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r.  Weber 

222 

V.  Dover 

121 

Peniiiinan  p-  Mmwoil 

481 
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Pettibone  u.  Derringer 

489 

t>.  Sherman 

421 

I'etligrew  T.  Pringle 

■>  Sprsgue 

378 

Pettis  P.  Ray 

31 
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Pope  V.  Bifig* 

600 

V.  Finn 

65 

B.  Davie* 

284 

V.  Hubbell 

249 

Popkin  u.  Popkin 

V.  Nevera 

4.S0 

Popley  o,  Ashley 

62:1 

p.  Trueman 

241,  M2. 244 

Poplin  1'.  Ilanke 

672 

p.  Wright 

636  a,  64a 

Popplewell  ,:  Pierce 
Pordage  r.  Cole 

230 
130  o 

Presgrave  v.  Saunder* 
Preston  1.,  Boston 

663 

111 

Poner  r.  Cole 

207 

V.  Chrialmas 

28,81 

126 

n.  Grayson  C-OtintJ 

618 

t>.  TUnnibal.  Ac.  R.  R. 

a>.           232  b 

Prettymnn  it.  Wapiei 

V.  Hill 

440 

Priei!  u,  Conway 

414 
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Ha 

Rew  u.  Barber 

62:J 

0.  Wood! 

172 

Res  B.  AlmoQ 

64,416 

Redman  e.  Hendricki 

563 

».Barr 

r,  Wilson 

S87 

V.  Bears 

416 

Redmond  f.  Liv.  N  T,*  Phi.  St  Co.    210 

V.  Benedict 

662 

Hedpalh  V.  We«t.  Un.  Tel 

Co.           222  a 

B.Bigg 

62 

Reet-e  b.  Rigby 

144 

V.  Dp  of  Cheater 

120 

B-  T.ylor 

95 

B-  Bliss 

66:1 

Heed  V.  Balchelder 

367 

V  Bramley 

151 

p  Biai 

272 

463 

B.  Colter 

402,607 

F  Burden 

416 

B.  DftVi. 

80,269 

n  Claplwm 

368 

V.  Hflshins 

153 

V.  Commerell 

450 

r  McGrew 

124 

B  Cutler 

60* 

».  NoTlhfcId 

«62 

B  Dawes 

471 

V.  PrenliM 

136 

659 

».  Price 

i^.  GutL-h 

419 

V  Reed 

666 

0  Hadden 

498 

V.  Spaalding 

219 

0.  Hermitage 

614 

F.Tnylor 

448,454 

B.  Horsley 

941 

e  Upion 
«.  Wil.on 

620 

0  HudsoD 

539,662 

178 

V.  Hunt 

99 

0  Woodward 

674 

0  In*  Co. 

405 

Heedie  e.  N.  W.  R.  Co. 

282  ft 

p.  Johnsoll 

416 

Rcedv  f  SeixBi 

180 

450 

Reel  e.  Reel 

600 

V.  Leake 

662 

Reea  v.  Marq.  of  Headfort 

172 

0.  Lloyd 

662,664 

0  Wslera 

76,78 

295 

R«mi<te,  -n.e 

240,  251 

B.  Lufi?" 

160 

ReevM  B  Morris 

cei 

B.  Naves  lock 

2Sl 

Reftglo  D.  Braggiottl 

262 

B.  Nichol 

Begina  c.  Coteaworih 

84 

0.  Pearce 

415 

e.  Eait  Mark 

602 

V.  Rosinski 

V.  Hill 

871a 

B.  St.  GeoTve 

284 

V.  Jame« 

B.  St.  Jam» 

66B 

236 

B.  St  Michael's 

23Q 

o  LoTett 

416 

B  Sheward 

827 

».  Moreau 

90 

B  Smith 

460,000 

V.  Newton 

461 

B  Stannard 

4211 

B.  Pclrie 

662 

B  Sutton 

412 

B  Robins 

577 

B  Tippett 

644 

B.  Simmonato 

49, 4C1 

B  Walter 

416 

B.  Union 
B.  Walta 

461 

B  Walton 

193,  41B 

472 

B  Woodtall 

■'410 

Rehoboth  B.  Hnnt 

111 

B  Wright 

662 

Reid  r.  Fnmival 

20.5 

Reynolds  v.  ContloeDtta  In*.  Ca           63 

B.  P-yne 

187 

B  Kennei^ 

B.  Ofean  Ini.  Co. 

457 

Reidin(;er  v.  Cleveland  lion 

M.  Co.     317 

lleiitnoldj  V.  Edwards 

600 

u.  Roblngnn 

624 

Reilly  r,  Franklin  Ins.  Co. 

407 

Rhind  «.  Wilkinson 

380,389 

V.  Jonea 

268,250 

Rhodes  o.  Gent 

180  a 

Heinliold  V.  Albert! 

141 

V   Vinson 

861,  6881 

Relyea  b.  Ramsay 

80 

Rice  0   Barrett 

483 

Remeiee  v.  Hall 

81 

B.  Coolidga 

421 

Remington  Paper  Co.  B.O'r 

421 

r.  Dari. 

65 

JonghOTty  207 

B.  Hollenbeck 

276 

79 

B.  Hosmer 

483,586 

Benard  b.  Fiedler 

128 

B.  Howland 

620 

,Coo<^le 
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Rice  r.  Rice 

371 

Ripley  »  Dolbiep 

642 

f.  StL'*n» 

208 

Rippon  0-  Norton 

109 

292 

HIelier  d.  TIte  Frolic 

623 

0.  Tower 

406,408 

Riling  0.  Stannard 

615,622 

Ricli  V.  Jones 

loa 

liiiley  V.  Baltrnglaaa 

686 

II.  Keyser 

OS 

Hiaon  V  B^rry 

78 

V.  Lambert 

220 

Itlst^.Faui 

573 

Rlcliird  ".  Boiler 

21)3 

Itilcher  <■   Selin 

190 

M90 

Ritcliey  B.  Davia 

463 

11.  Wellington 

e4H 

Ritchie  u.  Putnam 

19 

Riuhsrili  k.  Gilbert 

219 

V.  Sweet 

619 

f.  Lond.  &S   E.Rj  Ca                 221 

Ritger  V.  Parker 

600 

V.  >[Arjltind  Ins.  Co. 

432 

Kitienhoiiae  r.  Tel.  Co. 

211,  222  a,  261 

V.  Peake 

eaa 

Rilter-a  Eatate 

847  a 

V  Richardi 

309,  354,  424 

Riveri  i..  Grifflihi 

608 

Rlcbftrdson  v.  Allm 

166.207 

Riviere  v.  Bower 

471 

V.  Andenon 

00,3^ 

RiK  V.  Bix 

41 

B  Atkinion 

642 

RoacL  r.  Oatler 

leo 

V.  Botton  Chem.  Lab 

606 

V.  Wadliara 

240 

tr.  ChatKD 

254,  268,  268  o 

Robbing  V.  Borman 

6ia 

».  Dorr 

241 

«.  Clark 

69 

V.  Duncao 

111,  121 

V.  Farley 

440 

V  Field 

830 

V.  Oli. 

440,443 

V.  Gilbert 

61-2 

■>  Willard 

464 

V.  IlaU 

114 

Robert  o,  Gamie 

530 

V.  Hine 

93 

Roberts  r>.  Baylei 

466 

V.  JttC-ltSOQ 

605 

1..  Betliell 

161 

V.  Lotkwood 

601 

B   Bradahaw 

191 

V.  Maine  F  &  M.  In.,  a.             390 

D.  Buck 

600 

p.  Beed 

'       660 

e.  Catiiden 

41T 

D.  Hidiardson 

44 

B.  Carr 

626.664 

V  Ziiniz 

98 

u.  Connelly 

672 

Richmond  e.  Heapy 

480 

V.  Dame 

628 

E  Judy 

4R2 

D  Elliot 

686 

E  Pnim 

i>.  Fisher 

623 

Richmond  &  D.  R,  R.  Co. 

1-.  Gallagher 

523 

Morri* 

222.  232  o 

B  Jackaon 

800 

Biohler  0.  Selin 

190.483 

V.  Karr 

625 

Kickert  b.  Snyder 

244 

D  Randel 

660 

Kicketi  <>.  Salway 

644 

0  Reed 

434 

Ricord  <-.  Central  Pacif.  R.  R.  Co.        466 

B  Round 

Riddell  e.  Thayer 

417 

y.  Swearingen 

2S7 

Kiddle  v.  Siata 

93 

D.  Trawkk 

688 

D.  Sutton 

S4T 

tr.  Went  worth 

697 

Rider  d.  Ed^mr 

597 

0.  Whiting 

656 

D.  Ocean  Ihb  Co. 

879 

B.  Wooda 

847 

Ridley  e  Taylor 

203 

y.  Wjfttt 

637 

/.  TindaU 

32 

Bobettgon  v.  Barber 

686 

Ridlon  V.  Uaris 

28 

i>.  Bennett 

414 

Rie»e  D.  AfcCormick 

560 

i>.  Cole 

463 

Kigden  u.  Woloolt 

275 

0  Crane 

644 

Rigg  f  Curgenven 

49,  SSe,  4B1 

».  Ewer 

387 

427 

B  French 

378 

r.  Thatcher 

684 

0.  Kennedy 

296 

Right  V.  Bandeo 

327 

r  Lynch 
V  McNiel 

101 

p.  CulheU 

323 

79 

B.  Price 

674,678 

y.  Money 

877 

Riley  K  Gerriih 

163 

Roheaon  v.  Ganderton 

131 

V.  Home 

SIS,  219 

Robin*  c.  Warde 

41-3 

B.  Water  Power  Co. 

636 

Robinson  o  Adam* 

689,601 

Ring  B.  Cohoea 

280 

V.  Alexander 

447 

»,  Neale 

642 

f.  Amea 

106 

Ringgold  u,  Dunn 

440 

V.  A-istln 

208,642 

Bipley  V.  Colb/ 

481 

p.  Baker 

208 

,Coogle 
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Section 

Section 

Bobinion  o.  B«iigh 

467 

Boger»  D.  Rofert 

61,  672 

V.  Blaod 

89 

V.  Stephen* 

107 

B.  Burleigh 

431 

t>.  Sumner 

587 

a.  Cone 

94,267 

Rogers'*  Case 

872 

V.Cook 

806 

Rohan  V.  HansoD 

631  a,  633 

V.  DuniDon 

210 

Rokei  V.  Amazon  Ins.  Co- 

406 

o.  Ferreday 

805 

Rolfe  B.  Peterson 

260 

■>.  Goinold 

108 

Holt  V.  Northern  Cent.  By.  Co 

221 

D.  Gould 

801,  80a 

Rollins  V.  Chalmers 

67a 

V.  Uindman 

261a 

Bollwagen  «.  HoUwagen 

691 

o-  Msnlflcld 

621 

Rolt  V.  Watson 

166,520 

e.Ma.mf.  rM.Co. 

383 

Bonan  d  Dugan 
Boof  «.  StaSnl 

168 

V.  McDoDKld 

041 

867 

».  People 

590 

Rooke  B,  Midland  B.  Co. 

208 

V.  Rend 

t23 

Booke's  Case 

660 

0.  Roll! 

642 

Bookwood's  CMC 

109 

V.  SprSRae 

r.  United  StUes 

84* 

Boop  e.  Brubatker 

78 

252 

Bool  u.  Chandler 

flW.  621 

V.  Ward 

148 

w  Feilowes   ' 

291  a 

11.  y«rrow 

164. 166 

».  King 

276,42* 

138 

Roper  V.  Harper 
Bopes  V.  Barter 

86 

Kobiwn  «.  Gmmold 

108 

273 

p.  Swett 

sn 

Rordasnz  u.  Leach 

167,  478 

Hobioii  V.  Godfrey 

lOi 

Rose  V   B.  &  A.  B.  R.  Co. 

232* 

0  N.  E.  H.  B.  Co. 

221 

V.  Bryant 

281,4*4 

B.  Bolli 

642 

V.  Duncan 

605 

630,543 

V.  Groyes 

474 

Itoclie  p.  Campbell 

180  «,  317 

V.  Story 

258 

Kocli^tter  v.  AndertOD 

m 

(J.  Wilson 

98,100 

Kock  a.  Layton 

Itockfnid  B.  L  &  St.  L.  B.  B. 

847 

Roseboom  «.  Billington 

291 

Cov. 

Riwewell  i>.  Prior 

472 

Delnney 

232a 

BoBkblt  0.  WaterhouH 

209 

Rock  Iiland  Nat  Bk. ...  HeUon 

172 

V.  Clifton 

78 

Rockwell  V.  Saunden 

661 

«,  Gould 

430.558 

Rodtnood  e.  AlUn 

26S 

V.  Hunter 

390 

!>.  Wilson 

467 

V.  Johneon 

SIS,  642 

Roden  a.  Hyde 
Rodfck  K.  Cobum 

168 

B.  Lapham 
V.  Mifne 

424 

268 

109 

042 

B  Overton 

78 

RodDey  o.  Strode 

>277 

V.  Philhriek 

629 

Eodrigai  B.  East  R.  Sav.  Iiuit. 

418 

Rotan  B.  Fletcher 

648 

V.  Tailmire 

451,468 

Itolch  «.  Hawes 

642 

Boe  o.  CharntH^k 

261 

Rotherham  v.  Green 

644 

V.  Doe 

73 

Rome  B.  Southard 

448 

B.  Gore 

462 

Roux  V.  Salvador 

802 

f.  Harriton 

326 

Rowcroft  B.  Lomas 

448 

p.  Harvey 

303 

Rowe  e.  Young 

174, 180  a 

r.  Lonodale 

817 

Kowell  '■.  Monlvllle 

662 

».Lord 

309 

Rowland  e.  long 

483 

B.  Reed 

381 

r.  Veale 

697,  629 

F.  Bowliton 

438 

Rowlands  r.  Springrtt 

189 

o.  Smnmeractt 

816 

Rowky  B,  Ball 

166 

r.  Swatey 

357 

«.  Home 

216 

0.  Wigg, 

3ii 

Rnworth  b.  Wilkes 

614 

Ttoemcr  D.  tjimon 

600,501 

RowKon  u.  Earle 

142 

Roger,  ».  Arnold 

561,563 

IloycE  n.  Burrell 

367 

r.  Beecher 

487 

\.  Nye 
B.  Vkn  Densen 

16-1 

r.  Clifton 

41R 

648 

D.  Crombie 

266 

Riinn  B.  Gardiner 

262 

«.  Danforth 

2.S6 

Ruble  B.  Turner 

30 

v.  Falet 

268a 

RuL'ker  e.  Hiller 

106 

V.  Imbleton 

22^ 

Riirkham  B.  Marriott 

440 

D.  McCune 

64 

Ruckmaboye  v.  MollEchund 

4.^7 

p.  Pitcher 

666 

Kuckman  b.  Buckoun 

297 
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SMtion 

SMtion 

Rudj  ti.  Ulrich 
Kutfey  p.  Uendenoo 

688 

Sage  e.  Barnes 

662 

63t) 

e.  IXokinson 

594 

Buffner  o.  CincinDati  H.  A  D.  R.  R 

V.  Ensign 

441 

Co. 

230 

Sager  v.  P.  S.  4  P.  B.  R  Co. 

218 

Rugbj  Chrnity  v.  Merryweather 

662 

p.  Portemoulh  B.  B.  Co. 

215 

Kunfc  «.  Barnei 

640 

B.  Tupper           ' 

483.484 

Kug«le»  c.  American  Cent,  In».  Co.        66 

^1  Keeler 

4.39 

159.  623 

r.  lAwson 

297 

SalisbniT  o.  Brisbane 

68  a 

r,  Leaure 

626 

0.  Gourgas 

642 

r.  P>tt«n 

180  A 

V.  Hale 

188 

L.  Sllldl 

614 

Sallows  „.  GIrUng 

74 

Buher  c.  Burnett 

484 

Salmon  v.  Horwiu 

649 

HnlofT'i  Appeal 

674 

V.  Smith 

183 

Kuma^y  c.  Phtenlx  Ina.  Co. 

400 

Salomons  v.  Slavely 

166 

Kuni'orn  v.  Doe 

645 

Sa  op  (Countess  of)  n.  Cromplon         616 

Kundle  o.  Lillle 

625 

S»  tmarsh  v.  Tmliill 

189 

Kundlett  v.  Bmall 

tasa 

Sa  t  Springs  Nat.  Bk.  r.  Burton           178 

Kunyin  c.  Nidioli 

180, 143 

401 

Huiliby  D.  Starlett 

65 

Salvatelli  r.  Oliio 

417 

KuBhworth  V.  Taylor 

645 

Sampson  v.  Coy 

271,  278 

Huh  u.  Butterfield 

697 

«.  Easterby 

240 

RuMell  V.  Blake 

387 

V.  Henry 
V.  Smith 

89,  08, 618 

p.  Boehm 

880 

07 

c.  Coffin 

296 

u.  Whitney 

111 

IT.  Falla 

678 

SamiieU  o.  A  (mew 

660 

V.  JackaoD 

668 

i>,  ETeninft  Mail  Asa. 

420 

V.  KcUey 

417 

687 

r.  Lediam 

48fi 

tr.  Fireman's  Ins.  Co. 

■     377 

r.  Lewis 

666 

t.  Morrill 

646 

V.  LivingttOD 

211 

V.  Neitson 

61 

r.  r,ytle 

D.  Nlpn  of  Devon 

81 

V.  Soutliard 

190 

473 

Sandback  i>.  Thomas 

466 

p.  Palmer                          145,  148,  270 

Sandrra  v.  Reicter 

2S2a 

i:  S.  Britain  Soc. 

103 

180a 

V.  Soolt 

61t> 

r.  Buaher 

883,384 

r.  Skipwlth 

19 

0.  Lambert  on 

210 

277 

Sandford  o.  Dillaway 

106 

V.  Turner 

690 

V.  Mickles 

1»» 

RuBt  i:  Baker 

355 

Sands  B.  GeUton 

441,442 

Ruatell  n.  Macquister 

418 

Sandwich  v.  Fish 

633 

RulUerford  v.  Kvans 

414 

Sanford  v.  Clark 

443 

r.  McI»or 

12;1 

B.  Gaddia 

414 

nmland'a  (Countew  of>  Case 

61!) 

Snntee  tt.  Kelster 

817 

Rut  Ion  c.  Uutlon 

41 

S«rler  p.  N.  Y.  C.  R.  R-  Co. 

232a 

Ryan  v.  Chic.  &  N.  W.  R.  R,  Co 

232  ?i 

Sapeford  r.  Fletcher 

606 

c.  CUrke 

C20 

Saragosaa,  The 

218.222  a 

r.  CumborlanJ.  &t.  R.  R 

Sarell  o.  Wine 

168,842 

r.  Goodwin                        489 

403,604 

Sargpnt  r-.  Adams 

103 

D.  Mi:I*od 

£67 

«.  Applelon 
V.  Baftard 

201 

Bydir  u.  Lord  Townsend 

605 

680,643 

Byprson  c.  Chapman 

244 

I-.  Blunt 

640 

Byrne*  t^.  Clarktoo 

681 

V.  Franklin  Ins.  Co. 

261 

V.  Lamed 

606 

f.  Morris 

212 

s. 

v.  Parsons 

37 

V.  Kobhlna 

163 

Sablni  V.  Jones 

16-1 

200 

Saikcit  p.  Owen 

78 

Sariwell  t>.  Frost 

67 

Sni-kridcr  v.  McDonald 

270,  279 

Saaportas  v.  Jennings 

301 

Sacramento.  &c.  Bank  e.  Hynes 

803 

SaKerlee  v.  Frazer 

141,147 

Sadler  v.  Evans 

124 

V  Meelick 

102 

r.  Kennedy 
Baflord  V.  Anal* 

62 

Satterthwaite  -.  Dcwhurst 

67,'. 

243 

Sauer  v.  Orifiln 

367 

,dr,Coogle 
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Section 

Section 

Saner  d.  Schulenberg 

256 

Scott  D.  Home  Ins.  Co. 

408,426 

Saunden  e.  Darling 

686 

V.  Hull 

247 

D.  Ednardj 

4SS 

V.  KirkendaU 

244 

p.  Froit 

605 

p.  McLellan 

203 

o.  Graham 

8M 

P.  Nelson 

107 

B.  MillB 

424 

p.  Nichols 

4S5 

».  Saundew 

434 

P.Ray 

baa 

Saunderson  o.  Baker               680,  582. 621 

«.  Shelor 

464 

B.  Bell 

618 

0.  Shepherd 

84, 04,  226 

1-.  NichoK 

348,848 

p.  Simpson 

455 

261 

p.  Waithiuan 

586 

Savage  n.  Brewer 

449, 467 

p.  Wilson 

467 

^TLane 

347 

Scoilhorn  P.  So.  Staffordshire  Ry.  Co.  210 

B.  Smith 

696 

Scovllie  p.  Griffith 

208 

SiTaDiuth  4  M.  E.  R.  Co.  «.  Uncaater 

136 

206 

ScrippB  p.  Foster 

423 

Surety  v.  G« 

607 

0.  Reilly 

421 

S«vm  r.  Barchard 

252 

Scripture  a.  Lowell,  &c. 
Scruby  u.  Fordham 

Ins.  Co.    387,405 

Sarille  <i.  Robena 

449 

681 

488 

Scrugliam  v.  Wood 

297 

Savory,  /»  « 

0T4 

Scudder  v.  Worster 

601 

Sawyer  o.  Erfert 

141 

Scurry  p.  Freeman 

■JAi 

424 

Seabrook  p.  Moyer 

l.t5 

V.  Hopkins 

424 

Seagpr  p.  Slingerland 

578 

V.  KendaU 

613,657 

Seago  p.  Desne 

107, 126,  127 

r.  Mercer 

348 

Seaman  v.  Netherelift 

421 

r.  Miller 

494 

Seamans  p.  Lorinft 

882 

0.  Sauer 

253 

Searighi  p.  Calbraith 

603 

Saxton  D.  JohnaoD 

112 

Searle  u.  Price 

4.5 

Saver  u.  Kitchen 

161 

Searls  i>.  Bom  on 

500 

Saylc  0.  State 

22 

Sears  p.  DLlIinghaiD 

601,  692 

Sayles  i..  Briggj 

450.  452 

p  Lyons 

272 

Sayre  v.  £.  o(  Kochford 

06,633 

Seaver  p.  Dingley 

660,661 

Svalos  V.  Jacob 

440 

V-  Lincoln 

179,  188 

SoheHer  v.  Nat.  L.  Ina.  Co. 

409 

V.  Phelps 

369,870 

Scheibel  r.  Fairbain 

453 

«,  Seaver 

11.1 

Skihenek  r.  Cutlrell 

230  6 

Seaward  p.  Lor4 

44^ 

p.  Mercer  County,  »c.  Ins. 

Co.      400 

Sechel  v.  Lambert 

460 

Secor  V  Babcock 

465 

S<:hillinger  D.  Gunther 

487 

Seddon  •>.  Senate 

243 

Seliindel  v.  Gates 

441 

241,  243 

Suhlou  u.  Cooper 

614 

Sedley  p.  Sutherland 

86,621 

Svliloaser  p.  Leaher 

431 

Seely  u.  Boon 

31 

St^hrnidt  B.  Cliicago,  &e.  R  Co. 

282  n 

Seers  v.  Hind 

245 

<..  N,  Y.  Un.  Mttt.  Ina.  Co, 

408,426 

Seibert  v.  Mc  Henry 

563 

Schmiwenr  v.  Kreili<:h 

414 

P.  Price 

464,  465 

Schneider  p.  Ressner 

864 

SeiRhman  v.  Marshall 

618 

Stholoy  B.  HaUey 

121 

Selby  p,  Bnrdons 

9.) 

V.  Waliby 

170 

Selden  p.  Beale 

118 

V.  Walton 

441 

p.  Hickock 
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A   TREATISE 

ON 

THE    LAW   OF   EVIDENCE. 


PART  IT. 


OP  THE  EVIDENCE  REQUISITE  IN  CERTAIN  PARTICULAR 
ACTIONS  AND  ISSUES  AT  COMMON  LAW. 


PRELIMINARY  OBSE&VATIONa 

§  1.  Rttoapitnlatioti.  Having,  in  the  preceding  rolume,  treated, 
/Ergf,  Of  the  Nature  and  Principles  of  Evidence ;  teeondly.  Of  the 
Object  of  Evidence,  and  the  Rules  which  govern  in  the  Produc- 
tion of  Testimony ;  and,  thirdly,  Of  the  Means  of  Proof,  or  the 
Instrument  hj  which  Facts  are  established, —  it  is  now  proposed 
to  consider,  fourthly.  The  Evidence  requisite  in  certain  Particu- 
lar Actions  and  Issues  at  Common  Law,  with  reference  both  to 
the  oature  of  the  suit  or  of  the  issue,  and  to  the  legal  or  official 
character  and  relations  of  the  parties. 

§  2.  aammuy  of  topioa  traated.  We  have  already  seen  that 
the  evidence  must  correspond  with  the  allegations,  and  be  con- 
fined to  the  point  in  issue ;  ^  that  the  substance  of  the  issue,  and 
that  only,  must  be  proved;^  that  the  burden  of  proof  generally 
Ilea  on  the  party  holding  the  affirmative  of  the  issue;^  and  that 
the  best  evidence  of  which,  the  nature  of  the  case  is  susceptible, 
must  be  adduced.*  These  doctrines,  therefore,  will  not  be  again 
discussed  in  this  place. 

§  3.  The  Usoe.  The  first  thing  which  will  receive  attention, 
in  the  preparation  of  a  cause  for  trial,  will  naturally  be  the  issue 


Pdr,yGOOgIe 


i  LAW  OF   EVIDENCE.  [PAET  17. 

or  proposition  to  be  maintained  or  controverted.  In  tHe  early  age 
of  the  common  law  the  pleadings  were  altercationB  in  open  court, 
in  presence  of  the  judges,  whose  province  it  was  to  superintend  or 
moderate  the  oral  contention  thus  conducted  before  them.  In 
doing  this,  their  general  aim  was  to  compel  the  pleaders  so  to 
manage  their  alternate  allegations  as  at  length  to  arrive  at  some 
specific  point  or  matter,  affirmed  on  one  side,  and  denied  on  the 
other.  If  this  point  was  matter  of  fact,  the  parties  then,  by 
mutual  agreement,  referred  it  to  one  of  the  various  methods  of 
trial  then  in  uee,  or  to  such  trial  as  the  court  should  think  proper. 
They  were  then  said  to  be  at  issue  (ad  exitum,  that  is,  at  the  end 
of  their  pleading);  and  the  question  thus  raised  for  decision  was 
called  the  i8«ue.^  In  this  course  of  proceeding,  every  allegation 
passed  over  without  denial  was  considered  as  admitted  by  the 
opposite  party,  and  thus  the  controversy  finally  turned  upon  the 
proposition,  and  that  alone,  which  was  involved  in  the  issue. 
This  method  was  found  so  highly  beneficial  that  it  was  retained 
after  the  pleadings  were  conducted  in  writing,  and  it  still  con- 
stitutes one  of  the  cardinal  doctrines  of  the  law  of  pleading, 

§  4.  The  iHua.  how  formed.  It  will  be  observed,  that,  by  the 
common  law,  the  issue  is  formed  by  the  parties  themselves  through 
their  attorneys,  the  court  having  nothing  to  do  with  the  progress 
of  the  altercation  except  to  see  that  it  is  conducted  in  the  forms 
of  law;  and  it  always  consists  of  a  single  proposition  precisely 
and  distinctly  stated.  The  advantages  of  this  mode  over  all 
others  in  use,  especially  where  the  trial  is  by  jury,  are  strikingly 
apparent.  The  opposite  to  this  method  is  that  which  was  pursued 
in  the  Roman  tribunals,  and  which  still  constitutes  a  principal 
feature  in  the  proceedings  in  the  courts  of  Continental  Europe, 
by  which  the  complaint  of  the  plaintiff  may  he  set  forth  at  large, 
with  its  circumstances  and  in  all  its  relations,  even  to  difFuseness, 
in  his  bill  or  libel,  and  the  answer  and  defence  of  the  defendant 
may  be  made  with  equal  variety  and  minnteness  of  detail.  Pro- 
ceedings in  this  form  are  utterly  unfit  for  trial  by  a  jury ;  and 
accordingly,  when  material  facts  are  to  be  settled  in  chancery,  in 
England,  the  chancellor  ordinarily  directs  proper  issues  to  be 
framed  and  sent  for  trial  to  the  courts  of  common  law.  In  the 
United  States,  the  same  course  is  pursued  wherever  the  equity 
and  common-law  jurisdictions  are  vested  in  separate  tribunals. 
But  where  the  courts  of  common  law  are  also  clothed  with  chan- 
cery powers,  if  important  facts  are  asserted  and  denied,  which 

>  Stephen  on  Pleading,  pp.  29,  80. 
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are  proper  to  be  tried  by  a  jury,  the  court,  in  its  discretion,  Trill 
direct  the  making  up  and  trial  of  proper  isBuea  at  its  own  bar.^ 
In  the  courts  of  the  States  of  GoDtineotal  Europe,  where  the  forma 
of  procedure  are  derived  from  the  Roman  law,  the  necessity  has 
been  universally  felt  of  adopting  some  method  of  extracting  from 
the  multifarious  counter-allegations  of  the  parties  the  material 
points  in  controversy,  the  decision  of  which  will  finally  terminate 
the  suit;  and  various  modes  have  been  pursued  to  attain  this 
necessary  object  In  the  courts  of  Scotland,  where  the  course  of 
procedure  is  still  by  libel  and  answer,  the  practice  since  the  recent 
introduction  of  trials  by  jury  is  for  the  counsel  first  to  prepare 
and  propose  the  issues  to  be  tried,  and,  if  these  are  not  agreed  to 
(or,  which  is  more  usual,  are  omitted  to  be  prepared),  the  clerks 
frame  the  issues,  which  are  sent  to  the  Lord  Ordinary  for  his  ap- 
proval. In  all  these  methods,  the  point  for  decision  is  publicly 
adjusted  by  a  retrospective  selection  from  the  pleadings;  but, 
in  the  more  simple  and  certain  method  of  the  common  law,  the 
altercations  of  the  parties,  being  conducted  by  the  established 
rules  of  good  pleading,  will,  by  the  mere  operation  of  these 
rules,  finally  and  unerringly  evolve  the  true  point  in  dispute  in 
the  form  of  a  single  proposition. 

§  5.  luuaB,  Bauotai  uid  spooiai.  Of  the  issues  thus  raised,  some 
are  termed  general  i»Bue»  ;  others  are  special.  The  general  issue 
is  so  called,  because  it  is  a  general  and  comprehensive  denial  of  the 
whole  declaration,  or  of  the  principal  part  of  it.  The  latter  kind 
ctf  issue  usually  arises  in  some  later  stage  of  the  pleadings,  and  is 
so  called  by  way  of  distinction  from  the  former.  The  general 
issue,  as  will  be  more  distinctly  seen  in  its  proper  place,  puts  in 
controversy  the  material  part  of  the  declaration,  and  obliges  the 
plaintiff  to  prove  it  in  each  particular,  (a)  Thus,  upon  the  plea  of 
not  guilty,  in  trespass  quare  clausum  /regit,  the  plaintiff  must 
prove  his  possession  by  right  as  against  f^e  defendant,  the  un- 
lawful entry  of  the  defendant,  and  the  damages  done  by  him,  if 
more  than  nominal  damages  are  claimed.     But  if  the  defendant 

}  Clurles  River  Bridge  «.  Warren  Bridge,  7  Hck.  341. 

(aj  In  «TB»I  of  the  United  StaWs,  the  BometimBS  perfortnod  by  whnt  is  called  the 

defence  U  now  set  up  by  an  nnmw,  which  specification   of  defrncc.     Si-e   Musaacha- 

mnst  deny  either  in  general  terms  or  ape-  setts:  Piih.  Stat.  c.  167,  §§  15. 17,  20.  Cali- 

cifically,  all  the  facte  in   the   plaintilTH  fornia :  Hitteli's  Codes,  §  437.     Oeorpift  : 

■tatement  of  hia  case  which  the  defendant  Code  1882,  §  34S2.     Indiixna  :  Stat.  187fl, 

intends  to  controvert,  and  mint  set  forth,  p.  80.     Iowa  :  Code  1873,  $  2655.     Ken- 

ia  clear  and  precise  termB,  each  subslan-  Wcky  :  Bullitt's  Cobles  (Civil ),  c.  iv.  r.  22. 

tite  fact  intended  to  he  relieil  on  iu  avoid-  Ohio:   Rev.  Stat.  188U,  £  50T0.     Bhode 

snoe  of  the  acUoa.     This  latter  duty  ia  laland  :  Pub.  Stat.  1882,  p.  578. 
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specially  pleads  that  the  plaintiff  gave  him  a  license  to  enter,  then 
no  evidence  of  the  plaintiff's  title  or  posseasion,  or  of  the  defen- 
dant's entry,  need  be  adduced,  the  fact  of  the  license  being  alone 
in  controversy, 

§  6.  Omwral  Usna  In  u*iimp«lt.  The  form  of  the  funeral  issue 
in  attumptit  is,  ''that  the  defendant  did  not  promise  (or  under- 
take) in  manner  and  form,"  &c.  This  would  seem  to  put  in  issue 
only  the  fact  of  his  baring  made  the  promise  alleged;  and  so, 
U[ion  true  principle,  it  appears  to  hare  been  originally  regarded. 
But  for  a  long  time  in  England,  and  still  in  the  American  courts, 
a  much  wider  effect  has  been  given  to  it  in  practice ;  the  defen- 
dant being  permitted,  under  this  issue,  to  give  in  evidence  any 
matter  showing  that  the  plaintiff,  at  the  time  of  the  commence- 
ment of  the  suit,  had  no  cause  of  action.'  The  same  latitude  has 
been  allowed,  under  the  general  issue  of  not  guilty,  in  actions  of 
trespass  on  the  case,  by  permitting  the  defendant  not  only  to  con- 
tost  the  truth  of  the  declaration,  but,  in  most  cases,  to  prove  any 
matter  of  defence  tending  to  show  that  the  plaintiff  has  no  right 
of  action,  even  though  the  matter  be  in  confession  and  avoidance, 
such,  for  example,  as  a  release  or  a  satisfaction  given.* 

§  7.  UmiutloD  of  the  iua«.  It  is  obvious  that  so  very  general 
a  mode  of  pleading  and  practice  is  contrary  to  one  of  the  great 
principles  of  the  law  of  remedy,  which  is,  that  all  pleadings 
should  be  certain,  that  is,  should  be  distinct  and  particular,  in 
order  that  the  party  may  fiave  a  full  knowledge  of  what  he  is  to 
answer,  and  to  meet  in  proof  at  the  trial,  as  well  as  that  the  yitf 
may  know  what  they  are  to  try,  and  that  the  courts  may  know  not 
only  what  judgment  to  render,  but  whether  the  matter  in  contro- 
versy has  been  precisely  adjudicated  upon  in  a  previous  action. 
To  the  parties  themselves  this  distinctness  of  information  is  essen* 
■  tial  on  principles  of  common  justice.  These  considerations  led  to 
the  pnssngc  of  an  act,^  in  England,  under  which  the  courts  have 
corrected  the  abuse  of  the  general  issue,  by  restricting  its  mean- 
ing and  application  to  its  original  design  and  effect* 

§  H.  aam«  Bnbjeot.  Thus,  in  all  actions  of  agaumpgit,  except 
on  bills  of  e-ijchange  and  promisaory  notes,  the  general  issue  by 
the  English  rules  now  operates  only  as  a  denial  in  fact  of  the  e.\- 
pfoss  contract  or  promise  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be  implied  by  law. 

>  Stephfn  on  PUmiing,  pp.  178, 180. 
■  lbi.1.  lip.  1S2,  133. 

•  3  4  *  W.  IV.  c.  *2. 

*  Sw  Btgalm  Genenlei,  Hil.  T.  18S«  ;  10  Biag.  1S8-4T6. 
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la  actions  on  billa  of  exchange  and  promisBory  notes  the  plea  of 
non  assumpnt  is  no  longer  admissible,  but  a  plea  in  denial  must 
traverse  some  particular  matter  of  fact  All  matters  in  confes- 
sion and  avoidance,  whether  going  to  the  original  making  of  the 
contract  or  to  its  subsequent  discharge,  must  now  be  specially 
pleaded.  The  plea  of  non  e»t factum,  in  debt  or  covenant,  is  re- 
stricted in  ita  operation  to  the  mere  denial  of  the  execution  of  the 
deed,  in  point  of  fact;  all  other  defences,  whether  showing  the 
deed  absolutely  void  or  only  voidable,  being  required  to  be  spe- 
cially pleaded.  The  plea  of  non  detinet,  also,  now  puts  in  issue 
only  the  detention  of  the  goods,  and  not  the  plaintiff's  property 
therein.  In  actions  on  the  case,  the  plea  of  not  guilty  is  now 
restricted  in  its  effect  to  a  mere  denial  of  the  breach  of  duty  or 
wrongful  act,  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  In  the  inducement;  in  actions  of  tres* 
pass  quare  clautum /regit,  the  same  plea  operates  only  as  a  denial 
that  the  defendant  committed  the  act  alleged  in  the  place  men- 
tioned, and  not  a  denial  of  the  plaintiff's  possession  or  title ;  and 
in  actions  of  trespass  de  bonis  asportatU,  this  plea  operates  only 
as  a  denial  of  the  fact  of  taking  or  damaging  the  goods  mentioned, 
but  not  of  the  plaintiff's  property  therein. 

§  9.  aam«  Bubjeot.  While  the  learned  judges  In  England  have 
thus  labored  to  restore  this  part  of  the  system  of  remedial  justice 
to  more  perfect  consistency,  by  limiting  the  general  issue  to  ita 
original  meaning,  thus  securing  greater  fairness  in  the  trial  by 
preventing  Uie  possibility  of  misapprehension  or  surprise,  the 
course  of  opinion  and  practice  in  the  United  States  seems  to  have 
tended  in  the  opposite  direction.  The  general  issue  is  here  still 
permitted  to  include  all  the  matters  of  defence  which  it  embraced 
in  England  prior  to  the  adoption  of  the  New  Rules ;  and  in  several 
of  the  States  the  defendant  is  by  statute  allowed  in  all  cases  to 
plead  the  general  issue,  and  under  it  to  give  in  evidence  any 
special  matter  pleadable  in  bar,  of  which  he  has  given  notice  by 
a  brief  statement,  filed  at  the  same  time  with  the  plea,  or  within 
the  time  specified  in  the  rules  of  the  respective  courts.'    In  some 

I  See  New  York  B*t.  Stat,  vol.  ii.  p.  352,  5  10.  Maino:  R»v.  Stat.  c.  115,  S  18. 
LL.  Ohio,  c.  822,  §48  (Chase's  ed.).  LL.Temi-ssts,  1811,  c.  Hi.  In  Mii«siichiisrlts, 
tills  firirilegr  la  given  otilv  in  certain  Bppcified  oawja.  Spb  Muss,  Bbv.  Stat.  r.  21, 
g  4S  ;  c.  5S,  I  17  ;  c  SB,  S  11  ;  c.  100.  SJ  26,  27  :  c.  112,  S  a  ;  Imt  in  nrarly  nil  the 
Stat«a,  it  ia  BiM»rd«l  to  jnatioea  of  the  peace,  and  other  pnhllc  oflirers  and  thpirni^inls, 
in  nctiona  Tnr  anything  dona  b;  them  In  the  conne  at  their  oOioial  duties  t  thf  -.tntnti's 
heitift  niniilar  to  21  Jbc.  I.  c.  S2,and  other  Enpliah  Btatutes  on  l)iia  aii'ijeol.  In  Mainp, 
the  plaintifT  may  file  a  counter  brief  statement  of  any  matter  on  which  be  iuti-nds  to 
rely,  in  avoidance  of  the  matter  contained  in  the  brief  "tnteruent  of  the  defendiiiit ; 
■o  that  Che  aubttanee  of  the  common  law  of  pleading  ia  not  totally  abolished,  thoagh 
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States,  however,  the  course  of  remedy  is  by  petition  and  answer, 
Bomewhat  similar  to  proceedings  in  equity. 

§  10.  Same  Bubjeob  Amid  auch  diversities  in  the  forms  of 
proceeding,  it  is  obviously  almost  impossible  to  adjust  a  work* 
like  this  to  the  particular  rules  of  local  practice,  without  at  the 
same  time  confining  its  usefulness  to  a  very  small  portion  of  the 
country.  Yet  as,  in  every  controversy,  under  whatever  forms  it 
may  be  conducted,  the  parties  may  come  at  last  to  some  material 
and  distinct  proposition,  affirmed  on  one  side  and  denied  on  the 
other;  and  as  the  declarations  and  pleas  and  the  rules  of  good 
pleading,  adopted  in  the  courts  of  common  law,  exhibit  the  most 
precise  and  logical  method  of  allegation,  the  principles  of  which 
are  acknowledged  and  observed  in  all  our  tribunals,  it  may  not 
be  impracticable,  hy  adhering  to  these  principles,  to  lay  down  in 
the  following  pages  some  rules  which  will  be  found  generally  ap- 
plicable, under  whatever  modifications  of  the  common  law  of 
remedy  justice  may  be  administered. 

§  11.  Vaxianoe.  A  further  prdiminary  observation  may  here 
be  made,  applicable  to  every  action  founded  on  a  written  docu- 
ment ;  namely,  that  the  first  step  in  the  evidence  on  the  side  of 
the  plaintiff  is  the  production  of  the  document  itself.  If  there 
is  any  variance  between  the  document  and  the  description  in  thft 
declaration,  it  will,  as  we  have  previously  seen,^  be  rejected.  If 
the  variance  is  occasioned  by  a  mere  mistake  in  setting  out  a 
written  instrument,  the  record  may  generally  be  amended  by  leave 
of  the  court,  under  the  statutes  of  amendment  of  the  United  States, 
and  of  the  several  States;  and  in  England,  under  Lord  Tenter* 
den's  act.'  Thus,  where  a  written  contract  by  letter  was  set  forth 
as  a  promise  to  pay  for  certain  goods,  and,  on  production  of  the 
letter,  the  contract  appeared  to  be  an  undertaking  to  guarantee 

eieeptions  of  Torni,  by  special  demurrer,  can  no  lon^r  be  taken.  Of  the  wisdom  of 
■nch  vide  depirtures  from  tlie  diatinctneas  and  precision  of  allegottoa  reqniml  froni 
both  parties  bv  tte  common  law,  gmye  doubt*  are  enterCiiined  W  many  of  the  pro- 
fessioQ  ;  e.4pecia11y  wh«re  the  nile<  do  not  require  the  pleictiir  to  file  anj'  notice  of  the 
reply,  intended  to  be  mndo  to  the  matter  set  up  in  defence.  Nor  is  it  readily  per- 
ceived how  the  courts  can  administer  equal  and  certain  justice  to  the  partira,  without 
adopting,  in  the  shape  of  rules  of  practice,  or  in  some  other  form,  the  principle  of  tbe 
conimon  law,  which  requires  that  each  part;  be  Reasonably  and  distinctly  informed,  by 
the  reconJ,  of  the  proposition  intended  to  Iw  maintained  hy  his  adversary  at  the  trial, 
that  he  may  come  pregiared  to  meet  it.  But  these  are  conaideratiang  more  pro[>erly 
belouicinK  to  another  place. 

1  Vol.  L  SS  G6,  SS,  61,  03,  05,  6S,  09.  70.  There  is  a  material  distinction  betwent 
mere  allegations  and  matter  of  descri|itiau.  In  mere  matters  of  alli>giition,  a  variance 
In  proof,  aa  to  time,  number,  or  Quantity,  does  not  affect  the  plaintifrs  right  of  re- 
envery  ;  hut  in  matters  of  description,  a  variance  in  time  is  fatal.  Qatei  v.  Bawker, 
IS  Vt.  23. 

*  S  Geo.  IT.  c  IS.    8«e  also  Stat  S  &  1  W.  IT.  c.  4S. 
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to  the  plaintiff  the  amount  supplied,  on  amendment  waa  per- 
mitted.' But  it  the  variance  is  occasioned  by  the  allegation  of 
a  matter  totally  different  from  that  offered  in  evidence,  it  will 
not  be  amended.  Thus  where,  in  a  declaration  for  a  malicious 
arrest,  the  averment  was  that  the  plaintiff  in  that  action  "did  not 
prosecute  his  said  suit,  but  therein  made  default,"  and  the  proof 
by  the  record  was,  that  he  obtained  a  rule  to  discontinue,  the 
plaintiff  was  not  permitted  to  amend,  the  matter  being  regarded 
as  totally  different^ 

§  11  a.  Am«Ddm«iita  of  proowa.  The  general  practice  in  these 
cases  may  be  illustrated  by  a  few  examples.  And  first,  in  regard 
to  amendmentg  of  the  proeeaa  in  the  names  of  partiet.  The  rule  of 
the  common  law,  that  no  new  parties  can  be  added  by  amendment,' 
is  believed  to  be  universally  adopted  in  the  United  States ;  though 
in  some  few  States  the  common  law  in  this  respect  has  been 
changed  by  statutes,  which  permit  this  to  be  done  in  certain  cases 
at  law,  aa  is  done  in  all  cases  in  courts  of  equity.  But,  generally, 
parties  unnecessarily  and  improperly  made  such;  and  having  no 
interest  in  the  matter,  may  be  stricken  out,  where  the  cause  or 
nature  of  the  action  is  not  affected,  and  no  injury  can  accrue  to 
the  defendant  Thus,  if  the  wife  is  improperly  made  defendant 
with  the  husband  in  an  action  on  a  contract  made  during  cov- 
erture;* or  if  several  are  sued  in  covenant,  and,  on  oyer  had,  it 
appears  that  some  of  them  never  became  parties  to  the  deed,'  — 
the  names  improperly  inserted  may  be  stricken  out  of  the  process. 
But  if  such  amendment  will  change  the  ground  of  action,  or  have 
the  effect  of  constituting  a  different  party  to  the  record,  as,  if  the 
suit  be  against  two  as  partners,  and  it  is  proposed  to  amend  by 
erasing  the  name  of  one,  and  so  making  it  a  suit  against  the  other 
in  his  several  capacity,  it  will  not  be  allowed.*  If  the  name  of 
the  party  be  misspelled,  or  the  designation  of  junior  be  omitted, 
or  a  corporation  be  sued  by  a  wrong  name,  the  service  of  process 


>  Hftnbnnr  ■>.  ElU,  1  Ad.  &  El.  61. 

»  Webb  V.  Hill.  1  M.  k  M«lk.  2S3,  wr  Ld.  Tfnterden. 

•  WinsIoiT  V.  Hemll,  2  FaJrf.  127  ;  Wilson  v.  Wallace,  6  3.  ft  R.  53  ;  Atkinsoo  ». 
CUpp,  1  Wend.  71. 

'  Coltord  0.  Swan,  7  M»a«.  291  j  Paraons  v.  Pistoled,  18  Mhbs.  189  ;  WLitbeck  «. 
Cnok,  15  Johns.  483. 

•  McClure  V.  Burton,  1  Car.  Law  Repos.  472.  And  lee  WilBon  v.  KinR,  t  Ycrp, 
493,  aee.  Bnt  see  KeddinKton  v.  Fsirar,  5  Greenl.  S79,  wh»re,  in  aatttrnpait  against 
two,  nn  ■tneu'ltneilt  hy  strilcillg  ont  tlie  name  of  one  of  tbem  was  refuied. 

•  Peck  p.  Sill,  3  Conn.  157.  Whether  a  writ  of  entry  may  be  amendeil  by  Itriking 
ont  the  narni'  of  one  of  the  demandants,  q-itcre.  See  Treat  v.  McMahon,  3  Qreenl.  180  ; 
Pjckptt  r.  Kint;,  4  N.  H.  212,  that  it  may  not  be ;  Kehoboth  «.  Hunt,  1  Pick.  221, 
that  it  may  be. 
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being  right,  the  mistake  may  he  amended.^  Su,  also,  the  process 
may  be  amended  by  stating  the  capacity  or  trust  in  which  the 
plaintiff  aueB,  such  as  trustee,  or  other  officer  or  agent  of  a  society 
beneficially  iutercatod  in  the  suit,  or  the  like ;  or,  if  an  infant, 
by  inserting  the  name  of  his  next  friend.^  So,  a  acire  facias  may 
be  amended  by  the  record  on  which  it  is  founded.* 

§  11  b.  Ameodmants  of  pleodingm.  In  the  next  place,  as  to 
iiiiteadmenta  of  the  pleadings.  The  general  doctrine  of  variance 
having  already  been  discussed  in  the  preceding  volume,*  it  will 
suffice  here  to  remark,  that  the  courts  manifest  an  increasing 
disposition  to  give  to  the  statutes  of  amendments  the  most  bene- 
ficial effect,  not  suffering  the  end  of  the  suit  to  be  defeated,  where 
the  record  contains  the  tubstance  of  a  valid  claim,  and  an  amend- 
ment is  seasonably  asked  for.  The  American  statutes  on  this 
subject  give  to  the  courts  much  broader  discretionary  powers  than 
are  given  by  any  English  st-atutes,  prior  to  Lord  Tenterden's  act; 
and  powers  scarcely  exceeded  by  that  and  the  later  statutes.'  Ac- 
cordingly, the  only  question  in  regard  to  the  admissibility  of  an 
amendment  of  the  pleadings  now  is,  whether  it  introduces  an- 
other and  distinct  cause  of  controversy.  If  it  does  not,  but  the 
original  cause  of  action  or  ground  of  title  or  defence  is  adhered 
to,  the  allegations  and  pleadings  may  be  amended.^  (a)  Thus,  if, 
in  an  action  for  money  had  and  received,  the  promise  be  laid  as 
made  by  the  administrator,  when  it  was  the  promise  of  his  intes- 
tate;^ or,  if  the  allegation  of  a  demand  be  omitted  where  it  was 

1  Fnrniu  s.  Ellis,  2  Brock.  U  ;  Kincaid  v.  Hove,  10  Muss.  £03 ;  Biilltird  v.  Nan- 
tucket Bitiik,  5  Mais.  69 ;  Shennan  v.  Connecticut  River  Bridge,  11  Mara.  33S ;  Bum- 
bam  V.  StratTord  Savings  B:ink,  S  N.  H.  973. 

*  Anderaon  d.  Bn>ck,  3  (liveii!.  24!;  Blood  o.  HitrriniFtonf  8  Rck.  8S2. 

*  Jlaus  D.  Mans,  5  Watts,  315  ;  Moody  u.  Strnccy,  i  Taunt  58S  ;  Williams  v.  Lm, 
3  Tsj-lor,  1*8  ;  Burrows  r.  Heyaiiam,  1  Dull.  133  ;  Hazeldine  v.  Walker.  1  H»r.  ft 
Johns.  187  }  Patrick  o.  Wowla,  3  Bibb,  232. 

*  8m  anil,  vol,  1.  S3  63-73. 

*  Sra  e  Dane's  Ahr.  c  IS*,  art.  1,  j  3  ;  nrt.  11,  §§  7,  8, 

*  Hyiies  w.  Murxan,  3  Jtass.  208  ;  Ball  a.  CUflin,  5  Pick.  801 ;  Cewell  v.  Cooke, 
8  S.  &  R.  287,  per  Duncan,  J. ;  Cunningham  8.  Dny,  2  S.  i  R.  1  ;  Kmler  v.  Stokes,  i 
Milc.1,  07  J  Coinmou*''aUh  it.  M.'.-kliiig,  2  W»lls,  130  ;  Rliersoll  n.  Krug,  6  Biun.  63, 
per  Tilghinan,  C.  J.  ;  Piillen  «.  HntcbinsoD,  12  Shepl.  2*9. 

'  EatoQ  c  Whitaker,  0  Pick.  465. 

(■()  Massachusetts  :  Pub.  St«L  c.  187,  (CiTil),  c.  -riii.  p.  30.     Maine :  Rev.  Stat 

gf  41,  *2,  *3,  4*.     Alabsma  :  Code  1876,  1871,  §  9,  p.  639.     Maiylsnd  :  Rev.  Code 

c.lS.    Califomis;  Hittell's  Codes,  fj  469,  1878,  §   B5,  p.   610.      Nnw  Hampshire: 

470.     CoQnectioat;   Geupral  Lnnrs,  1375,  Gen.  L«ws  1878,  p.  626,  §  8.     New  ,rer- 

c   viii.     Delaware  :    Uws  1874,  c.  ciii.  nejr :    Revision,  p.  9,  §  8  ei  »ej.     Ohio  : 

Georgia  :  C^de  1882,  c.  ii.  p.  87S.     111!-  Rev.  Stnt  1380,  g  G114.     Rhode  Island  : 

Dois  ■  Bev.  Stat  ( Kurd)  c.  7.     Indiana  :  Pub.  Stat.  1882,  p.  677.     Vermont  i  Eev. 

Slnt  187S,  pp.  50,  74.     Iowa-  Cnd^  UTS,  Laws  1880,  §§  S08,  S07. 
SS  2656,  2692.     Kentucky ;  BulUtC'aCode 
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aeceaaarr  to  the  foundation  of  the  action;*  or,  if  the  incloTSor  of 
a  note  in  blank  be  charged  as  an  original  promisor,  when  he  should 
hare  been  chained  as  a  gnarautor ; '  or,  if  the  loss  nf  a  vessel  be 
alleged  to  have  been  bj  captnre  and  by  perils  of  the  Bea,  when  it 
was  by  barratry;'  or  if,  in  trover  for  promissory  notes,  or  in 
assompeit  to  recover  the  money  due  upon  them,  they  are  misde- 
Bcribed,*  —  in  these  and  the  like  cases  the  errors  may  be  amrnded. 
But  to  add  counts  upon  other  promissory  notes  will  not  be  al- 
lowed;' nor  will  the  plaintiff  be  permitted  to  amend,  in  an  action 
against  the  sheriff  for  a  false  return  of  bail  when  none  was  taken, 
by  adding  a  count  for  refusii^  to  deliver  the  bail  bond,  mentioned 
in  his  retam.' 

§  11  e,  AmendmeiitB  bj  BnglUh  statatss.  The  recent  EnglUh 
atatuUa  having  been  framed  for  the  like  objects,  it  may  be  useful 
here  to  advert  to  their  provisions  and  the  decisions  under  them. 
The  statute,  termed  Lord  Tenterden's  Act,'  empowers  the  courts 
"to  cause  the  record,  on  which  any  trial  may  be  pending  in  any 
civil  action,  or  in  any  indictment  or  information  for  any  mis- 
demeanor, when  a  variance  shall  appear  between  any  matter  in  u-rtt- 
ing  or  inprint  produced  in  evidence,  and  the  recital  or  getting  forth 
thereof  upon  the  record  rohereon  the  trial  is  pending,  to  be  forthwith 
amended  in  such  particular,"  oa  payment  of  such  costs,  if  any,  as 
the  court  shall  think  reasonable.  By  a  sulisequent  Btafiite,*  this 
power  was  extended  not  only  to  civil  actions,  but  to  informations 
in  the  nature  of  a  quo  warranto,  and  proceedings  on  a  mandamus, 
the  courts  being  authorized,  "when  any  variance  shall  appear  be- 
tween the  proof  and  the  recital  or  getting  forth  on  the  record,  writ, 
or  document  on  which  the  trial  is  proceeding,  of  any  contract,  cuS' 
torn,  pregeription,  name,  or  other  matter,  in  any  particular,  —  in 
the  judgment  of  the  court  or  judge  not  material  to  the  merits  of 
the  case,  and  by  which  the  opposite  party  cannot  have  boon  preju- 
diced in  the  conduct  of  his  action,  prosecution,  or  defence,  to  be 
forthwith  amended,"  upon  such  terms  as  to  payment  of  costs,  or 
postponing  the  trial,  or  both,  as  the  court  or  judge  shall  tliink 
reasonable;  and  if  the  amendment,  being  in  a  particular  not  ma- 
terial to  the  merits,  is  such  as  that  the  opposite  party  may  have 

'  Ewing  V.  French,  1  BInckf.  170. 

*  Tenney  o.  Prince,  *  Pick.  885. 
»  Anon.,  IBS.  &  B,  83. 

*  Ht.ffnB<[k  V.  LcRTitt,  7  Cow.  S17 ;  Stanwood  n.  Soorell,  4  Pick.  422. 

*  Farm.  &  Ntrab.  Bunk  v.  Ismel,  0  S.  &  R.  294. 

*  Eaton  b.  Ogier,  3  Oreenl.  48,  See  furtlier,  Butteriield  r.  Harrell,  S  N.  H.  201 ; 
Edfierley  b.  Emeraon,  4  N.  H.  147  ;  Cttrpcntar  v.  Gookin,  2  Vt  496. 

'  Stat  S  Geo.  IV.  c.  15. 

*  Stat  SA  4  W.  IV.  c  42. 
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been  prejudiced  thereby  in  the  conduct  of  bis  snit  or  defence,  then 
upon  auch  terms  as  to  payment  of  costs,  and  withdrawing  Ihe 
record,  or  postponing  the  trial,  as  the  court  or  judge  shall  think 
reasonable. 

§  11  d.  InstauoeB  of  ain«tidm«Dta  allowed.  These  statutes  have 
been  administered  in  England  In  the  liberal  spirit  in  which  they 
were  conceived;  care  being  taken,  as  in  the  United  States,  that 
no  new  and  distinct  cause  of  controversy  be  created.  Thus,  m 
slander,  where  the  words  charged  were,  "  S.  is  to  be  tried  "  for 
buying  stolen  goods,  and  the  wOrds  proved  were,"  I  have  heard 
that  he  is  to  be  tried,"  an  amendment  was  allowed,  as  it  went  only 
to  the  amount  of  the  damages,  and  not  to  the  merits  of  the  action. ' 
So,  where  the  words  stated  were  English,  and  the  words  proved 
were  Welsh.*  So,  where  the  allegation  was  of  a  libel  puhliahed  in 
a  certain  newspaper,  and  the  proof  was  of  a  slip  of  printed  paper, 
not  appearing  to  have  been  cut  from  that  newspaper,  though  the 
newspaper  contained  a  similar  article.^  So,  where  the  plea  to  an 
action  upon  a  bill  of  exchange  was,  that  the  bill  was  given  for 
two  several  sums  lost  at  play  in  two  several  games,  and  the  proof 
was  that  the  parties  played  at  both  games,  and  that  the  defendant 
lost  the  grosH  sum  in  all,  but  not  that  he  lost  any  amount  at  one 
of  the  games,  it  was  held  amendable.*  An  amendment  has  also 
been  allowed  in  agaumpgit  upon  the  warranty  of  a  horse,  where  a 
general  warranty  was  alleged,  and  the  proof  was  of  a  warranty  with 
the  exception  of  a  particular  foot.*  So,  where  the  allegation  was 
with  a  qualihcation,  and  the  proof  was  of  a  contract  m  general 
terms,  without  the  qualification.*  In  like  manner,  where  the 
contract,  instrument,  or  duty  has  been  miadescribed  in  the  record, 
it  is  held  amendable;  as,  in  agsumpsit  on  a  charter-party,  where 
the  allegation  of  the  promise,  being  intended  only  as  a  statement 
of  the  legal  effect  of  the  instrument,  was  erroneous,  the  plaintiff 
was  permitted  to  amend,  either  by  striking  out  the  allegation,  or 
by  substituting  a  corrected  statement'     So,  in  aggumpsit  "for 

I  Smith  c.  Kiiowelden,  2  M.  &  G.  Sfll. 

•  Jenkins  o.  Pliillips,  9  C-  4  P.  768,  per  Colerijge,  J,  The  contmry  was  held,  un- 
der the  former  htatutes,  ZuDoWo  v.  Axtell,  8  T.  R.  182  :  Worniouth  v.  CrauiHr,  i 
Wend.  30i. 

•  FoBt«r  V.  Pointer,  8  C.  &  P.  718,  per  Gurney,  B. 

•  Cooke  ».  Staffonl,  13  M.  &  W,  379. 

•  Heramina  B.  Parry,  fi  C.  &  P.  580.     See  alao  Read  d.  Dtmsniore,  9  C.  4  P.  688. 
<  E»ans  B.  Fryer,  10  Ad.  &  El,  609. 

^  Whitwill  i>.  Scheer,  S  Ad.  &  HI.  301-  But  in  a  nlweq^nent  cue  of  covenaitt, 
where  it  woa  objected  that  no  suth  covennnla  could  be  implied  in  the  deed,  it  was  held, 
by  Mnute,  .1.,  thnt  the  statutes  of  nmeiidnient  were  designed  to  meet  varisDces  arising 
troni  scciJental  sli|'s,  and  not  to  eitenr!  to  cases  whrre  the  pleading  has  been  inten- 
tionnllj  and  deliberately,  but  erroneoii-ly,  framed;  and  he  tuerefore  refused  to  allow 
an  aoieudmenl.     Bowen  r.  Nixon,  2  Car.  &  Kit.  372. 
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the  UBe  and  occupation  of  certain  standings,  market-places,  and 
sheds, "  where  the  proof  was  of  a  demise  of  the  tolls  to  be  collected 
at  those  places,  an  amendment  was  allowed.'  So,  where  the 
promise  alleged  was  to  "pay"  for  goods  furnished  to  another, 
and  the  proof  was,  to  "  guarantee  "  the  payment ; '  and  where  the 
declaration  was  upon  an  instrument  described  as  a  bill  of  ex- 
change, but  the  instrument  produced  appeared  in  fact  to  be  a 
promissory  note;^  and  where  a  guaranty  was  set  forth  as  for 
advances  to  be  made  by  A,  and  the  proof  was  of  a  guaranty  for 
advances  to  be  made  by  A,  or  any  member  of  his  firm,  or  e  con- 
verso;*  and  where  the  declaration  charged  the  defendant  upon 
the  contract  as  a  carrier,  and  the  proof  was,  that,  if  liable  at  all, 
it  was  only  as  a  wharfinger,  on  a  contract  to  forward ; ''  and  where 
the  contract  alleged  was,  to  build  for  the  plaintiff  a  certain  room, 
booth,  or  building,  according  to  certain  plana  then  agreed  on,  by 
the  2Sth  of  June,  for  the  sum  of  £20,  and  the  contract  proved  was, 
to  erect  certain  seats  or  tables,  for  X25,  to  be  completed  four  or 
five  days  before  that  day,  being  the  day  of  the  coronation;*  and 
where,  in  debt  on  a  bond,  the  penalty  was  stated  to  be  X260,  but 
in  the  bond  produced  it  was  only  £200;'  and  in  a  case  against 
the  sheriff  for  a  voluntary  escape,  where  the  proof  was,  that  the 
officer  did  not  arrest,  but  negligently  omitted  so, to  do,  having 
oppoi-tunity;*  and  even  where,  in  assumpsit  upon  a  promissory 
note,  described  as  made  by  the  defendant  on  the  9th  of  November, 
1838,  for  £250,  payable  on  demand,  the  note  produced  bore  date 
November  6th,  1837,  and  was  payable  with  interest  twelve 
months  after  date,  it  also  not  appearing  that  there  existed  any 
other  note  between  the  parties,^  —  in  these,  and  many  similar 
cases,  amendments  have  been  allowed. 

§  11  «,  InstanCAB  of  HmendmsntB  dlEHllowed.  On  the  Other  hand, 
the  courts,  acting  under  these  statutes,  have  refuged  amendments, 
where  the  object  was  merely  to  supply  material  omisaiont,  as  well 
as  where  the  amendment  will  probably  deprive  the  defendant  of 
a  ffood  defence,  which  he  otherwise  might  have  made,  or  would 
probably  require  new  pleadinffs,^"  or  would  introduce  a  transaction 

>  Mayor,  Ac.  of  Cannarthen  e.  Lewis,  fl  C.  &  P.  008. 
'  Httubnry  ».  Ella,  1  Ad.  &  El.  Bl. 

*  Modliat  V  Powell.  6  C.  4  P.  233. 

*  Chapman  v.  Sutton,  2  Man.  Gr.  t  Scott,  634  ;  Boyd  v.  Hoyte,  Id.  iU. 

*  Parrv  n.  Fairharst,  2  C.  M.  ft  R.  180 :  6  Tyrw.  685. 

*  Wnt^  P.  Pienon,  G  M.  £  W.  16  :  7  Dowl.  382. 
'  Hill  0.  Salt.  2  C.  A  M.  *20  ;  4  Tyrw.  271. 
'  r,u«tt  B.  EUp^  5  Ad.  ft  El.  118  ;  2  N-  &  P.  230, 

*  Beckett  D.  Dutton.  7  M.  &  W.  1,^7  ;  i  Jur.  993  ; 
»  Petty  n.  Watt*,  3  Man.  &  Gr.  776,  as  eipkiued  ir 
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trUiretff  different  from  that  stated  in  the  plea.'  Thus,  an  amend- 
ment has  been  refused  in  trespass,  to  extend  the  justification  to 
certain  articles  omitted  in  the  plea;^  and  in  replevin  to  extend 
the  avowry  in  the  like  manner."  So,  to  enlarge  the  ad  damnum 
in  the  declaration.*  So,  in  assumpsit  by  the  vendee  against  the 
vendor  of  goods  for  non-delivery,  where  the  contract  alleged  was 
for  a  certain  price,  and  the  contract  proved  was  for  the  same 
nominal  price,  with  a  discount  of  Jive  per  cent,  an  amendment  was 
refused  as  tending,  under  the  circumstances  stated  at  the  barj  to 
preclude  a  good  defence.'  And,  where  the  plaintiff  alleged  title 
to  a  stream  of  water  as  the  possessor  of  a  mill,  which  the  defen- 
dant traversed,  and  the  proof  was  that  he  was  entitled  only  as 
owner  of  the  adjoining  land,  an  amendment  was  refused,  on  the 
ground  that  it  might  require  a  change  of  the  issue,  and  that  the 
defendant  may  have  been  misled  by  the  plaintiff's  mode  of 
pleading.* 

§  12.  MateriaUty  of  date.  It  is  further  to  be  observed,  that 
though  every  part  of  a  written  document  is  descriptive,  and  there- 
fore material  to  be  proved  as  alleged,  yet  if,  in  declaring  upon 
such  an  instrument,  the  allegation  is,  that  it  was  made  upon  suck 
a  day,  without  stating  that  it  bore  date  on  that  day,  the  day  in  the 
declaration  is  not  material,  and  therefore  need  not  be  precisely 
proved ;  but  if  it  is  described  as  hearing  date  on  a  certain  day,  the 
date  must  be  shown  to  be  literally  as  alleged,  and  any  variance 
herein  will  be  fatal  unless  amended.^  The  date  is  not  of  the 
essence  of  the  contract,  though  it  is  essential  to  the  identity  of 
the  writing,  by  which  the  contract  may  be  proved.  The  plaintiff, 
therefore,  may  always  declare  according  to  the  truth  of  the  trans- 
action, only  being  careful,  if  he  mentions  the  writing  and  under- 
takes to  describe  it,  to  describe  it  tnily,* 

§  13.  Immaterial  dlaoispaxiolea.  But  an  immaterial  discrepancy 
between  the  record  and  the  deed  itself  is  not  regarded.  Thus, 
upon  oyer  of  a  deed,  where  the  declaration  was  that  it  bore  date 
in  a  certain  year  of  our  Lord  and  of  the  then  king,  and  the  deed 

1  David  p.  Preece,  6  Ad.  ft  El.  n.  s.  *40. 
«  Jolinn.  Currie,  aC.  &  P.  618. 

■  Bye  D.  Bowpr,  1  Car.  &  Mnrshm.  S62.  In  the  Uuited  Rta.Ua,  aneDdments  in 
thc'w  two  ciuiKS  would  doubtless  he  allowed. 

*  Wntkina  v.  Morgnu,  5  C.  &  P.  661.  In  the  L'nited  StateB  it  hna  been  held  ot\i*T- 
wi!.e.  See  McU'IUn  v.  CrnfMn,  8  Oreenl.  307  ;  Bnpirt  b.  M.^Donald,  2  Johns.  C«S. 
2ia  ;  Diniclsoii  o.  Andrem-s.  1  Pick.  156.   And  gee  TomiUoD  t.  B I  nek  smith,  7  T.  K.  182. 

'  Ivey  0.  Yoiiiisf,  I  M.  &  Rol.,  545. 

*  Kmnkhum  i>.  E.  of  Falmouth,  6  C.  &  P.  529 1  2  Ai.  £  El,  452. 

^  Coxoit  tr.  Lyon,  2  Campb.  307,  n. ;  Anon.,  2  (^Hra|ib.  308,  n. ,  cor.,  Lnnl  ElUnborongh. 

■  Hague  v.  Frsoch,  8  B.  &  P.  173 ;  De  U  Courtier  v.  lieliamy,  2  Show,  422. 
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simply  gave  the  date  thus,  "March  80,  1701,"  without  mention 
of  the  Christian  era,  or  of  the  king's  reign,  it  was  held  wcU.^ 
So,  where  the  condition  was,  "without  any  fraud  or  atker  delay," 
the  omission  of  the  word  "other"  in  the  oyer  was  held  immate- 
rial.^   Nor  will  literal  misspelling  be  regarded  as  a  variance.' 

§  14.  Ilffnot  of  a  writing  to  bs  Ht  oat  1b  pleading.  Ordinarily, 
in  statii^  an  instrument'  or  other  matter  in  pleading,  it  should  ho 
set  forth,  not  according  to  its  termi  or  its  form,  but  according  to 
its  effect  in  law ;  for  it  is  under  its  latter  aspect  that  it  is  ulti- 
mately to  be  considered.  Thus,  if  a  joint  tenant  conveys  the 
estate  to  his  companion  by  the  words,  "give,  grant,"  Ac,  the 
deed  is  to  be  pleaded  as  a  release,  such  only  being  its  effect  in 
law.  So  if  a  tenant  for  life  conveys  to  the  reversioner  by  words 
of  grant,  it  must  be  pleaded  not  as  a  grant,  but  as  a  surrender.* 
So,  where  a  bill  of  exchange  is  made  payable  to  the  order  of  a 
person,  it  may  be  declared  upon  as  a  bill  payable  to  the  person 
himaelt'  If  no  time  of  payment  be  mentioned,  the  instrument 
should  be  declared  upon  as  payable  on  demand.*  If  a  bill  he 
drawn  or  accepted,  or  a  deed  be  mode  by  an  agent  in  the  name  of 
his  principal,  it  should  be  pleaded  as  the  act  of  the  principal  him- 
self.' And  a  bill  payable  to  a  fictitious  person  or  his  order  is,  in 
effect,  a  bill  payable  to  bearer,  aud  may  be  declared  on  as  such, 
in  favor  of  a  bona  fide  holder  ignorant  of  the  fact,  against  all  the 
parties  who  had  knowledge  of  the  fiction.* 

§  15.  Literal  sxaotnesa  not  alwaya  anfflolent.  But,  On  the  Other 
hand,  it  will  not  always  suffice  to  adhere  to  the  literal  terms  of 
the  instrument,  in  setting  it  forth  in  the  declaration;  for  some- 
times the  true  interpretation  of  the  instrument  itself  may  lead  to 
a  result  totally  different  from  the  intendment  of  law  upon  the  face 
of  the  declaration.  Thus,  where  a  bill  was  drawn  and  dated  at 
Dublin,  for  a  certain  sum,  and  in  the  pleadings  it  was  described 
as  drawn,  "at  Dublin,  to  wit,  at  Westminster,"  without  any  men- 
tion of  Ireland,  or  of  Irish  currency,  it  was  held  that  here  was  a 
material  raiiance  between  the  allegation  and  the  evidence.     For 

1  Holman  v.  Boningh,  2  Salk.  668. 

*  Henry  o.  Brown,  19  Johns.  *9. 

*  Cull  11.  Samiin,  3  i<ev.  66  ;  Wauf^h  D.  Bassell,  G  Taant.  707.  The  omission  of 
the  word  "  aterline,"  n  descri^Jtire  of  the  kind  of  curreQC}',  is  immaUmL  Keamey 
V.  Kini!.  2B.  &  Aid.  »01. 

*  Stephen  on  PI.  389,  3S0. 

*  Smith  p.  M'ClurB,  6  East.  476  ;  Fny  u.  Goulding,  10  Pioi.  122. 

*  (Jaylord  r.  Van  Ijoan,  15  Wend.  308. 
T  Heyes  ».  Hascltine,  2  Campl).  604. 

>  Cbitty  on  Bills.  178  ;  Bayley  on  Bills,  26,  431  ;  Grant  v.  Tangtun,  3  Burr,  IGIS ; 
Uinet «.  Gibson,  IIL  BL  509  ;  Story  on  Billa,  %  G6.      ' 
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though  the  place  and  the  sum  corresponded  even  to  the  letter,  yet 
bj  the  legal  interpretation  of  the  bill,  the  currency  intended  was 
Irish,  whereas  by  the  allegation  in  the  record  the  court  could  not 
legally  understand  any  other  than  British  sterling,  because  no 
other  was  averred,  and  the  bill  was  not  alleged  to  have  been 
drawn  in  Ireland.'  So,  where  a  note  was  made  without  any  men- 
tion of  the  time  of  payment,  and  none  was  averred  in  the  declara- 
tion, the  judgment  was  reversed  upon  error  brought,  the  plaintiff 
not  having  declared  upon  the  contract  according  to  its  legal  effect, 
but  on  the  evidence  only.* 

§  16.  Exoontloii  of  Inatnunaiita.  In  regard  to  the  proof  of  the 
formal  execution  of  deeds,  bills  of  exchange,  and  other  written 
documents,  it  was  formerly  the  right  of  the  adverse  party  to  re- 
quire precise  proof  of  all  signatures  and  documents,  making  part 
of  the  chain  of  title  in  the  party  producing  them.  But  the  great 
and  unnecessary  expense  of  this  course,  as  well  as  the  incon- 
venience  and  delay  which  it  occasioned,  have  led  to  the  adoption 
of  salutary  rules  restricting  the  exercise  of  the  right  to  cases 
where  the  genuineness  of  the  instrument  is  actually  in  contro- 
versy,  being  either  put  in  issue  by  the  pleadings  or  by  actual 
notice  given  pursuant  to  the  rules  of  the  court" 

1  Eeflrne;  v.  King.  2  B.  ft  Aid.  301.     Proof  lA  a  contract  for boshela  oat» 

aecording  to  the  HarlUind  Quay  nKoiure,  will  not  aapport  s  declaration  for  the  game 
qqantity  vriUiout  any  meiUion  oftht  kind  o/mauure.     Hockin  f.  Cuoke,  1  T.  K.  811. 

1  Bacon  d.  Paige,  1  Coun.  404.  But  sea  Herrick  v,  Bennett,  S  Jolius.  374,  where 
BQcli  a  declaratioa  was  held  well  on  drmurrcr. 

■  By  the  rules  at  Hil.  T.  1834,  Keg.  30  (10  B[i)g.  458),  either  party  after  plea 
pleaded,  and  a  reasonable  time  before  trial,  may  give  notice  to  Che  other  of  hia  inten- 
tion to  ailduce  in  evidence  certain  written  or  pnnted  documents ;  and  unless  the  ad- 
a  pirty  shall  consent  in  the  manner  therein  prescrilied,  to  admit  their  formal 


the  truth  of  the  ci ,  ,  . 

to  show  cause  why  be  should  not  consent  to  ^uch  Rdmission,  and  ultimately,  i 
jndge  slialt  deem  the  application  reasonable,  inny  be  compelled  to  pay  the  costs  ol  tae 
proof.  See  also  Tidd'a  New  Practice,  pp.  481,  482.  In  soma  of  the  United  Slates,  the 
oriuinul  rij^bt  to  require  formal  proof  of  documents  remnins  as  at  common  law,  unre- 
atnctad  by  niles  of  court.  In  others,  it  has  been  rystricted  eithi'r  to  cases  where  the 
genuineness  of  the  document  has  been  put  in  issue  by  the  pleadings,  or  where  the  pre- 
Tious  niiticB  of  an  iutentinn  to  dispute  it  has  lieen  reasonably  given  (Ke^.  Gen.  Sup. 
Jud.  Court,  Mass.  1836,  Bpg-  LI  II.  24  Pick.  399)  ;  (a)  or  where  the  attorney  has  been 
instructed  by  his  client  that  the  signatura  is  not  genuinB  ;  or  where  the  defendant,  bpiiig 

Kaent  iti  court,  shall  eipnasly  deny  that  the  sigcnture  is  his.     (Reg.  Gen.  Sup.  Juii. 
urt,  Maine,  1822,  Reg.  XXXIII.     1  Greenl.  421.)    la  the  Circuit  Court,  XS.  8., 

{a)  This  is  now  enacted  by  statute  in  special  denial  of  the  genuineness  iherraf, 

MaHsaehu setts.     Mass.  Pub.  Stat.  o.  1S7,  and  a  demand  that  they  shall  W  proved  at 

5  21.     "  Signatures  to  written  instruments  the  trial."     And  siniilar  provi.siontt  exUt  in 

declared  on  or  set  forth  SB  a  cause  of  action,  other  States.     California;  Hilli-U's  Cmle, 

or  aa  a  ground  of  defence  or  set-off,  shall  8  887.      Delaware  ;  Laws  1874,  c,  cvi.  ^  5. 

be   Ul;rn   as   ^dnlitt^■d   unless   the   party  lUinoia  :  Kev,  Stat.   (Hiird)  c.  110,  §  34, 

Boujiht  M  be  chained  thereby  filea  in  court,  Kentucky  :  Bullitt's  Codes  {Civil),  J  .'.27> 

within  the  time  allowed  for  an  answer,  a  p.  110. 
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§  17.  Loa«  of  liutnimttiit  to  ba  atatod.  If  the  tnitrument  de- 
clared on  ia  lost,  the  fact  of  the  I088  may  be  proved  by  the  affidavit 
of  the  plaintiff,  a  foundation  being  first  laid  for  thie  proof  by  evi< 
dence  that  the  instrument  once  existed,  and  that  diligent  search 
has  been  made  for  it  in  the  places  where  it  was  likely  to  be  found. ' 

We  now  proceed  to  the  consideration  of  the  evidence  to  be  , 
offered  under  particular  issues  in  their  order. 

Krst  Circuit,  the  defendant  is  not  permitted  to  deny  his  Bignnture  to  &  note  or  bill  nf 
exchnngR,  or  the  aignature  of  a  prior  indotser,  unltss  upon  aCBiUTit  mads  of  reaaonable 
caosa,  neeessary  for  bis  derence.  Rae.  SI.  In  the  Seventh  Circuit,  the  rule  requires 
that  the  defendant  shall  hrst  mike  affidavit  that  the  instrumeut  whs  Dot  executed  by 
him.  And  this  rule  has  beeo  held  to  be  legal,  under  thaJudiciarj  Act  of  March  2,  1793, 
e.  22.  Mills  v.  Bank  of  the  United  States,  11  Wheat  439,  440.  Bj  the  lav  of  South 
Carolina,  the  plaintiff  is  not  oblifjed  to  produce  the  subscribing  wiCneasea  to  a  bond  or 
Dole,  but  may  prore  its  execution  by  any  other  witness,  unless  the  defeudaat  will  swear 
that  it  is  not  hia  signature.  Stalutea  at  I^rge,  vol.  r.  p.  4SC.  As  to  the  proof  in 
equity,  ol  the  eienition  of  inHtmmants,  see  po4t,  vol.  lU.  3  SOS,  and  note. 
>  A«k,  ToL  L  E5  319,  SSS. 


Pdr,yGOOgIe 


LAW  OF  EnDENCB.  [PABI  IT. 


ABATEMKNT. 

§  18.  BCntten  In  ab(it«m«tit.  Such  of  the  causea  of  abatement 
as  may  also  be  pleaded  in  bar  vill  generally  be  treated  under  their 
appropriate  titles.  It  is  proposed  here  to  consider  those  onlj 
vhich  belong  more  especially  to  this  title,  (a) 

§  19,  AliBn  eneni7.  The  plea  of  alien  enemy  must  be  pleaded 
with  the  highest  degree  of  legal  certainty,  or,  as  it  is  expressed 
in  the  books,  with  certainty  to  a  certain  extent  in  particular;  that 
is,  it  must  be  so  certain  as  to  exclude  and  negative  every  case  in 
which  an  alien  enemy  may  sue.  It  therefore  states  the  foreign 
country  or  place  in  which  the  plaintiff  was  born ;  that  he  was 
born  and  continues  under  allegiance  to  its  sovereign ;  of  parents 

(a)  A  pleft  in  itbat«meiit  should  exclude  ment,  ir  [t  sllegea  new  matter  and  any  fact 

all  matter  whli:h,  if  alleged  ou  the  opp^te  allegrd  in  it  ia  dented  by  the  plaintiff,  \» 

siile,   irould  defeat   the    |ilea.     Therefore,  on  the  defendant  whi>  alleges  tlie  fact,  and 

where  the  plea  is  founded  upon  defective  he  mimt  ojfer  evidence  to  Huppart  it.     Bel- 

Mrvice  of  the  process,  it  is  insufficient  if  it  Iowa  v.  Morray,  m  Me.  199,     But  if  the 

alleges  that  no  summona  vas  served  on  the  plea  in  abateninnt  is  itself  merely  a  denial 

defendant,  unless  it  also  sets  forth  that  the  of  some  fact  alleged  in  the  declamtion  or 

defendant  was  at  the  lime  an  inhsbitsnt  of  writ,  the  burden  of  proof  ia  thereby  put 

the  Stato.     Tweed  v.  Libbey,  37  Me.  4S.  upon  the  plaintiff.     Hawkins  r.  Albrij^ht, 

See  Bank  of  Rutland  d.  Barker,  27  Vt.  2B3.  70  111.  87. 

See  Gould  «.  Smith,  30  Conn.  SS,  in  which  It  is  said  in  SUte  v.  Ftemniing,  60  Me. 
a  plea  in  abatement,  on  the  ground  nf  a  112,  that  the  strictest  technical  accuracy, 
material  variance  Iwtveen  the  copy  left  iu  such  as  has  sometimes  been  required  tn 
service  and  the  original,  ellefjed  that  "there  purely  dilatory  pleas  in  civil  anits,  ehould 
was  and  is  a  materinl  variance  between  said  not  be  exactsil  in  criminal  casea;  and  if 
pretended  ropy,  so  left  in  service,  and  the  the  plea  states  a  valid  ground  of  defence 
original  writ  and  declaration,  in  tliia,  that  in  language  too  clear  to  be  misuiiilerstood, 
in  said  original  writ  and  declaration,  be-  and  is  free  from  duplicity,  nothing  more 
tween  the  wonts,  'fourth  Tuesday  of  J*u-  should  ha  rcfjuired.  Cf.  Heyman  u.  Covell, 
uary,'  and  the  words,  '  then  and  there  to  36  Mich.  157.  The  rule  in  civil  cases  is 
answer,'  were  the  figures  '  1861,'  while  in  to  require  that  a  plea  in  abatement  should 
said  pretended  copy,  between  the  same  not  only  aver  what  is  necessary  to  sup- 
words,  were  the  fltcures  >  1830,' and  the  Gg-  port  the  defence,  but  should  anticiwte 
ures  '  1881,'  and  any  words  indicating  the  and  negative  all  matter  which  woald,  if  it 
sanM  thing  were  entirely  omitted  in  snid  were  Bllejied  by  the  other  side,  defeat  the 
pretended  copy  ;  which  figures,  so  omitted,  plea.  Tweeil  v.  Libbey,  37  Me.  49.  Hoiis- 
were  a  material  part  of  said  writ  and  dec-  ton,  kc.  R.  R,  Co.  v.  Graves,  50  Tes.  181. 
Liration."  And  it  was  held  that  it  snlfi-  The  allegations  should  also  be  direct, 
ciently  appeared  from  the  plen  that  the  positive  statements,  and  not  siippositioni 
variance  was  a  material  one.  See  also  dis-  or  ai'gumenta.  Severy  u.  Nye,  68  Me. 
t^ntiog  opinion  in  the  same  by  Sanford,  J.  24S.  I  Chitt.  PI.  395.  So  where,  in  a  ^dea 
A  plea  in  abatement,  setting  up  several  de-  in  abatement  for  want  of  sufficient  servie^ 
fects,  not  provable  by  the  same  evidence,  the  allegation  was  "  it  apjienn  that  the 
is  bad  on  special  demurrer.  State  e.  Ward,  onlv  service,"  4c.,  this  was  held  had.  Perrj 
63  Me.  225.  V.  ffew  Brunswick  Ry.  Co,,  71  Me.  3G&, 

The  bnrden  of  proof  on  &  plea  in  abate- 
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under  the  same  allegiance,  or  adherents  to  the  same  sovereign ; 
tiiat  such  sovereign  or  country  is  an  enemy  to  our  own ;  and  if 
he  is  here,  that  Ite  came  hither  or  remains  without  a  safe-conduct 
or  license ;  *  and  that  he  has  been  ordered  out  of  the  cx)untry  by 
the  President's  proclamation.'  If  the  plaintiff  should  reply  that 
heisanative  citizen  and  not  an  alien,  concluding  as  seems  proper 
in  such  cases,  to  the  country,  the  defendant  has  the  affirmative, 
aad  must  prove  that  the  plaintiff  is  an  alien,  as  alleged  in  the 
plea.*  If  the  plaintiff  should  reply  that  he  was  duly  naturalized, 
the  proper  evidence  of  this  is  the  record  of  the  court  in  which  it 
was  done.  If  the  judgment  Is  entered  of  record  in  legal  form  it 
closes  all  inquiry,  it  being,  like  other  judgments,  complete  evi- 
dence of  its  own  validity.*  These  proceedings  in  naturalization 
have  been  treated  with  great  indulgence,  and  the  most  liberal  in- 
tendments made  in  their  favor,*  The  oath  of  allegiance  appear- 
ing to  have  been  duly  taken,  it  has  been  held,  that  no  order  of  the 
court  that  he  be  admitted  to  the  ri^ts  of  a  citizen  was  necesBary, 
the  record  of  the  oath  amounting  to  a  judgment  of  the  court  for 
his  admission  to  those  rights."  And  such  record  is  held  conclu- 
sive evideace  that  all  the  previous  legal  requisites  were  complied 
with.^ 

§  20.  Inanffident  BervioB.  If  the  plea  ia  founded  on  a  defective 
or  improper  service  of  the  process,  as,  for  example,  that  it  was 
served  on  Sunday,  the  day  will  be  taken  notice  of  by  the  court, 
and  any  almanac  may  be  referred  to.  So  if  the  service  is  made 
on  any  other  day  on  which,  by  public  statute,  no  service  can  be 
made,  the  like  rule  prevails;  and  this  whether  the  day  is  fi.\ed 
by  the  statute,  or  by  proclamation  by  the  esecutive,^(a) 

§21.  Mlsnomor.  If  the  defendant,  in  pleading  a  mignomer, 
allege  that  he  was  baptized  by  such  a  name,  though  the  averment 

»  C»sseres  d.  Bell,  8  T.  R.  166 ;  Welle  v.  Williams,  1  Ld.  Baym.  282  ;  1  Cliittj  on 
PL  21*  ;  Stephen  on  PI.  67.  License  and  safe-cnndiict  are  implied,  until  the  Presi- 
drat  shall  tnink  proper  to  order  the  part;,  either  by  name  or  character,  out  ot  tha 
United  Stat^     10  Johns.  72- 

»  St«t.  United  Sutea,  July  8.  1798  (o.  75)  ;  CUrk  r.  Morey.  10  Johns.  6B,  72  ; 
Bi^cll  K.  Babe.  I  RaniL  272 ;  Riissell  c.  Skip<irith.  6  Bitin.  241. 

■  Jackson  on  Pleading  in  Real  Actions,  pp.  62,  65 ;  Smith  v.  Doveis,  2  Doug.  42S. 

•  Spratt  V.  Spr»t(,  4  Pet.  BBS,  408, 

•  Priest  V.  Cummings,  16  Weud.  617.  62S. 

■  Cimnbell  b.  Gordon,  6  Cranch,  176. 

'  Stark  B.  The  Cheupeake  Ins.  Co.,  7  Crancb,  420 ;  Ritchie  v.  Putnam,  13  Wend. 
524 ;  Spmtt  b.  Sprstt,  4  Pet  8S3. 

•  Ante,  vol.  L  5§  5,  8. 

(a)  If  a  partnership  Is  med,  and  service  take  adrantage  of  this  defect  in  service, 
is  not  made  on  all  the  partnera,  any  one  and  nhould  do  so  by  a  pica  in  nhati'ment 
a[  thoM  on  whom  aerrioe  was  made  may    Draper  v.  Moriarty,  45  Conn.  470. 
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of  his  baptism  was  unnecessary,  yet  he  is  bound  to  prove  tLe 
allegation,  as  laid,  by  producing  the  proper  evidence  of  his  bap- 
tism.' This  may  be  proved  by  production  of  the  register  of  his 
baptism,  or  a  copy  of  the  register  or  record,  duly  authenticated, 
together  with  evidence  of  his  identity  Tith  the  person  there 
named.'  It  there  is  no  averment  of  the  fact  of  baptism,  the  name 
may  be  proved  by  any  other  competent  evidence,  showing  that  he 
bore  and  used  that  name.  ^  (a) 

§  22.  Indictment  Improperl;  found.  In  criminal  cases,  it  la 
a  good  objection  in  abatement  that  twelve  of  the  grand  jury 
did  not  concur  in  iinding  the  bill;  in  which  case  the  fact  may 
be  shown  by  the  testimony  of  the  grand  jurors  themselves,  it 
not  being  a  secret  of  State,  but  a  constitutional  right  of  tbe 
citizen.^  (i) 

§  23.  Non-tenare.  In  real  actions,  nori'tenure  is  classed  among 
pleas  in  abatement  because  it  partakes  of  the  character  of  dilatory 
pleas;  though  it  shows  that  the  tenant  is  not  liable  to  the  action 
in  any  shape,  inasmuch  as  he  does  not  hold  the  land.*  The  repli- 
cation, putting  this  fact  in  issue,  alleges  that  the  tenant  "was 
tenant  as  of  freehold  of  the  premises,"  and  concludes  to  the 
country.  Tenure  may  be  proved  prima  facie,  by  evidence  of 
actual  possession.'    It  is  also  shown  by  proof  of  an  entry  with 

1  Jttlt,  vol.  i.  S  60  ;  Weleber  v.  Le  Pelletier,  I  Cunpb.  479- 
1  ^nte,  vol.  i.  ii  484,  493. 

*  Holmiin  B.  Walden,  1  Salt.  6. 

*  Low's  Cuse  4  Greeal.  439. 

*  Saund.  44,  n.  (4)  ;  Jackson  on  Plead,  in  Real  ActioDi,  p.  61.  The  fonn  of  tbs 
plea  ia  this:  "  And  the  said  T.  cornea  and  derends  his  right,  vihm,  &c.,  and  saya,  that 
he  cannot  render  to  the  aaid  D.  the  tenements  aforesaid  with  the  appurtenancea,  be- 
cause, he  says,  that  be  is  net,  and  was  not  on  the  day  of  the  purchase  of  the  original 
writ  in  tliis  action,  nor  at  any  time  nfterwarda,  tenant  of  the  said  tenements  as  oF 
freehoW  ;  and  thia  he  is  ready  to  verify.  Wlierefore  be  prays  jniigment  of  the  writ 
aforesaid,  and  that  the  same  may  be  quaslied  ;  and  for  bia  costs."  See  JacliGon  on 
Plead,  in  ileal  Aetiuns,  p.  93  ;  Story  a  Pleadings,  p.  41 ;  Steanit  on  B^  ActioD& 
App.  No.  49. 

*  Nenhall  v.  Wlieeler,  7  Uaas.  189,  199. 


...  .  ,  f-J-), 

3381,  or,  if  an  initial  letter  is  put  instead  120. 
of  his  Christian  name,  a  plea  in  alntemrnt         If  a  plea  in  ahatement  tenders  an  issue 

is  the  proper  mode  of  taking  advantojiie  of  upon  two  or  more  separate  matters  of  fact, 

the  error.    State  n.  Knatrlton,  70  Me.  200.  eaeh  one  of  which  is  a  sufficient  ground  for 

So,  if  the  name  of  the  defendant  in  the  the  pTen.  it  is  had  for  duplicity.     State  n. 

writ  is  difTerent  from  the  name  aa  nlle^^d  Heselton,  fl7  Me.  G98.    State  v.  Ward,  63 

in  the  declaration.     Simons  v.  Waldron,  Me.  225,     As  to  the  right  of  the  grand 

70  111.  281.  jorora  to  testify  to  what  took  place  Sefore 

(b)  Any  objection,  based  on  irregular-  them  in  their  deliberations,  aeeon^  vol.  L 

ity  in  the  impanelling  or  in  the  aniMequent  i  2S2  and  notes. 
proceedings  of  a  gnuid  jury  should  be 
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claim  of  title;*  or,  by  a  deed  of  conveyance  from  a  grantor  in 
possession.'  If  a  dUclaimer  is  pleaded  in  abatement,  the  only 
advantage  in  contesting  it  seems  to  be  the  recovery  of  costs,  where 
they  are  given  by  statute  to  the  party  prevailing.  In  such  cases 
the  only  proper  replication  is  the  same  in  form  as  to  the  plea  of 
non-t«niire,  as  before  stated.' 

§  24.  non-iolad«r  of  partlw.  The  non-joinder  of  proper  parties 
is  also  pleadable  in  abatement.  If  the  defendant  plead  that  he 
made  the  promise  jointly  with  another,  the  plea  will  be  main- 
tained by  evidence  of  a  promise  jointly  with  an  infant;*  for  the 
promise  of  an  infant  is  in  general  voidable  only,  and  not  void-,' 
and  it  is  good  until  avoided  by  himself.  If  he  has  avoided  the 
promise,  this  fact  will  constitute  a  good  replication,  and  must  be 
proved  by  the  plaintiff.  Where  the  plea  was,  that  several  persons 
named  in  the  plea,  being  the  assigns  of  H.,  a  bankrupt,  ought  to 
have  been  joined  as  co-defendants,  it  was  held  that  proof  of  their 
having  acted  as  assignees  was  not  suflicient,  and  that  nothing  less 
than  proof  of  the  assignment  itaelf  would  satisfy  the  allesation.* 
And  if,  on  the  face  of  the  assignment,  it  should  appear  that  there 
were  other  assignees  not  named  in  the  plea,  this  would  falsify  the 
plea.'  If,  upon  the  plea  of  the  non-joinder  of  other  partners  as 
defendants,  it  is  proved  that  though  the  contract  was  made  in  the 
name  of  the  firm,  it  was  made  by  the  agency  of  the  defendant 
alone,  and  for  his  own  use,  and  the  proceeds  were  actually  so 

1  1  Mass.  484,  per  Sewall,  J.  ;  Propriclora  Kennebec  Purchase  v.  Springer,  4  Mau 
416  ;  Higbee  e.  Riw.  5  Ma5S.  344,  352. 

>  Pi<lf^  e.  Tyler,  4  Mats.  541  ;  Knox  d.  Jenks,  7  Viau.  483. 

'  Jackwn's  Plead,  pp.  100,  101.  The  fonii  of  the  general  disclaimer  in  abate- 
nMDt  is  aa  Tollovs :  "  And  the  luid  T.  cornea  and  defends  his  right  nlieii.  be,  and 
UTS  that  he  has  nothing,  nor  does  he  claim  to  have  atiythinj.',  in  the  saiil  ritninndtid 
premisPE,  nor  did  he  have,  nor  claim  to  have,  anytliing  Iheri'in  on  the  day  of  tiie  pur- 
chase of  tbe  original  writ  in  thia  aclion,  nor  at  any  lime  afteruanls  ;  but  he  nlmlly 
disclaims  to  have  anything  in  the  aaid  premises  ;  and  thia  lie  is  reaily  to  verify ; 
wherefore  he  prays  judgment  of  the  writ  aloresaid,  and  that  tba  same  may  be  quashed  ; 
and  for  his  costs."     III.  p.  100. 

*  Gibba  V.  Merrill,  3  Taunt.  307  i  Woodward  f.  Newhall,  1  Pick.  500.  The  form 
of  snch  plea  may  be  thus  :  "  And  the  said  D.  comes,  Itc,  when,  &c.,  end  prays  jiiit<;- 
ment  of  tbe  writ  and  deelaratioii  aforesaid,    because,  be  says,  tb:it  tbe  aaid  several 

rmises  in  said  declaration  mentioned  were,  and  each  of  tbem  was,  niniie.  bv  one  A. 
joinlly  with  thp  said  D.  ;  which  A.  B.  ia  still  alive,  to  wit,  at -,  and  tbi.s  he  ii 

reaJy  to  verify.  Wherefore,  because  the  said  A.  B.  is  not  nsmeil  in  saiil  writ  and 
declaration,  the  said  D.  prays  judgment  of  said  writ  and  dectnmtinn,  and  that  Hie 
aanie  may  be  qnaahed."  Story's  PI.  35  ;  Wentw.  PI.  17  ;  1  Cbitty's  Precedents,  p.  197  ; 
UnqH  r.  Lasbury,  1  C.  M.  ft  R.  S54  i  Gale  p.  Capeni,  1  Ad.  &  El.  102. 

*  FLther  n.  Jewett,  1  Berton  (N.  B. ).  35.  In  tliis  case,  upon  an  able  review  of  the 
■nlhoritiei,  it  waa  held,  hy  the  learned  Court  of  the  Province  of  [tcvi  Tlriinswirk.  tlint 
an  infant's  negotiable  note  was  voidable  only,  and  not  void.  Sea  also  2  Kent,  Coiuni. 
234-236  ;  4  Cruise's  Die.  14,  n.  (2),  Greenleafs  ed. 

*  Pnsmore  *.  Boucfield,  1  Stark.  2eS,  pet  Ld.  ElletilMirDUcL 
Mbid. 
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applied  by  him  in  fraud  of  hia  partners,  the  plea  -will  not  be 
maintained. '(a) 

§  25.  Id  Fartnsrsiiip.  Incasesof  pftrtner8%tp,if  one  besuedalone 
and  plead  this  plea,  proof  of  the  existence  of  secret  partners  will 
not  support  it,  unless  it  also  appears  that  the  plaintiff  had  knowl- 
edge of  the  fact  at  the  time  of  the  contract.'  {h)  If  he  subsequently 
diacovera  the  existence  of  a  secret  partner,  he  may  join  him  or  not 
in  the  action.*  Bat  if  the  partnership  is  ostensible  and  public, 
and  one  partner  buys  goods  for  use  of  the  firm,  and  in  the  ordinary 
course  of  the  partnership  buaineBB,  and  is  sued  alone  for  the  price, 
—  proof  that  the  goods  were  so  bought  and  applied  will  support 
the  plea  of  non-joinder,  though  the  plaintiff  did  not  in  fact  know 
of  the  existence  of  the  partnership,  unless  there  are  circumatances 
showing  tliat  the  partner  dealt  in  his  own  name.*  Any  acts  done  by 
the  defendant  in  these  cases,  such  as  writing  letters  in  his  own 
name,  and  the  like,  tending  to  show  that  he  treated  the  contract 
as  bis  own  and  not  his  partner's,  may  be  given  in  evidence  by  the 
plaintiff  to  disprove  the  plea.^  If  both  partners  reside  abroad, 
and  one  alone  being  found  in  this  country  is  sued  here,  and 
pleads  the  non-joinder  of  the  other  in  abatement,  his  foreign 
domicile  and  residence  are  a  good  answer  to  the  plea.^    So,  the 

>  Huilson  V.  Robinson,  4  H.  &  S.  475.  So  if  one  partner  wu  an  infant,  and  the 
Kll  was  Rctepteil  by  the  other,  in  the  name  of  the  firm,  it  haa  been  held,  that  he  wat 
chargeable  in  a  speciu]  count,  at  upon  nn  acceptance  bj  himself  in  the  name  of  the  flrm. 
Biir;!pa9  a,  Merrill,  4  Taunt.  468.  3ee  further  as  to  abatement,  infra,  tit.  Assamnsi^ 
S§  110,  130-134. 

3  Balilney  e.  Ritchie,  1  Stark,  33S.  But  if  ths  snit  b  usainit  one  secret  pirtni>T.  it 
ifl  cause  of  sbBr«niBnt,  that  another  secret  partner  is  not  joine<l.  Ela  u.  Raiid,  4  N  H. 
807;  Story  on  Fartn.  §  241  ;  in/ra,  tit.  Aasnmpit,  {$  110,  130-134. 

*  ]bi<l.  ;  De  Uautort  d.  Sanndera,  I  B.  ft  Ad.  S98  ;  Ex  parUs  Hortoik,  10  760.456, 
4S8  i  Klullet  t>.  Hook,  1  M.  ft  Itlalk.  83. 

•  Alexander  a.  McGinn,  S  Watts,  220. 

*  Uiirniy  d.  Somerrille,  2  Camnb.  99,  n.  ;  CUrit  v.  Holmea,  8  Johns.  149 ;  Hall  v. 
Smilll,  1  B.  ft  C.  4D7  ;  Marsh  v.  Ward,  Peake's  Caa,  130. 

•  Guion  V.  McCulloch,  N.  Car.  Caa.  78.  By  Stat.  3&4  W.  IV.  o.  42,  §8,  theple* 
Itaeir  13  btd,  aiilesa  it  shows  that  the  other  party  is  resident  within  the  jurisdiction. 

fir)  The  non-Joinder  of  a  co-tenant  a«  one  of  the  plaintiflt  thonld  be  taken  by 

plainCifTin  an  action  of  tort  can  be  taken  plea  in  ahatement.     Snow  v.   Carpenter, 

ailvHUtage  of  only  by  plea  to  abalenient.  49  VL  429, 

PhilK|o  0.  Ctimmings,  11  Cush.  (Msks.)  (A)  If  suit  ii  bronght  on  a  promissory 

4S9.     See  also  Patney  v.  Lapham,  10  Id.  note,  nigiied  with  a  firm  name,  luiainst  one 

284.      In  snits  tx  deCido,   the  objection  of  of  the  partnerK,  he  must  take  advantace  of 

non-joinder  of  plaintiff  should  be  pl.'aded  the  non-jninder  of  the  other  partner  by  a 

in  abatement  to  defeat  the  action.     Upon  plea  in  ahatemrnt.     Hapgood  r.  Wataon, 

trial,  if  not  90  pleaded,  the  objection  can  65   Me.   510.      So  of  a  ]ironii»«iry  note 

only  arail   in    apportioning   or  seTering  signed  by  two,  on  which  suit  h  brought 

the  damages.     Brigea  v.   Taylor,  35  Vt.  agaiuat  one  only.     Hvde  c.  l^wri'ncf.  49 

60,  and  1  Chitty  on  Pleading,  75.     In  the  Vt.   361.     So  of  a  lease  signet  by  two. 

alMrnce  of  R  statute  anthorizing  a  married  Newhall  House  Stock  Co.   t>.  Flint,  ftc 

wuninn   to  sue  alone,  the  objection  thnt  Ry.  Co.,  47  Via.  51S. 
her  husband  sUould  be  Joined  with  her  aa 
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bankniptcj  and  discharge  of  the  other  are  made  by  statute '  a 
good  replication. 

§  26.  Prior  ■nit.  Where  the  pendency  of  a  prior  suit  is  pleaded 
in  abatement,  the  plea  must  be  proved  by  production  of  the  record, 
or  by  an  exemplification,  duly  authentjcated.*(a)  If  the  priority 
is  doubtful,  both  suite  being  commenced  on  the  same  day,  it  will 
be  determined  by  priority  of  the  service  of  proce88.*(6)  And  if 
both  suitfi  were  commenced  at  the  same  time,  the  pendency  of 
each  abates  the  other.*    But  the  principle  of  this  plea  is,  that  the 

1  StaL  3  &  4  W.  IV.  c.  42,  J  9.  Quara,  whether  it  he  good  hy  the  common  Utv  t 
md  sen  infra,  tit.  Aisuinput,  J  136. 

*  Cominonirealth  v.  Churchill,  6  Una.  174  j  Parker  v.  Colcord,  2  N.  H,  88. 
»  Morton  V.  Webb,  7  Vt  124.  . 

*  Beach  v.  NortoD,  8  Conn.  71;  Haight  f.  Holley,  8  Wend.  2G8.  One  form  of  the 
plea  of  prior  action  pendiag  U  aa  follows  :  "  And  the  aaid  [Uerenitiuit]  comes  and  de- 
leuds,  Ac,  A'hea,  &l*.,  nud  aaya  that  he  ouf^lit  not  to  be  compelled  to  answer  to  the 
writ  and  declustioa  of  the  plaintilT  aforesaiil,  because,  he  nays,  that  the  iilairitifr  hereto- 
lort,  to  vit,  at  the  [here  dexniie  the  ctmri  and  term]  impleaded  the  said  jdereDdsnt]  in  a 

plea  of ,  and  for  the  same  cause  in  the  declamtion  aforesaid  mentioned  ;  as  by  the 

iSEord  thetmn,  in  the  aame  court  reuaiuiufj,  appears  ;  that  the  t>artiea  in  the  Baiil  for- 
mer  anit  uid  in  this  suit  aie  the  same  parties )  and  that  the  said  former  suit  is  utill 

(d)  If  the  decision  in  the  prior  suit  has  pendency  of  another  action  for  the  same 

been  appeiled  from  (and  the  case  has  been  cause,  between  the  snme  parties,  in  a  Fed* 

ourieil  to  a  higher  court],  the  records  of  erel  court  having  jurisdiction,  is  a  good 

the  loirer  court  still  constitulo  evidence  of  plea  in  abatement  in  the  State  courts  for 

the  pendency  of  the  suit.     Bond  b.  White,  the  anme  district.     Smith  f.  Atlsntic  Mu- 

34  Kan.  46.  tual  Fire  Insurance  Co.,  22  X.  H.  21. 

Prior  proceedings  in  banltmptcj  or  in-  Where  the  two  suits  are  in  their  nature 

•olvencT  will  not  bar  a  suit,  unless  it  be  diJferent,  sa  where  the  one  is  in  persotiam 

also  alleged  in  the  plea  in  abatement  that  and  the  other  tn  rem,  the  pendency  of  the 

the  debt  snad  on  has  been  proved  sgainst  one  cannot  he  pleaded  in  abatement  of  the 

the  hanknipt  in  snch  proce^iogs.     Lewis  other.      Harmer  o.    Bell,   22  Enj;.    Law 

r.  Higgins,  S!  Md.  614.     Nor  is  an  action  &  Eq.  62.     See  also  Clark  v.  Wilder,   25 

pendiD^  in  another  State  sufficient  to  bar  Penn.  St.  314.     The  pendencv  of  one  in- 

a  second  suit.     Hadden  v.  St.  Louis,  &c.  dictment  is  no  good  plea  in  abatement  to 

E.  B.  Co.,  57  How.  |N.  Y, )  Pr.  390;  Hatch  another  indictment  for  the   same   cailBe ; 

B.SfnfTord,  22Conn.  485;  HoggB.  Charle-  hut  whan  either  indictment  is  tried,  sud 

ton,  25  Pa.  St.  200;  Coles.  Flitcnift,47  Md.  a  judgment  rendered  thereon,  such  judg- 

312;  Lyman  c.  Brown,  2  Curt.  C.  C.  S59.  ment  wilt  afford  a  good  plea  in  bar  to  the 

Soa  plea,  of  a  snit  pending  in  equity  in  S  other  indictmenL  Coiiini  on  wealth  v.  Drew, 

foreign  jurisdiction  will  not  alisle  a  suit  S  I'ueIi.  (Mass.)   282;  Dutton  v.  State,  G 

at  law  in  a  domestic  tribunal.     Hatch  t>.  Inil.  533. 

SpoSord,  22  Conn.  485.     Kor  will  a  suit  In  any  case  the  second  suit  is  the  one 

in  equity  in  a  foreign  jurisdiction  abate  a  which  will  abatn.     The  prior  suit  is  not 

(nit  in   equity  before  a  domestic  tribunal  affected  by  the  fact  that  a  second  suit  ia 

I>illon  B.  Alvares,  4  Yes.  357.     Insurance  begiin.     Wood  v.  Lake,  13  Wis.  64. 

Co.  p.  Brnne's  Assignee,  BB  U.  S.  688.  (i)  Arehew  v.  Ward,   9   Gmtt.    622  ; 

Thp  pendency  ofaBUitinaStatecourt,  ClilfDrd  v.   Cony,    1    Msss.   493.     Where 

between  the  same  parties  and  for  the  same  two  auits,  one  by  declaration  and  ono  by 

eaose  of  action,  may  be  pleaded  in  abat«-  attachment,  were  commenced  on  the  same 

ment  in  the  Federal   courts   if  the  State  day  between  the  same  parties  snd  for  the 

Mwrt  is  within  the  district  of  the  Federal  same  cause  of  sction,  the  court  will  |ire- 

court.    y.Brl  H.  Raymond,  4  McLean,  C.  C.  iiime,  the  record  ahowing  nothinf-  to  the 

233.     Where  the  court  is  not  niider  the  contrary,  that  the  suit  by  declniation  was 

same    soTereignty,   the   plea  must    show  first  commenced.    Wales  d.  Jones,  1  Alich. 

juri».;iction  ot  the  former  suit.     White  r.  25*. 

Whitmao,  1  Ciutis,   C.  C.  494.     So  the  , 
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same  person  shall  not  be  twice  vexed  for  the  same  cause  of  action. 
If,  therefore,  the  first  action  was  against  one  of  two  joint  conti-ftc- 
tors,  and  the  second  action  is  t^ainst  the  other,  the  pendency  of 
the  former  is  not  pleadable  in  abatement  of  the  latter.' 

§  27.  Judgment  In  plea  In  abatement.  In  all  cases  where  a  fact 
is  pleaded  in  abatement,  and  issue  is  taken  thereon,  if  it  be  found 
for  the  plaintiff,  the  judgment  is  peremptory  and  in  chief,  quod 
recuperet.^  The  plaintiff  should  therefore  come  prepared  to  prove 
his  damages;  otherwise  he  will  recover  nominal  damages  only.^ 
If  the  issue  is  found  for  the  defendant,  the  judgment  is  that  the 
writ  and  declaration  be  quashed.* 

Gnding  in  the  said  court  last  meutioned  ;  aad  this  he  is  rcttdy  to  rerify.  Whenrure 
prays  judgment  ir  he  ought  to  be  Kompelled  to  answer  to  the  writ  and  declaration 
aforesaid,  arm  that  the  snine  may  be  qusaheLl,"  £c.  Story's  Pleadings,  p.  S5  ;  1 
Chitty's  Proceeding.4,  p.  201.  The  last  avenuent,  that  the  former  suit  is  atill  pending, 
is  Efnemlly  inserted  ;  but  it  has  been  held  to  be  unnecessary,  it  being  sufficient  if  the 
plflintilT  has  couiiled  in  Ihe  first  action,  so  that  it  niav  appar  of  recoi'd  that  both  Were 
for  the  same  cause.  See  Common  wealth  c.  Churchill^  5  Mans.  177,  178  ;  S9  H.  VI.  12, 
pi.  16  (  Parker  r.  Cokonl,  2  N.  H.  3S  ;  Gould  on  Pleading,  c  5,  j  125.  But  «e« 
Tolanit  u.  Tichenor,  3  Rawie,  320. 
'  Henry  ir.  Qoldney,  10  Jur.  439. 

*  Eichorn  p.  Le  Maitrr,  2  Wils.  367  ;  Bowen  v.  Shapcott,  1  East,  G42  ;  Dodge  e. 
Horse,  3  N.  K.  232  ;  Jewitt  o.  Dafis,  6  N.  H,  Gig. 

»  Weleker  v.  Le  Pcllrtier,  1  Campb.  479;  Good  ir.  Loh«ii,  8  Coah.  80L 

*  1  Saunders's  Pi.  A  Et.,  tit.  Abatement. 
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ACCORD  AND   SATISFACTION. 

§  28.  The  Imqs.  [^  In  the  plea  of  accord  and  satisfaction,  thei 
iSBue  is  upon  the  delivery  or  acceptance  of  something,  In  satisfac- 
tion of  the  debt  or  damajireB  demanded.'  In  cases  of  contract  for 
the  payment  of  a  sum  of  money,  the  payment  of  a  less  sum  will 
not  be  a  good  satisfaction;  unless  it  was  either  paid  and  accepted 


before  the  time  when  it  was  to  have  been  paid,  or  at  a  different 

it^fl)(.but  in  the  case  ofl 

a  simple  contract  foi  a  larger  sum,  a  negotiable  security  given! 


place  from  that  appointed  for  the  paynient^fl)(.but  in  the  case  ofl 


for  a  less  sum  may  be  a  good  satisfaction.^ J  The  acceptance  of  a 
collateral  thing  of  value,  whenever  and  wherever  delivered,  is  a 
good  satisfaction,  (b)  And  if  the  action  is  for  general  and  un- 
liquidated damages,  the  payment  and  acceptance  of  a  sum  of 
money  as  a  satisfaction  is  a  good  bar.^    But  if  the  action  is  upon 

'  The  pies  is,  that,  "after  the  mnking  of  the  promises  in  the  declaration  roen- 
tioned  "  (in  attumptU):  nr,  "after  coinmitling  the  said  eamiosed  grievances  in  the 
declaration  mentioocd  "  (in  ease),  or  "  Irefpasses"  (in  lrespais\,  or,  "after  the  making 
of  (he  said  writing  obligatory"  (in  debt  or  aivcnant),  "  to  wit,  on  {kc.),  and  before  (eit 
aflrr)  the  commencement  of  this  suit,  he,  the  snid  (rfr/mrfnnf),  delivered  to  the  plain- 
tiir,  and  the  plaintttf  then  accepted  and  [waived  of  and  from  the  said  [de/oidant)  [hen 
deaeribing  tit  goods  or  thing  delivered],  of  jrreat  valne,  in  full  satiafaction  and  discharge 
of  the  several  promisee  "  [or  Unmagea,  or  debts  and  moneys,  as  the  action  niny  be],  "  m 
the  declerntion  mentioned,  and  of  all  the  damages  by  the  plaiiititT  sustained  by  reason 
of  the  non-performanee "  [or  non-paymi-nt,  as  the  action  viay  be\  "thereof.  And 
this,"  jtc.  The  usual  form  of  the  rp|ilicBtion  is  hy  protestinj;  the  delivery  of  the 
thing,  and  traversing  the  acceptance  of  it  in  satisfantioii.  Chittv'a  Precedents,  pp.  205, 
444  a.  619  ;  Story's  Pleailings,  pp.  120,  156  ;  Stephen  on  PI.  235,  233. 

»  Sibree  n.  Tripp,  15  M.  &.  W.  23.   ■ 

'  Fitch  o.  Sutton,  5  East.  230;  S  loin  man  ».  Mbttius,  11  East,  390;  Co.  Lit,  2126; 
Cumber  t>.  Wane,  1  Stnt.  423.     But  this  case  of  Cumber  v.  Wane  has  recently  been 

(ii)  The  tendency  of  the  courts  to  re-  its  application  does  not  exist  the  rule  itself 

'    atrain  the  operation  of  this  nile  is  sliown  is  not  to  lie  applirii."    The  coui  t  in  Evel. 

bv  the  remarks  of  the  court  in  Brooks  d.  logg  v.  Bichanis,  14  Wend.  (N.  Y.)   116,      ; 

Wldtp,2  Metc(MHS9.)283,  "Thefounda-  snys  the  nile  "is  technical  and  not  vrry    ) 

tion  of  the  rule  spema  tlierefore  to  be  that  nell  siipporteil  in  reason."      Accordingly    j 

in  the  case  of  the  acceptance  of  a  less  sum  payment  of  a  les.^  sum  than  is  due,  coupleil    i 

of  money,  in  disclmrge  of  a  debt,  iuas-  with  pnyment  of  the  costs  and  eipeiises   ■■ 

ninch  as  there  is  no  new  conai deration,  no  of  a  suit  which  had  been  instituted  to  re-  I 

benefit  accruing  to  the  creditor,  and  no  cover  it,  was  held  a  eood  satisfaction  of  | 

dama)^  to  the  debtor,  the  creditor  may  tlie  whole  debt.     Klitchell  v.  Wheaton,  46  I 

vinlntB  with  legal  impunity  his  protnise  to  Conn.  315.     So,  giving  the  check  or  note  \ 

his  liehtor.  however  freely  and  understand-  of  a  third  party  for  a  less  amount  than    . 

iii|[ly  made.     This  rule,  which  obviously  the  debt  on  which  the  action  is  founded. 

may  be  nrged  in  violation  of  good  faith,  is  Kellogg  v.  Kichanls,  mpra. 
not  to  be  extended  beyond  its  precise  im-         (i)  liidlon,  Adm'r  v.    Davi^   61   Vt. 

port,  and  wherever  the  technical  reason  for  4CT. 
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covenant,  the  aatisfactioa  must  have  been  made  after  breach ;  for 
if  it  were  before  breach,  it  is  not  good.*  And  where  a  duty  in 
certain  accrues  by  deed,  tempore  confectionia  tcripti,  as,  by  an  ob- 
ligation to  pay  a  certain  sum  of  money,  this  certain  duty  havinjr 
its  origin  and  essence  in  the  deed  alone,  the  obligation,  it  seems, 
is  not  discharged  but  by  deed ;  and  therefore  a  plea  of  accord  and 
satisfaction  of  the  bond  by  matter  en  paii  would  be  bad ;  but  if 
it  wore  a  bond  with  condition,  and  the  plea  in  such  a  case  had 
been  in  discharge  of  the  sum  mentioned  in  the  condition  of  the 
bond,  it  would  be  good.' 

§  28  a.  Wboa  effsot  of  pl«a  qneatloa  of  Ikw.  The  facts,  in  re- 
spect to  the  arrangement  or  accord  between  the  parties  being 
ascertained,  their  effect  is  purely  a  question  of  law,  and  is  not  to 
be  submitted  to  the  jury.  Thus,  where  A  and  B  having  mutual 
causes  of  action  in  tort,  and  meeting  for  the  purpose  of  adjusting 
the  demands  of  B  only,  it  was  insisted  by  the  latter,  that  A  should 
pay  him  therefor  a  sum  of  money  and  give  him  a  receipt  in  full 
of  all  demands,  which  was  accordingly  done,  but  nothing  was  said 
about  A's  cause  of  action ;  it  was  held  that  this  was  a  good  accord 
and  satiafaction  of  the  demand  of  A  against  B.* 

§  29.  Aooord  Rod  BBtlafaotion  raa;  b«  put  Id  evldenoe.  In  the 
United  States,  an  accord  with  satisfaction  may  be  given  in  evi' 
dence  under  the  general  issue  in  aBgumpsit,  and  in  actions  on  the 
case;  but  in  debt,  covenant,  and  trcepaae,  it  must  be  specially 
pleaded.  In  England,  since  the  late  Rules,  it  must  be  specially 
pleaded  in  all  cases.* 

§  30,  PartisB  to  the  aooord.  As  to  the  parties  to  an  accord, 
proof  of  an  accord  and  satisfaction  made  by  one  of  several  joint 


limiteJ,  in  Sihrsa  v.  Tripp,  15  M.  k  W.  23,  to  the  naked  oise  of  tha  socepUnce  of  • 
hsa  sum  ill  aatisriir'tLon  of  a  greater.  Thomas  d.  Heathotn,  3  B.  £  C.  477  ;  Pinner* 
Caw,  5  Oi.  117  ;  Smitli  v.  Hronn,  3  Hawkis  SeO ;  Wilkinson  v.  Byers,  1  Ad.  &  EL 
na,  |ier  Parks,  J.  ;  Wiitkiiiwin  v.  IngWby,  5  Julins.  391,  392  i  Seymour  c  Minturn, 
17  Jolins.  169  ;  Bateman  v,  Usnieln,  4  Blnckf.  71.  But  paynirtil  and  acceptance  of 
the  principal  sum  iu  full,  without  interest,  is  lulfiuient.  Juhnston  v.  Brennan,  5 
Johna.  271.     See  Douohue  i>.  Woodlmrv,  6  Vaah.  14S. 

'  K»ye  V.  Waghome,  1  Taunt.  ■12/;  Snow  p.  Franklin,  I.ntw.  108;  Smith  v, 
Bmwn,  3  H^iwks,  580  ;  Harjier  v.  Hampton,  1  H.  &  J.  ATS  ;  Untuhcliler  v.  Stiilxid; 
S  Cunh.  203, 

"  Blake's  C-tse,  6  Co.  43  ;  Krai  v.  Sheffield,  Yelv.  192 ;  s.  c.  Cro.  Jar.  254  ;  Story's 
Plead.  157,  n. ;  Preston  v.  Cliristina^  2  Wills.  88 ;  Strang  r.  Hatines,  7  Cow.  224. 

'   VcJiler  B.  Vcdder,  1  Den.  267. 

•  Chitty  on  PI.  413,  42S.  429,  432.  411 ;  Bird  r.  lUndnll,  3  Burr.  1353 ;  Chittv's 
Prec,  477,  478 ;  Weston  o.  FonUr.  2  HiuE-  N.  C.  693  ;  1  Stephen"*  Nisi  I'rius,  391. 
Where  the  ]ilnintiir,  in  an  action  df  slander,  agrenl  to  waive  tbe  action,  in  cotisidpra^ 
tiuii  tlial  tlie  dereiid;i]Lt  trould  dratniy  ci-rtniii  trritin^is  relAtiTe  to  the  clisrjte.  and  lia 
auciiiilinglj'  dratmyeil  them  ;  this  n'sa  lield  ailniissible.  under  the  t^tieral  issue,  as  U) 
evidence  of  acuord  and  satisTaction.     Lane  e.  Applegate,  1  St«rk.  97. 
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obligors,  or  joint  trespassers,  is  good  and  available  to  all.'  So, 
if  it  is  made  to  one  of  several  plaintiffs,  though  no  authority  ap< 
pear  from  the  others  to  make  the  agreement  >  If  the  action  is 
for  an  act  done  by  the  defendant  as  the  servant  of  another,  an 
accord  and  satisfaction  by  the  latter  is  a  good  defence.^  And  as 
to  the  ti^'ect-matter,  it  is  not  necessary  that  it  proceed  directly 
from  the  defendant;  the  obligation  or  security  of  a  third  person 
who  is  euijuria  is  aufficient,^  if  it  be  accepted  in  satisfaction  of 
the  whole  amount,  and  not  of  a  part  only,'  though  it  may  be  of  a 
less  amount  than  wag  actually  due.'(a)  It  is  well  settled  that  an 
accord  alone,  not  executed,  is  no  bar  to  an  action  for  a  pre-exist- 
ing demand,  {b)  And  the  rule  is  equally  clear  that  the  person 
who  is  to  be  discharged  is  hound  to  do  the  act  which  is  to  dis- 
charge him,  and  not  the  other  party.^ 

§  31,  Aooord  with  teoder  of  Batlafaotion.  Whether  an  accord 
with  a  tender  of  aatiifaction  is  su'flBcient  without  acceptance  ia  ^ 
point  upon  which  the  authorities  are  not  agreed.  It  is,  however, 
perfectly  clear,  that  a  mere  agreement  to  accept  a  less  sum  in  com- 
position of  a  debt  is  not  binding,  and  cannot  be  set  up  in  bar  of 
an  action  upon  the  original  contract*  Thus,  where  an  agreement 
was  made  between  a  debtor  and  his  creditors,  that  the  latter 
should  accept  five  shillings  and  sixpence  in  the  pound  in  full  sat- 
isfaction of  their  respective  debts,  which  sum  was  tendered  and 
refused,  it  was  held,  that  this  constituted  no  bar  to  an  action  for 
the  whole  debt,  for  it  was  without  consideration ;  though  it  was 
admitted  that  had  the  debtor  assigned  bis  effects  to  a  trustee, 
under  an  agreement  for  this  purpose,  it  would  have  constituted  a 

»  Strang  p.  Holmei,  7  Cow.  22*  ;  Bable  o.  Turner,  2  Hen.  k  M.  38.  If  several 
tortfeuors  *re  jointlj  sued,  and  a  suin  of  money  is  acceiited  Tram  one  of  tbeni,  and  th« 
action  is  thersupon  dropped,  this  may  be  Khown  is  n  full  catisfaction  in  bar  of  a  sub- 
■eqiient  action  asainGt  tbd  others.     Dufresue  v.  Hutchinson,  3  Taunt  117. 

■  Wallace  E.  Ki'lsall,  7  M.  &  W.  264.  But  if  this  payment  be  to  one  of  the  plain- 
tiffs  for  his  part  Only  of  tho  damages,  it  b  uo  bar  to  tlie  actjou.  CUrk  v.  Dins'more, 
6  N.  H.  138. 

■  Thunnan  c.  Wild,  11  Ad.  &  El.  1S8. 

•  Kearalake  v.  Morgan,  6  T.  R.  513  ;  Booth  v.  Smith,  S  Wend,  88  j  Wentworth  v. 
Wentwonh,  5  N.  H.  410  ;  BuUen  p.  M'Gillicnddy,  2  Dans,  00. 

•  Walker  v.  Senborne,  1  TaODt.  S2S  ;  Gabriel  v.  Dresser,  29  Eng.  Law  &  El;.  260. 

'  Steinman  v.  Miianua,  II  East,  390  ;  Lewis  p.  Jones,  4  B.  &  C.  E08,  S13 ;  lUay  v. 
White,  I  C.  &  M.  74S  ;  Cranley  a.  Hillary,  2  U.  &  S.  120. 
'  Cranley  v.  Hillary,  2  M.  ft  S.  120,  122. 

•  Cumber  V.  Waue,  1  Stra.  425;  1  SmiUi's  Leading  Caaea,  p.  US  (Am.  ed.)  ;  43 
Law  Ub.  249-283. 

(n)  Thisuitmea1soortfaechecl(of  athird  partial  satisfaction,  he  should  put  in  snine 

persan.     Guild  e.  Butlsr,  127  Mass.  888  ;  evidence  that  the  acconi  hao  not  been  fully 

ke11otQ[D.Riclinr.K  14Wend.  (N.  Y.jUe.  sntiaHed,  in  order  to  avoid  its  o] •erst ion  al 

{b)  If  the  plaintilf,  in  putting   in  his  s  bar  Co  his  auit.     Browning  v.  Crouse,  4S 

own  cose,  isobliged  to  prove  an  accord  and  Uich.  4S8. 
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good  consideration,  and  would  have  been  valid.^  So,  where  the 
agreement  was  to  receive  part  of  the  debt  in  money  and  the  resi- 
due in  specific  articles,  no  tender  of  the  latter  being  averred, 
though  it  was  alleged  that  the  defendant  was  always  ready  to 
perform,  the  plea  was  held  bad,  the  accord  being  only  executory.^ 
But  whether,  where  the  agreement  is  for  the  performance  of  some 
collateral  act,  aud  is  upon  sufficient  consideration,  a  tender  of 
performance  is  equivalent  to  a  satisfaction,  seems  still  to  be  an 
open  question;  though  the  weight  of  authority  is  in  the  affirma- 
tive. In  one  case,  which  was  very  fully  considered,  it  was  laid 
down  as  a  rule  warranted  by  the  authorities,  that  a  contract  or 
agreement  which  will  afford  a  complete  recompense  to  a  party  for 
an  original  demand  ought  to  be  received,  as  a  substitute  and  sat- 
isfaction for  such  demand,  and  is  sufficient  evidence  to  support  a 
plea  of  accord  and  satisfaction.^  Therefore,  where  the  holder  of 
a  promissory  note  agreed  in  writing  with  the  indorser,  to  receive 
payment  in  coals  at  a  stipulated  price,  and  they  were  tendered 
accordingly  but  refused,  the  agreement  and  tender  were  held  to 
be  a  sufficient  accord  and  satisfaction  to  bar  an  action  on  the  note.* 
So,  where  a  man's  creditors  agreed  to  take  a  composition  on  their 
respective  debts,  to  be  secured  partly  by  the  acceptances  of  a  third 
person  and  partly  by  his  own  notes,  and  to  execute  a  composi- 
tion-deed containing  a  clause  of  release;  it  was  held  by  Lord 
EUenborough,  that  an  action  for  the  original  debt  could  not  be 
maintained  by  a  creditor,  who  had  promised  to  come  in  under  the 
agreement,  to  whom  the  acceptances  and  notes  were  regularly 
tendered,  and  who  refused  to  execute  the  composition-deed  after 
it  had  been  executed  by  all  the  other  creditors ;  the  learned  judge 
remarking,  that  a  party  should  not  be  permitted  to  say  there  is 
no  satisfaction  to  whom  satisfaction  has  been  tendered,  according 
to  the  terms  of  the  accord.^    But  it  has  since  been  held  in  this 

'  Henthcote  d.  Crook shnn Its,  2  T.  R.  24.  To  the  same  effect  nre  Tassall  v.  Stuae, 
Cro.  El.  193 ;  BaUton  t>.  Baxter,  Id.  ZIH  ;  Clark  r.  Diuaniore,  5  N.  H.  186  ;  Lynn  c. 
Bruce,  2  K.  B1.  817. 

=  Kayne  a.  Orloii,  Cro.  El,  305  ;  Jumes  o.  David,  S-T,  B.  1*1. 

»  Coit  D.  Houston,  3  Johns.  Caa.  249,  per  Tiiorrtnson,  J.  ;  Case  t>.  Barber,  T.  Rajm. 
450  ;  1  Com.  Dig.  Acccml,  B.  4.  The  latter  caae  of  Allen  u.  Harris,  1  Lil.  Rajm.  122. 
tliat  an  aceord  ui»a  mutual  promises  is  not  Innditig,  because  no  action  lies  upon  mu- 
tual iiromises,  admits  the  getieiHl  doctrine  of  the  text,  though  it  dilfera  in  its  applica- 
tion. The  lama  ia  true  of  Preaton  i'.  Christinna,  2  Wils.  SS.  But  the  doctrine  in  the 
text  is  fully  gtipportod  by  th<'  deciition  in  Cartwrifilit  d.  Cooke.  3  B.  &  Ad.  701.  See 
also  Good  P.  Cheeaeman,  2  B.  &  Ad.  32S,  ^33.  Sad  vid.  Bayley  v.  Honian,  3  Biiig. 
N.  C.  BIS,  perTinJal,  C.  J. 

*  Coit  t>,  Houston,  3  Johns.  Cna.  243.  The  same  principle  scenia  to  have  been  con- 
oedpd  liy  Ashhurst  and  Grose,  JJ.,  in  James  ti.  David,  6  T.  K.  141. 

^  Bnidley  v.  Gregory,  2  Canipb.  383.  And  see,  accoixUngly,  Evans  v,  Povia,  11 
Jnr.  :043. 
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country,  that  a  readineBS  to  perform  a  collateral  agreement  is  not 
to  be  taken  for  a  performance,  or  as  the  aatisfaetion  required  bj 
law.  1  (o) 

§  32.  Payment  and  aooeptanca.  If  the  defendant  pleads  pay- 
ment and  acceptance  of  a  Bum  of  money  in  satiBfactlon,  and  the 
plaintiff  replies,  traversing  the  acceptance  in  Batisfaction,  this 
putt  bothfacti  in  issue;  and  the  defendant  must  therefore  prove 
the  payment  aa  well  as  the  acceptance  in  satisfaction.' 

§  S3.  Proof  by  lapse  of  time.  The  plea  of  accord  and  satisfac- 
tion may  often  be  proved  by  the  lapse  of  time  and  acquiescence  of 
the  parties.  Thus,  it  has  been  held,  in  an  action  upon  a  cove- 
nant against  incumbrances,  that  the  lapse  of  twenty  years  after 
damages  suatained  by  the  breach,  unless  rebutted  by  other  evi- 
dence, was  sufficient  proof  of  the  plea.^ 

»  Rusaell  r.  Lytle,  8  WeniJ.  390.  But  in  this  cow  the  decieion  of  the  same  court 
in  Coit  B,  HoQStoD,  ntKoy  years  liefore,  was  not  cited  or  adverted  to,  end  the  queslioa 
«M  decided  npon  the  earlieat  authorities.  Yet,  in  iieveral  of  these,  the  reason  why  an 
■cent]  without  nitufactiuD  is  not  binding  is  stated  to  be,  that  the  pkintiH'  has  no 
TCDiedy  upon  the  accord ;  thus  tacitiy  sreniing  to  admit  that,  where  there  is  such 
imedr,  the  Eicconl,  with  a  tender  of  satisfnctioD,  is  sufBcieut.  1  Roll.  Abr.  tit. 
Accord,  pL  11-13;  Allen  c.  Harris,  1  Ld.  Raym.  122;  Brook.  Abr.  tit.  Accord,  Ac, 
pL  a  ;  Ifl  Ed.  IV.  S,  pi.  a.     So.  in  Lynn  v.  Brnca,  2  H.  Bl.  317.    See,  howev      " 


pL  0  ;  II 
leje.  F. 


Foote,  19  Wend.  516,  where  au  s«reement  to  accept  a  colltttcrsl  thing  in  iBtig. 
faction,  with  a  tender  and  refusal,  was  held  not  a.  good  bar. 

*  Ridley  V.  Tindall,  7  Ad,  k  El.  13i. 

*  Jenkioa  p.  Hopkins,  9  Pick.  543. 

{a)  The   iMnr»i  of  derision   seems   to  Lit<^bfie1d,  100  Hasa.  34  ;  Pettis  v.  Ray, 

lend  towards  holdini;  part  performance  of  12  R.   1.    344.     The  case  ai  Goodrich  o. 

an  arconl,  with  readiufss  to  conijilete  the  Stanley,  24  Conn.  613,  supports  the  view 

pMfanaaDoeoratenderorrutli>errormance,  anggested  by  Mr.  Greeuleafin  n,  2,  that  if 

uotaraliit  aii-onl  and  satisfactioti.     The  the  accord  is  of  such  a  natore  aa  to  admit 

court  of  nppraU  in  New  York,  in  Kroraer  a  suit  upon  it,  i.  e.  if  there  is  a  promise 

r.  Heim,  75  X.  Y.  674,  cite  the  New  York  founded  on  a  good  consideration,  then  Uie 

ernsr*  nferrvl  lo  by  the  author  in  note  (2)  accord  itself,  averred  with  an  allegation  of 

aud   the  later  ra*e  of  Titton  v.  Alcott,  16  readiness  to  perform,  will  be  a  good  nlea  of 

Barh.  59A,  with  approval,  and  sustain  tha  accord   and   satisfaction.      For  a  full  dis- 

princinla.      So  ■»  Heam  v.  Kiehl,  33  Pa.  ciission  of  this  poiut  see  Babcock  v.  Haw. 

St     147;  White   n.   Gray,   68  Me.   579;  kins,  23  Vt.  601. 

i'tmng  V.  JoDes,  ii  Me.   &B3;  CUfton  r. 
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ACCOUNT. 


§  34.  AeUon  not  now  tuttaL  The  remed;  at  common  lawjib/ 
the  action  of  account,  has  fallen  into  disuse  in  most  of  the  United 
States;  suits  by  bill  in  chancery  or  by  action  of  aatumpgit  heiag 
resorted  to  in  its  stead.  It  is,  however,  a  legal  remedy  where 
not  abolished  by  statute,  (a) 

§  85.  Wbsn  It  Um.  This  action  lies  at  common  law  between 
merchants,  naming  them  aucb,  between  whom  there  was  privity ; 
also  against  a  guardian  in  socage  by  the  heir;  and  against  bailiffs 
and  receivers.^  (6)  And  by  statutes  it  lies  between  joint-tenants 
and  tenants  in  common  and  their  personal  representatives,  and 
by  and  against  the  executors  and  administrators  of  those  who 
were  liable  to  this  action.'  But  it  does  not  lie  against  an  infant, 
nor  against  a  wroi^-doer  or  any  other  person  where  no  prtvity 
exists.* 


.  5 ;  31  Edw.  IIL  0.  II ;  «  &  6  Aone,  o.  IS; 
Sturton  B.  Richardaon,  13  H.  ft  W.  IT. 

■  Co.  Lit.  172  a  :  Harkcr  c  Whiuker,  S  Wntta,  47i. 

(o)  The  buia  of  the  efiaitsIiU  jurisdic-  Tenny,  31  Vt.  401,  that  the  nagleot  of  tba 

tioQ  in  a  bill  for  accountinf;  ma^  be  either  l«iiatiC    to    properly  cultiv&tr  tlie  crops, 

that  the  parties  are  so  related  that  a  suit  whereby  they  were  injan^,  and  thus  the 

at  Inw  will  not  give  an  aileqiiate  ramwiy,  joint  protita  in  the  products  of  the  farm 

aa  when  they  are  priooipal  and  ^eut,  or  were  diminished,  was  proper  to  be  adinsted 

partners.     Harvey  d.   Varney,    08    Mass.  in  an  action  of  account.     But  breaches  of 

11B;  Dtmham  r.  Presby,  120  Mass,  2S6.  contract  on  either  part,  whereby  the  mak- 


ccimjilicated  ing  of  profits  has  bren  prerentecl  merely, 

that  a  jury  could  not  examine  them  with  we  think  Drtd  not  necessarily  bo  brought 

aocnracy.     Farmera',   4n.   Hank   v.    Polk,  into   the, account,  and   may  be  sueil  for 

1  Del.  Ch,  167  ;  Carter  ff.  Bailey,  64  Me.  independently."  Poland,  C.  J.    l*  Point 

468.  B.  Scott,  36  Vt.  609. 

ib)  "It   has  been  aeCtled  by  repeated         The  action  of  account  does  not  lie  in 

di^isinna  in  this  State,  that  the  action  of  &Tor  of  onH,|inrtner  against  another  who 

acooxmt    ia   the   proper    remedy  for   the  has  received  notliini;  ami  has  no  aceoiint 

ailjustmenc  of  controrersiea  growing  oat  to   render.     Spear   o.    Newell,   2   I'line, 

ol'  the  common   mode  of   leaaing  farma,  C.  C.  267.     AC  common    law  the  ttctioo 

where  the  producta  and  prohts  are  to  be  of  account    would   only  lie   between   lir-o 

diviiled  between  landlord  and  teiuint.   And  merehanU.     Apjileby  ».  Brown,  S4  N.  Y. 

<i  disposition   has  been  shown  to  require  143.     It  will  not  lir  at  cnnininn  law  u]ian 

iiverylhiii;{    growing  out  of  such  a   con-  a  mere  equitable  title  of  tenancy  in  cnm- 

Imct.  alTecting  the  proper  settlement  and  mon  or   joint  tenancy,   the  ohjitct   being 

division,  to  be  brought  into  such  account-  to  recnver  rents  and  profits.     Carney  n. 

ing.     It  was  decided  in  Cilley,  Adm'r  b.  Irring,  31  Vt  600. 
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§  36.  Againat  recaivar.  Where  the  Bction  is  against  one  as  re- 
ceiver, it  is  neceeaary  to  set  forth  hy  whose  hands  the  defendant 
received  the  money;  but  where  he  is  charged  as  bailiff  it  is  not 
necessary.'  It  seems  he  maybe  charged  in  both  capacities,  in 
the  same  action.^  But  where  one  tenant  in  common  sues  his  co- 
tenant  in  account,  charging  him  as  bailiff  under  the  statute  of 
Anne,  it  must  be  alleged  in  the  declaration,  and  of  course  be 
proved,  that  he  bos  received  more  than  hia  share  o£  the  profits.  ^ 
And  the  receipt,  by  one  co-tenant,  of  the  whole  profits  in  prima 
facie  a  receipt  of  more  than  his  share,  and  will  render  him 
liable  to  account  to  his  companion  as  bailiff,  though,  on  taking 
the  account,  it  may  turn  out  that  he  is  a  creditor.*  The  pleas 
in  bar  appropriate  to  this  action  are,  that  he  never  was  bailiff, 
or  guardian,  or  receiver;  or  that  he  has  fully  accounted  either 

>  Co.  Lit  172  a;  Walker  v.  Holyday,  1  Com.  272  ;  Bull.  N.  P.  127  ;  Bishop  v. 
Eagle,  11  Mod.  18H  ;  Jordan  u.  Wilkius  2  Wash.  C.  V.  482.  For,  whrre  the  ii.oriG]' 
WM  received  of  the  plsiDtifT,  the  defeodaat  nii»;ht  bave  waged  hia  law.  Hodeden  v. 
Halridf^e,  3  Sauiid.  65.  Nor  is  it  necesBaiy  where  the  action  is  betwueo  merchanta. 
Moore  d.  Wilson,  2  Chipm.  91, 

»  Wells  V.  Some,  Cro.  Car.  240  ;  1  Roll.  Ahr.  119,  pi.  10  ;  1  Torn.  Dig.  Accompt, 
E,  2.  The  declaration  against  a  biililT  is  as  fallows  :  "  In  e  plea  of  account ;  for  tliat 
the  said  D.  naa  bailiff  to  the  plaiutiQ'  of  one  messuage,  with  the  appurtenances  iu 

,  from to ,  and  during  that  time  had  the  care  and  msnajtcmunt  thereof, 

and  safficient  power  to  imprOTe  aud  demiae  the  same,  and  to  collect  and  rfceire  the  is- 
»ues,  rents,  and  proEts  of  the  said  preraisea  ta  the  use  of  Ihe  plnintilT  ;  j-et,  thoHKh  re- 
quested, the  said  D.  hath  never  rendered  to  the  ]iUiDtlff  his  reasonable  account  of  said 
moD^,  rents,  and  pmUts,  nor  of  his  doings  in  the  preniisea,  but  refuaes  so  to  do." 

The  torin  of  charcing  one  as  receiver  is  thua  :  "  For  that  the  said  D.  waa  from to 

the  plniatitra  receiver,  and  as  such  had  received  of  the  nioneya  of  the  plaintiff  hy 

the  bands  of  one  E. dolUn,  and  by  the  hands  of  one  F. dallara,  to  reader  his 

reasonable  account  thenof  on  demand.     Yet,"  &c. 

'  SturMn  V.  Richardson,  13  M.  &  W.  17.  Whether  a  special  request  and  the  lapse 
of  reasonable  time  should  be  alleged,  giiart.  Ihid.  Thia  provision  of  the  statute  of 
Anne  (*  Anna,  c.  16,  g  27,  allowing  an  action  of  account  where  one  tenant  in  common 
has  received  more  than  hia  juat  share)  applies  only  to  casea  where  one  tenant  in  com- 
mon receives  the  money  or  something  else  from  another  person  to  wliich  both  co-ten- 
•nta  are  entitled,  simply  bv  reason  of  their  being  tenants  in  common,  and  in  proportion 
to  their  interest  as  auch,  and  of  which  the  one  receives  and  keeps  more  than  his  jual 
share  according  to  that  proportion.  The  statute,  therefore,  includes  all  casea  where  tno 
■re  tenants  of  land  leaa^  to  a  third  party  at  a  rent  payable  to  each,  and  where  the  one 
receives  the  whole,  or  more  than  his  proportionate  share  ai^cording  to  his  interest  in  the 
subject  of  the  tenancy.  There  is  no  dilticulty  in  ascertaining  the  share  of  each,  and 
determining  when  one  has  received  more  than  his  just  share  ;  and  if  lie  has,  he  be- 
comes as  sneh  receiver,  in  that  case,  the  boililT  of  the  other,  and  must  account.  But 
when  we  seek  to  Bitend  the  meaning  of  the  statute  beyond  the  ordinary  meaning  of  its 
words,  and  to  apply  it  to  cases  in  which  one  has  enjoyed  more  of  the  benefitof  the  sub- 
jed,  or  made  more  by  its  occupation  than  the  othifr,  we  have  insuperable  difficulties  to 
encounter.  There  are  obviously  many  oawa  in  which  a  tenant  in  common  may  occupy 
and  enjoy  the  land  or  other  sabject  of  tenancy  in  common  aolely,  and  have  all  the  ad- 
vantage to  he  derived  from  it,  and  yet  it  would  he  most  unjust  to  make  him  ]>ay  any- 
thing.  And  there  are  many  cases  where  proiita  are  made  and  are  actually  tJikcn  l>y  one 
co-tenant,  yet  it  is  impoasible  10  say  that  he  has  received  more  than  comes  to  his  just 
share.  Examples  of  both  clasaea  of  cases  are  given.  See  Henderson  v.  Kason,  9  Lng. 
Uw  &  Eq.  337. 
.   •  Eason  r.  Henderson,  13  Ad.  &  El.  n.  s.  9M ;  13  Jur.  ISO. 
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to  the  plaintiff  or  before  auditors;  or  that  the  money  was  deliv- 
ered to  him  fora  HpeciPic  purpose,  which  has  been  accomplished.' 
Whatever  admits  the  defendant  once  liable  to  account,  such  as 
payment  over  by  the  plaintiff's  order,  &c,  though  it  goes  in  dis- 
charge, should  be  pleaded  before  the  auditoi-s  and  not  in  bar  of 
the  action ;  excepting  the  pleas  of  release,  plene  computavil,  and 
the  statute  of  limitatiuns.^((i) 

§  ST.  ,'Wbat  ATldcQCtt  snppoTts.  In  this  case,  as  in  other  cases, 
the  evidence  on  the  pari  of  the  plaintiff  must  support  the  material 
averments  in  the  declaration.*  There  must  tie  evidence  of  a 
privity,  either  by  contract,  express  or  implied,*  or  by  law;  and  if 
the  defendant  is  charged  as  bailiff,  or  guardian,  or  receiver,  or 
tenant  in  common,  or  joint  tenant,  he  must  be  proved  to  have 
acted  in  the  specific  character  charged;  for  the  measure  of  their 
liability  is  different ;  tenants  in  common  and  joint  tenants  being 
answerable  for  what  they  have  actually  received,  without  deduct- 
ing costs  and  expenses;  receivers  being  charged  in  the  same 
manner,  but  allowed  costs  and  expenses  in  special  cases  in  favor 
of  trade;  and  guardians  and  bailiffs  being  held  to  account  for 
what  they  might  with  proper  dilifience  have  received,  deducting 
reasonable  coats  and  expenses.^  The  property  in  the  money  de- 
manded or  goods  bailed  must  be  precisely  stated  and  proved  as 
laid,  it  being  a  material  allegation.  If,  therefore,  the  declara- 
tion is  for  the  money  of  the  plaintiff,  and  the  proof  is  of  money 
belonging  to  the  plaintiff  and  others  as  partners,  the  declaration 

1  ]  Com.  Dig.  Accompt,  E,  3,  4,  B.  In  these  caaea.  the  form  of  pleading  is :  "  Tbst 
be  never  was  bailiff  of  tbo  preiuiaes,  gooda,  ami  chattels  afnreanid,  to  render  an  account 
thereof  to  the  aaid  plaintiff  in  manner  and  form"  (ic.)  ;  or,  "that  he  never  whs  ra- 
ceiver  of  the  moneys  of  the  plaintilT  in  manner"  f&i;.);  or,  "that,  after  the  time  dur- 
ing which  (Jte. ),  to  wit,  on .  he  fiiliy  accounteil  with  the  |ilaintiff  of  and  coneemin? 

the  said  premises,  rents  {4c.),  for  the  time  he  was  so  hailitfas  aforesaid  ;"  or,  "of  and 
concerning  the  moneys  so  hy  him  received,  as  aforesaid  ;  "  or,  "  fully  accounted  before 
'     ud   B,  auilitore  assigned  )ir  the  court  here  to  audit  tho  account  aforesaid,"  ~ 

iry'8  PI     ■ 

»  1  Cor 
2  Watts,  1 

»  An  I  0  U  evidenc*  of  an  account  stated  between  the  parties.  Feasanmayer  t.  Ad- 
oock,  la  M.  k  W,  44B. 

'  King  of  FranoH  o,  Morrii,  cited  3  Yeates,  251 ;  Co.  Lit.  172  a. 

•  1  Selw.  N.  P.  1-3;  Co.  Lit.  172  a;  Sareent  ».  Parsons,  12  Mass.  KB  ;  GrifBth 
V.  Willing,  3  Binn.  317  ;  Wheeler  t..  Home.  WiUes.  208 ;  Jor.lan  e.  Wilkina.  2  Wash. 
C.  C.  485  i  3taL  1  &  6  Anne.  c.  27  ;  Irvine  v.  Hanlin,  10  S.  &  R.  221. 

(i)  And  whatsver  constitutes  a  bur  to  a  valid  defence,  but  does  not  insist  on  a 

the  aution  must  be  pleaded  in  bar  before  jury  trial  on  those  facts,  and  allows  the 

the  interlocutory  judgment  to  account;  case  to  be  referred  to  an  auditor  to  take  the 

such  matter  cannot  be  pleaded  before  the  account,  he  waives  the  defence  he  has  set 

Hudilor,  a.  g.  Statute  of  LiroltHtiona.  Clos-  up,  and  cannot  insist  on  it  after  the  account 

son  i:  Mi-ans,  40  Me.  S37 ;  Black  v.  Nich-  has  been  taken.     Frotchett  v.  Schaefer,  11 

ols,  63  Me.  227.     If  the  defcnilant,  by  his  Phila.  ( Pa.)  ISA. 
answer,  sets  up  facts  which  would  make  out 
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is  not  supported.  •  And  if  there  arc  several  defendants,  they  must 
be  proved  to  be  jointly  and  not  severally  liable.*  A  special  de- 
mand to  account  is  not  necessary  to  be  proved.^ 

§  38.  Pleu.  If  the  plea  is  that  the  defendant  accounted  before 
two,  it  will  be  supported  by  evidence  that  he  accounted  before  one 
of  them  only;  for  the  accounting  is  the  substance.'  In  general, 
to  support  the  plea  of  plene  computavit,  it  is  necessary  for  the 
defendant  to  show  a  balance,  ascertained  and  agreed  upon."  But 
if  the  course  of  dealing  is  such  as  to  call  for  daily  accounts  and 
payments  by  the  defendant,  as  where  the  demand  is  against  a 
servant  for  the  proceeds  of  daily  petty  sales,  of  which  it  is  not 
the  course  to  take  written  vouchera,  it  will  he  pretumed  that  the 
defendant  has  accounted;  and  the  burden  of  proof  will  lie  on  the 
plaintiff  to  show  that  this  ordinary  course  of  dealing  has  been 
violated.^  If  the  contract  was  upon  the  consignment  of  goods  to 
the  defendant,  that  he  should  account  for  the  sales  and  return  the 
goods  which  should  remain  unsold,  the  plea  of  plene  computavit 
will  not  be  maintained  by  the  evidence  of  having  accounted  for  the 
sales,  unless  it  be  also  proved  that  the  goods  unsold  have  been 
returned.^  This  plea,  and  that  of  ne  unqueg  bailiff,  Ac,  may  be 
pleaded  together;  and  the  plea  does  not  in  that  case  admit  the 
liability  of  the  defendant  to  account^ 

§  39.  Judgment  and  laferenoe.  After  a  judgment  quod  computet, 
and  a  reference  to  auditors,  all  articles  of  account  between  the 
parties  incurred  since  the  commencement  of  the  suit,  arc  to  be 
included  by  the  auditors,  and  the  whole  is  to  be  brought  down  to 
the  time  when  they  make-an  end  of  the  account.*  But  after  such 
judgment,  rendered  upon  confession  against  a  receiver,  if  the 
auditors  certify  issues  to  be  tried,  the  plaintiff,  upon  the  trial  of 
such  issues,  cannot  give  evidence  of  moncj-s  received  by  the  de- 
fendant during  any  other  period  than  that  described  in  the 
declaration.'"  The  judgment  quod  computet,  however,  does  not 
conclude  the  defendant  as  to  the  precise  sums  or  times  mentioned 
in  the  declaration ;  but  the  account  is  to  be  taken  according  to  the 
truth  of  the  matter,  without  regard  to  the  verdict,  ^^ 

»  WheiRn  «.  Walmongh.  16  a  it  R.  158. 

„._    _.  _  _   „.  _._.  *  Bull.  N.  P.  127. 

»  Baiter  v.  Holier.  5  Bing.  X.  C,  288.       •  Evans  v.  Birch,  3  Campb,  10. 

'  RmiI  v.  B*rtrand.  4  Wash.  558.  '  Whelaii  v.  Watmough,  15  .S.  &  R.  168. 

•  Kobinson  v.  Bland,  2  Burr.  1088  ;  Couschor  v.  ToiiIbid,  4  Wash,   442.     The  re- 

port  of  the  auditor  will  not  be  aet  aside  on  the  ground  of  error  in  the  account,  except 

on  very  clear  and  satiafactory  proof  of  the  ecrora  complained  of.     Stehman's  Appeal, 

6  Barr,  413. 

>»  Sweigart  *.  Ixiwmarter,  14  3.  &  R.  200. 

■^  Nevbold  v.  Sims,  2  S.  Ji  R.  317  ;  James  v.  Brown,  1  DalL  839 ;  Stnrgea  v.  Bosh. 
G  Day.  452. 
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ADULTERY. 

§  40.  AdnlteiT-  •>o'»'  provad.  The  proof  of  this  crime  is  the 
same,  whether  tlie  i33ue  arises  in  an  indictmeat^  a  libel  for  di- 
vorce, or  ail  action  on  the  case,  (a)  The  nature  of  the  evidence 
which  ia  considered  sufficient  to  establish  the  charge  before  any 
tribunal,  has  been  clearly  expounded  by  Lord  Stowell,  and  is  best 
stated  in  his  own  language.  "It  is  a  fundamental  rule,"  he  ob< 
serves,  "  that  it  is  not  necessary  to  prove  the  direct  fact  of  adul- 
tery ;  because  if  it  were  otherwise,  there  is  not  one  case  in  a 
hundred  in  which'  that  proof  would  be  attainable;  it  is  very 
rarely,  indeed,  that  the  parties  are  surprised  in  the  direct  fact  of 
adultery.  In  every  case,  almost,  the  fact  is  inferred  from  cir- 
cumstances, that  lead  to  it  by  fair  inference  as  a  necessary  con- 
clusion ;  and  unless  this  were  the  case,  and  unless  this  were  so 
held,  DO  protection  whatever  could  be  given  to  marital  rights. 
What  are  the  circumstances  which  lead  to  such  a  conclusion  can- 
not be  laid  down  universally,  though  many  of  them,  of  a  more 
obvious  nature  and  of  more  frequent  occurrence,  are  to  be  found 
in  the  ancient  books;  at  the  same  time,  it  is  impossible  to  in- 
dicate them  universally,  because  they  may  be  infinitely  diversi- 
fied by  the  situation  and  character  of  the  parties,  by  the  state  of 
general  manners,  and  by  many  other  incidental  circumstances, 
apparently  slight  and  delicate  in  themselves,  hut  which  may  have 
most  important  bearings  in  decisions  upon  the  particular  case. 
The  only  general  rule  that  can  be  laid  down  upon  the  subject  is, 

■((f)  This  itatemont  rpfera  to  the  kind  is  not  rwinirwi  lo  prore  it  beyond  a  tm- 

of  eridpnce  l)y  whluh  the  fact  of  adiiltei'v  saoalile  doubt,  ns  in  nn  indictment  for  ■ 

U  j.roved,  for  it  is  proved  by  tlis   sami?  criminal  ofieni'e.     Chestnut  v.  Cbestnut, 

kind  of  evidence  in  all  casn.     In  regnrd  6S  ill.  548.     Th»  niles  fsovernmg  tha  ad- 

to  the  cguantity  of  evidence  required,  bow-  mimibiHtii  of  eridencc,  both  oral  and  docu- 

ever,  the  rule  differs  where  tne  issue  is  ment»ry,  which  is  offpn-l  for  the  puirosa 

raised  on  an  indictment,  fnitn  that  where  of  provinft  the  net  of  adultery  are  the  aame 

il  arises  in  a  librl  for  divorce,  or  an  action  in  criminal  as  civil  cases  ;   the  dilfere'nee 

DU  the  case.     On  the  Iriiil  of  an  iniltct-  between  the  tiro  classes  of  caaea  is  in  re- 

ini-nt,  Ibe  act  of  adultery  must  be  eatah-  spert  to  the  neranre  and  viriijhi  of  the  evi- 

lislied  by  proof  beyond  a  reasonable  doubt ;  dence  nddretoed  to  the  jury  on  the  m.ittow 

while  thu  rule  as  to  the  quantity  of  evi-  on  which  tbey  are  to  ]>ass.     On  the  qnes- 

dence  rei|uire<l  to  prove  the  act  of  adultery  tion  whellier  a  do<;ument  is  admisuble  aa 

when  it  is  reliinl  on  as  a  j^nnd  of  dtvoriv,  evidence  to  }ro  to  the  jury  in  a  prosecution 

or  lo  support  an  action  on  the  case,  is  that  for  adultery,  tha  courl  deteitniiips  it  by  the 

the  party  relying  on  such  act  should  prove  same  ndns  as  when  the  rjuestion  is  made 

it  by  a  focponderauce  of  the  evidence.    He  in  a  civil  case.    State  o.  Potter,  G2  Vt.  83. 
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that  the  circumstances  must  he  such  as  would  lead  the  guarded 
discretion  of  a  reasonalile  and  just  man  to  the  concluBion;  for  it 
is  not  to  lead  a  rash  and  intemperate  jud^^ent  moving  upon  ap- 
pearances, that  are  equally  capable  of  two  interpretations, — 
neither  is  it  to  be  a  matter  of  artilicial  reasoning,  judging  upon 
such  things  differently  from  what  would  strike  the  careful  and 
cautious  consideration  of  a  discreet  man.  The  facts  are  not  of 
a  technical  nature;  they  are  facts  determinable  upon  common 
grounds  of  reason ;  and  courts  of  justice  would  wander  very  much 
from  their  proper  oRice  of  giving  protection  to  the  rights  of  man- 
kind, if  they  let  themselves  loose  to  subtleties,  and  remote  and 
artilicial  reasonings  upon  such  subjects.  Upon  such  subjects  the 
rational  and  the  legal  interpretation  must  be  the  same."  ^  (a) 

§  41.  Same  aubject.  The  rule  has  been  elsewhere  more  briefly 
stated  to  require,  that  there  be  such  proximate  circumstances 
proved,  as  by  former  decisions,  or  in  their  own  nature  and  ten- 
dency, satisfy  the  legal  conviction  of  the  court  that  the  criminal 
act  has  been  committed.^  And  therefore  it  has  been  held,  that 
general  cohabitation  excluded  the  necessity  of  proof  of  particular 
facts.*  (fi)    Ordinarily,  it  is  not  necessary  to  prove  the  fact  to 

'  Loveden  t>.  LoTsdea,  2  Hajcg.  Con.  2,  3.  Ths  huiband's  remedy  Bf^inst  the 
•edncer  of  his  wife  may  be  i[i  trespaaa,  or  liy  sn  nction  on  the  ease.  The  latter  is  pref- 
erabla,  where  tb«re  is  any  doubt  whPther  the  fact  of  adultery  can  be  proved,  and 
thm  U  a  ft'^'l'ld  of  action  for  enticing  away  or  harboring  tbe  wife  withniit  the  hua- 
band's  consent ;  because  a  count  for  the  latter  offence  may  be  joined  with  the  former  ; 
and  a  coant  in  trover  for  wearing-apparel,  &c.,  may  also  be  added.  James. v.  Bidding- 
ton,  8  C.  4  P.  689. 

The  declaration  for  seditction  mny  he  as  follows  :  "  For  that  whereas  the  defendant, 
contriving  and  wrongfully  intending  to  injure  the  plaintiH",  and  to  deprive  him  of  the 
comfort,  society,  aid,  and  aasiatance  of  S.,  the  wife  of  the  plaintiff,  and  to  alienate 

and  destroy  her  affection  for  him,  heretoforn,  to  wit,  on  " [insirting  the  day  on 

or  near  which  the  first  act  of  adultery  can  be  proved  fo  have  been  comniittedl, 
"  and  on  divers  other  days  and  times  after  tliat  ifay  and  before  the  com  men  cement 
of  this  suit,  wrongfully  and  wickedly  debauched  and  carnally  knew  the  said  S.,  she 
beinft  then  and  ever  since  the  wife  of  the  plaintiff ;  by  means  whereof  the  alTection  of 
the  said  S.,  for  the  plaintiff  was  wholly  alienated  and  dMtroyed  ;  and  by  reason  of  the 
premises  the  plaintiff  has  wholly  lost  the  comfort,  society,  aid,  and  assistance  of  liis 
said  wife,  whioh  durinff  all  the  time  aforesaid  he  otherwise  might  and  ought  to  have 
had."     To  the  damHRe,  &c. 

*  Williams  o.  Williams,  1  Hagg.  Con.  299  ;  Danham  ».  Dunham,  6  Lat*  Reporter, 
141. 

*  Cadogan  v.  Cadngan,  2  Hagg.  Con.  i.  n.  ;  Button  v.  Button,  Id.  S,  n. 

(a)  In  proving  adultery  by  circum-  carried  on  ■  dandesUne  correspondence, 

stances,  two  facts  must  be  established,  a  bare  made  strong  expressions  of  attach- 

criminal  di.'tposition  or  desire  in  the  mind  ment,  and  had  secret  latervlen's,  will  fur- 

of  both   the  defeudant  and  the  partUxpa  niah    very  strong    evidence   of   criminal 

cn'minis,  and  an   opportunity  to  commit  inclination  snd  desire.     2  Kishop,  Mnrr. 

the  crime.     When  both  these  are  shown,  &  Div,   g  616,  quoting  the   language   of 

gnilt  is  nKreasarily  inferred.      S  Bishop,  fihaw,   C.  J.,  in  Dunham  v.  Dunham,  fl 

Marr.  k  Div.  g  619  ;   Black  v.  Black,  30  Law  Rep.  139,  p.  141. 
N.  J.  El.  22S.     Proof  that  parties  have  {b)  The  cohabitation   which   eicludca 
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have  been  committed  at  any  particular  or  certain  time  or  place. 
It  will  be  sufficient,  if  the  circumstances  are  such  as  to  lead  the 
court,  traTelling  with  every  necessary  caution  to  this  conclusion, 
which  it  has  often  drawn  hetween  persons  living  in  the  same 
house,  though  not  seen  in  the  same  bed  or  in  any  equivocal  situa- 
tion. It  will  neither  be  misled  by  equivocal  appearances  on  the 
one  hand,  nor,  on  the  other,  will  it  suffer  the  object  of  the  law  to 
be  eluded  by  any  combination  of  parties  to  keep  without  the  reach 
of  direct  and  positive  proof.  ^  And  in  examining  the  proofs,  they 
will  not  be  taken  insulated  and  detached;  but  the  whole  will  be 
taken  together.*  Yet,  in  order  to  infer  adultery  from  general 
conduct,  it  seems  necessary  that  a  atupicio  violenta  should  he  cre- 
ated.3  But  the  adulterous  disposition  of  the  parties  being  once 
established,  the  crime  may  he  inferred  from  their  afterwards  be- 
ing discovered  together  in  a  bedchamber,  under  circumstances 
authorizing  such  inference.* 

§  42.  Opiaion.  Ballet  The  nature  of  this  crime  has  occasioned 
a  slight  departure,  at  least  in  the  ecclesiastical  courts,  from  the 
general  rule  of  evidence  as  to  matters  of  opinion;  it  being  the 
course  to  interrogate  the  witnesses  who  speak  of  the  behavior  of 
the  parties,  as  to  their  impreaion  and  belief,  whether  the  crime 
has  been  committed  or  not  For  it  is  said,  that,  in  cases  of  this 
peculiar  character,  the  court,  though  it  does  not  rely  on  the  opin- 
ions of  the  witnesses,  yet  has  a  right  to  know  their  impression  and 
belief.'  Oa  the  other  hand,  in  the  ecclesiastical  courts,  it  is  re- 
luctantly held  that  the  testimony  of  one  witness  alone,  though 
believed  to  be  true,  is  not  legally  sufficient  to  establish  the  charge 
of  adultery.*  But  in  the  courts  of  common  law  in  America,  no 
such  rule  is  known  to  have  been  adopted,  even  in  cases  of  an 
ecclesiastical  nature.^ 

*  BurgFss  «.  Biirj;;ess.  S  Hagg.  Con.  226,  227  ;  Hammrrton  c.  HAmmerCoa,  2  Hagg. 
Eccl.  H  i  Rix  D.  Bii,  3  Hags-  Eocl.  74  ;  Com.  v.  Pitsinger,  ]10  Mass.  101. 

'  Diiraut  n.  Durant,  1  Hagg.  Ecd.  718. 

*  Such  seems  to  have  been  the  Tiew  of  Lord  Stowell  in  Loveden  o.  LovedeD,  2  Higg. 
Con.  7,  8,  9,  16,  17  ;  and  Id  Riirgess  v.  Burgess  Id.  227,  223. 

*  S-iilleaui  e.  Soille«ux,  1  Hngg.  Con.  373 ;  Vim  Ejip*  d.  Van  Epps,  8  Barb.  S.  C.  820. 

*  Crtwe  B.  Crewe,  3  Hagg.  Ecol.  12S. 

*  Evans  e.  Emns,  1  Rob/ Eccl.  ISS  ;  Simmons  v,  Simmons,'  11  Jur.  830. 
T  Ante,  vol.  i.  S  260. 

the  necessity  of  proor  of  particular  factx  U  TiCG  Cbancellor  Edwarda  said  he  itould  not 

cohabitation  aa  man  and  wife.     Pollock  ■>.  grant  a  decree  in  such  a  case  npoD  conjec- 

Polloclt,  71  N.  Y.  137.     SeealM)  Allen  v.  tures.and  Ihathemiist  haveetrongerproof 

Alien,  101  K.  Y.  659.     In   Hart  v.  Hart,  bafore  he  made  a  decree.     This  case  waa 

2  Edw.  Ch.  (:*,  Y.)  207,  it  was  proved  qneetioQed  by  Mr.  Bishop  in  the  fourth 

that  the  husband  was  living  separate  from  edition  at  his  nork  on  Marriage  &  Divorce 

hia  wife,  and  liad  a  woman  reaiding  with  f  61fl,  but  the  unfavorable  comnient  wu 

him.     So  other  cohabitation,  i.  r.  no  co-  supnressed  in  the  flfth  edition,  {028.    Sea 

habitation  in  the  technical  meaning  of  liv-  aizUi  edition,  J  028. 
tug  together  aa  man  and  wife,  waa  shown. 
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§  43.  FrsBiiinptloa  of  oontlnaed  oiimlnal  interaonne,  irlieii. 
Where  criminal  intercourse  is  once  shown,  it  muat  he  pregumed, 
if  the  parties  are  still  living  under  the  same  roof,  that  it  atill 
continues,  notwithstanding  those  who  dwell  under  the  same  roof 
are  not  prepared  to  depose  to  that  fact.'  The  circumstance,  that 
witnesses  hesitate  and  pause  ahout  drawing  that  conclusion,  will 
not  prevent  the  court,  representing  the  law,  from  drawing  the  in- 
ference to  which  the  proximate  acts  proved  unavoidably  iead.^ 

§44.  Fttota  taudlug  to  prove  adultery.  Adultery  of  the  wi/e  may 
be  proved  by  the  birth  of  a  child  and  non-access  of  the  husband, 
he  being  out  of  the  realm ;'  and  if  adultery  is  alleged  to  have  been 
continued  for  many  years  and  with  divers  particular  individuals, 
it  is  sufficient  to  prove  a  few  of  the  facts,  with  identity  of  her 
person.*  Adultery  of  the  husband,  on  the  other  hand,  may  be 
proved  by  habits  of  adulterous  intercourse,  and  by  the  birth, 
maintenance,  and  acknowledgment  of  a  child.*  A  married  man 
going  into  a  known  brothel  raises  a  suspicion  of  adultery,  to  be 
rebutted  only  by  the  very  best  evidence."  (a)  His  going  there 
and  remaining  alone  for  some  time  in  a  room  with  a  common 
prostitute,  is  sufficient  proof  of  tlie  crime.'' (6)  The  circumstance 
of  a  woman  going  to  such  a  place  with  a  man,  furnishes  similar 
proof  of  adultery.^  The  venereal  disease,  long  after  marriage,  is 
prima  facie  evidence  of  this  crime.*  (c) 

§  45.  CoDfesBion.     As  to  proof  by  the  confettion  of  the  party, 

1  Turton  e.  Tarton,  3  Hngg.  Eccl.  350. 

'  EInea  o.  Elwei,  1  Hsmg.  Con.  278. 

'  Richardson  n.  Richardson,  1  UagR.  Eccl.  6. 

♦  Ibid. 

•  D"Aguilar  c.  D'AguiUr,  1  Hagp.  Eccl.  777,  n. 

*  Astley  r.  Astley,  1  Hagg.  Eccl.  720  ;  Loveden  v.  Loredeo,  2  Higg.  Con.  24  ; 
Kenrick  i-.  Kenricli,  4  Hnf^rii^ccl.  lU,  124,  132. 

'  Antlev  0.  Aetley,  1  HagK.  Eccl.  718. 
Eliot  V  Eliot,  cited  1  Hflgg.  Con.  302;  Willianw  ».  WilUems,  Id.  SOS. 

*  Durant  v.  Durant,  1  Hagg.  Eccl.  767. 

{a)  Obviously,  however,  nich  a  visit  is  recent  case  in  Massachn setts,  the  coart  in. 

open  to  eipUnatioTi,  as  it  nisy  be  one  of  atnicted  the  jury  that  if  a  married  man  ia 

Iinilsnthrojiyi  or  of  accident,  or  even  of  foanil  with  a  woman  not  Ilia  wife  in  a  room 
awful  business  which  should  not  be  con-  with  a  bed  in  it,  and  stays  through  the 
atrued  into  an  act  uf  guilt.  2  Bishop,  night  with  her  there,  that  is  snIHcieiit  to 
Marr.  &  Div.  %  626.  So  held  in  Latham  warrant  a  finding  of  adultew  SKuinst  him, 
V.  l.atham,  30  Oralt.  IVa. }  307.  The  con-  and  these  instructions  were  held  to  be  cor- 
Mrting  with  prostitutes  by  a  married  man  rect  by  the  Siipreme  Court,  as  meaning 
iBises  the  presutiiption  of  adultery,  unless  that  there  waa,  in  such  a  nase,  evidence  to 
explained  and  rebutted  by  the  charaeterof  be  considered  by  the  jury,  and  that  they 
the  man  ;  and  when  character  is  relied  upon  might  infer  guilt  from  it  if  that  inference 
*a  a  defence,  and  faito  in  that  respect,  the  seemed  to  theni  to  be  the  correct  one- 
presumption  ia  inci-eawd.  Ciocci  t>.  Ciocci,  Com.  v.  Clifford,  H5  Mass.  97. 
26  Eng.  Un  &  Eq.  604.  (c)  2  Bishop,  Marr.  &  Dir.  §  033 
(A)  Daily  v.  Daily,  64  IlL  328.     In  a  a  lej. 
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no  difference  of  principle  is  perceived  between  this  crime  and  any 
other.  It  has  already  been  shown  that  a  deliberate  and  voluntary 
eoT{feBsion  of  guilt  is  among  the  moat  weighty  and  eEFectual  proofs 
in  the  law. '(a)  Where  the  consequences  of  the  confession  are 
altogether  against  the  party  confessing,  there  is  no  dithculty  in 
taking  it  as  Indubitable  truth,  (b)  But  where  these  comiequences 
are  more  than  counterbalanced  by  incidental  advantages,  it  is 
plain  that  they  ought  to  be  rejected.  In  suits  -between  husband 
and  wife,  where  the  principal  object  is  separation,  these  counter- 
vailing advantages  are  obvious,  and  the  danger  of  collusion  be- 
tween the  parties  ia  great.  This  species  of  evidence,  therefore, 
though  not  inadmissible,  Is  regarded  in  such  cases  with  great 
distrust,  and  is  on  all  occasions  to  be  most  accurately  weighed. '(c) 
And  it  has  been  held,  as  the  more  rational  doctrine,  that  confes- 
sion, proved  to  the  satisfaction  of  the  court  to  be  perfectly  free 
from  all  suspicion  of  a  collusive  purpose,  though  it  may  be  suffi- 
cient to  found  a  decree  of  divorce  a  menaa  et  tkoro,  is  not  sufficient 
to  authorize  a  divorce  from  the  bonds  of  matrimony,  so  as  to  en- 
able a  party  to  fly  to  other  connections.^  It  is  never  admitted 
alone  for  this  purpose;*  nor  must  it  be  ambiguous.^  But  it  need 
not  refer  to  any  particular  time  or  place;  it  will  be  applied  to  all 
times  and  places,  at  which  it  appears  probable,  from  the  evidence, 

1  Aiile,  vol.  i.  «S  214-219  ;  MorUmer  a.  Mortimer,  2  Hagg.  Cod.  31S. 

*  Williannp.  Willmins,  1  Hiisjg.  Coo.  304. 

»  Mortimer  d.  Jtortimer,  2  Hagg.  Con.  318. 

<  Searlo  v.  Price,  2  HoRg.  Con.  189  ;  Mortimer  v.  Mortimer,  Id.  S16 ;  Belts  ». 
Betta,  1  Johns.  Ch.  197  ;  Baxter  v.  Baxter,  1  Mass.  345  i  Holland  r.  Holland,  2  Mass. 
154  ;  Doe  v.  Roe,  1  Johns.  Cas.  25.  But  where  Uie  whole  esiilenca  was  such  as  utterly 
to  exclude  all  suspicion  of  collusion,  nnd  to  establish  the  contmry,  a  divorce  has  l>een 
decreed  umn  confeaaion  alone.  Vance  r.  Vauce,  S  Greanl.  132 ;  Owen  *.  Owen,  4 
Hilfg.  FxkI.  261. 

»  Williams  i>.  Williams.  1  Hagg.  Con.  304. 

(a)  2  Bishop,  Man-,  d  Div.  c.  IS ;  Wil-  of  a  person  making  them,  the  woman  not 

Uanis  ti.  Williaint,  35  L.  J.  Mat  Cas.  8.  being  his  wife,  it  was  held  that  the  confes- 

(i)  Thus,   whi-rti  a   man   indicted   for  sioua  were  admissible.      Cotn.  ti.   Flood, 

adultery  said  that  he  had  left  a  wife  in  152  Ma<o.  529. 

England,  and  had  a  wife  and  child  at  the         (c)  So  it  has  been  held   that  confn- 

time  of  the  indii'tnii»ut,  in  Massachusetts,  dons,  by  letter  or  otherwise,  onght  to  ba 

this  waa  held  sufficient  evidence  that  he  corroborated  by  cireumstnnces  tending  to 

had  ailultcrous  sexual  intercourse  with  the  show  guilt,  as  that  the  wife  is  living  apart 

woiuau  in  Massachusetts.     Com.  n.  Holt,  from  the  huaband  (Lord  Cloncurrj  a  Case, 

121  Mass.  61.  Macti.   Tr.  in  H.  of  L.  606),  or  that  she 

On   an    indictment   for    adultery,   the  wiui  living  with  a  paramour,  and  tnean- 

crime  may  be  proved  by  the  direct  coufes-  while  waa  grossly  deceiving  her  husband 

sion  of  the  defendant,  carroborated  by  evi-  (Miller's  Case,  Id.  620).    St-e  also  Doyly's 

deuce  of  an  opportunity  to  commit  it,  and  Case,   Id.   S54  ;  Dnndaa'  Ca.>ie,  Id.   610; 

of  his  subsequent  acts  making  it  probable  Grant  n.  Grant,  2  Curt  IS  ;   Loril  Ellen- 

that  he  did  commit  it.    Com.  e.  Tarr.  4  liorough'a  Case,   Macq.  Pr.  in  H.  of  L. 

Allen  (Mass.),  315.    So,  wherethe  confes-  655. 
aioQs  ware  made  in  a  criminal  prosecution 
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that  the  fact  may  hare  been  committed.^  Aod  it  !b  admisaible, 
when  made  under  apprehension  of  death,  though  it  be  afterwards 
retracted.^  Where,  in  croBS-libels  for  divorce  a  vinculo  for  adul- 
tery, each  respondent  pleaded  in  recrimination  of  the  other,  it 
faaa  been  held,  that  these  pleas  could  not  be  received  as  mutual 
admissions  of  the  facts  articulated  in  the  libels.*  But  the  record 
of  the  conviction  of  the  respondent,  upon  a  previous  indictment 
for  that  offence,  has  been  held  sufficient  proof  of  the  libel,  both 
as  to  the  marriage  and  the  fact  of  adultery,* 

§  46.  Paramonr'a  tuttmony  and  confaasiona.  The  paramour  JS 
an  admissible  witness ;  but,  being  particepa  criminia,  his  evidence 
is  but  weak. '(a)  His  confession  may  be  used  in  evidence  against 
her,  if  connected  with  some  act  of  confession  of  her  own,  in  the 
nature  of  a.  joint  acknowledgment;  but  independently  and  alone, 
it  is  inadmissible.^  (6) 

'  Biirgesa  v.  Biirgeas,  2  Hagg,  Coo.  227. 
"  Mortimer  ».  Mortimer,  2  HaRs-  Con.  317,  818. 
'  Turner  e.  Turner,  3  Greeol.  39P. 

*  AiiilersoQ  v.  Andenioii,  4  Greaul.  100  ;  Ramlall  v.  Bandall,  Id.  32S.  The  convle- 
tion  could  not  have  bveu  Ibauded  U[)oii  the  testimony  ot  tbe  party  ofleiiDg  it  in  evi- 


(<i)  State  «.   Colby,  Gl  Vt.  291.      Tn  ore  employed  in  a  govern ment  esUbli ah- 

Tumey  v.  Tumey,  4  Mw.   Ch.  <N.  Y,)  nieut,  they  are  responsible  to  an  oHitial 

566,  the  court  refused  to  grant  a  divorcB  superior,  tliay  have  no  pwiiniary  intereat 

-..  .1.. J  ^. ..: r  —    . ._  ."u  jjjg  regult  of  their iuveitigations  beyond 

ported  ouly  by  the  testimony  of  the  allpffed  and  t  ... 
panunour,  a  woman  of  loose  character,  with  safety,  but  witli  benefit  to  the  pub- 
See  Brown  v.  Brown,  S  Mass.  320.  lie.  But  when  a  mau  seta  up  ss  a  hired 
{6}  Another  cUss  of  eviileni*  commonly  detective  of  supposed  delinquencies,  when 
used  to  prove  the  crime  of  adulter)'  is  that  the  amount  of  his  pay  del^nda  on  the  ex- 
of  hired  private  detectives.  The  credibil-  tent  of  his  employment,  and  the  extent  of 
Ity  of  such  a  witness,  when  he  testilies  to  Ills  employment  depends  on  the  discov- 
facts  which  he  has  observed,  while  he  was  eries  he  is  able  to  make,  then  that  man 
becomes  a  niost  dangerous  instrument." 
.  ,  Such  testimony  is  to  be  received  with  can- 
verj-  slight,  if  his  evirlence  stands  fllone  tion.  Cf.  Browning,  Marr.  &  Div.  p.  70, 71. 
and  is  itnt  corrohorated  by  other  direct  In  Massachusetts,  by  statute  (Acts  of 
testimony  or  by  the  circumstances  of  the  1857,  c.  S05),  in  all  suits  for  divorce,  ex- 
ca.«>.  The  practice  is  welt  commented  on  cept  those  in  which  a  divorce  is  sought  on 
by  Sir  Cresswell  Cressweli.  in  Sopivlch  c.  the  ground  of  alleged  criniinal  conduct  of 
Sopwith,  4  Swob.  &  T.  243,  p.  216,  "  I  either  party,  the  |mrlles  may  be  t>ermilted 
fwl  iKiuud  to  make  one  or  two  observa-  to  testify  in  their  own  favor,  and  may  be 
tions  upon  the  subject  of  the  employment  called  aa  witnesaea  by  the  opjiosite  party ; 
of  nx'n  ot  the  class  to  which  Shaw  (a  but  they  shall  Dot  be  allowed  to  testify  as 
private  detective)  belongs.  They  may  be  to  private  conversations  with  each  other. 
very  useful  for  some  purposes,  —  they  may  Under  the  English  statute,  allowing  a  wife 
be  iiotru mental  in  detecting  malpnctices  to  testily  for  or  against  her  hus1>and,  she 
which  Kould  otherwise  remain  concealed,  may,  in  an  action  against  the  hiisbnnii  for 
—  but  they  are  most  dangerous  agents,  necessaries  suppli«r  to  aid  her,  testify  t« 
Police  detM'tlves  are  most  usefuL     They  her  own  adultery.      Cooper  v.  Lloyd,  6 
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§  47.  Oth«r  acts  of  aduitsiy  admisBibia,  when.  Where  the  fact 
of  adultery  is  alleged  to  have  been  committed  within  a  limited 
period  of  time,  it  is  not  necessary  that  the  evidence  be  confined 
to  that  period ;  but  proof  of  acts  anterior  to  the  time  alleged  raay 
be  adduced,  in  explanation  of  other  acts  of  the  like  nature  within 
that  period.  Thus,  where  the  statute  of  limitations  was  pleaded, 
the  plaintiff  was  permitted  to  begin  with  proof  of  acta  of  adultery 
committed  more  than  six  years  preceding,  as  explanatory  of  acts 
of  indecent  familiarity  within  the  time  alleged. '(a)  So,  where 
one  act  of  adultery  was  proved  by  a  witness,  whose  credibility  the 
defendant  attempted  to  impeach,  evidence  of  prior  acts  of  im- 
proper familiarity  between  the  parties  has  been  held  admissible 
to  corroborate  the  witness."  But,  where  the  charge  is  of  one  act 
of  adultery  only,  in  a  single  count,  to  which  evidence  has  been 
given,  the  prosecutor  is  not  permitted  afterwards  to  introduce 
evidence  of  other  acts,  commil^d  at  different  times  and  places.' 

§  48.  Not  Indictable  at  common  law.  By  the  common  law,  the 
simple  act  of  adultery  is  not  punishable  by  indietment,  but  is  left 
to  the  cogniKsnce  of  the  spiritual  courts  alone.  It  is  only  the 
open  lewdness  or  public  indecency  of  the  act  which  is  indictable.* 
But  in  many  of  the  United  States  it  is  now  made  indictable  by 
statutes.  Whether,  to  constitute  this  crime,  it  is  necessary  that 
both  the  guilty  parties  be  married  persons,  is  a  point  not  per- 

»  Duke  of  Norfolk  v.  Geimatnr,  12  Howell's  St.  Tr.  »29,  916.  It  ban,  however, 
lieeti  held,  thnt  the  proof  of  note  wiUiiu  tlie  period  must  Brst  be  adduced.  Gardiner  t>. 
Mu'loini,  2  Yeate»,  466. 

■'  Common wetiltli  i>.  Mcriam,  \i  Pick.  518  ;  Com.  r.  Lnhey,  14  Grav,  SI. 

»  SlBiite  u.  Piirkul,  1  Ciimpb.  473  ;  Downes  v.  Skrymsber,  1  Brownl.  233;  19  H. 
VI.  47  ;  Stnt«  v.  Bates,  10  Conn.  372. 

*  4  Bl.  Comm.  61,  65  ;  Anderson  v.  Commonwealth,  S  lUnd.  627  ;  State  v.  Brun- 
ma,  2  Biiyley,  119  ;  Commouwealth  v.  liiaaks,  5  RaiiiL  S34. 

Com.  B.  H.  %.  G19.     A  similar  deeisian,  ground  that  the  ansvera  would  tend  to 

founded  on  a  statute  reniovinj;  tile  incom-  criminate   him.      Com.   v.    Kichols,    114 

peteucv  of  witnesses  by  reasun  of  int*Ti-at,  Mass.  285. 

was  reiidercd  in  Derby  v.  Derby.  21  N.  J.  {a)  Com.  v.  Horton,  2  Gray,  354  ;  Com. 

El).  3S.     It  is  to  be  obaerred  tbat  where,  v.  Thrasher,  11  Gray,  4S3.     In  Thayer  v. 

by  statute,  a  personaccusedof  acrime  may  Thayer,  101  Ma«.  ill,  other  acta  of  adul- 

testify  in  Iiis  own  defence,  by  so  doing  he  tery  are  held  admissible,  whether  occurring 

waives  his  con htituti anal  pnvilege  of  not  befora  or  after  the  act  charged,  for  the  |>ur- 

beUtf;  obliged  to   criminate   himsi>lf,  and  pose  of  showingan  ailulletous  di^jiosition, 

may  be  cross- e^tamineil  on  all  facta   rele-  overruling  Com.  ii.  Merlam,  Com.  v.  Hor- 

vnnt  und  material  to  the  issue,  and  cannot  ton,  and  Com.  e.  Thrasher,  supra,  so  far  as 

refuse  to  testify  to  any  facts  which  would  they  are  to  the  contrary.     Si-e  also  l(oody 

becomiwtent  evidence  in  the  case,  if  proved  v.  Uooily,  30  L.  J.  N.  8.  P.  &  A.  S3,  and 

by  other  witnesses.     Com.  v.  Lanuan,  13  an/«,  j  41.     Soproof  of  other  acts  of  adiil- 

Ailen  <Ms9a.),  563.    And  if  one  indicted  tery  committed  near  the  time  of  the  alleged 

for  adultpry,  becomes  a  witness  in  his  own  offence,  though  in  n  ditferent  county,  is 

behalf,  he  cannot  object  toansnerqupstions  admissible  for  the  same  purpose.     Com.  v. 

material  to  the  trial  of  the  issue,  on  the  Nichols,  114  Mas&  385. 
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fectly  agreed  by  authorities ;  *  (a)  but  the  better  opinion  seems  to 
be,  that  the  act  of  criminal  intercourse,  where  only  one  of  the 
parties  is  married,  is  adultery  in  tliat  one,  and  fornication  in  the 
other,^  Some  of  the  statutes,  upon  a  divorce  a  vinculo  for  adul- 
tery, disable  the  guilty  party  from  contracting  a  lawful  marriage 
during  the  life  of  the  other;  but  it  has  been  held,  that  a  second 
marriage  does  not,  in  such  case,  render  the  party  guilty  of  the 
crime  of  adultery,  but  only  exposes  to  a  prosecution  under  the 
particular  provisions  of  the  statute,  whatever  they  may  be.'  And 
if  such  second  marriage  is  bad  in  another  State,  where  it  is  not 
unlawful,  the  parties  may  lawfully  cohabit  in  either  State.* 

§  49.  Proof  of  marriage.  Upon  every  charge  of  adultery,  whether 
in  an  indictment  or  a  civil  action,  the  case  for  the  prosecution  is 
not  made  out  without  evidence  of  the  marriage.  And  it  must  be 
proof  of  an  actual  marriage,  in  opposition  to  proof  by  cohabita* 
tion,  reputation,  and  other  circumstances,  from  which  a  marriage 
may  be  inferred,  and  which  in  these  cases  are  held  insuRicient;  for 
otherwise  persons  might  be  charged  upon  pretended  marriages  set 
up  for  bad  purposes.^  (6)  Whether  the  defendant's  admission  of 
the  marriage  may  be  given  in  evidence  against  him  has  been 
doubted;  but  no  good  reason  has  been  given  to  distinguish  this 
from  other  cases  of  admission,  where,  as  we  have  already  shown,* 

»  3t«te  V.  Pieiw,  2  BUckf.  318  ;  RespubUca  b.  Roberts,  3  Dall.  124  ;  1  Yeates,  8. 

'  Boavier'a  Law  Diet.  verb.  Adultsry  ;  Hull  v.  Hull,  2  Strobh.  Eq.  17*,  In  The 
State  V,  Wallace,  9  N.  H,  515,  it  was  held,  Ihat  ndiiltery  vhe  committed  wheoerer 
there  was  unlawful  inlercourse,  from  which  spuri. 
fore,  it  was  CDTDmitted  by  an  unmarried  man,  byil 
See  also  Commonwealth  v.  Call,  21  Pick.  G09. 

'  Commonwealth  V  Putn am,  1  Pick,  ISA. 

•  Putnam  c.  Putnam,  S  Pick.  433. 

*  Morris  D.  Miller,  4  Burr.  2059,  expounded  ii 
the  court  will  require  ptoof  of  the  mairiage,  even 
fault  of  appearance.     Williams  d.  Williams,  3  GretaV  135. 

■  AnU.  vol.  t.  §  200  ;  Cook  v.  Sute,  11  Ga.  SS  ;  Cameron  v.  State,  14  Ala.  G4S, 
lo  an  iadictment  for  adulter;,  where  the  defendant  was  married  in  a  foreign  country, 

{a^  Bv  the  Roman  laws  the  crime  of  65,  thouch  cases  in  which  the  act  U  held 

adultery  whs  limited  to  the  illicit  sexual  in-  to  be  adultery  in  both  arc  not  uncommon. 

tercaur^  of  a  married  woman  with  a  man,  Stale  u.  Colby,  51  Vt,  2S1. 
and  both  the  woman  and  her  paramour  {b]  By  statute  in  Massachusetts,  when 

were  guilty  uf  adultery,  but  by  the  com-  the  fuct   of  marriaae   is  rocjuired   or  of- 

mon  law,  a  married  man  also  is  guilty  of  fered   to   be   proved   before  a  court,  evi- 

adultcry  if  he  has  sexual  intercourse  with  dence  of  the  admission  of  such  fact  by  the 

a  woman  other  than  his  wife.     Wiiarlou,  party  ogiiinst  whom  the  process  is  insti- 

Or.  I*w,  vol.  2,  SS  1718,  1719.     The  rule  tuted.  or  evidence  of  general  repute,  or  of 

to  which  Prof.  Greenlear  inclines  in  the  cohabitation  as  married   persons,  or  any 

text,  that  the  act  of  criminal  intercourse,  other  circumstantial  or  presumptive  evi- 

where  only  one  of  the  parties  is  married,  dence  from  which  the  fact  may  be  inferred, 

is  adultery  in  that  one  and  fornication  in  Ik  competent.    Pub.  Sut  c.  145,  § -tl.    As 

the  other,   is  the  prevailing  mle  in  the  to  the  proof  of  marriage  in  general,  see  ahw, 

United  States.     State  n.  Fellows,  60  Wis.  in/ra,  titles  Marriage  and  Bastardy. 
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the  evidence  may  be  received,  though  it  may  not  amount  to  suffi- 
cient proof  of  the  fact  Thus,  in  a  civil  action  for  adultery,  where 
the  defendant,  being  asked  where  the  plaintiff's  wife  was,  replied, 
that  she  was  in  the  nest  room,  this  was  held  in3ui!icieiit  to  prove 
a  marriage,  for  it  amounted  only  to  an  admission  that  Bhe  was 
reputed  to  be  his  wife.'  But  any  recognition  of  a  peraou  stand- 
ing in  a  given  relation  to  others  is  prima  facie  evidence,  against 
the  persoB  making  such  recognition,  that  such  relation  exists;' 
and  if  the  deffindant  has  seriously  and  solemnly  admitted  the 
marriage,  it  will  be  received  as  sufficient  proof  of  the  faut.^  Thus, 
where  the  defendant  deliberately  declared  that  he  knew  that  the 
female  was  married  to  the  plaintiff,  and  that  with  full  knowledge 
of  that  fact  he  had  seducbd  and  debauched  her,  this  was  held 
sufficient  proof  of  the  marriage.* 

§  50.  Sams  Bubject.  In  indictments,  and  actions  for  criminal 
conversation,  as  the  prosecution  is  against  a  wrong-doer,  and  not 
a  claim  of  right,  it  is  sufficient  to  prove  the  marriage  according  to 
any  form  of  religion,  as  Jews,  Quakers,  and  the  ]ikc.*(a)  The 
evidence  on  this  head  will  be  treated  hereafter,  under  the  appro- 
priate title.  But  in  whatever  mode  the  marriage  was  celebrated 
or  is  proved,  there  must  be  satisfactory  proof  of  the  identity  of 
the  parties.^ 

I  51.  D«fena«.  Collusion.  In  defence  of  a  libel  for  divorce,  or 
of  an  action  for  criminal  conversation,  it  may  be  shown  that  the 
adultery  was  committed,  or  the  act  of  apparent  criminality  was 
done,  by  collusion  between  the  parties,  for  the  purpose  of  obtain- 
ing a  separation,  or  of  supporting  an  action  at  law.  For  the  law 
permits  no  such  co-operation,  and  refuses  a  remedy  for  adultery 

hit  adaiiasioD  of  that  fact  hnn 
Cose,  7  Greeul.  b1  ;  a.  I.  Reg. 

1  Bnll,  N.  P.  28. 

>  Uii^tenson  v.  Covranl,  1  B,  &  Aid.  fl76,  p«r  Ld.  Ellenborougli. 

'  Rigg  B.  Curj^nvflQ.  2  Wils.  3B9. 

*  Forney  n.  Hallocher,  8  S.  &  R.  169. 

*  Bull.  N.  P,  28.  But  it  miiat  be  BptoMly,  snd  not  merely  prima  fitde  x  vftlid 
mnrrinei-,  accordiug  to  the  law  undet  which  it  was  celebmUd.  Catherwood  v.  Caalou, 
13M.  tW.  2S1, 

*  See  infra,  tiL  Harriage. 

(n)  But  a  vahi  marriage  mnnt  be  cobahit  aa  man  nnd  iFire,  thougb  it  does 
]>roved.  So  if  on  an  indictment  for  ailiil-  not  appear  vhethrr  tlie  ci'asation  waK  be- 
lery  the  proof  of  the  marriage  shows  that  fore  or  after  the  parties  were  both  of  legal 
at  the  time  of  the  celehration  of  the  cm-  age  to  ratify  the  marriage,  yet  this  is  not 
mony  one  of  the  parties  was  not  of  enili-  siifiicieiit  proof  of  the  marriii!(&  The  pros- 
cieiitageto  be  legally  capableofoontrnctiiig  ecution  ahoutd  show  that  the  aefHiration 
marriage,  and  it  also  appears  that  the  par-  was  not  a  rescission  of  the  marringe  eon- 
ties  aflerwards    separated   and  ceased   to  trKt.    People  c  Bennett,  39  Mich.  208. 
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committed  with  such  intent.^  (a)  But  the  non-appearance  of  the 
wife,  and  a  judgment  by  default  against  the  paramour,  are  held  no 
proof  of  collusion.'  Passive  sufferance  or  connivance  of  the  hus- 
band may  also  be  shown  in  bar,  both  of  a  libel  and  a  civil  action. 
But  mere  negligence,  inattention,  confidence,  or  duluess  of  appre- 
hension, are  not  suRicicnt  for  this  purpose ;  there  must  be  passive 
acquiescence  and  consent,  with  the  intention  and  in  the  expecta- 
tion that  guilt  will  follow.*  The  proof,  from  the  nature  of  the 
case,  may  be  made  out  by  a  train  of  conduct  and  circumstances; 
but  it  is  not  necessary  to  show  conuivauce  at  actual  adultery,  any 
mare  than  it  is  necessary  to  prove  an  actual  and  speciRc  fact  of 
adultery;  for  if  a  system  of  connivance  at  improper  familiarity, 
almost  amounting  to  proximate  acts,  be  established,  the  court  . 
will  infer  a  corrupt  intent  as  to  the  result*  But  if  the  evidence 
falls  short  of  actual  connivance,  and  only  establishes  negligence, 
or  even  loose  and  improper  conduct,  in  the  husband,  not  amount- 
ing to  consent,  it  is  no  bar  to  an  actiou  for  criminal  conversation, 
but  go(a  only  in  reduction  of  the  damages.*  (6)  It  is  not  always 
necessary  that  the  husband  be  proved  to  have  connived  at  the 
particular  acts  of  adultery  charged;  for  if  he  suffers  his  wife  to 
live  as  a  prostitute,  and  criminal  intercourse  with  a  third  person 
ensues,  he  can  have  no  action;  it  is  damnum  absque  injuria.' 
Nor  will  an  action  He  for  criminal  conversation,  had  after  the 
husband  and  wife  have  separated  by  articles  of  agreement,  and 
the  husband  hag  released  all  claim  to  the  person  of  his  wife;  for 

■  Cr««e  t.  Crewe,  3  Hagg.  Eccl.  128,  130. 
•Ibid. 

*  Ri^^ra  V.  Rof;en,  3  Bagn.  Eccl.  SS ;  Tinimlnfts  D.  Timmin^,  Id.  76  ;  Lovering 
«.  UTeriDg,  Id.  85  :  Pierce  e.  Pipree,  3  Pick.  B99  ;  Diiberl.7  v.  Giinniiig,  *  T.  R. 
eu  :  Bull.  K.  P.  27  i  Hodge*  v.  Windham,  Peolie's  Com.  38  ;  1  Sulw.  K.  V.  8,  9 
(IOUihI.). 

*  Mflonwm  r.  Moorsnm,  3;Hag|;.  Eccl.  95. 

•  Foley  p.  Lord  PeliTboroagh,  i  Doug.  2Vi  ;  Dulwrley  t>.  Gunnin;;,  t  T.  R.  655. 

•  Smith  V.  Alison.  Bull.  N.  P.  27,  per  Ld.  Manslielil ;  Sanborn  u.  Ncilson.  4  N,  H. 
691.  Htbehuabnnd  fonnive  at  adultery  with  A,  he  cannot  haven  liivorci;  Tor  nn  ii<t 
of  adnltery,  Dearly  coulemponuieoiu,  with  B.    LoverJag  0.  Lovcjing,  3  Hagg.  li^cl,  85. 

{i\  2  Bishop  on  Mart.  A  IHt.  c.  S.  mind,  thin  is  all  that  is  neccsannr.  Such 
(J)  InBonltingv.  BoultinK,  3  S»ab.  *  is  the  ragiilt  of  tlie  ileci'iionB.  They  are 
T.  335.  the  jad|{e  says  "ConniTance  iann  broiisht  together  in  Sir  Herbert  Jen ne/a 
art  of  the  mind  ;  it  implies  Icnowledge  and  judament,  in  Pliiilirw  0.  Phillips,  4  Notes 
■equte*«!Dc&  I  prefer  the  word  'acquies-  of  Cm.  528.  But  liow  is  kiiowIc<ige  atiil 
emce'  to 'consent,' because  the  latter,  in  acqniescenee  to  be  proved!  The  answer 
•on*  respecbi,  carries  with  it  an  idea  of  is,  like  any  other  conduption  of  fact.  It 
Wave  or  license  conveyed  or  signified  to  may  be  proved  by  express  language,  or 
the  erring  party.  Asa  legal  doctrine,  con-  by  inferenca  deduced  from  facta  and  con- 
nivance hia  itssonrcennd  its  limits  in  this  duct." 
principle,  Eoimfiwrn^wyuria;  a  willing 
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the  ffist  of  this  action  ie  the  loss  of  the  comfort,  society,  and 
assistance  of  the  wife.' 

§  52.  ReorimiQatioii.  Recrimination  is  also  a  good  defence  to 
a  libel  for  divorce;"  though  it  is  no  bar  to  an  action  for  criminal 
conversation.*  The  principle  on  which  thia  plea,  of  compematio 
criminis,  is  allowed  is,  that  the  party  cannot  justly  complain  of  the 
breach  of  a  contract  which  he  has  himself  violated.*  This  plea 
may  be  sustained  on  evidence,  not  as  strong  as  might  he  necessary 
to  sustain  a  suit  for  adultery;^(a)  and  it  makes  no  difference 
whether  the  offence,  pleaded  by  way  of  compensation,  were  com- 
mitted before  or  after  the  fact  charged  in  the  libel.*  It  has  been 
questioned  whether  a  single  act  of  adultery  is  suRicient  to  support 
'  this  plea  against  a  series  of  adulteries  proved  on  the  other  aide; 
but  the  better  opinion  seems  to  be  that  it  is.^  {b) 

§  53.  Condonation.  Condonation  is  a  sufificient  answer  to  the 
charge  of  adultery,  in  a  libel;  but  it  does  not  follow  that  it  is  a 
good  answer  to  a  recriminatory  p^ea;  for  circumstances  may  take 
o£F  the  effect  of  condonation,  which  would  not  support  an  original 

1  Weedom  v.  Timbrell,  G  T.  R.  367 ;  Clinmbors  v.  Cauldfif^ld,  S  East,  214  ;  WiaUr 
r.  Her.li,  4  C.  &  P.  494 ;  Rartelot  v.  Hawktr,  P,-ak,.'s  Caa.  7  ;  Wilton  o.  Wobster.  7 
C.  t  P.  las  ;  Harvoy  v.  Watson,  7  M.  &  G.  a44.  Bat  if  the  separation  was  with- 
out aoj  relinquiahmeiit  by  tli«  husband  of  liis  right  to  the  society  of  tha  wife,  so  that 
a  Biiit  Tur  restitution  of  conjiiifil  rights  is  still  uuiutaiiiabli-,  it  is  no  bar.  GrsliBin  v. 
Wiglcy,  2  Ro)ier  od  Hus.  &  Wife,  323  n.  Some  of  the  earlier  cases  seem  to  favor 
the  iilBo,  that,  if  the  separation  vaa  by  deed,  tbe  action  would  not  lie  ;  but  this  notion 
is  not  now  favored,  the  true  r[uestion  being,  whether  the  husband  has  or  baa  nut  re- 
lesseil  his  right  to  her  pei-son  and  anciety. 

'  Beeby  u.  Boeby,  1  Himg.  Eccl.  789  ;  Forster  v.  Forater,  1  Huge.  Con.  144.  Cruelty 
is  no  nnawer  to  a  Jliarge  of  adultery  ;  but  is  pleadable  together  Kith  a  counter-charge  of 
adultery.     Coxe<li!e  p.  Coxeilge,  8  Jur.  935  ;  Bishop  on  Marriage  and  Divorce,  c.  20. 

■  Bromley  u.  Wallace,  4  Enp.  237.  It  cnea  onlj  to  the  damages  in'the  civil  actbn  ; 
though  Lord  Kenyon  formerly  held  it  Rood  in  bar.     Wyndhatii  t>.  Wyroml)?,  4  Esp.  16. 

*  Beeby  i>.  Beeby,  1  Haitg.  Eccl,  789 ;  Forster  v.  Forstsr,  1  Haj^.  Con.  153. 

*  Forster  v.  Forster.  fiipm;  Aatley  v.  Astley,  1  Hbrk.  Eecl.  714.  721. 

*  Proctor  n.  IVoctor,  2  Hsgg.  Con.  299  ;  Astley  w.  A,stl«y,  fiipra.  1  f  the  act  pleaded 
by  way  of  lecriniination  bas  nii^n  Torgiven,  the  condonation  ia  a  sufficitnt  answer  lo  tbe 

'   ,     Anichiui  u.  Aniohini,  2  Curt.  210. 

Astley  e.  Astley,  1  Hsgg.  Eoal.  722,  734 ;  Naylor  o.  Naybr,  Id.  cit.  ;  Brisco  v. 
Brisco,  2  Addams,  256. 


X 


(d)  This  statement  has  not   heen   re-  wbicharegoodgioundafor  divorce,  assoon 

ceiveil  with  entire  satisfaction  in  Ent;land.  as  one  party  to  a  marrin^re  is  senlenred  to 

Turton  v.  Turton,  3  Hagg.  338  ;  Goodall  such  imprisonment,  the  other  narty's  right 

V.  OooiIbII,  2  Lee,  384  ;   Sopwith  t>.  Sop.  to  a  divorce  is  complete,  and  thprefore  tliia 

with,  2  Swab.  tT.  190.  ia  n  good  defence  to  a  libel  for  divorce 

(b)  A  plea  of  recrimination  to  a  libel  for  brought  by  the  party  so  imprisoneil  on  th» 

divorce  may  state  anyfacts  which  would  be  ground  of  subsei|lletit  adultery.     Handy  r. 

gooil  grounds  tosupport  a  libel  for  divorce  Handy,  124  Mima.  391  ;  Clap|i  v.  Clapp, 

in  favor  of  the  party  who  plesda  them.  97  Mnsa.  531 ;  and  of  ^.iiiiilar  jmrport  tie 

Thus  where,  as  in  Mossacbusetta,  a  apn-  Coiinnt  r.  Conant,  10  Cal.  24S ;  Adauu  th 

tsnce  to  imprisonment  for  a  certain  t>-nn  Adams,  2  C.  £.  Green,  324,  p.  32S. 
U  classed  with  adultery  and  other  causes 
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Buit  for  the  Bame  cause.  ^  Thus,  facts  of  cruelty  will  revive  a 
charge  of  adultery,  though  they  would  not  support  an  original 
Buit  tor  it.'  Condonation  is  forgiveaess,  with  an  implied  condi- 
tion that  the  injury  shall  not  be  repeated,  and  that  the  party  shall 
be  treated  with  conjugal  kindness;  and  on  breach  of  this  condi- 
tion, the  right  to  a  remedy  for  former  injuries  revives.* (a)  It 
must  be  free ;  for,  if  obtained  by  force  and  violence,  it  ia  not  bind- 
ing; and  if  made  upon  an  express  condition,  the  condition  must 
be  fulfilled.*  It  must  also  appear  that  the  injured  party  had  full 
knowledge,  or,  at  least,  an  undoubting  belief  of  all  the  adulterous 
connection,  and  that  there  was  a  condonation  subsequent  to  that 
knowledge.  * 

§  54.  Bame  subject.  Where  the  parties  have  separate  beds, 
there  must,  in  order  to  show  condonation,  be  some  evidence  of 
matrimonial  connection  beyond  mere  dwelling  under  the  same 
roof.^  But  if  a  wife  overlooks  one  act  of  human  infirmity  in  the 
husband,  it  is  not  a  legal  consequence  that  she  pardons  all  others. 
It  is  not  necessary  for  her  to  withdraw  from  cohabitation  on  the 
first  or  second  instance  of  misconduct;  on  the  contrary,  it  is  legal 
and  meritorious  for  her  to  be  patient  as  long  sa  possible ;  for- 
bearance does  not  weaken  her  title  to  relief,  especially  where 
she  hag  a  lat^  family,  and  endures  in  the  hope  of  reclaim- 
ing her  husband.^    But,  on  the  other  hand,  the  situation  and 

*  Beeby  v.  Beeby,  supra;  D'Agnilar  v.  D'Agailar,  1  Hngg.  EccL  782;  fiiBhop  oa 
Harriage  and  Dtrort'e,  c.  18. 

*  Ibid. 

'  Durant  B.  Durant,  1  Hagjj.  Eccl.  791  ;  Ferrers  p.  Ferrera,  1  HagR.  Con.  130. 

*  Povkin  p.  Fopkin,  1  Haffi.  Eccl.  787,  n. 

'  Tnrton  v.  TuMon,  3  Hagg.  Eccl.  351;  Anor.,  6  Mans.  H7  ;  Perkina  tr.  Ferkina,  Id. 
09 ;  North  V.  North,  h  Mass.  S20  ;  Backaa  v.  Bachua,  3  Oreenl.  136. 
■  Be«b;  v.  Beeby,  1  Hagg.  Ecd.  794  ;   Weatmeath  v.  Westmeath,  2  Hagg.  Eccl  IIS, 


(<i)  Condonatian  ia  alwaya  condEtloDal ;  (N.Y.),  460.  Bat  the  Conrt  or  Eimra,  on 
the  coDdition  being  that  the  pardoned  appeal  in  the  same  case,  14  Wend.  643, 
party  shall  in  the  fiiture  treat  tlie  other    aay,    "The   good  musb  of  the  coiiditioa 


M,„L 


meant  that  he  shall  not  only  refrain  from  offending  husband  shall  not  only  abstain 

■  repetition  of  the  offeQce   fai^vcn,  but  from  adultery,  but  shall  in  the  future  treat 

shall   also  refrain   from    committing  any  his  n'ifa  vith  cocjugal  kindness.     Hence 

other  offence  which  falls  within  the  cog-  cruelty  ia  a  brp.ai:li  of  the  condition  and 

nizancs  of  a   matrimotiial   court     Chan-  revives  the  adultery."     Thia  rule  is  the 

c«llor  Walwotth  at  one  time  held  »  nmch  accepted  doctrine  of  the  Eugliah  courts 

more  restricted   view.     Be  thonght  that  and  also  in  the  Uoited  States.     Durant  v. 

nothing  short  of  a  repetitioo  of  the  offence  Dnraut,  3  Eng.  Eccl.  3SS;  Eldred  e.  Eldred, 

foc^ren,  or  the  doing  an  injury  tjutdem  7  Eng.   Eccl.  144  ;  Wnmerv.  Warner,  81 

ftnim,  should  operate  as  a  revival  of  the  N.   J.   Eq.   22G  i  Odom  i>-  Odom,  86  Qa. 

Brat  oflenaeb    Johuon  v.  Johnson,  1  P«ig«  28S. 
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circumstances  of  the  husband  do  not  usuELlly  call  for  such  for- 
bearance; and  a  facility  of  condonation  of  adultery  on  bis  part 
leads  to  the  inference  that  he  does  not  duly  estimate  the  injury; 
and  if  he  is  once  in  possession  of  the  fact  of  adultery,  and  still 
continues  cohabitation,  it  ia  proof  of  connivance  and  collusion.'  (a) 
In  either  case,  to  establish  a  condonation,  knowledge  of  the  crime 
must  be  clearly  and  distinctly  proved.' 

§  55.  DamagM.  In  proof  of  damatfea  on  the  part  of  the  plaintiff, 
in  a  civil  action  for  adultery,  evidence  ia  admissible  showing  the 
state  of  domestic  happiness  in  which  he  and  hia  wife  had  pre- 
viously lived;  and  a  marriage  settlement  or  other  provision,  if 
any,  for  the  children  of  the  marriage;^  the  relations,  whether  of 
friendship,  blood,  confidence,  gratitude,  hospitality,  or  the  like, 
which  subsisted  between  him  and  the  defendant ;  *  and  the  cir- 
cumstances attendant  upon  the  intercourse  of  the  parties.'  But 
it  seems  that  evidence  of  the  defendant's  property  cannot  be  given 
in  chief,  in  order  to  acquire  damages,  the  true  question  being, 
not  how  much  money  the  defendant  is  able  to  pay,  but  how  much 
damage  the  plaintiff  has  sustained.^  The  state  of  the  affections 
and  feelings  entertained  by  the  husband  and  wife  towards  each 
other  prior  to  the  adulterous  intercourse  may  be  shown  by  their 
previous  conversations,  deportment,  and  letters;'  and  the  lan- 


iiiil.  N.  p.  27  1  1  Stephen's  14.  P.  24.  It  has  bran  uEit,  tLat  the  rank  and  tVr- 
Ences  of  the  (ilniiititf  may  be  given  in  evidence  by  him  ;  liut  this  has  been  de- 
nied i  far  tho  chamcter  of  tha  huahand  is  iint  in  iaaue,  except  merely  aa  far  aa  thftt 
reUtion  ia  concerned.     Noiton  u.  Warner,  0  Conn.  172. 

'  Ibid. 

»  Duke  o[  Norfolk  v.  Germain^.  12  How.  State  Tr.  927. 

*  Jamea  t>.  Biddin^n,  6  C.  &  P.  !iS9.  But  in  an  action  for  breach  of  promise  to 
marry,  sitcli  evidence  is  material,  aa  shoirinf;  wlint  wonld  hare  bpen  tlie  station  of  the 
plaintiff  in  society,  If  the  defendant  had  not  broken  hit  promise.  Ibid.  That  tfae 
wealth  and  standiti);  of  the  imrty  are  admissible,  aee^HBt,  §g  89,  2S9. 

'  Ante,  vol.  i.  §  102. 

(a)  It  19  held  that  the  lapse  of  a  long  time  and  ath«  rircnmatancea,  liare  been 

time  between  thevominiasioii  of  theoffence  held  enough  to  ahoir  that  the  application 

and  the  bringinjt  a  auic  for  divorce  ia  not  for  a  divorce  wag  not  bona  fide,  but  for 

in  itself  conclusive  proof  of  condonation,  some     airiister   and    fmuiliilent    purpose. 

but  it   i*  such  aa  to  demand  a  lull   and  Mikltbews  v.  MntthewH,  1  Swab,  h  T.  499  ; 

aatlsfactory  explanation    of  the  delay,  to  Williama  v.  Williams,  35  L.  J.  86. 
rebut  the  inferences  of  inaincerity  in  the         It  haa  been  held  that  cruelty  is  Dot  a 

complainant,  or  dCTiuiescencc  in  the  injury  aubject  of  condonation.     Ferkin<i  u.  Per- 

or  condonation  of  it.     Kremclberg  v.  Kre-  kina,   6  Ma-is.   69 ;  Hollister  v.  Hollister, 

melberg,  S2  Ud.  553  ;  Ferrers  v.  Ferrera,  (1  Harr  (Pa.},  449.     But  the  English  rule, 

X   Hagg,   Con.    130;   Coode  v.  Coode,   1  and   the   better  AmericHn  rule,  is  other- 

Cartel*,  755,     Proof  of  the  execution  of  wise.     Snow   o.   Snow,  2    Notes  of  Caa. 

a  deed  of  separation  ja  not,  by  itself,  proof  Siipp.  15  ;  Burr  o.  Burr,  ID  Paige  (S.  Y.I, 

of  a  condonation.    J.  C.  v.  H.  Q.,  S3  Md.  20  ;  Gardner  v.  Oanlner,  S  Gray  (Mua.), 

406.     But  the   execution  of  •  voluntary  434. 
deed  of  separation,  combined  with  lapse  of 
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gnage  and  lettors  of  the  wife,  addressed  to  other  persons,  have 
been  received  as  evidence  for  the  same  object'  Converaationa 
also,  and  letters,  between  the  wife  and  the  defendant,  and  a  draft 
of  a  letter  from  her  to  a  friend,  in  the  defendant's  handwriting, 
have  been  admitted  in  evidence  against  hitn.^  But  her  confcs- 
gioDS  alone,  when  not  a  part  of  the  res  gestcB,  are  not  admissible.^ 
If  the  wife  dies,  pending  the  suit,  the  husband  is  still  entitled  to 
damages  for  the  shock  which  has  been  given  to  his  feelings,  and 
lor  the  loss  of  the  society  of  the  wife  down  to  the  time  of  her 
death;  and  this,  though  he  was  unaware  of  his  own  dishonor 
until  it  was  disclosed  to  him  by  the  wife  upon  her  death-bed. ♦■ 

§  5C.  Domagei.  Cliaracter.  As  the  husband,  by  bringing  the 
action,  puts  the  wife's  character  in  issue,  the  defendant  may  show, 
in  what  is  called  mitigation  of  damages,''  the  previous  bad  charac- 
ter and  conduct  of  the  wife,  whether  in  general  er  in  particular 
instances  of  unchastity;*  her  letters  to  and  deportment,  towards 
himself,  tending  to  prove  that  she  made  the  first  advances;^  the 
husband's  connivance  at  the  adulterous  intercourse ;  ^  his  criminal 
connection  with  other  women;*  the  bad  terms  on  which  he  pre- 
viously lived  with  his  wife;  his  improper  treatment  of  her;  his 
gross  negligence  and  inattention  in  regard  to  her  conduct  with 
respect  to  the  defendant;  and  any  other  facta  tending  to  show 
either  the  little  intrinsic  value  of  her  society,  or  the  light  esti- 
mation in  which  he  held  it."*  The  evidence  produced  by  the  hus- 
band to  show  the  harmony  previously  subsisting  between  him  and 
his  wife  may  be  rebutted  by  evidence  of  her  declarations  prior  to 
the  criminal  intercourse,  complaining  of  his  ill  treatment;  and 
peneral  evidence  of  similar  complaints  may  be  also  given  in  re- 
duction of  damages.^'     But  no  evidence  of  the  misconduct  of  the 

'  AtUi,  vol  i.  S  103  :  Jones  v.  Tbompion,  6  C.  &  P.  416.  Even  tlioucli  the  Ipttpn 
rnntain  other  fsgta,  irhich  of  theniaelves  could  not  properly  be  submitted  to  tlie  jury. 
Willis  r.  Bemiinl,  S  KinfF.  376. 

«  fcilter  r.  Morlt-r,  Bull.  N.  P.  28  ;  Wilton  v.  "WehBter,  7  C.  4  P.  I9S. 

»  ll.i.i. ;  .Iveson  'v.  tyinl  Kinnaird.  8  East,  188  :  Walter  v.  Green,  1  (.'.  &  P.  621 ; 
Winsm..re  v.  GreenUtnk,  Willcn,  577. 

'  Wilton  p.  WehstiT,  7  C.  t  P.  Ifl8,  per  Coleridge,  J, 

•  S-e  mfrn,  tit.  Uiiniaeefl,  jj  265-267. 

<  Bull.  N.   r,  29(9 ;  Id.  27  ;  Hodgea  v.  Windham,  Peake's  Cut.  3S  ;  Gai-.liner  v. 
Jidts.  1  St-ltr.  N.  P.  24 ;  anU,  vol.  L  {  54. 
I  EUim  D.  Fawrett,  2  Eep.  662. 

•  1  Stepli.  N.  P.  28  !  aiipra,  fi  61  ;  1  Selif-  N,  P.  23,  34.  The  representation  made 
bv  his  wife  to  her  hilsbnod,  on  the  eve  of  her  elopement,  ia  adniLsxible,  aa  ]>nrt  or  tlifl 
nigt^rc,  to  repel  the  impntation  of  connivance.     Hoare  o.  Allen,  3  Eap.  278. 

•  Bromley  o.  Wallace,  5  Eap.  237. 

^  TrelaKnejr  c  Coleinan,  2  Stark.  IBl  ;  I  R.  &  Aid.  90 ;  Jones  v.  Thompson,  6  C 
*  P.  415  ;  Winter  p.  Wroot,  1  M.  &  Rob.  404. 
"  Winter  V.  Wroot,  1  H.  &  Bob.  404. 
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wife  Bubaequeot  to  her  connectioa  with  the  defendant  can  be 
received.' 

§  57,  Letters  of  wife.  The  letters  of  the  wife,  in  order  to  be 
admitted  in  favor  of  the  husband,  must  have  been  written  before 
any  attempt  at  adulterous  intercourse  had  been  made  by  the  de- 
fendant.* And  whenever  her  letters  are  introduced  aa  expressive 
of  her  feelings,  they  must  have  been  of  a  period  anterior  to  the 
existence  of  any  facts,  tending  to  raise  suspicions  of  her  miscon- 
duct, and  when  there  existed  no  ground  to  impute  collusion.^ 
But  in  all  these  cases,  the  time  when  the  letters  were  written 
must  be  accurately  shown ;  the  dates  not  being  sufficient  for  this 
purpose,  though  the  postmarks  may  suffice.* 

§  58.  When  plainttS  may  give  evidence  of  good  oharaoter  of  tbe 
wife.  Though  the  general  character  of  the  wife  is  in  issue  in  this 
action,  the  plaintiff  cannot  go  into  general  evidence  in  support  of 
it,  until  it  has  been  impeached  by  evidence  on  the  part  of  the  de- 
fendant, either  in  cross-examination  or  in  chief;  but  whether  the 
plaintiff  can  rebut  the  proof  of  particular  instancctt  of  miscon- 
duct, by  proof  of  general  good  character,  may  be  doubted ;  and  the 
weight  of  authority  seems  against  its  admission. "(a) 

1  Elsam  v.  Fawcett,  2  Esp.  562. 
'  Wilton  V.  Webster,  7  C.  &  P.  198. 

*  Edimnls  i>.  Crock,  4  Eap.  30. 

<  Edwards  v.  Crock,  Ibid.  ;  1  Steph.  N.  P.  27. 

*  Banfleici  e.  Uasaey,  1  Campb,  HO;  Dodd  v.  Korm,  3  Camnb.  GIB,  Datdem. 
Parr  v.  Hiekn,  Bnll.  N.  P.  2S6  ;  s.  c.  4  F.sp.  51  ;  Siephenaoa  v.  Walker,  4  Esp.  GO, 
61 J  Bate  V.  Hill,  1  C.  ft  P.  100  j  anU.  vol.  i.  SS  64.  65  ;  1  Sleph.  N.  P.  28. 

(a)  Even  after  tha  adultery  of  the  wife,  the  adulterj  of  the  defendant  is  allc^ied  to 

Shattuck    V.    Hammond,    46    Vt.    468 ;  have  been  committed  ia  admissible.     The 

Smith  V.  Mastein,  15  Wend.  (N.  Y.)  270.  defendaLt  may  ahow  that  the  character  of 

On  the  trial  or  sn  indictmeDt  for  adul-  such  person  fcr  chastity  ia  good.    Com.  «. 

tery,  evidence  of  the  character  or  raputa-  Gray,  129  Hum.  174. 
tion  for  chaatity  of  the  person  with  whom 
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§  59.  Ageno;  definsd.  An  agent  is  one  who  acts  in  the  place 
and  stead  of  another.  The  act  done,  if  lawful,  is  considered  as 
the  act  of  the  principal.  It  is  not  always  necessary  that  the  an- 
thority  should  precede  the  act ;  it  may  become  in  law  the  act  of 
the  principal,  by  his  subsequent  ratification  and  adoption  of  it^ 
The  vital  principle  of  the  law  of  agency  lies  in  the  legal  identity 
of  the  agent  and  the  principal,  created  by  their  mutual  consent. 
If  the  agent  does  an  act  within  the  scope  of  his  authority,  and  at 
the  same  time  does  something  more  which  he  was  not  authorized 
to  do,  and  the  two  matters  are  not  so  connected  as  to  be  insepar- 
able,  even  though  both  may  relate  to  the  same  subject ;  that  which 
he  had  authority  to  do  ia  alone  binding,  and  the  other  is  void.' 

§  60.  Bvidenos  of  agenoy.  The  evidence  of  agency  is  either 
direct  or  indirect.  Agency  ia  directly  proved  by  express  words 
of  appointment,  whether  orally  uttered  or  contained  in  some'  deed 
or  other  writing.  It  is  indirectly  established  by  evidence  of  the 
relative  situation  of  the  parties,  or  of  their  habit  and  course  of 
dealing  and  intercourse,  or  it  is  deduced  from  the  nature  of  the 
employment  or  from  subsequent  ratification.* 

§  61.  Antboritr,  how  proved.  As  a  general  rvXe,  it  may  be  laid 
down,  that  the  authority  of  an  agent  may  be  proved  by  parol  evi- 
dence; that  is,  either  by  words  spoken,  or  by  any  writing  not 
under  seal,  or  by  acts  and  implications.*  (a)  But  to  this  rule  there 
are  some  exceptityna.  Thus,  whenever  an  act  is  required  to  be  done 
under  teal,  the  authority  of  the  agent  to  do  it  must  also  be  proved 
by  an  instrument  under  seal.  A  writing  without  seal  will  not  be 
sufficient  at  law  to  give  validity  to  ».  deed,  though  a  court  of  equity 
might,  in  such  case,  compel  the  principal  to  confirm  and  rati^ 

1  Maclpan  v.  Dann,  1  Bins.  722 ;  BtOT7  on  AgenCT,  1%  289-260. 
1  Hammond  v.  Hiobigan  Btats  Btmk,  1  Walker  Ch.  214. 

*  Stoiy  on  Agencj',  {  4G ;  2  Kent,  Comm.  612,  01S;  Pftle^  on  ADenej,  p.  S. 

*  StorV  on  ^[eucT,  S  17 ;  S  Chitty  on  Comm.  &  Man.  p.  5 ;  Cote*  v.  Trecothick, 
•  Vefc  2W. 

(a)  Drnmnght  v.  Fhilpot,  18  6*.  424.  premmptioti  li  that  It  waa  a  general 
IT  an  agencj  be  pioTed,  and  thsra  ia  no  ageucjr.  UetbUM)  Co.  v.  Haj^  Si  Ha, 
arldetica  that  it  wa*  a  limited  (gene?,  the    IflB, 
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the  deed.*  (a)  The  principle  of  this  exception,  however,  ia  not 
entirely  followed  out  in  the  common  law ;  for  an  authority  to  sign 
or  indorse  promiBsory  notes  may  be  proved  by  mere  oral  com- 
municatipns,  or  by  implication;^  and  even  where  the  Statute  of 
Frauds  requires  an  agreement  to  be  in  writing,  the  authority  of 
an  agent  to  sign  it  may  be  verbally  conferred.^  (6) 

§  62.  When  oorponttiOD  U  principal.  Where  a  eorporation  aggre- 
ifate  IB  the  principal,  it  was  formerly  held,  that  the  authority  of 
its  agent  couM  be  proved  only  by  deed,  under  the  seal  of  the  cor- 
poration. But  this  rule  is  now  very  much  relaxed  both  in  England 
and  America ;  and  however  necessary  it  still  may  be  to  produce 
some  act  under  the  corporate  seal,  as  evidence  of  the  authority  of 
a  special  agent,  constituted  immediately  by  the  corporation,  to 
transact  businesB  affecting  its  essential  and  vital  interests ;  yet, 
in  all  matters  of  daily  necessity,  within  the  ordinary  powers  of 
its  officers,  or  touching  its  ordinary  operations,  the  authority  of 
its  i^^nta  maybe-proved  as  in  the  case  of  private  persons.^ (c) 

1  Stoiy  on  Agency,  {  IS  ;  Hairuon  n.  Jackvan,  7  T.  R.  207 ;  Paley  on  Agencj,  bj 
lAajd,  157,  158.      U  the  deed  ii  executed  in  the  presence  of  the  principal,  no  othei 
tnthority  is  Decessar;.     Stoiy  oa  A^eney,  |  SI. 
'  Story  on  Agfncy,  S  50. 

■  Maclean  v,  Duoii,  4  Bing.  722 ;  CoI>^  v.  Trecothick,  9  Ves.  »0  ;  Pale;  on 
Agency,  hy  Lloyd,  158-161  ;  Emmer«OQ  o.  H«elia,  2  Taunt,  48  ;  Story  on  Agency,  g  60; 
If  an  instrument,  eiecBted  by  an  agent,  be  one  trhtch,  without  seal,  would  bind  the 
principal,  it  will  hind  bim,  if  it  be  under  seal.  Wood  v.  Auliom  &  Rochester  R.  R. 
Co.,  4  Selden  (N.  Y.),  160.     See  Wheeler  ».  Nevins,  S4  Me,  54. 

*  Story  on  Agency,  S  53  :  East  Iiondon  Water  Works  Co.  v.  Bailey,  4  Bing.  283 ; 
Bank  or  Coknibia  v.  PatterwD,  7  Crunch,  299-305,  Smith  v.  Birmiagham  Gas- 
fa)  Though  a  power  of  attorney  sot  need  not  it«elf  be  in  writing,  but  may  be 
.nndersealisnotaauSicientautbarit^  toei-  maile  orally,  yet  a  mere  authority  I o  adX 
ecutci  aninstrument  undersoii,  yet  itiN  not  will  not  authorize  the  agent  to  siini  a 
therefore  wholly  Toid.  If  it  authori«e»  a  written  contract  fat  conveyance.  Milne 
aale  of  land,  the  sale  w-ill  be  valid ,  and  if  D.  Kleb,  44  M.  J.  Eq.  378. 
the  purchaser  under  auch  a  aale  [wys  hie  (c)  Melled^ie  v.  Boston  Iron  Co.,  G 
money  for  the  land,  he  thereby  completes  Cn»h.  17B,  NRrngiDsett  Bank  t,  Atlantic 
as  equitable  title  to  t  ha  land,  anda  court  Silk  Co.,  3  Met.  282.  In  a  recent  cnse  io 
of  equity  will  enforce  this  liile,  either  by  Maine,  it  was  held  that  it  is  not  rccesaary 
compelling  the  vendor  to  make  out  sufS-  that  the  agent  of  a  corpomtion  should  be 
cient  deeds  and  conveyances  of  the  land,  authDriied  by  instrument  under  seal,  or 
or  by  enjoining  process  of  law  brought  to  even  by  formal  vote,  when  the  act  or  acts 
eject  the  vendee  when  he  is  in  possession,  which  he  is  to  nerfomi  do  not  involve  the 
Watson  tr.  Shoniian,  84  111.  263.  Cf.  alUxing  of  aseal  to  any  written  instniment. 
Baker  p.  Fivemaa,  35  Me.  485.  Where  a  Fitch  a.  Steam  Mill  Co.,  80  Me.  34. 
statute  makes  it  indispensable  to  a  good  Where  no  one  is  specially  authorized  bv  any 
conveyance  of  land  that  the  deed  shall  be  statute,  or  by  the  by-taws,  to  rail  meetings 
witnessed  by  two  sabscrihing  witnesses,  a  of  a  trading  corporation,  in  the  absence  of 
power  of  attorney  to  convey  lands  under  any  special  aathority,  it  is  competent  for 
such  statute  is  not  good,  unless  witnessed  the  general  agent  of  such  corporation  to 
by  two  subscribing  witnesses.  Gage  ».  notify  meetings  whan,  in  his  judgment,  the 
Oage,  30  N.  H.  42D.  interest   REid  nosiness  of  the  corporation 

(6)  Althongh  an  authority  to  make  a  tvqoira  iL  Stebbins  t>.  Meriitt,  10  CnA. 
Ritten  contract  to  sell  (ud  convey  land    SS. 
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And  where  a  deed  is  signed  bj  one  as  the  agent  of  a  corporation,  if 
the  seal  of  tlie  corporation  is  affixed  thereto,  it  will  be  prexumed, 
in  the  absence  of  contradictory  evidence,  that  the  agent  was  duly 
authorized  to  make  the  conveyance.' 

§  63,  Whan  anthoiity  tM  la  wiituiB.  If  the  authority  of  the  agent 
is  in  writing,  the  writing  must  be  produced  and  proved ;  and  if, 
from  the  nature  of  the  trajisaction,  the  authority  mast  have  been 
in  writing,  parol  testimony  will  not  be  admissible  to  prove  it,  un- 
less as  secondary  evidence,  after  proof  of  the  loss  of  the  origi-; 
nal.*(a)  Where  the  authority  was  verbally  conferred,  the  agent 
himself  is  a  competent  witness  to  prove  it;^  but  his  declarations, 
when  they  are  no  part  of  the  re»  gestce,  are  inadmissible,  *(fi) 

§  64.  VTban  It  is  Infrared  from  tha  ralatlona  of  tbe  parties.  Where 
the  agency  is  inferred  from  the  relative  situation  of  the  parties,  it 
is  generally  sufficient  to  establish  the  fact  that  the  relationship 
in  question  was  actually  created ;  and  this  must  be  proved  by  the 
kind  of  evidence  appropriate  to  the  case.  Thus,  where  the  sheriff 
was  sued  for  the  wrongful  act  of  a  bailiff,  it  was  held  not  enough 
to  prove  him  a  general  bailiff,  by  official  acts  done  by  him  as  such; 
but  proof  was  required  of  the  original  warrant  of  execution,  di- 
rected by  the  sheriff  to  the  bailiff,  which  is  the  only  source  of  a 
bailiEF's  authority,  he  not  being  the  general  officer  of  the  sheriff.' 
If  the  relation  is  one  which  may  be  created  by  parol,  it  may  be 
shown  by  evidence  of  the  servant  or  agent,  acting  in  that  relation, 
with  the  knowledge  and  acquiescence  of  the  principal,  whether 
express  or  implied.^ 

Light  Co.,  1  Ad,  &  EI,  S28  ;  B«Dk  of  the  United  Sl4tea  v.  Dtindndge,  12  Whnit  67- 
75 ;  Riindal  e.  Van  VetcheD,  19  Johns.  60  ;  Diitiii  v.  St,  Andrew  a  Cliureh,  14  Johm. 
118  i  Perkins  o.  W»»hin«on  Ins.  Co.,  4  Cow,  646  ;  Troy  Turnpike  Co.  o.  M'Ches- 
nev,  21  Wend.2»Si  .Angell  &  Ames  on  Corp.  1S2,  1S3;  Reio.  Digg,  3  P.  W ma.  127. 
1  Flint  V.  Clinton  Co.,  12  N.  H.  430. 

*  AiUe,  vol.  I  3S  Se-SB  ;  Johnson  e.  Mason,  1  Esp.  89. 

*  Ante,  Tol.  i,  ||  418,  417,  and  cases  there  cited. 

*  Aidt,  ia\.  i.  9  113  ;  Clark  b.  Bsksr,  2  Wliart.  340. 
6  D™ke  tp.  Sykes,  7  T.  R.  118. 

*  Price  V.  Marsh,  1  C.  &  P.  60 ;  Hex  e,  Almon,  6  Burr.  2680  j  Garth  d.  Uowsrd,  5 

(a)  The  agency  ai  a  qneatlon  o[  fact,  in  ratified  auhseqnently  by  him,  evidence  o[ 

a  eollattral  pToceedivg,  may  be  proved  hy  the  agency.     Whitinft  p.  Lake,  91  Pa.  St 

the  acta  or  declarations  of  the  principal  and  349;  Revnolda  v.  Continental  Insurance 

•gent,  and  the  proof  is  not  confined  to  the  Co.,  36  Htch.  131.     While  the  declars- 

writin;;    itself.      Coliinihia,    Ac.    Co.    ».  tions  of  an  agent  ai-e  not  evidence  of  hia 

Oeisse.  38  N.  J.  L.  S6.  employment  by  the  principal,  yet  a  seriei 

(ft)  Declarations  of  the  agent  to  third  of  continuoua  acta  performed  by  him  in  the 

parties,  atating  bis  agency  and  its  scope,  business  of  hisallegeil  principals,  and  their 

are  not  competent  evidence  to  prove  the  recognition  and  acimiescence  in  this  con- 

eziatence  or  scope  of  the  agency.     Kor  are  duct  by  him,  furnish  evidence  of  his  em- 

his  acts   done  without  the  knowledge  or  ployment.     The  Odorilla  d.  Baiilpy,  12S 

aathority  of  the  alleged  principal,  and  not  Pa.  at.  292. 
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§  64  o.  Extent  or  m^Baoj.  The  mere  exiatence  of  tiie  relation, 
however,  establishes  an  agency  no  further  than  is  necessary  for 
the  discharge  of  the  duties  ordinarily  belonging  to  it.  Thus,  the 
actu&I  command  of  a  ship,  aa  master,  rendeni  the  owaer  chai^- 
able  only  for  all  such  acts  as  are  done  by  the  master  in  the  ordi- 
nary course  of  his  employment '(a)  But  the  marital  relation 
alone  vill  not  render  a  husband  liable,  by  raising  a  presumption 
of  agency  in  the  wife,  where  her  orders  for  goods  are  of  an  ex- 
travagant nature,  disproportionate  to  the  husband's  apparent 
ability.*(6) 

C.  A  P.  MO  ;  s.  a  S  Kds.  4S1 ;  SI017  on  Agency,  {  S5  ;  WUta  t>.  Edgman,  1  Ont- 
ton  (Tenn.),  1». 

1  Btory  on  Agency,  {}  116-133  ;  Abbott  on  Sfaipping,  part  2,  c  8,  8. 

■  Luie  ■.  Ironmonger,  1  New  Pr.  Cu.  106  ;  Fneatone  o.  Bntoher,  9C.kF.  64S. 

(a)  Bogcn   b.   HcCune,   19   Uo.   657.  th«  wife  daliver  to  the  huaband  a  dieek 

The  Duster  of  a  ship  hea  nogi^nml  aathar-  payable  to  tbe  order  of  a  third  penoD,  thii 

ity  SB  >nch  to  sign  a,  bill  of  lading  for  goodi  u  not  eoncluaive  eTidenca  that  tbe  hiu- 

wbioli  are  not  put  on  board  the  Teasel,  and  hand  wai  tbu  agent  of  the  wife  to  receire 

if  he  doea  ao,  the  owner*  are  not  re8|>ond-  the  anionnt  of  the  check,   although    it 

ble  therefor.     Grant  v.  Norway,  2   £ng.  woald  andoubtedly  conetitate  ntrong  eri- 

Law  &  Eq.  S37  ;  Hubbenty  v.  Ward,  18  dence  of  the  fact.     Hunt  d.   Poole,  ISS 

Id.  661  ;  Coleman  b.  Kicbe*,  39  Id.  SSS.  Hasa.  221.     The  huabuid  acting  ae  the 

lb)  In  a  recent  case  in  Uaine  on  this  wife'*  agent  to  purchage  materiaLi  for  ttM 

■nbject,  it  is  said  that  there  is  apparently  erection  of  houaee  nponher  premises  ieuot 

•  presumption  that  a  wife,  so  Ions  as  she  thereby  authorized  to  adjust  tritb  the  con- 

lirea  with  her  husband,  has  an  implied  au-  tractor  who  builds  the  houses  the  amonnt 

thority  to  act  as  his  agent  in  the  purchase  of  his  claim  against  the  wife  to  as  to  bind 

of  sucb  articles  aa  are  reasonably  necessary  ber  from  dispntiug  the  amonnt.    Parker 

for  heraelr  or  the  family.     TbU  impliHl  s.   Collins,   127  N.   Y.   18S.      Far  cue* 

authority  arises  from  ttie  necenity  of  the  when  ilif;ht  evidence  was  held  to  estab- 

caaeond  from  the  ordinary  course  of  alTairs,  lish  the  agency  of  the  husband,  see  Andei^ 

and  does  not  extend   to  subjects  ivhich  son  v.  Amee,  151  Haas.  12,  and  Jefferdi  n. 

would  fall  ontside  the  natural  scope  of  tbe  Alvard,  *iipni.    There  is  no  presumption 

wife's  butiinessi   for  instance,  mem  con-  that  a  son  is  agent  for  his  father  merely 

tracts  for  the  purchase  ol  household  art i-  from  the  relationship.     Corr  n.  OreenReld, 

clsB,  or  apparel  groaaly  unsuitable  to  the  134  Pa.  St  503.     The  qneation  Is  one  of 

station  in   life  of  the  family.     Baker  a.  fact,  and  may  be  proved  by  circumstance* 

Carter,  83  Me.  133.  showing  suoh  agency  as  well  as  by  direct 

There  is  no  presnmptinn  that  the  bus-  evidence.     Among  such  circumstances  am 

band  is  the  agent  of  the  wife,  to  manage  tbe  fact  that  the  father  is  very  old  and  has 

ber  separate  property,  and  there  must  be  considerable  property,  that   his  son   baa 

direct  evidence  of  the  fact.      JefFerds  v.  very  little  property,  that  a  eootract  signed 

Alvanl,151   Mass.  93  ;    Binuey  b.  Globe  by  the  son,  and   being  the  contract  in 

Nat.  Bank,   150  Mass.   678.      Upon  the  question,  was  told  to  the  father  after  being 

question  of  tbe  husband's  agency  to  man-  made,  and  that  the  work  d —  — j—  -■-- 

contract  ia  turned  over  by  t _   ..__ 

father,  nnder  circumstances  showing  that  it 

person  to  work  upon  the  property,  and  the  is  improbable  that  the  son  intended  to  make 

wife  knew  that  anch  person  was  working  his  lather  a  giFL     Ford  v.  Linehan,  140 

there  and  directed  him  as  to  part  of  the  Mass.  284,     There  is  no  presumption  that 

work,  will  justify  the  finding  that  the  wife  the  daughter  is  the  agent  of  the  mother, 

authorized   the   huaband    to   employ  the  butslightevideDce  in  support  of  this  point 

parson  for  herself,     Wbealon  v.  Trimble,  in  addition   to  the  conndential   relations 

146  Mass.  346.     So,  on  the  question  of  between  them  would  jmtify  the  finding  of 

the  autbotity  of  the  husband  to  act  as  the  the  agency.     Gannon  r.  Huffin,  151  Haas. 

agent  of  bis  wife,  it  has  been  held  that  if  20S.     And  probably  in  all  caaea  of  dome*- 
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§  65.    AcenelAB  proved  br  habit  and  oeims  of  dvallng.     The  most 
QumerouB  claaa  of  cases  of  agencjr  ia  that  which  relates  to  affairs 

tio  reUtioiis  Its*  eTidenoB  would  wamut  a  denca  of  an  asency,  may  be  cited  a  cue  in 

fiudiog  of  th«  tm^acf  than  betwecD  Btnm-  which  it  wu  hali  that  a  widow,  who  wai 

gets.   A  general  telling  ageut  is  authorized  aathnrized  by  the  hein-g.b-lBW  of  ber  hus- 

to  kU  goodi  in  the  oaoal  manner,  and  band  to  ereot  a  monument  over  bim,  de- 

only  in  the  naoal  manner  in  which  goodi  rived  from  inch  authority  not  only  m  right 

or  tbingt  o(  that  Kurt  are  sold.     Shsw  v.  to  enter  into  a  contract  for  anch  a  monu- 

Stoue,   I   Cush.   (Uaiw.}  228.     But  such  nient,  but  inciden tally  to  license  the  per- 

agent  has  no  im)>lied  authority  to  bind  bii  son  who  was  to  constract  the  monument  to 

Cincipals  by  a  speaiul  warranty  ;  ai  that  enter  the   burial  lot  for  the   purpose  of 

ur  sold  by  him  on  their  account  will  buildiiig  the  monument,   and  (urUier,  to 

ke«p  sweat  during  a  aea,  voya^,  in  the  remove  it  if  it  waa  not  astisfactory,  or  if  ii 

abeenc*  of  any  business  usage  to  that  of-  was  not  paid  for  according  to  the  contract ; 

feet     Upton  r.  SuIToIIl  County  Mills,  11  although,  in  fact  the  had  no  title  to  or  in- 

Id.  ess.    See  also  Nash  D.  Drew,  fi  Id.  422.  tereatm  the  burial  lot.     Fletcher  f.  Evans, 

BntneeEiellc.  Fraaklii),3SDeed(Tean.),  140  Mats.  341.      Again,  at  an  incident 

236.     An  agent  to  parohase  has  authority  necessarf  to  the  proper  carrying  out  of  lbs 

to  make  repretuntatLont  as  to  the  aolvency  agency,  it  was  held  that  a  Mlliag  tgeut  fnr 

of  fail  principal.    Hunter  v.  Hudsou  River,  a  new  artjcle  of  manufacture  has  implied 

Ac.  Co.,  20  Barb.  {H.  ¥.)  493.  anthoritv  to  make  a  promise  binding  hie 

An  authority  to  aell  and  convey  lands  principal  to  continue  a  tyetem  of  adrertii- 

fbr  cash  confen  oh  tbe  agent  the  right  to  itig  thu  article  which  haa  been  carried  on 

receive  the  purchase- money.     Johneoo  u.  previoua  to  the  lale,  and  which  is  neces- 

HcOrnder,  IS  Mo.  S6G.     A  letter  of  attor-  aary  in  order  to  secure  its  succesatul  con- 

ney,  which  authorizes  an  agent  to  purchase  tinuanc&     Ayer  i'.  U.  W.  Brll  Manulac- 

goodt  belonging  to  A  and  others,  and  draw  turing  Co.,  147  Mast.  48.     In  cases  for 

such  bills  aa  should  be  agreed  on  between  prosecutions  for  illegal  tale  of  liquor,  where 

him  and  A,  does  uot  autboiize  tbe  purchase  the  bale  was  made  by  a  clerk  or  employee 

of  tnch  goods  from  other  persons.     Peck-  of  the  defendant,  the  question  whether  tbe 

ham  V.  Lyon,  4  McLean,  C.  C.  45.     An  tale  was  authorised  by  the  principal,  is  one 

•gent  employed  to  buy  and  aell,  has  no  of  fsct  to  be  tubmitted  to  the  juiy  under 

authority  to  bind  his  principal  by  a  n^^  all  tbe  circumstances  of  the  case,  the  bnr- 

tiable  note  given  for  goods  boogbt,  unleas  den  of  proof  in  soch  case  beiug  upon  the 

the  giving  of  such  note  be  indinpensable  to  Commonweslth.      Com.    i:    Houle,    117 

eairying  on  the  butineaa  in  which  he  is  Mast.   S88.     But  it  has  been  held,  that 

amployed.     Temple  v,   Pomroy  el  al,,  4  proof  oF  tbe  tale  of  alcohol  by  a  druggist's 

Otay  (Uaaa. ),  129.     Tbe  nile  to  be  gatfa-  clerk,  in  tbe  rc^lpllar  course  of  business,  Is 

ncd  from  the  cases  ia  that  if  proof  ia  given  tuSicient  evidence  of  an  agency  in  tbe  clerk 

of  a  distinct  kind  of  agency,  the  authority  for  such  aale.     Com.  v.  Ferry,  148  Maaa. 

of  the  a^nt  will  extend  to  acts  which  are  162.     The  delivery  of  goods  by  the  aeller 

birly  within  the  scope  of  euch  agency,  but  to  a  common  earner,  to  be  tlaosferred  to 

not  to  acta  which  are  of  an  entirely  distinct  tbe  buyer,  does  not  constitute  the  carrier 

chancter.     Thua,  where  it  is  proved  that  the  agent  of  the  buyer  unlrsa  that  apptara 

one  ia  the  agent  of  another  for  the  catting  npon  the  evidence  affirmatively.     Lane  v. 

of  logs  in  the  woods  and  hauling  them  to  Coadwick,  146  Moss.  68.     If  an  ageiit  haa 

market,  or  driving  them  on  the  atreAm,  authority  to  sell  chattels,  it  may  be  in- 

this  evidence  duea  not  iarerentially  prove  ferred  that  be  ia  also  to  receive  pay  fortha 

an  agency  to  sell  tbe  tame  in  the  market  tame  at  the  time  of,  or  at  part  of,  the  seme 

njun  the  arriVal.     Stratton  v.   Todd,   82  transaction.     This  is  an  inference  ur  prr- 

He.  ]  49.     The  authority  of  an  attorney  at  aumption  arising  from  Ihe  usual  course  of 

law  who  ban  had  placed  in  his  hands  a  buiincM  iiiidrrauchcircumatancca.  Trainer 

claim  for  collection,  is  sulBrient  to  author-  v,  Morison,  78  Me.  ISa 

ize  him,  after  jurigment,  to  take  out  eie-  Where  a  mortgagee  allowshis  tttomey, 

ention  and  sufh  supplementary  procesa  at  who  negotiates  a  loan,  to  retain  poaseasion 

may  be  neceaiary  for  the  collection  of  the  of  tbe  mortgage  and  bond,  and  the  mort- 

debt.     If,  therefore,  he  oaosea  the  judg-  gagor  knowing  that  tbe  attorney  has  such 

mcnt  debtar  to  be  illegally  arrested,  his  poeseeaion,  makes  payment  under  the  mort- 

clieat  is  liable  therefor.     Sbattuck  v.  Bill,  gage,  this  continued  poaaession  by  the  at- 

142  Mass.  56.  torney    ia    Bufflcieiit   evidence    to    raise    a 

At  an  instance  of  the  sapplementaiy  presumption  of  his  authority  to  receive  the 

powett  which  may  be  inferred  from  evi-  payment,  and  in  order  to  render  tht  pay- 
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of  trade  and  commerce,  where  the  agency  is  proved  by  inference 
from  tha  habit  and  cov.Tte  of  deeding  between  the  parties.  This 
may  be  such  as  either  to  show  that  there  must  have  been  an  origi* 
nal  appointment,  or  a  subsequent  and  continued  ratification  of 
the  acts  done;  but  in  either  case  the  principal  is  equally  bound. 
Having  himself  recognized  another  as  his  agent,  factor,  or  ser- 
vant, by  adopting  and  ratifying  his  acta  done  in  that  capacity,  the 
principal  is  not  permitted  to  deny  the  relation  to  the  injury  of 
third  persons  who  have  dealt  with  him  as  such.'     Cases  fre- 

1  2  Kent,  Comtn.  AH,  6IG-    Tlie  decuiont  on  implied  agencies  «te  colleuted  and 

ment  of  no  effect,  llie  inortgagce  muU  show  tuallj  received  at  the  vhtirf,  frandnleDtlr 

not  ovXj  that  tbe  attorney  bad  no  author-  K>re  ■  Tecuijit  for  goods  whieb    had    nc^ 

ity  to  rsceive  such  payment,  liiit  lliat  this  Oeen  received,  the  princi(iHl  was  not  bonnd, 

lack  or  nutliority  wan  known  to  the  mort-  »a  it  ra»  not  within  the  scope  of  the  agent'* 

^gor  at  tile  time  he  mnde  the  ]nyment.  authority,  in  the  courw   of  hii   eniploy< 

Crane  v.  Gmeneweld,  120  N.  Y.  274.      It  ment,  Ut  give  euch  receipt.      Coleman  d. 

\a  stated  in  a  recent  case  in  New  York  that  Riches,  2a  Eng.  Law  and  Eq.  S23. 


where  one  is  given  authority  to  acU  land  The  delivery  of  an  account  to  an  agent 
for  another,  the  authority  include^t  power  to  collect  confera  no  anthority  to  Battle  it 
to  eiecute  a  deed  with  general  wnrmntjf ,  if    in  any  other  mode  ;  and  if  the  agen 


mode  of  cee<la  hi*  authority,  the  [iiincipal  does  not 
conveying  laikd  in  the  place  when-  the  land  mtifv  hi»  act  liy  neglecting  to  give  notiea 
is  situated.  Si:hultz  v.  Grifliii,  121  N.  Y.  that 'he  repudiates  it.  Towell  v.  Henry,  27 
284.  It  baa  been  held,  that  proof  of  an-  Ala.  612  ;  Kirk  v.  Hiatt,  2  Carter  (Ind.), 
thority  given  to  an  agent  to  sell  proiierty,  322.  Authority  to  an  agent  to  "aettle," 
j>ii[ilieB  authority  to  make  such  ifpresenta-  is  not  aiithority  to  aubmit  to  arlntratioa. 
tions  in  regard  to  quality  and  condition  ilubc:r  F.  Zimmerman,  21  Ala.  488. 
as  usually  accompany  such  transaction:*.  A  general  agent  of  an  insurance  com- 
and  the  principal  ia  bound  by  his  fraad.  pany  binds  his  principal,  although  he  de- 
alent  rcnresentations,  although  hs  did  parts  from  his  instnictioni  -,  nnjeaa  tboM 
not  specially  authoriie  them,  and  was  with  whom  he  ia  dealing  have  notice  that 
ignomut  of  them,  and  did  not  intend  be  ii  tranagreraing  his  antbority.  X.  Y. 
any  fraud.  Mavcr  v.  Dean,  US  N.  Y.  Central  Ins.  Co.  o.  National  I'm.  Ins.  Co., 
556.  But  in  another  case  it  was  sail!  that  20  Rirk  498  ;  Hunter  r.  Hudson  River, 
theanthority  tosellgnodssenttoanagent  Ite.  Co.,  Id.  433.  See  also  Barber  c.  Brit- 
on con.iignment,  does  not  give  him  implied  ton,  *J6  Vt.  112  ;  Linsley  v.  Lovely,  Id. 
anthority  to  represent  them  in  any  rt>s[«ut  123  ;  Chouteaui  v.  Leech,  18  Peon.  St. 
other  than  that  which  tlier  are ;  and  it  is  224  ;  Un.  Mut.  Ina.  Co.  v.  Wilkinson.  13 
his  duty  to  Knd  out  what  they  are.  and  Wall.  (U.  S.)  232  ;  May  on  Ins.  %%  143, 
represi'nt  them  accordingly.  Argersinger  144.  Bnt  the  authority  of  an  agent,  how- 
V.  MncNaughton,  114  N,  Y.  S3S.  And  in  ever  general,  if  capable  of  being  executed 
a  case  in  New  Jersey  it  is  held,  that  a  in  a  Mwful  manner,  is  neverto  be  eMended 
vendor,  who  neither  authoriiesrepresent*-  by  conntruction  to  acts  prohibited  bylaw, 
tione  to  be  made  in  reganl  to  the  <|iiality  so  as  to  render  his  innocent  principal  liable 
of  the  articles  to  be  sold,  nor  instnicts  the  in  a  criminal  proeecution.  Clark  a.  Klet*' 
agent  to  use  any  artifice  to  conceal  the  de-  ropolitan  Bank,  3  Ducr  (S.  Y.j,  241. 
facts  in  making  the  aale,  is  not  liable  for  After  considerable  fluctuation  of  opinion. 
any  fraudulent  representation  of  the  agent  it  now  seema  to  be  settini,  in  England  at 
as  to  the  value  of  the  property.  Decker  u.  least,  that,  where  the  prinripal  reaidas 
Fredericks,  47  K.  J.  L.  472.  Proof  of  abroad,  his  agent  in  England  cannot,  with- 
agency  to  manage  a  hotel  does  not,  as  mat-  out  express  autbotity,  pledge  his  foreign 
ter  of  law,  infer  an  authority  to  enter  into  princiml'a  credit.  This  naage  of  trade  ia 
a  contract  with  a  livery  stable  keeper  for  so  well  establlahed,  that  the  conrla  ara 
the  carriages  and  horses  for  the  use  of  the  inclined  to  treat  this  rale  as  matter  of 
occu]mnrs  of  the  hoteL  Brockway  e.  Hnl-  law.  Armstrong  v.  Stokes,  L.  R.  7  Q.  B. 
lin,  46  N.  J.  L.  451.  628  ;  Die  Elbinger  o.  Claye,  L  R.  8  Q.  B. 
Where  the  agent  of  a  whar6nger,  whose  313  ;  Button  i>.  Bnlloeh,  L.  B.  S  (j.  B. 
daty  it  was  to  give  receipti  for  goods  ac-  831. 
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qnentlj  occur  in  which,  from  the  habit  and  course  of  conduct  and 
dealing  adopted  b^  the  principal,  the  jury  have  been  advised  and 
permitted  to  infer  the  grant  of  authority  to  one  to  act  aa  his  sales- 
man,'  broker,*  servant,*  or  general  agent,*  and  even  to  his  wife,' 
to  transact  business  in  his  behalf ;  and  he  has  been  accordingly 
held  bound.  A  single  payment,  without  disapprobation,  for  what 
a  servant  bought  upon  credit,  has  been  deemed  equivalent  to  a 
direction  to  trust  him  in  future;*  and  the  employer  has  been  held 
bound  in  auch  case,  though  he  sent  him  the  second  time  with 
ready  money,  which  the  servant  eml>ezzled.^  In  regard  to  the 
payment  of  moneys  due,  the  authority  to  receive  payment  is  in- 
ferred from  the  poHBession  of  a  negotiable  security;  and,  in  re- 
gard to  bonds  and  other  securities  not  negotiable,  the  person  who 
is  entrusted  to  take  the  security,  and  to  retain  it  in  his  custody, 
is  generally  considered  as  entrusted  with  power  to  receive  the 
money  when  it  becomes  due.'  (a) 

•miif(«d  with  just  ducrimination,  in  1  Hare  A  Wallace's  American  Leading  Caaes, 
fp.  39S-401. 

>  a  story  OD  Agencj.  S  55  ;  Harding  n.  Cutar,  Paric  on  Ins.,  p.  4  ;  Prescott  v.  Flinn, 
9  Binfi.  19.  Evidence  that  the  defendant's  son,  a  minor,  had  in  tliree  or  four  instancn 
ngned  for  hi*  rather,  aud  had  acixpted  bills  for  him,  has  beeu  hitld  sutEcient  priraa 
fodt  evidence  of  aatbority  to  sign  ■  cdlaleral  guaracitj.  Watkini  e.  Vince,  2 
SUrk.  3t>S. 

>  Whilhrad  V.  Tackett,  16  East,  400.  «  Haiard  b.  Treadwell,  1  Stm,  608, 

*  Bnrt  e.  Palmer,  5  lilsp.  115 ;  Pe(j)  o.  H*eu^  G  Esp.  1S4. 

*  Palethorp  d.  Furnish,  2  Esp.  61 1 ;  aailt,  vol.  i.  %  ISS,  and  cases  there  cited ; 
Emerson  r.  Bloliilon,  1  Esp.  142 ;  Anderson  o.  Sanderson,  2  litarlc.  204  ;  Clifford  v. 
Barton,  1  Bing.  199;  1  BL  Comin.  430;  Fenoer  v.  Lewis,  10  Johns.  38 ;  Lord  c  Hall, 
8  M.  G.  i  S.  927. 

*  ]  Bl.  Comm.  430 ;  Brjaii  v.  Jackson,  4  Conn.  201 ;  Story  on  Akbdc?,  S  66. 

*  Roshby  V.  Scarlett,  6  Esp.  76;  Hazard  v.  TreadHell,  1  SCra.  606;  Stoiy  oil 
Agency,  %  6S. 

B  Story  on  Bills.  5  415 ;  Story  on  Asency,  §S  SS,  104  ;  Wolstenholm  c.  Daviea,  3 
Freem.  289 ;  2  E<].  Cas.  Abr.  709 ;  Dochesa  of  Cleveland  v.  Dnsliwood,  2  Frrem.  24S  j 
2  Eq.  Cas.  Abr.  708 ;  Onen  Boitow,  1  New  Bep.  101 ;  Kingiiiaa  o.  Pierce.  17  Mass. 
S47  ;  AnoD.,  12  Mod.  664 ;  Geranl  c.  Baker,  I  Ch.  Cas.  94. 

0  the  other  pnrty  to  the  contract.     Jack* 

..    _  .._      ,    .  on  0.  Emmens,  119  Pa.  St   356.     Ai.d, 

•sent   done   within   the   sppiirent    scope  generally  the  agent  ma;  bind  his  pi'inci|>nl 

of  bis  employnieut,   unless   it  is  shown  byan  act  within  thesco|teorbis  authority, 

that  the  jwrty  witli  whom  the  transaction  although  it  may  be  coutmry  to  s[iecitil 

was  had,  has  actual  knowIe<)ge  of  the  fact  instractions  giren  him  by  tlie  jirincipaL 

tliat  the  act  was  not  within  the  ncope  of  Rugsles  e.  American  Cent   Ins.  Co,,  114 

the  agent's  authority.    Wachter  v.  Phoenix  N.    Y.   415.     There  is   no  avoiding  the 

AssUTBDce  Co.,  132  Pa.  St  438.     There-  responsibility  of  tlie  principal  for  the  acts 

fore,  if  action  is  tirouRht  against  a  principal  of  the  afieot  so  long  u  the  acts  complained 

on  contract  made   for  him    through    an  of  are  those  which  were  included  within 

agent,  aud  it  is  proved  that  the  principal  the  scope  of  the  agent's  authority,  as  re- 

infonned  the  other  party  to  the  contract,  presented  by  the  principal  to  thirti  parties, 

before  it  was  entered  into,  that  the  agent  Haskell    n.    Starbird,    152    Mass.     120; 

waa  to  act  for  him  in  the  transaction  dur-  Paige   c    Barrett,   151   Mass.   68.       But 

log  his  intended   absence,  the  powers  of  while  a  principal  is  bound  by   the   si^ts 

•gency  cannot  be  limited  by  conrersationa  of  his  sgenC  so  far  as  he  has  given  to 

between  the  principal  and  agent  not  known  the  ^ent  eithei  authority  or  the  appeal- 
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§  66.  Rattflratlon.  Where  the  agency  ia  to  be  proved  by  the 
lubaequent  Tatification  and  adoption  of  the  act  by  the  principal, 
there  must  be  evidence  of  previous  knowledge  on  the  part  of  the 
principal  of  all  the  material  facts.'  The  act  of  an  unauthorized 
person  in  such  cases  is  not  void,  but  voidable;*  but  when  the 
principal  is  once  fuUj  informed  of  what  has  been  done  in  his 
behalf,  he  ia  bound,  if  dissatisfied,  to  express  his  dissatisfaction 
within  a  reasonable  time,  and  if  he  does  not,  his  assent  will  be 
presumed.  B  But  where  the  act  of  the  agent  was  by  deed,  the 
ratification  also  must  in  general  be  by  deed ;  *  or,  more  generally 
speaking,  wherever  the  adoption  of  any  particular  form  or  mode 
is  necessary  to  confer  the  authority  in  the  Hrst  instance,  the  same 
mode  must  be  pursued  in  the  ratification.^    The  acts  and  condnct 

1  Owingi  n.  Hull,  9  Pet.  607  ;  Bell  v.  CiumingluTii,  S  Pet  81  ;  Courtwn  v.  Todm,  1 
Campb.  4S,  n.  See  al«)  Wilion  u.  Tummoii,  fl  iicott,  N.  E.  SM ;  Niion  r.  Palmer,  1 
Sel>l«D{N.  v.),  393. 

'  Denn  V.  Wright,  1  Pet.  C.  C.  81. 

*  Ctunies  e.  Bleecker,  12  Johns.  300 ;  Stadia  «.  Dabarv,  Uii.tR.27;  Amory  v. 
Hunilton,  17  Hasa.  103 ;  Ward  v.  Evans,  2  Salk.  442.  II  he  aasrnts  while  ignorsut 
of  the  fecu,  be  may  digaffirm  when  infonned  of  tbetu.  Copeland  i-.  Uerdumtt'  In*. 
Co.,  a  Pick.  198. 

*  Blood  V.  Goodrich,  9  Wend.  98  ;  8.  c.  12  Wend.  &2S ,  3tor;  on  Agency,  }  2B2. 

*  Despatch  Line,  £c  v.  Bellamy  Man.  Co.,  12  N.  H.  20&;  Boyd  d.  Dodwn, 
G  Biunphr.  87. 

ance  of  authority,  he  is  not  bound  by  acta  of  the  sale,  his  concealment  from  the  intend- 

the  agent  not  within  the  actual  or  appar-  ing  purchaser  of  the  fact  that  he  acta  also 

ent  scope  of  his  anthorit;  merely  because  as  sf^iit  for  the  owner  of  the  land  for 

the  evidence  shows  that  the  aftent  said  to  makiug  the  sale  is  i 

the  person  with  whom  he  transacted  such  terial  (act,  and  is  a  ...  ,  . 

acts  that  be  had  authority  from  the  prin-  vent  enforcement  of  the  contract  of  sale 

dpal  90  to  do.     Ednarils  d.  Dooley,  ]!0  bv  a  court  of  equity,  even  tbouxh  it  ia 

N.  y.  640.    The  principal  is  also  entitled  shown  that  the  price  paid   by  the  pnr- 

to  the  best  efforts  of  the  agent  to  cany  ont  chaser  is  a  fair  one  for  the  valae  of  the 

the  business  bona  filt.     Aibertson  n.  Pel-  land,  and  the  owner  is  and  wai  entirely 

lows,  45  N.  J.  Eq.  310.     Therefore  if  it  is  iffnorant  of  his  agent's  frand.     Mardi  v. 

K}ved  that  en  agent  for  the  sale  of  land,  Buchan,  46  N.  J.  Eq.  S95.     Un  the  same 

ving  been  given  a  definite  price  by  his  general   principle  it  ia  held  that  if  the 

employer,  sells  the  land  for  mom,  he  must  agent   takes  title   from   the   principal  to 

accoant  to  his  principal  for  the  difference  property  of  whieh  he  has  been  placed  In 

between  the  prcra.     Kramer  d.  Winslow,  charge  by  the  principal,  and  claims  it  as 

130  Pa.  St.  408.     So,  if  an  agent  in  the  his  own,  he  will  be  presumed  to  have  ob- 

tgnorauce  of  his  employer  acts  also  for  the  tained  it  fraudulently;  and  the  burden  will 

other  party  to  a  sale,  the  employer  can  re-  be  on  him  to  prove  that  the  transaction 

cover  back  any  commiasion  paid  him  for  by  which  he  acquired  the  property  was  a 

effecting  the  sale.     CsQiiell  v.  Smith,  142  fair  and  well- understood  contract  between 

Pa.  SL  31.     It  is,  however,  poeaible  for  him  and  his  principal;  and  even  to  such  an 

the  Rgeot  to  act  for  both  parties,  if  the  extent  that  in  order  to  keep  what  he  has 

Eroof  shows  that  it  was  dearly  understood  obtained,  he  most  show  that  in  the  pu-- 

y  the  peraoDi  who  employed  him  on  both  ticular  transaction  he  served  bis  principal 

sides  of  the  tnnsaction.     Rice  e.  Davis,  against  himself  with  the  same  fidelity  he 

13S  Pa.  St.  489.     But  when  an  agent,  ap-  would  have  been  rcquimi  to  use  against  a 

pointed  by  the  owner  of  land  to  make  ssJe  third  person.     This  rule  applies  equally 

thereof  for  him,  consents  Id  be  employed  when  the  agent  is  a  child  of  the  pHncijM 

also  for  an   intending  putchaser  of  the  as  well  as  when  he  is  a  stranger  to  him. 

land,  and  to  act  for  Mm  in  negotiating  Le  Qendra  v.  Byrnes,  44  N.  J.  Eq.  872, 
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of  the  principal,  erincmg  an  asaeot  to  the  act  of  the  agent,  are 
interpreted  liberally  in  faror  of  the  latter,  and  slight  circum- 
stances will  sometimes  suffice  to  raise  the  presumption  of  a  rati- 
fication, which  becomes  stronger  in  proportion  as  the  conduct  of 
the  principal  is  inconsistent  with  any  other  supposition.'  Thus, 
if  goods  arc  sold  without  authority,  and  the  owner  receives'  the 
price,  or  pursues  his  remedy  for  it  by  action  at  law  against  the 
purchaser,  or  if  any  other  act  be  done  in  behalf  of  another,  who 
afterwards  claims  the  benefit  of  it,  this  is  a  ratification.'  Pay- 
ment of  a  loss,  upon  a  policy  subscribed  by  an  agent,  is  evidence 
that  he  had  authority  to  sign  it '  Proof  that  one  was  in  the  habit 
of  signing  policies  in  the  name  and  as  the  agent  of  another,  and 
with  his  knowledge,  is  evidence  of  his  authority  to  sign  the  par- 
ticular policy  in  question;*  and  if  the  principal  has  been  in  tho 
habit  of  paying  the  losses  upon  policies  so  signed  in  his  name, 
this  has  been  held  sufficient  proof  of  the  agency,  though  the  au- 
thority was  conferred  by  an  instrument  in  writing.'  And  an 
authority  to  sign  a  policy  is  sufficient  evidence  of  authority  to 
adjust  the  losB.^  Where  the  principal,  in  an  action  against 
himself  on  a  policy  signed  by  an  agent,  used  tbe  affidavit  of  the 
agent  to  support  a  motion  to  put  off  the  trial,  in  which  the  agent 
stated  that  he  subscribed  the  policy  for  and  on  account  of  the 
defendant,  this  was  held  a  ratification  of  the  signature.' 

§  67.  Bam*  anbleot.  Long  acquiescence  of  the  principal,  after 
knowledge  of  the  act  done  for  him  by  another,  will  also,  in  many 
cases,  be  sufficient  evidence  of  a  ratification,  (a)    If  an  agency 

<  Story  on  Afcenc;,  {  263  ;  Ward  o.  Ev&na,  2  Salk.  442. 

*  PeUn  s.  BalliBUr,  3  Pii^k.  41)5.  But  if  the  action  {■  diwontinucd  or  withdrawn, 
on  discovering  that  the  remedy  is  miBRonceiTed,  it  i>  not  >  tatifieatioD.  Ibid.  See 
also  Lent  v.  I^elfonl,  10  Haw.  2S0  )  Episcopal  ChariL  Soc.  v.  Epis.  Ch.  in  Dedhani, 
1  Pick.  372  ;  Kiipfer  e.  Augusta,  12  Moss.  1S&  ;  Odiorae  t>.  Mucey,  13  Masa.  178 ; 
HeniQK  V.  Polley,  (t  Muii.  113 ;  Pntt  v.  Putnam,  13  Mass.  361;  Fuher  v.  WUkrd,  Id. 
>7&;  Ccii<elaud  i'.  UercbanU'  tna.  Co.,  6  Pick.  198. 

*  Courteen  b.  Tou»e,  2  Ciimpb.  43,  n.  *  Neal  v.  Irring,  1  Ero.  81. 

*  Hanghton  d.  Ewtnnk,  4  Campb.  88.  So  or  bills  of  exchange.  Hooa  v.  Oiley,  1 
Wash.  Ifl,  23. 

*  Ricbardsoa  v.  Anderaoii,  1  Campb.  43,  d.     See  alio  2  Kent,  Cotam.  fll4,  fllS. 
1  JohiuoD  V.  Ward,  6  £sp.  47  ;  anlt,  vol.  i.  Jj  196,  210. 

(a)  Thui,  if  one  is  agent  of  a  mining  this  is  anffloiant  sTidence  oC  ■  ratilicatton 

company  for  the  purpose  ot  working  its  of   the    loan.     Oold-mining    Company  r. 

mines,  and  has  no  authority  to  borrow  National  Bank,  .66  U.  S.  640;  Vianna  ir. 

money  in  its  name,  but  does  in  fact  bor-  Barclay,  S  Cow.  (N.  Y.}  281.    So  whoi'e 

TOW  large  sums  of  money,  and  the  presi-  the  agent  was  authorised  to  "  sell  tbe  goods 

dent  of  the  company  is  infonned  of  sacb  now  in  store,  and  bay  other  goods  in  onler 

loans,  and  demand  ii  made  bv  the  lender  to  keep  the  stock  good,"  "  but  not  to  buy 

for  payment  thereof,  and  within  a  reason-  on  eredU  without  an  order  in  writing  from 

able  time  the  company  fail  to  disavow  the  the  principal,"  and  the  agent  bought  goods 

Kt  of  its  sgsDt  in  so  borrowing  the  money,  on  credit,  which  went  into  the  stock  of  the 
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actually  existed,  the  silence  or  mere  aeqniescence  of  the  principal 
maj  Tell  be  taken  as  proof  of  a  ratificatioa.  If  there  are  peculiar 
relations  between  the  parties,  such  as  that  of  father  and  sou,  the 
preBumption  becomes  more  vehement,  whether  there  was  an 
agency  in  fact  or  not,  and  the  duty  of  disavowal  is  more  nr^nt 
And  if  the  silence  of  the  principal  is  either  contrary  to  his  duty, 
or  has  a  tendency  to  mislead  the  other  side,  it  is  conclusive. 
Such  is  the  case  among  merchants,  when  notice  of  the  act  done 
is  given  by  a  letter  which  is  not  answered  in  a,  reasonable  time. 
Whether  a  mere  voluntary  intermeddler,  without  authority,  is 
entitled  to  the  benefit  of  the  principal's  silence,  is  not  clearly 
agreed ;  but  the  better  opinion  is,  that  where  the  act  was  done  in 
good  faith  for  the  apparent  benefit  of  the  principal,  who  has  full 
notice  of  the  act,  and  has  done  nothing  to  repudiate  it,  the  agent  is 
entitled  to  the  benefit  of  his  silence  as  a  presumptive  ratification.! 
§  68.  'Vrhm  agenVa  act  U  anlawfaL  If  the  act  of  the  a^nt  was 
in  itself  unlawful  and  direetly  injurious  to  another,  no  subsequent 
ratification  will  operate  to  make  the  principal  a  tretpaater  ;  for  an 
authority  to  commit  a  trespass  does  not  result  by  mere  implica- 
tion  of  law.  The  master  is  liable  in  trespass  for  the  act  of  his 
servant,  only  in  consequence  of  his  previous  express  command;^  (a) 
which  may  be  proved,  either  by  direct  evidence  of  the  fact,  or  by 
his  presence  at  the  time  of  the  transaction,  or  by  any  other  legal 
evidence  which  will  satisfy  the  jury.  In  the  absence  of  such 
proof,  the  master  is  not  liable  in  tort;  for  the  only  act  of  the 
master  is  the  employment  of  the  servant,  from  which  no  imme- 
diate prejudice  can  arise  to  any  one;  and  the  only  authority  pre- 
sumed by  the  law,  is  an  authority  to  do  all  lawful  acts  belonging 
to  his  employment.*    But  if  the  servant,  in  doing  such  acts,  per- 

1  story  on  Agsncy,  gg  2S(-39S.  earn  tuitU;  Amorr 
Einginftii  V.  Pieree,  Id.  247  ;  FrathiDgham  v.  HaJej,  3  A 

1 ;  MiddletoD  «.  Fowler,  I  Salk.  382 ;  Odionie 

dereodantsandwBrBkeptandtaldbythera,  whero  the  servaDt  pnrpnsely  rings  a  bell 

itwasheldthatthiswasasiifficientratilica-  bo  as  to  frighten  u  hor»i  (Ch.   B.  &.  Q. 

tion  oF  tlie  act  of  the  agent  in  huyiiig  the  R.  R.  Co.  v.  Dickson,  63  111.  IGI),  or,  in 

goods,   although   the   principal   vas   not  the  line  of  his  emplovment,  commila  na 

aware   that  they  were  bonght  oa   credit  assault  and  battery  (Kloore  ».  Filchbiirg 

Sartnell  v.  Frost,  122  Mass.  164.  K   R.  Co..  i  Gmy  (Mass.),  465),  or  mali- 

(a)  A  corporation  may  be  sued  for  an  cioasly  proseciites  anotbcr  (Gitlptt  ■■  Mo. 

asutilt  and  battery  committed  by  tbeir  scr-  V.  K.  R.  Co.,  G5  Mo.  315),  or  for  criminal 

vant  acting  under  their  anthority.      Moora  negligence  (Pnssenger  R.  R.  Ca  o.  YoURg, 

v.  PitchbnrgRailroadCo,,4Gr(iy  fMa».),  SI  Ohio  St.  G18.     See  also   Seymour  «. 

16S.     It  is  nov  veil  settled  t)ist  the  ]>rin-  Greenwood,  6  H.  &  N.  359  ;  Ph.  &  Bead. 

dpal  U  liable  for  the  consequences  of  an  R.  It.  Co.  c.  Derby,  ]*  (How.)  U.  S.  4S8 ; 

anlawrnl  or  even  criminal  act  of  his  agent,  RanniJen  d.  B,  &  A.  R.  R.  Co.,  10*  Man. 

done  in  the  coqibb  of  hii  employment,  aa  117.     Bee  alaopoaf,  §  222). 
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petratee  a  fraud  npcm  another,  or  occasioDB  a  coDsequeotial  in- 
jury,  the  nuiater  is  liable  in  an  action  on  the  case. '(a)  Thus, 
where  the  defendant,  beii^  the  owner  of  a  house,  employed  an 
agent  to  sell  it,  and  the  agent  described  it  as  free  from  rates  and 
tax^s,  not  knowing  it  to  be  otherwise;  but  it  was  in  fact  liable 
to  certain  rates  and  taxes,  as  the  owner  knew;  and;  on  the  faith 
of  the  agent's  representation,  the  plaintiff  bought  tlie  house;  it 
was  held,  that  the  purchaser,  being  actually  deceived  in  bis  bar- 
gain, might  maintain  case  for  deceit  against  the  owner,  though 
it  did  not  appear  that  the  latter  had  instructed  the  agent  to  make 
any  representation  as  to  rates  and  taxes.  ^  (b) 

%6S  a.  Ravooation.  The  proof  of  agency,  thereby  charging  the 
principal,  may  be  rebutted  by  showing  that  his  authority  was 
revoked  prior  to  the  act  in  question.  But  if  he  was  constituted 
by  writing,  and  the  written  authority  is  left  in  his  hand  subse* 

V.  tfiKC]',  IS  Us».  173  ;  Salem  Bank  v.  G1onc«ster  Banlc,  17  MiUB.  1  ■,  Wynun  e.  HbL 
&  Augusts  Bank,  U  Mau.  G8  ;  Wilson  v.  Tummou,  6  8<»tt,  N.  K.  S91 ;  Soathwick  c. 
e*tea.  7  Ciish.  385. 

1  Stnry  in  Agrnrr,  S  SOS  :  1  Bl.  Comtn.  431  ;  Foster  v.  ¥j»ex  Bank,  17  Hasa.  47S  ; 
Gny  V.  Portland  Bank,  3  Mass.  254  ;  WilUatiis  t.  Ultchell,  17  Mass.  98  ;  Lane  a. 
Cotton,  12  Hod.  488  ;  Simii  o.  Reed,  9  Watts  &  Serg.  72.  The  sheriff,  huverer,  on 
gronnds  of  rnlilic  policy,  is  liahl?,  in  tre^xaa,  for  the  set  of  his  deputy.  Campbell  ». 
Phelps.  17  Mas..  244  ;  1  Pick.  62. 

I  Fuller  V.  WiUon,  3  Ad.  &  El.  N.  B.  GS. 

(a)  The  principal  cannot  he  pennitted  of  the  contiact ;  or  (d)  if  they  were  Don- 

to  enjoy  the  t'niita  of  a  bargain  withont  contractual,   that  they  were  part   of  the 

adopting    ail   the    instruouiitalities    em.  rts  gititc     Oil  City  Fuel  Supply  Co.  v. 

ployed  by  the  aftent  in  bringing  it  to  a  Boundy,  122  Pa.  St.  449.     On  tbis  latter 

comumniation.     If  an  agent  defrHudathe  point  the  rale  is  said  to  be  tbat  wbenevei: 

parson  with  whom  he  is  Healing,  the  prin-  an  agent  does  an  act  within  the  scope  of  his 

cipal,  not  having  authorized   or  partici-  authorit)',  what  he  sa^a  or  doea  cbaract«r- 

pited  in  the  wrong,  mav,  no  douht,  re-  izing  the  tet  while  it  is  in  progrem  is  part 

•cind,  when  he  discoverK  the  [land,  on  the  of  the  ra  galte,  and  la  sdoiisaible  in  evi- 

taimsorinRkingconipleterastitution.   But  dence  either  for  or  againat  the  priucipaL 

•0  long  aa  he  retains  the  beneSta  of  the  Sidney  Sch.  Furniture  Co.  v,  Warsaw  Sch, 

dealing,  he  cannot  claim  immunity  on  the  District,  122  Pe.  St.  494. 

(round  that  the  fraud  was  eommittad  by  (b)  Aa  to  the  effect  of  fniud  on  a  sub- 

hia  agent,  and  not  by  bimsetf.     Ellwell  «,  aeqiient  rotification  of  a  contract,  it  has 

Chamherlin,   31   N.  Y.   619.     Where  an  been  said  that  where  the  fraud  U  of  such 

•gent  buys  an  article  for  his  principal,  and  a.  character  aa  to  involve  a  crime,  the  rnti- 

tbe  prim  goes  iluwn,  another  agent  of  the  lication  of  the  act  from  which  it  springs  ii 

Mime  princi[>a.l  hiu  no  anthonty  to  repudi-  opposed  to  public  policy,  and  cannot  be 

■te  the  contract,  unlesn  specinllv  directed  permitted ;   but  where  the  trausaction  ia 

ao  to  do.      Ijiw  0.  Cross,  1  Black  (U.  3.),  contrary  only  to  good  faith  and  fair  deal- 

C33.     To  render  declarations  of  an  agent  ing,  where  it  alfecta  individual   iuteirEts 

adniisaible  in  evidence  sgalnst  his  pnnci-  and  nothing  else,  ratification  is  allowable. 

pal,  it  must  appear  on  the  evidence  '.  either  Thus,  where  an  indorsement  ia  forced  on  a 

(a)  that  the  agent  was  specially  authorized  promissory  note,  no  mtiRcation  of  the  for. 

to  nuke  them  ;  or  ( b)  that  his  powers  were  gerv  by  the  party  whose  nania  it  purports 

nch  aa  to  make  him  the  general  reprsaen-  to  W  will  render  the   indorsement  good. 

tatlve  of  hia  principal,  having  management  Shialer  D.  Vsndike,  92  Pa.  St.  447  ;  citing 

of  the    enrire   buainass ;   or  (c)   that   the  Pearsalt  o.  Chapin,  44  I'a.  St.  9,  and  Neg- 

•dmiuioaa  were  part  of  the  oonaiJeration  ley  e.  Lindsay,  67  Pa.  Bt  217. 
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quent  to  tlie  revocation,  and  he  afterwards  exhibits  it  to  a  third 
person,  who  deals  with  him  on  the  faith  of  it  without  notice  of  the 
revocation,  or  the  knowledge  of  any  circumstances  sufficient  to 
have  put  him  oa  his  guard,  the  act  of  the  agent,  within  the  scope 
x>t  the  written  authority,  will  bind  the  principal.' 

1  Beanl  v.  Kirk,  11  N.  H.  397. 

Note.  —  [Mr.  Justice  Story  (Story  on  A)i;ency,  c.  18)  states  the  Um  in  regard  to  the 
dissolution  or  determiiuttioc  of  (jgeDcy  in  Kabetance  as  Tollon's  :  Ad  agency  may  be 
dlasolTsd,  either  by  the  relocation  of  the  principal,  or  by  the  reuunuistiun  of  the 
■sent,  or  by  operation  of  lair,  as  where  the  erent  occurs,  or  the  period  aipiroa,  to 
which  and  by  which  it  was  orif^nally  limited ;  or  when  the  state  and  uoiulitioD  of  the 
princLi)al  or  agent  has  changed  ;  or  whore  the  principal  or  n^ut  dies  ;  or  where  the  sub- 
jeut-matter  of  the  agency  has  become  extinct,  or  the  principal's  power  over  it  has 
ceased ;  or  where  the  trasC  confided  to  the  agent  has  been  uompletely  axeciLtsd.  In 
general,  a  principal  may  determine  or  revoke  Uie  authority  given  to  his  agent,  at  his 
mere  pleasure  ;  and  this  is  so  even  if  the  authority  be  expressly  declared  to  be  irrevo- 
cable, Quleaa  it  be  conplad  with  an  interest,  or  unless  it  was  given  for  a  valid  conaidero- 
tion.  But  where  an  authority  or  power  is  coupled  with  an  interest,  orwhere  it  isgiven 
for  a  valnable  consideration,  or  where  it  is  piirt  of  a  security,  then,  unless  there  is  an 
eipress  stipulation  that  it  shall  be  revocable,  it  is,  from  its  own  nature  and  character,  , 
irrevooabls  in  cuutemplation  of  Isw,  whether  it  is  or  is  not  expressed  to  be  so  n|ioii  the 
face  of  the  iustrunient  conferring  the  authority.  If  the  authority  has  been  in  part 
eiscati^  by  the  agent,  and  if  it  admits  of  severance,  or  of  being  revoked  as  to  the 
part  unexecuted,  it  would  seem  that  the  revocation,  either  as  to  the  ngent  or  as  to 
third  pei-sons,  is  good  as  to  the  part  UQexecutod,  but  not  as  to  the  {«rt  already  exe- 
cuted. If  the  anthonty  iH  not  thus  severable,  the  principal,  it  would  seem,  cannot 
niTolie  the  uuexecutt-d  part,  at  least,  without  fully  indemnifying  the  agent  ;  and  it 
would  seem,  the  rijflit  of  the  other  contracting  party  would  not  be  affected  by  ths 
revocation. 

The  revocation  may  be  expraaa,  as  by  a  direct  and  formal  declaration  publicly  made 
known,  or  by  an  informal  writing,  or  by  parol ;  or  it  may  be  implied  from  circimi- 
Btancei,  as  whnre  the  principal  employs  another  person  to  do  tlie  same  act,  and  the 
exercise  of  the  authority  of  both  is  incompatible  ;  or  where  the  principal  should  him- 
self collect  the  debts,  which  he  had  previously  authorized  the  agent  to  collect. 

The  revocation  takss  eITe.;t  as  to  the  agent,  when  it  is  made  known  to  him  ;  as  to 
thinl  persona,  when  it  is  made  known  to  them,  and  not  before.  Hence,  if  an  agent  ia 
employed  to  sign,  indorse,  or  accept  bills  and  notes  for  his  principal,  and  he  is  dis- 
chaiged  by  the  principal,  if  the  di^tchar^  ia  not  known  by  persona  dealing  with  him, 
notes  and  bills  subsequently  signed,  indorseil,  or  accepted  by  the  agent,  will  be  bind- 
ing upon  the  principal,  u|>an  the  well-known  maxim  of  law  and  equity,  that  where 
one  of  two  innocent  persons  mnst  suffer,  he  shall  suSer,  who,  by  his  coniidencB  or 
silence  oi  conduct,  has  misle-l  the  other,  (a) 

An  instance  of  the  revocation  of  the  autjiori^  of  an  agent,  through  the  operation 
of  law,  by  a  change  of  condition  or  of  state,  producing  incapacity  in  either  party,  when 
such  authority  is  not  coupled  with  an  interest,  is  where  an  unmarried  woman,  as  prin- 
cipal, gives  authority  to  an  agent,  and  afterwards  marries,  the  marriage  revokes  the  au- 
thority. So  where  the  principal  becomes  inxane,  the  lunacy  having  been  established 
by  an  inquisition,  it  would  seem  Chat  the  authority  of  the  agent  woiild  or  might  be  re- 
voked or  suspended,  during  the  conliiiuancu  of  the  insanity.  The  bankruptcy  of  the 
principal  operates  aa  a  revncation  of  the  authority  of  the  agent,  touching  any  rights  of 
property  of  which  he  is  divested  by  the  bankruptcy.  Where  the  authority  is  coupleil 
with  an  interest,  as  it  need  not  be  executed  in  the  name  of  the  principal,  bnt  is  valid 
if  execnted  in  the  name  of  the  agent,  it  is  not  revoked  by  the  marriage,  or  insanity,  or 
bonkraptoy  of  the  principal. 

n  the  strength  of  that  authority,  they  are 

_ -..  ,  , LOtaEfected by arevocation of theauthority 

So  if  an  u^nt  exhibit  to  third  parties  a    nntil  it  is  brought  to  their  notice.     Hatch 
proper  authority  which  is  on  its  face  a  con-    c.  Coddiugtoo,  66  U.  S.  48. 
tinning  anthority,  and  they  deal  with  him 
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Tho  destb,  dtber  of  the  principal  or  agcot,  opentea  ta  >  reroeition  of  the  aathoritj 
of  the  agcDt,  if  such  inthonty  is  not  coupled  with  au  intercut ;  (a)  even  though  the 
■otboritj  ii  declared  ia  exprese  tenae  to  be  inevoosbls.  Huat  v.  RoUHUULuiere'B 
Adm'T,  8  Wheat.  174.  See  also  Wilenn  o.  Edmonds,  23  N.  H.  StiO  ;  Dick  v.  Page,  17 
Jilo.  2S1 ;  McDonald  r.  Black,  20  Ohio,  16S.  (£)  The  payment  of  money  to  an  agent 
after  the  dcnth  of  the  )irinci)i«i,  the  death  being  nnknowu  la  both  pertiee,  is  a  good 
payment,  and  binds  the  estate  of  the  principal.  Caaaiday  v,  McEenzie,  4  Watta  & 
Seig.  28^     See^,  JSIS.] 

{a)  Merry  b.  T.yncb,  <t8  He.  Ot,   Where  rasjioDBihility  to  do  those  things  which  he 

one  conMitDtca  two  persona  jointlv  as  his  van  autbMiied  to  do,  it  fullowe  that,  when 

■grnta,  for  a  salary,  and  one  of  tLem  be-  his  denth  ocuurs,  the  source  of  the  snhsti- 

coma  iocs  pad  tatnl  for  work,  the  principal  tute's  poirer  is  cut  olf  and  fails.    The  only 

may  revoke  the  autboritr  of  both.     Salis-  eiceptioa  to  this  rule  is  where  from  eipresa 

bnrj  p.  Brisbane,  81  N.  Y.  817.  tenus  or  from  the  nature  of  the  power  eu 

(A)  Where    one  is  made   agent  hy  a  inference  arines,  that  the  principal  intends 

power  of  atloraey,  which  power  coolains  the  substitute  shall  act  for  him,  notwith- 

a  power  of  subatitntioti,  and  the  attorney  standing  the  revocation  of  the   authority 

aixordingly  creates  a  substitute,  the  power  of  the    origins!    agent.     Storj,    Agency, 

(J  such  substitute  is  withdrawn   by    the  {  468  j   Periea   n.    Aydneua,   S  W.  A  S. 

dntb  of  his  principal ;  for  the  attorney  (Pa.)  64,  p.  7B  ;  Lehigh,  ix,  Co.  n.  Uoht, 

being  accoontabJe  for  the  acts  of  his  mh-  83  Pa.  St  22S. 
■titate,  since  he  appoints  him  on  his  own 
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ARBITRATION  AND  AWARD. 

§  69.  BnbmlaBlon  to  arbitration.  A  submission  to  arbitration 
may  be  by  parol,  with  mutual  promises  to  perform  the  award ;  or 
by  deed  or  by  rule  of  court; (a)  or  by  any  other  mode  pointed  out 
by  statute.  In  the  first  case,  the  remedy  may  be  by  an  action  of 
ataumptit,  upon  the  promise  to  perform  the  award ;  in  the  second, 
it  may  be  by  debt  for  the  penalty  of  the  arbitration  bond,  or  by 
covenant,  upon  the  agreement  or  indenture  of  submiBsion;  in  the 
third  case,  it  may  be  by  attachment,  or  hy  execution  upon  the  judg- 
ment entered  up  pursuant  to  the  rule  of  court,  or  to  the  statute; 
and  in  any  case  it  may  be  by  an  action  of  debt  upon  the  award. 
An  award  duly  made  and  performed  may  also  be  pleaded  in  bar 
of  any  subsequent  action  for  the  same  cause. '  (b) 

'  In  th?  simplest  Torni  of  arbitration,  nnnielj,  ■  verba!  labminian  to  a  aiugU  arU- 

trator,  tbe  declaration  ia  bs  follow:  "  Fur  that  on there  were  divers  coutroTernM 

between  the  plaintifT  and  the  mill  D,  rancerninj:;  their  mutual  accounts,  dehtx,  and 

denlinn,  and  thereupon  they  then,  rtt ,  bv  their  mutual  agreetnput,  appoiuled  uiie 

£  to  near  anil  determine  for  them  nil  the  aaid  routrovemics,  and  mutually  promisftii 
each  othor  Co  stand  to,  abide  hy,  nnd  perfomi  the  award  of  tbe  aaitl  E  thereupon.    And 

the  said  E  afterwards,  oti ,  there  heard  the  pltiintilT  and  the  said  D,  at'il  adjudgeil 

upon  the  premises,  and  awanled  that  the  said  U  should  )>ay  to  the  plntntifT  a  balnufg 
or on  dpmanil,  and  putiliah  [and  uotiKed  the  aaid  parties  of]  tlie  Same.      Yet,"  &c. 

The  following  form  is  proper,  where  tlie  agreement  is  tn  writbig  without  teal,  and 
the  submission  is  to  three  permra,  with  power  in  any  two  to  make  an  award  :  "  For 
that  whereas  on there  wpre  divers  controversiea  lietween  tbe  plaintiff  snd  the  said 

{a)  The  power  of  tt  court  of  justice,  with  tling  the  nmonnt  ofdamBKe,  or  the  time  of 

the  consent  of  tbe  parties,  to  appoint  nrbi-  paying  it,  or  the  like,  will  be  sustained. 

trators  and  refer  a  ca*e  p^ndinx  beforK  it.  Wood  v.  Hum[>hrey,  114  Mass.  ISS;  Cobb 

is  incidrut  to  all  jiiiti.:ial  aduijniati'ation  v.  N.  V..   tnaumnce  <^.,  6  Gmy  (Ma^), 

whet*  the  riftht  eiisfa   to  ascei-tain   the  J«2  :  Trott  ir,  Cily  InsHrance  Co.,  1  Cliff. 

facts  as  well  as  to  pronounce   the  Inw.  ('.  Ct.  439  ;  3«itt  t>.  Avery,  G  H.  of  L. 

Nea-romb  v.   Wooil,  DZ   U.  S.  (81.     The  Cna.  811.     If  a  person  aj^reea  to  ihiv  an- 

tubmisiion  and  the  awant  mny  both  be  by  othi'r  for  an  article  if  it  accomptislies  a 

parol.      The   law   requiivs   no   imrtii'ular  ceilaiin   purpose,  and  a  third  party  is  to 

rorm    to   establish    a    valid    submission,  make  the  test,  his  diM:tsinn  is  in  the  nature 

Whnn  it  is  by  parol,  the  fact  must  bo  es-  of  art  award.   Robhins  v.  Clark,  12:j  Mass, 

tablishcd  to  th«  satLtfaotinn  of  the  Jury  145. 

by  a  prejioiKlemnce  of  tbe  evidence.     Gay  (*)  Tha  tendency  of  modem  jnrispro- 

0."  Waltinnu,  89  Pa.  St.  458.  dence  is  to  give  force,  conclusiveness,  and 

Any  agreemsnt  in  a  contract  to  aubmlt  effect  to  all  awards,  where  there  is  no  cor- 

any  qaestions  arising  under  the  contract  niption  or  misconduct  on  the  part  of  ref- 

to  arbitration  in  such  n  way  n*  to  entirely  erees,  and  where  no  deception  has  been 

oust  the  oourta  of  jurisiHc'tifin  will  not  ho  practised  upon  them.     Bv  Shaw,  C.  J.,  in 

tapported  at  law  or  in  ei|nity,  but  those  Fairchild  c.  Adams,  11  Ciish.  SSO;  Strong 

wiiich   are  only  preliiliinnrv  or  auxiliary  t>.  SCronj;.  9  Id.  £60;  Kendrick  v.  Tarhell, 

thereto,  such  aa  respect  the'  mode  of  set-  26  Vt  410 ;  Ebert  v.  Ebert,  G  Ud.  363. 
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§  70.  Fonn  of  Botion.  Tbfl  action  of  deht  on  the  award  itself 
is  sometimes  preferable  to  an;  other  form  of  action,  inasmuch  as, 
if  jadgment  goes  by  default,  it  iB  final  in  the  first  instance,  the 
«nm  to  be  recovered  being  ascertained  through  tbe  medium  of  the 
award ;  whereas  in  debt  on  the  bond,  breaches  must  be  suggested 
and  a  hearing  had  pursuant  to  statutes ;  and  in  a»»ump»it,  and  in 
covenant,  the  judgment  by  default  is  but  interlocutory,'  But 
this  is  only  where  the  award  is  for  a  single  sura  of  money;  for  if 
it  is  to  do  any  other  thing,  the  remedy  should  be  sought  in  aome 
other  mode.  Where  the  submission  is  by  deed,  with  a  penalty, 
the  best  form  of  action  is  debt  for  the  penalty ;  for,  by  declaring 
on  the  award,  the  plaintiff  takes  upon  himself  the  btlrden  of 
proving  a  mutual  submission ;  but,  by  declaring  on  the  bond,  he 
transfers  the  burden  to  the  defendant,  on  whom  it  will  then  lie 
to  discharge  himself  of  the  penalty,  by  showing  a  performance  of 
Ute  conditions.^ 

§  71.  Anthoritr  of  ubitrktor.  In  proving  an  award,  it  must 
first  appear  that  the  arbitrators  had  sufficient  authority  to  malce 
it*    If  the  agreement  of  submission  was  in  writing,  it  must  be 

D  ooQCtrniDK  tlit^ir  mutual  accounts,  debts,  and  dfalicg^  and  thenmpon  they  then,  by 
tbeiT  miitiialaiireenieiit  in  vriting,  submitted  and  referred  said  con  trove  miee  [iiitd  atl 
other  mntual  demaniis  between  them]  to  the  finnj  award  md  detorwiintion  of  A,  B, 
■nd  C,  and  iu  and  by  aaid  nritiajf  further  asreed  [Afre  wf  out  atiy  ot)ur  material  pnrU 
of  the  agrtemttd}  that  the  awanl  at  ttie  said  A,  B,  and  C,  or  any  i-xo  of  them,  hehift 
dalir  made  in  the  premises,  [in  writing,  and  rrady  to  be  delivered  to  the  aaid  paitiea 

or  either  of  them  on  or  befora {or)  and  duly  notified  to  the  partiea,  ax  the  eate 

may  hav«  bten],  should  In:  binding  nnd  final ;  and  the  pkintifT  and  the  said  D  then 
ftnd  there  mutnalty  promised  each  other  to  atand  to,  abide  by,  and  perform  the 
award  an  made.  And  the  plaintiff  avers,  that  the  said  A,  B,  and  C,  afterwanU  heard 
the  pUiDtiff  and  the  aitid  D  upon  all  the  matt«ni  referred  to  theui  i\s  aforesaid,  and 

thereupon,  on the  said  [A  and  B,  two  of  snid]  referees  f  the  said  C  refnain;;  to  con- 

cpr  therein]  made  and  published  their  nwani  [in  writing]  of  and  (wnceming  the  prem- 
ises [and  Chen  and  there  dnly  aotilied  the  aaid  parties  of  the  same],  and  did  thereby 
•ward  and  finally  determine  that  there  remained  a  balance  due  from  the  wd  D  to  the 
plaintiff  of ,  to  he  ]«id  to  the  plaintiff  [on  demand],  (6c.).     Yet,"  &o. 

The  eccotint  in  cinteniiHi  coutAins  arevmeuts  similar  to  that  in  aaitrnpiit. 

The  count  iu  d^U  oh  an  awnrd  is  as  follows  :  "  For  that  whereas  the  laid  D  on 

mM  indebted  to  the  plaintiff  in  the  snm  of ,  upon  and  by  virtue  of  an  awnrd 

made  by  one  B,  on  a  nnbmissinn  before  that  time  made  by  tbe  plaintiff  and  the  siaicl  D 
to  the  award  and  determination  of  the  raid  E,  concerning  certain  matters  in  differ- 
ence then  depending  between  the  plaintiff  and  the  said  D,  nod  upon  which  said  refer- 
ence the  said  E  awarded  that  the  aaid  D  should  pay  to  the  plaintiff  the  sum  of  money 
aforesaid,  upon  request ;  whereby,  and  by  reaaon  of  the  non-payment  whereof,  an  ac- 
tion has  accrued  to  the  plaintiff,  to  demand  and  have  of  and  from  the  said  D  the  sum 
aforesaid.  Yet  the  said  D  has  not  paid  the  same,  nor  any  part  thereof.  The  damRf^," 
ke.  An  allemtion  of  mutual  pramunt  to  abide  the  award  would  vitiate  thit  declara- 
tion.    Sntcliffu  ti.  Brooke,  9  Jnr.  1112  ;  14  M.  &  W.  8GS. 

1  Steph.  N.  P.  ISO.  in  thoee  of  the  United  Sbitea,  in  which  tbe  damagps,  upon 
defalltt,  are  made  np  forthwith  by  the  court,  or  by  a  jury  im^ianelled  on  the  spot,  with- 
ont  a  writ  of  inquiry,  thia  mode  of  remndy  does  not  seem  to  poasasa  any  practical  ad- 
vantaffe  over  others. 

»  rerrer  o.  Oren,  7  B.  &  C.  *27,  per  Bayley,  J. 

*  Antram  p.  ChaJie,  lli  East,  309.     An  attorney  has 


Pdr,yGOOgIe 


64  LAW  OP  ETTDEHCB.  [PIBT  IT. 

produced,  and  its  execution  by  all  the  parties  to  the  snbmiasion 
must  be  proved.^  (a)  Therefore,  where  four  persons,  being  co- 
partners, E^;Teed  to  refer  all  matters  in  difference  between  them, 
or  any  two  of  them,  to  certain  arbitrators,  who  made  an  award  in 
which  tbey  found  several  sums  due  to  and  from  the  partnership, 
and  also  divers  private  balances  due  among  the  partners  from  one 
to  another;  in  an  action  between  two  of  them  upon  the  award  to 
recover  one  of  these  private  balances,  it  was  held  necessary  to 
prove  the  execution  of  the  deed  of  submisaion  by  them  all;  the 
execution  of  each  being  presumed  to  have  been  made  upon  the 
condition  that  all  were  to  be  bound  equally  with  himself.^  If 
the  submission  was  by  rule  of  court,  an  office  copy  of  the  rule  will 
be  sufficient  proof  of  the  judge's  order.'  But  if  the  ^reement  of 
submission  is  attested  by  witnesses,  and  its  execution  is  denied, 
the  rule  or  order  by  which  the  agreement  was  made  a  rule  of  court 
is  not  the  proper  evidence  of  the  signature  of  the  agreement,  but 
it  must  be  proved  by  the  attesting  witnesses.' 

§  72.  SnbitilMlon.  If  the  submUaion  was  by  parol,  it  is  material 
to  prove  not  only  that  both  parties  promised  to  abide  by  the  award, 
but  that  the  promises  were  concurrent  and  mutual ;  for  otherwise 
each  promise  is  but  nudum  pactum.^  {b) 

§  73.  UmpiTtt.  If  the  award  was  made  by  an  umpire,  his  ap- 
pointment must  also  be  proved.  The  recital  of  his  authority  in 
the  award  signed  by  himself  and  the  arbitrators  is  not  sufficient' 
He  cannot  be  selected  by  the  arbitrators  by  lot,  without  consent 
of  the  parties.^  His  appointment  will  be  good,  though  made  be- 
on  bebair  of  an  infuit  plaintiff.  Biddell  e.  Down,  8  B.  &  C.  2S6.  Sor  hu  one  part- 
ner &nttiority  to  bind  tbe  firm.  Stead  v.  Salt,  8  Bing.  101.  Proof  of  the  eubmisaion 
baa  been  hfld  neoeHar;  enn  after  tbs  kpM  of  fortv  vean.  fiutghordt  v.  Totan,  13 
Pick.  Mi. 

1  Ferrer  v.  Oven,  7  B.  &  C.  tS7. 

■  Antram  v.  Chaae,  IE  Eait,  iO».     See  also  Brazier  d.  Jonea,  6  B.  A  0.  124. 

*  Btill  V.  Halfotd,  i  Gampb.  17  ;  GUbome  o.  Hart,  S  M.  ft  W.  60. 

*  Bemey  v.  Read,  9  Jur.  620  ;  7  Ad.  &  El.  y.  a.  7B. 

*  Keep  t>.  Goodnub,  13  Johua.  897 ;  Livingstone  v.  Kogera,  1  Cainea,  SSS ;  Kinga- 
ton  V.  PhelpB,  Peace's  Gas.  227.  An  arbitrator  ia  a  competent  vitneu  to  prora  tiM 
matters  submitted  to  arbitration,  and  tbe  award  made  thereon.  Allen  r.  Miles,  i 
Harrinf!.  234.     And  see  Grahsm  v.  Graham,  9  Barr,  251. 

■  Still  D.  Halford,  1  Campb.  18.  Nor  ia  aucb  recital  neceaaary.  SanbU,  Biaon  r. 
Berry,  4  Rand.  276. 

'  Young  V.  MUler,  8  B.  &  C.  407 ;  Wells  c.  Coolie,  2  B.  &  A.  21S ;  Harris  d.  Mitch- 
bU,  2  VenL  48S  ;  In  n  Cassell,  B  B.  &  C.  624  {overruling  Neale  d.  Ledger,  16  East, 

(a|  The  snbmlstion  and  aintrd  must  be  bnilding  ia  not  ancb  a  question  invoMng 

In  wntlng  in  all  caaes  where  a  contract  iu  an  interest  in  land  aa  need  be  In  wtitiiig 

relation  to  the  subject-matter  ia  required  t\nder  the  statute  of  fntids.     Peabody  v. 

to  be  in  writing,  but  an  oral  submWon  Bice,  113  Mesa.  SI. 
and  award  on  tlie  question  of  how  much  [b)  Somerrille  r,  Diokerman,  127  Haaa. 

not  ia  due  for  the  past  awapatioii  ot  •  373. 
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fore  the  arbitrators  eater  on  the  business  referred  to  them;*  and 
they  may  ^rell  join  with  him  in  making  the  award.^(a)  And  if 
the  arbitrators  appoint  an  umpire  without  authority,  yet,  if  the 
parties  appear  and  are  heard  before  him  without  objection,  this 
is  a  ratification  of  his  appointment. ° 

§  74.  Bxeoatton  of  th«  awud.  The  next  point  in  the  order  of 
evidence  is  the  execution  of  the  award;  which  must  be  proved,  as 
in  other  cases,  by  the  subscribing  witness,  if  there  be  any,  and  if 
not,  then  by  evidence  of  the  handwriting  of  the  arbitrators.*  If 
the  award  does  not  pursue  the  tubmittion,  it  is  inadmissible. 
If,  therefore,  the  submiBsion  be  to  several,  without  any  authority 
in  the  majority  to  decide,  and  the  award  ia  not  signed  by  all,  it  is 
bad.^(6)  And  though  a.  majority  have  power  to  decide,  yet,  in  an 
award  by  a  majority  only,  it  must  appear  that  all  the  arbitrators 
heard  the  parties,  as  well  those  who  did  not  as  those  who  did 
concur  in4he  decision.^  (c)    It  will  be  presumed  that  alljnatters, 

61) ;  Ford  0.  Jones,  3  B.  &  Ad.  248.  Bat  IF  the  parties  agrae  to  s  Mlection  hj  lot,  it 
wiU  be  good.    In  rt  Tuddo,  5  B.  &  Ad.  488. 

>  Boe  d.  Wood  v.  Doe,  2  T.  B.  044 ;  BaWa  e.  Cooks,  9  a  ft  C.  407  !  McKw»try  •; 
Solomons,  2  Johns.  57  ;  Van  Cortlandt  v.  UnderhiU,  17  Jobua.  405. 

*  Soulsbj  V.  Hodgson,  3  Barr.  1474 ;  b.  c.  1  W.  Bl.  4tt3  i  Beck  v.  Sai^nt,  t 
Taunt.  232. 

*  Mataon  i;.  Tower,  R;.  &  M.  17  ;  Norton  v.  Scrage,  1  Fairf.  4KS. 

*  Ante,  vol.  i.  ${  S8a-581. 

*  Towne  b.  Jaquith,  6  Man.  4fl  ;  Baltimore  Turnp.  Case,  4  Binn.  481 ;  Crofoot  «. 
Allen,  2  Wead.  494. 

«  5hort  D.  Pratt,  6  Mass.  490  ;  Walker  v.  Helcher,  14  Moss.  14S.  Bat  upon  a  re- 
hearing, ir  one  of  titR  arbitiEtora  refuses  to  attfnil,  the  others  are  competent  to  reafHnn 
the  foniier  arnnt,  Peterson  if.  Ijoring,  1  Greeul.  64  ;  though  oat  to  revise  the  merits  ot 
tbe  case,  Cumberland  e.  North  Yarmouth,  4  Greeul.  4GS. 


t^  parties,  select  to  decide  the  matter  iu  (Maas.)  247.      In  Bulson   v.   Lohnea,  28 

contrnyersy,  concerning  whiuh  the  arhitra-  H.  Y.  291,  where  the  suhmission  was  to 
tore  are  anable  to  agree.  His  province  ia  three  arbitrators,  with  a  piorision  that  the 
to  determine  the  issue  submitted  to  the  award  should  be  in  writing,  signed  by  the 
arbitrators  on  which  they  have  failed  to  three,  "or  any  two  of  them,"  and  readj  for 
■free,  aud  to  make  an  awurd  thereon,  deliTery  by  a  certain  day  fixed,  Johnsun, 
miich  ia  hie  sole  award.  Neither  of  the  J.,  says:  "There  can  lie  no  doubt  that,  at 
original  arbitiutors  is  required  to  Join  in  common  law,  before  the  KeviHed  Stataisi, 
the  award,  in  onler  to  make  it  valid  and  under  sorb  a  submission,  two  arbitrators 
binding  on  the  parties.  In  the  absence  of  miiht  lawfully  meet,  and  hear  the  proofs 
any  agreetiient  or  assent  by  the  parties  to  and  allegations  of  the  parties,  where  the 
the  controversy,  disiicnsing  with  a  full  third  had  notipc  and  refused  to  attend 
heariDK  by  the  umpire,  it  is  his  duty  to  and  take  part  in  the  proceedings;  and  that 
hear  the  whole  case,  and  to  make  a  dia-  an  award  made  by  the  two  who  heard  the 
tiact  and  independent  award  thereon,  as  matters  submitti-d,  iinilcr  such  circiim- 
the  result  of  hia  judgment.  He  stands,  stances,  was  a  valid  and  binding  award, 
in  fact,  in  the  same  situation  as  a  sole  This  was  settled  in  England,  at  an  earlr 
■rintntor,  and  he  is  hound  to  hrar  snd  day,  and  upon  full  delilHTntion.  (Good- 
determine  the  case  in  like  manner  as  if  it  man  r.  Sayres,  2  Jac.  &  Walk.  261  ;  Dell- 
had  been  originally  submitted  to  his  deter-  ing  ».  Matchett,  Willis,  21 5;  s.  c.  Bamea, 
nination."  Bigelow.C.I.,  Haven  p.  Win-  B7  ;  Sallowa  p.  Giriing,  Cro.  Jae.  278; 
nisimmetCo.,  11  Allen  (Mass.),  SSI.  Watson  on  Arbitration,  IIG,  Eyd  on 
voun.  —  S 
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included  within  the  terms  of  the  BubmiBBion,  were  laid  before  the 
arbitrators,  and  by  them  considered ;  (a)  but  this  presumption  is 
not  conclusive,  evidence  being  admissible  to  prove  that  a  par- 
ticular matter  of  claim  vas  aot  in  fact  laid  before  them,  nor 
considered  in  their  award.  * 

§  75,  MoUoe.  If  the  submission  required  that  notice  of  the 
award  should  be  ^iven  to  the  parties,  this  notice,  as  it  must  in 
that  case  hare  been  averred  in  the  declaration,  is  the  next  point 
to  be  proved ;  but  if  it  was  not  required  by  the  submission,  both 
the  averment  and  the  proof  are  superfluous.'  It  is  essential, 
however,  to  allege,  and  therefore  to  prove,  that  the  award  was 
published;^  and  an  award  is  published  whenever  the  arbitrator 
gives  notice  that  it  may  be  held  on  payment  of  his  charges.^  If 
the  agreement  is  that  the  award  shall  be  ready  to  be  delivered  to 
the  parties  by  a  certain  day,  this  is  satisfied  by  proof  of  the  de- 
livery of  a  copy  of  the  award,  if  it  be  accepted  without  objection 
on  that  account;'(6)  and  if  it  be  only  read  to  the  losing  party, 
who  thereupon  promises  to  pay  the  sum  awarded,  this  is  aufRcient 
proof  of  the  delivery  of  the  award,  or  rather  is  evidence  of  a  waiver 
of  his  right  to  the  original  or  a  copy,  even  though  it  was  after- 
wards demanded  and  refused.^ 

§  T(i.  Demand.  It  IB  not  necessary  to  allege,  nor,  of  course, 
to  prove,  a  demand  of  payment;  except  where  the  obligation  is  to 
pay  a  collateral  sum  upon  request,  as  where  the  defendant  prom- 
ised to  pay  a  certain  sum  upon  request,  if  he  failed  to  perform  an 
award;  in  which  case  an  actual  request  must  be  alleged  and 
proved.  In  all  other  cases,  where  the  award  is  for  money  which 
is  not  paid,  the  burden  of  proof  is  on  the  defendant  to  show  that 
he  has  paid  the  sum  awarded,  the  bringing  of  the  action  being  a 

'  Martin  c  Tliomton,  1  Esp.  180  Ravpe  d.  Farmer,  i  T.  R.  148  ;  Wetater  b.  Lee, 
C  Mjtsa.  334;  HoJru  v.  Hodges,  9  Muss.  320:  Smith  v.  WhitinK,  11  Ums.  445  (Kanil'a 
ed.),  mid  uLtes  cited  ia  nnt«  (a);  Bix));  t.  Whitriov.  5  Greenl.  192. 

^  Juxoti  D.  Thornliill,  Cm.  (^ar.  132  ;  Cliiltl  n.  Horditn,  2  Buistr.  141 ;  2  Ssand.SS 
a,  n.  (4).  I'v  Williams. 

•  Kiii;(alej  v.  Bill.  9  Mass.  198;  Tliompaon  v.  Mitchell,  S5  Me.  281. 

*  McAr:hLir  e.  Campbell,  S  li.  ft  Ad.  aiS  ;  MusHelbrook  v.  Dunkin,  9  Bisg.  flOG. 
See  also  Muiiroe  v.  Allflira.  2  Cpii.  320. 

»  Seiliuk  V.  Adams,  15  Johns.  197  ;  Low  c,  Nolt«,  16  111.  475,  In  strictnesa,  to 
foiistitiite  tlio  proiier  serricn  of  an  award,  so  as  to  authorize  afi  attachment  for  not 
perronninff  it,  a  copy  muat  not  only  he  deliver»l,  bnt  tlie  ori^tinal  miist  also,  at  ths 
aama  linii,  be  shown  to  the  party.    "Lojd  v.  Harris,  8  M.  G.  &  So.  ((3. 

«  P,:rkiiia  ».  Wing,  10  Jobna.  143. 

Awards,   106,  107  ;    Green    v.   Miller,   6  luhmisaion  to  ths  lesser  number  to  hear, 

Johns.   39;   Crori>ot  v.   Allen,    !i  Wmd.  as  wi^U  as  to  determine." 
495.)     It  was   held  that,    by   the   latter         (o)  Tallman  b,  Tallman,  6  Cnsh.(Ma»i.) 

cUii9"  of  the  KiibniiBdion,  the  entire  an-  S2S;  Clements.  Comsto-k,  2  Mich.  359. 
thority  was  diigoined,  no  as  to  make  it  a         {b)  OidJey  t.  Gidley,  S5  N.  Y.  ISB. 


Pdr,yG00gIe 


PiET   IV.]  ABBITBlTIOlil  ^MD   AWARD.  67 

BufEcient  request.'  The  averment  of  a  promiae  to  pay  will  be 
supported  by  evidence  of  aa  agreement  to  abide  by  tiie  decisioi 
of  the  arbitrators.^ 

§  77.  Peifornuuio*.  Where  the  thing  to  be  done  by  the  defen- 
dant depends  on  a  condition  precedent,  to  be  performed  by  the 
plaintiff,  such  performance  must  be  averred  and  proved  by  the 
plaintiff.  And  if  by  the  terms  of  the  award  acts  are  to  be  done 
by  both  parties  on  the  same  day,  as  where  one  is  to  convey  land, 
and  the  other  to  pay  the  price,  there,  in  an  action  for  the  money, 
the  plaintiff  must  aver  and  prove  a  performance,  or  an  offer  to 
perform,  on  his  part,  or  he  cannot  recover;  for  the  conveyance, 
or  the  offer  to  convey,  from  the  nature  of  the  case,  was  precedent 
to  the  right  to  the  price." 

§  78.  Defence.  In  defence  of  an  action  on  an  award,  or  for  not 
performing  an  award,  the  defendant  may  avail  himself  of  any 
material  error  or  defect,  apparent  on  the  face  of  the  award ;  such 
as  exceaa  of  power  by  the  arbitrators;*  defect  of  execution  of 
power,  as  by  omitting  to  consider  a  matter  submitted;* (a)  want 
of  certainty  to  a  common  intent ; "  (b)  or  plain  mistake  of  law  as 

>  Birka  c.  Tripnet,  I  Strand.  S2,  33,  and  n.  (2),  h;  WillUma.  If  the  ref«reDci;  u 
general,  and  the  arbitrator  directs  tlie  iiaynient  to  be  made  at  a  certain  time  and  place, 
this  direction  may  be  rejected  as  surplusage.  Reea  i.  Waters,  4  D.  &  L.  6S7  i  IS  U. 
&  W.  263. 

>  Efnsr  V.  Shaw,  3  Wend.  B87. 

•  Unv  V.  Bron-n,  12  Wend,  591. 

*  Mo'rpan  v.  Wather,  2  Ves.  18  ;  Fisher  V.  Pimbley,  11-  East,  188  ;  Macomb  v.  Wil- 
bur.  16  Johns.  227  ;  Jaclcson  v.  Ambler,  11  Johns.  US.  Bee  also  Com  mo  D  wealth  v. 
Prjppsent  Prop'rs,  7  Mbbs.  399. 

»  MLtchril  e.  Stnvely,  IB  East,  68  ;  Bean  V.  Faniani,  8  VicV.  269.  But  not  unless 
the  oniisfion  is  material  to  the  award.  Davy  v.  Faw,  7  Cmucb,  171]  Harper  u.  Hough, 
2  HsIsC.  187  ;  Doe  c.  Homer,  S  Ad.  &  El.  235. 

<  Jackson  v.  Ambler,  M  Johns.  OS. 

(a)  In  •abmisaions  to  arbitration  a  Horse,  on  Arbitration,  p.  842.  "  The  court 
clause  is  ofteQ  inserted,  called  the  "ifrt  will  look  at  the  languaKB  of  the  submission 
mtnad  "  clause,  which  is,  in  effect,  a  con-  in  i(a  every  part,  and,  from  a  coiiiiide ration 
dition  that  the  award  shall  not  he  vnlid  of  the  whole,  will  determine  the  matter  of 
unless  it  decides  all  the  qneetions  sub-  intent  If  the  reasonable  '■onstructioa 
mitted  to  it ;  whether  a  partial  award,  appeara  to  be  that  the  parties  intended 
nnder  s  anhmisaion  which  has  no  such  to  hare  ererythins  decided,  if  anything 
clanse  in  it,  it  vnlid  or  not,  depends  on  should  he,  then  a  decision  of  all  matters 
the  coostniction  of  the  submission.  The  submitted  will  be  [niiirratively  reiguired  ; 
orlier  decisions  were  in  favor  of  the  valid-  but  if  anythinf;  in  the  submission  indicates 
ity,  bnt  Willes,  J.,  in  Bradford  v.  Brvan,  a  contrary  pnrpoHC,  a  partial  award  will  be 
Willea,  270,  says  :  "  Were  it  not  For  the  susuitied.^' 
cases,  I  should  be  of  opinion  that  when  all 
matters  are  submitlwl,  thoujfh  without 
such  condition,  all  matters  must  1>e  de-  An  award  delii]LnK  a  boundary  will  be  de- 
termined, because  it  plainly  waa  not  the  feated  by  proof  that  there  Were  no  euch 
intention  of  the  parties  that  some  matters  moimments  as  ore  referred  to  in  the  award, 
only  should  be  rleteniiined,  and  that  they  for  the  purpose  of  locaIini{  the  boundary, 
should  br  at  liberty  to  go  tu  law  for  the  But  a  want  of  certainty  in  the  award  m 
Rat."    The  prevalent  ruje  is  thus  stated  by  this  t«Bp«ct  alone  will  not  affect  auother 
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allowing  &  claim  of  freight,  where  the  ship  had  never  broken 
ground ;  ^  and  the  like.  In  regard  to  corruption  or  other  miscon- 
duct or  mistake  of  the  arhitrators  in  making  their  award,  the 
common  law  seems  nut  to  have  permitted  these  to  be  shown  in  bar 
of  an  action  at  law  for  non-performance  of  the  award;  but  the 
remedy  must  be  pursued  in  equity.'  But  in  this  country,  in  those 
States  where  the  jurisdiction  in  equity  is  not  general,  and  does 
not  afford  complete  relief  in  such  cases,  it  has  boon  held,  that,  if 
arbitrators  act  corruptly,  op  commit  gross  errors  or  mist-akes  in 
making  their  award,  or  take  into  consideration  matters  not  sub- 
mitted to  them,  or  omit  to  consider  matters  which  were  submitted, 
or  the  award  be  obtained  by  any  fraudulent  practice  or  suppres- 
sion of  evidence  by  the  prevailing  party,  the  defendant  may  plead 
and  prove  any  of  these  matters  in  bar  of  an  action  at  law  to  en- 
force the  award.*(a)     And  though  arbitrators,  ordinarily,  are  not 

<  Kellj  V.  Johnion,  3  Wuh.  45.  See  tlso  Oroa*  o,  Zorger,  3  Yeates,  G21 ;  Ron 
V.  Overton,  3  Call,  309  ;  Norns  n.  Ross,  7t  H.  &  M.  403 ;  Gi'eeiiough  e.  Ralf«,  «  N.  H. 
3E7  ;  Ames  o.  Milnani,  S  Tiinnt.  037. 

»  Wataon  on  Arbitrations,  p.  1S3,  in  11  Law  Lib.  79  ;  Shepherd  v.  Watrous.  > 
Cainea,  168  ;  Barlow  i>.  To.ld,  3  Johns.  367  ;  Cranston  d.  Kennedy,  9  Johns.  212 ;  Van 
Cortlaiidt  D.  tJnderllill,  17  Johns.  40& ;  Kleiue  v.  Catnra,  2  GaUia,  61  (  Sheiron 
B.  Wood,  5  HalaL  7 ;  NowUnd  v.  Douglas,  2  Johns.  62.  In  practice,  where  no  suit  la 
pending,  arbitrationii  are  do w  generally  entered  into  under  tlie  statutes,  enacted  for 
the  purpose  of  itiskiDg  the  submission  a  ntle  of  court ;  anil  in  all  esses  n-liere  the  suh- 
misHinn  is  made  a  rule  of  court,  the  Court  will  genemlly  administer  relief,  wherever  it 
could  be  administered  in  equity. 

*  Besn  D.  Famam,  S  Pick.  26S ;  Brown  v.  Bellowa,  4  Pick.  1S3  ;  Parsons  e.  Hall, 
S  Greenl.  60  ;  Boston  Water  Power  Co.  v.  Gray,  S  Uetc  131  ;  Williams  v.  Paacball, 
8  Yeates,  664. 

portion  of  the  same   award,  determining  lod  final,  but  a  mere  ministerial  act,  or  an 

that  one   party  had  trespassed   upon  the  aritbinrtjcal  calculation,  it  will  begogd." 

land  of  the  other,   and    awardinf;  to  the  Cf.  Wakefield  «.  Llanelly  Railway  &  Dock 

latter  party  his  damages  and  costs,  though  Company,  II  Jur.    K.    8.  456  ;  Tidsirell, 

the  treslmss  was  umti  the  same  land   to  I'u  re,  33  Beav.  213  ;    Ellison  v.  Bray,  9 

which  the  disputert  bouniisry  had   refer-  L.  T.  C  a.  730. 

ence.     Giddings  o.  Hadawey,  28  Vt.  842.         (n)  Strone  v.   Strong,   6  Cush.  (Mass.) 

All  award  is  not  valid  which  provides  for  660  ;  Lincoln  i.  Taunton  Cnjiper  ManufC 

the  payment,  by  one  of  the  parties  to  the  Co.,  8  Id.  416;  Lf-avttti>.  Comer,  6  Id.  129; 

aubmiasion,  of  a  certain  sum,  after  making  French  e.  Richardson,  Id.  450  i  Brij5,'s  n, 

deJuctionstherefromof  suras  notfixed by.  Smith,  20  Barb.   (N.   Y.)  409;  French  o. 

or  canahle  of  being  ascertained  from,  the  New,   Id.  4S1  ;  Taylor  v.   Sayre,  4  Zahr. 

Rwanl.      Fletcher  u.    Webster,    5    Allen  (N.  J.)  847  ;  Tracy  r.  Herrick,  25  N.   H. 

(Mnsa.),6e8.    In  Waiteu.  Barrv,  12  Wend.  381,     See  also  Morgan  r.  Smith,  9  Mees. 

(N.  Y.l  877.  Sutherland,  J.,  siid  :   "  It  is  &  W.  427  ;  Angus  f.  Redford,  11  Id.  69  ; 

essential  to  the  validity  of  an  award,  that  it  Cramp  v.   Adney,  3  Tyrwhilt,  370.     An 

should  make  a  final  disposilion  of  the  mat-  award  mede  in   pursuance  of  a  reference 

ters  embraced  in  the  submission,  so  that  under  a  rule  of  court  will  not  be  set  aside 

they  may  not  become  the  subject  or  ocra-  for  alleged  mistakes  of  law  on  the  part  of 

sion  of  futurelitigation between  theperties.  the  referees,  unless  they  have   themselves 

It   is   not  indispensable   that   the  award  bi-en  mislcl,  or  unless  they  refer  questions 

should  atate,  in  words  or  figures,  the  pre-  of  law  to  the  court.     Fnirehild  v,  Adaiua, 

cise amount  to  be  paid.     If  nnthinK  "-mnin  IJ  Ciish.  (Mas..)  .'549  ;  Bigelow  u .  Newell, 

to  Im  done,  in  order  to  render  it  certain  10  Pick.  (Mass.)  34S.  When  all  claims  sad 
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bound  to  disclose  the  grounds  of  their  award/  yet  they  may  be 
examined  to  prove  that  no  evideDce  was  given  upon  a  particular 
subject;'  or,  that  certain  matters  were  or  were  not  examined,  or 
acted  on  by  them,  or  that  there  is  mistake  in  the  award ;  ^  and 
also  as  to  the  time  and  circumBtances  under  which  the  award  was 
made,*  and  as  to  any  facts  which  transpired  at  the  hearing.^  (a) 
Fraud  in  obtaining  the  submission  may  be  given  in  evidence  under 
the  plea  of  non  (UBumpsit,  or  nii  debet,  by  the  common  law.**  (6) 

1  Ante,  vdI.  l  s  ai9. 

■  Utnia  u.  Thornton,  4  Eep.  180. 

*  Roopo.  Bnilmoker,  lKawle,3a4;  Aliler*.  Sanll.S  Tanot.  154  ;  Zeigler  o.  Zeisler, 
2  8.  &.  K.  286.  ir,  upon  a  aubmiiiaioD  of  "  all  mattsra  in  difference,"  tlie  parties  omit  to 
eall  the  attention  or  ine  arbiCntor  to  a  matter  not  necesiiaritj  before  him,  thry  cannot 
object  to  the  award  oa  the  grouod  that  lie  hu  not  ailjkidicated  upon  it.  Rees  v.  Wa- 
tera,  IS  M.  &  W.  26S. 

*  Woodbury  V.  Northy,  3  Oreenl.  S5 ;  Lincoln  d.  Taunton  Hannt  Co.,  8  Cusb.  iiS. 

*  Gregory  v.  Howard,  :i  Eip.  113. 

■  Sackett  v.  Owen,  2  Chltty,  39. 


arbitrators  havB  decided  ail  mattun  sub-  and  irregularity  of  conduct  by  them,  upon 

mitted  to  tlii^m,  allliouKb  they  do  not  so  the  aaiav  firauud  that  courts  liars  refiiaed 

Ktato  iu  their  nwanl,  uulesa  the  contrary  to  set  aside  a  written  contract  between  par- 

aiiiiears.      TallninD  n.   Tatlmau,  G   Cush.  ties  iu  p  trial  at  law,   upon   the   alleged 

(Masa.)    325  1   Clement  ii.    Cnmatock,  2  grounds  that,  by  miatnke,  the  contract  did 

Mit-h.  S5S.     An  award  iimile  twelve  years  not  read  as  it  was  iuteiided  to.     And  in 

after   the  submission   is    inralid,   unless  regard  to  tbe  conduct  of  the  arbitrators, 

■ufflcient  reason   is  shown  for  the  delay,  it  has    been   conoidered,  in  some  of  tba 

Hook  v.   Fhilbrick,  23  N.  H.  288.     Tbe  cases  certainly,   that  the  arbitrators  were 

refusal   of  an  arbitrator  to  exsmine  nit-  necessary  parties  to  any  proceedittgs  baaed 

nesaes   is    snfficienl     inisconduet    on     his  upon  sutih  a  charge.     Mere   mistakes,  or 

part  to  induce  the  court  to  set  aside  bis  irregularity,  short  of  positive  conuption, 

award,  thnugh  he  thinks  he  has  sufficient  might  not  reijuire  any  explanation  at  the 

eviilence  without  them.,  Phijips  o.  Ingram,  bands  of  tbe  arbitrators.     And  it  ia  difQ- 

8  Dow!.    669  ;  Halateod   e.    Beaman,   S2  cull  to  perceive  how,  in  any  case,  they  ara 

S.  Y.  27.  proper  isirties  to  a  litigntion,  in  regard  to 

(n)  They  may  testify  to  anyfacts  tend-  the  ndidity  of  the  airard,  and  we  doubt 

ing  to  show  that  the   award   is  void  for  whether,  mion   pnnciple,  any  corruiitioa 

Irani   cause.   Strong   f.    Strong,  t)  Cuah.  in  tbe  arbitrator  or  judge,  unless  with  the 

(Haas.)  EflO,  as  that  they  did  not  suppose  procurement  or  privity  of  the  fu'evuiling 

the   reference   was   final.      Huntsmsn   v.  party,  is  any  defence   to  an  award,  in  a 

Nichols,  118  Mass.   621.     The  testimony  court  of  law.     And  if  the  corruption  of 

of  referees  ta  admissible  toidentify  matters  the  arbitrator  be  with  the  privity  of  the 

■ubmitted  to  them,  and  to  show  that  they  patty,  it  is  frand,  and  is  equally  a  defence 

actad  on  them;  but  a  written  submission  at  lav  and  in  equity,  as  well  to  siieoial- 

or  award  cannot  be  varied  or  eiplained  by  ties  as  simjile  contracts.     But  this  is  per- 

Rrol.     Buck   u,    SpotTord,    3S   Me.   626.  hajis   not   yet  deterrairied   as  to  awards, 

■clarations  by  an  arbitrator,  some  days  See  Woodrow   v.  O'Connor,    28  Vt.  778. 

after    making  and  publishing  bis  award.  An  award  which  is  operative  as  a  final  and 

are  incompetent  to  impeach  it.     Hubbell  conclusive  ailjuatment  of  all  matters  be- 

s.  Biaselt,  3  Allen  (Masa.),  196.  tween  the  parties,  is  not  vitiated   by  an 

(b)  It  has  been  eonudered,  in  courts  of  order  requiring  them   to-  execute  mutual 

law  ill  some  States,   contrary  to  the  gen-  releasea.     Shepherd  v.  Bricgs,  28  Vt,  81, 

fml  practice,  that  all  defences  to  awards,  An  award  is  rightly  rejected,  if,  previously 

where  ths  finbmission  and  awanl  were  in  to  the  seleetion  of  the  arbitrators,  a  ]><>rtion 

writiug  and   under  seal,  for  matters   not  of  them  made  an  ex  jtarlt  exatiiinatioit  of 

•pfarunt  upon  the  papers,  niutt  be  pursued  tbe  nutter  aftenrarda  submitted  to  tUain. 
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§  79.  ReTooatloD.  The  defeDdaat  m&j  also  Bbow,  that  the 
authority  of  the  arbitrators  was  revoked  before  the  making  of  the 
award.  And  Ihe  death  of  either  of  the  purties  to  a  submission  at 
common  law,  before  the  award  made,  will  amount  to  a  revocation  ;  * 
unless  it  is  otherwise  provided  in  the  aubmission.*  Whether  batik~ 
ruptcy  is  a  revocation,  is  not  clearly  settled.^  Where  the  submis- 
sion is  at  common  law,  and  even  where  it  is  under  the  statute,  but 
is  not  yet  made  a  rule  of  court,  it  seems  that  either  party  may 
revoke  the  authority  of  the  arbitrators;  though  he  may  render 
himself  liable  to  an  action  for  so  doing.*(a)  But  if  the  submis- 
sion is  by  two,  a  revocation  by  one  only  is  void.*  If  the  refer- 
ence is  made  an  order  of  a  court  of  equity,  the  revocation  of  the 
authority  of  the  arbitrators  is  a  high  contempt  of  the  court,  and, 
upon  application  of  the  other  party,  will  be  dealt  with  accord- 
ingly.* If  B,feme  aole,  having  entered  into  a  submission  to  arbi- 
tration, takes  a  husband,  the  marriage  is  a  revocation  of  the 
submission ;  but  it  is  also,  like  every  other  revocation,  by  the 
voluntary  act  of  the  party,  a  breach  of  the  covenant  to  abide  by 
the  award.  ^ 

§  80.  DiMbiuty.     The  defendant  may  also  show,  in  defence, 

•  Edmnnda  u.  Coi,  2  Tiiid's  Pr.  877  ;  §.  c.  3  Doug.  403  ;  a.  c.  2  Chitty,  422 ; 
Cooper  V.  Johnson.  2  B.  &  Aid.  394  ;  Hotta  u.  WurJ,  1  Marah.  386  ;  ToassaiDt  ».  Har- 
top,  7  Taunt.  S7I.  Bnt  if  tlie  BubiiiiEaion  U  under  a  nils  of  court,  and  thu  actioD  tia- 
TlTss,  it  ia  not  revoked  by  deatb.     Bncon  e.  Crandnn,  15  Pick.  79. 

'  Mftcdnugtdl  o.  llobi-rrson,  i  Y.  li.  J.  11,  s.  c.  4  King.  435. 

•  Marsh  B.  Wood,  9  B.  &  C.  659 ;  Audrewa  v.  Palmer,  1  B.  &  Aid.  450 ;  Ex  paiU 
Bemshead,  1  Koae,  149. 

•  Skeu  V.  Caxoa,  10  B.  &  C.  483  ;  Milne  c.  Gmtriii,  7  Ealt,  6n8  ;  ClaphHTu  v.  Hig- 
ham,  1  Bing.  27  ;  7  Moore,  703  ;  Greenwood  P.  Misdale,   1  McCI.  &  Y.  27a  ;  Brown 

.  *.  Tanner,  Id.  464  :  a.  c.  1  C.  *  P.  651 ;  Wai'hurton  o.  Stonr,  4  B,  &  C.  103  ■,  Vyiiior'a 
Caae,  8  Co.  162  ;  FreU  c.  Frrta,  1  Cow.  335 ;  Allen  d.  WaUon,  Ifl  Johna.  2(l5  ;  Fbhrr  t>. 
Piinbley,  11  East,  187  ;  Peters  b.  Craig,  6  Dana,  307  ;  Marsh  o.  Bultesl,  6  B.  k  Aid. 
E07  ;  Grazebroak  d.  DsTia,  5  B.  &  C.  534,  533 ;  Brovn  v.  Leantt,  13  ShepL  251  ; 
Marsh  B.  Packer,  6  Waahb.  108. 

«  Bobcrtion  v.  McNeill,  12  Wend.  578. 

•  Hngfjutt  u.  Wclah,  1  Siui.  134 ;  Hurcourt  o.  Ramsbottom,  I  Jao.  k  Walk.  511. 
'  Chamley  v.  Wlustanley,  5  East,  266 ;  Andrews  v.  Palmer,  4  B.  fc  Aid.  252. 

at  the  request  of  one  of  the  parties,  to  seems  that  arbitrators  may  decline  to  heu 

whom  the  substance  of  the  result  at  which  counsel.     Macqueen,  in  re,  9  C.  B.  N.  B. 

they  arriverl  wo9  known,   and  these  facts  7B3. 

were  not  conimunicBt«J  to  the  other  party.  (")  A  sahmisaion  to  arbitrators,  if  it  U 

So,  also,  if  they  decided  njiou  the  matters  not  founded  on  any  consideration,  may  bn 

■uinnitted  to  them  before  giving  notice  of  revoked  by  the  [larty  submitting  at  any 

ti  hearing  to  one  i>r  the  parties.     Conrad  d.  time  before  the  award  is  delivt-reit  ;  but  it 

Mas-TOSoit  Insurance  Co.,  4  Allen  (.Mass.),  is  not  »o  when  it  ia  made  under  an  ngree- 

20.    Si-e  Wilson  B.  Concord  Railroad  Com-  nient  founded  on  sufficient  conaideralifin, 

Cny,  3  Allendiluas.),  194.    See  Tidswell, 
r*.  33  Beav.  213  ;  Brook  el  al.,  in  re, 

15  C.  B.  N.  8.  408  ;   10  Jnr.  N.  s.  704  ;  court,  it  cannot  be   revo 

Proctor  V.  Williams,  8  C.   B.  n.  h.  388  ;  founded  on   any  conside 

Angus  B.  SmytUes,  2  F.  &  F.  381.     It  Appeal,  91  Fa.  St  359 
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that  one  or  more  of  the  parties  to  the  submission  was  a  minor,  or 
i./em€  covert,  and  that  therefore  the  submission  was  void  for  want 
of  mutuality.^  So,  he  may  show  that  the  arbitrators,  before  mak- 
ing their  award,  declined  that  office;  for  thereupon  they  ceased  to 
be  arbitrators.*  (a) 

§  81.  Pleading.  Where  the  action  is  assumpsit  upon  a  »ul>- 
ffiiMion  ht/  parol,  the  plea  of  non  assumpsit,  where  it  is  not  other- 
wise restricted  by  rules  of  court,  puta  in  issue  every  material 
averment.  Under  this  issue,  therefore,  the  defendant  may  not 
only  show  those  things  which  affect  the  original  validity  of  the 
submission,  or  of  the  award,  such  as  infancy,  coverture,  want  of 
authority  in  the  arbitrators,  fraud,  revocation  of  authority,  in- 
trinsic defects  in  the  award,  and,  if  there  is  no  other  mode  of 
relief,  extrinsic  irregularities  also,  auch  as  want  of  notice  and 
the  like ;  but  he  may  also  Bhow  anything  which  at  law  would  de- 
feat and  destroy  the  action,  though  it  operate  by  way  of  coutcs- 
sion  and  avoidance,  such  as  a  release,  payment,  or  performance.^ 
And  soinetimea,  where  assumpsit  has  been  brought  upnn  the  origi- 
nal cause  of  action,  either  party  has  been  permitted  to  show  the 
submission  and  award  under  the  general  issue,  as  evidence  of  a 
Btatfiment  of  accounts  and  an  admission  of  the  balance  due,  or  of 
a  mutual  adjustment  of  the  amount  in  controversy.*  (i) 

'  CiTODdish  e. ,  1  Chan.  Can.  27»  ;  Biddell  v.  Dowse,  6  B.  &  C,  265.    Bnt  it 

ii  not  s  good  ohjection,  that  one  waa  an  eiecntor  or  adin in ist rotor  only,  for  lie  has  aii- 
thoHtj  to  wihmic  to  nrbitration.  Cnffin  v.  Cottle,  4  Pivk.  454  ;  Beau  V.  Faruam,  S 
Pick.  2(19  ;  Dickny  r.  Sleeper,  13  Moss.  2«. 

*  Helyta  t>.  Ramsay.  2  Wend.  602  ;  Allen  v.  WstMn,  16  Johns.  203. 

*  Strpben  on  Pleailing,  pp.  170-182  (Am.  ed.  1821)i  Taylor  d.  Corytll,  12  S.  &  R. 
243,  251  ;  Allen  v.  Watwn.  16  Johna.  £03. 

*  Ktwne  s.  Batshore,  1  £sp.  194;  Kinj^n  v.  Phelps,  Peake'a  Caa.  S2S. 

(a)  Id  debt  upon  an  award  of  arbitrn-  cise  any  control  as  to  the  time  of  making 

ton,  it  ii  T.roper  to  show  by  fQrol,  under  the  award,  ita  valUIUy  aa  to  thero  will  not 

the  n^neral  Usu".  thnt  the  arhitrntors  had  Ije  nfiected  either  at  common  Inw,  or  under 

ID  power  to  make  and  publish  their  awnnl  the  Vermont  abitute,  regulating  the  oltser- 

*t  tbr  time  BDd  in  the  manner  they  did  ;  ranee  of  tlie  Sabbath,  by  tlie  fact  that  tlie 

■nd  therefore,  nnder  that  plea,  the  i]iiea.  arlritmlors  make  and  Duhlish  their  anani 

tiaii  mtv  he  raised,  whether  an  awird  is  at  three  o'clock  on  Sunday  moruiug.  Blood 

Tslid  which  was  mdde  on  Sninlay  morn-  v.  Bates,  31  Vt.  U7. 

bjC  after  a  hearing  iwmpteted  jnit  before  (A)  Arbitratora  are  not  bound  to  follow 

tweWe   o'clock    on    Satuniay    night,    and  the  strict  rules  of  iaw,  or  even  what  they 

parol  eridence  may  be  introduced  to  show  deem  to  be  such,  unless  it  be  a  condition 

that  it  was  so  made.    A  judgment  rendered  of  the  aubniission  that  they  shall  do  so; 

on  .'^Il□day  is  void  at  eommon  law;  but  an  ami   when    there    is    no    suoh   condition 

awini  is  not  a  judgment,  but  the  consunv  courts  will  not  refuse  to  enforce  an  award, 

mation  of  a  eontract  between  the  partiea  on  the  graund  that  the  arbitrators  have 

to  the  aubmission  ;  and  if  the  sul>missioD  not  followed  strictly  legal  mlrs  in  hearing 

make  no  provision  forauBwardon  Sunday,  and  deciding  a  cage,  unless  it  bu  alinwu 

and  the  partiea  complete  the  hearing  before  that  thereby  niinirest  Injustice  haa  been 

thfarhitiators  previous  to  tu-cWe  o'clock  done.       Hemelee    b.    Hall,    31    Vt.    683. 

<m  Saturday  night,  and  then  cease  to  ezer-  "  We  thiuk  the  more  modern  coaea  adopt 
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the  iniaripls,  that,  inaamach  aa  a  Jodicul  coatnuy  to  thd  polie;  of  the  kw,  in  per- 

deuisloD   upoD  a  quMtion    of   right,   by  mltting  parties  thiu  to  rabstitute  s  doniea- 

whataver  (urum  it  U  made,  must  almost  tic  forum  for  the  coorts  of  lav,  for  any 

wrily  io voire  an  application  of  cer-  goodrnasoD, satisfactory  tothemselres;  aod 


lain  rules  of  law  to  a  particular  atstement  fiaviug  done  so,  there  is  no  Lardahip  ij 

of  I'lL-t),  atida*  the  great  purpose  of  a  euh-  holdingtbeiu  hound  by  the  raaolt."   Shaw, 

mission  to  arbitfation  Hsually  is,  to  obtain  C.  J.,  Boston  Water  Power  Co,  «.  Gray,  6 

a  Epe«dy  determiuation  of  the  conlroversy,  Uet.  (Hans. )  1S7.     See  Estes  d.  MsnsGeld, 

a  tiubmissiou  to  arbitration  embraces  tha  6  Alleu  (Mass.),  69;  "id  Hsi^hv.  Haigb,  8 

jiowpr  to  decide  uneations  of  kw,  unless  Jur.  n.  8.  98S.     See  also  Horton  b.  Suyer,  6 

llmt  presiimptioo  is  rebutted  by  some  ex-  Jur.  K.  s.  9ti9,  ss  to  agreemeuts  at  parties, 

ceptioa  or  limitalion  in  the  submissiou.  that  all  disputes  that  may  arise  betwean 

We  are  not  awtue  that  there  is  oaytbuig  them  shall  be  referred  to  ubitratum. 


Pdr,yGOOgIe 


f  AST  IT.]  A3UDLT  AND  BATrEftT. 


ASSAULT  AND  BATTERY. 

§  82.  Osfinftloo.  Ad  Mtautt  Ib  defined  to  be  ao  inchuate  vio- 
lence to  the  person  ot  another,  with  the  present  means  of  carry- 
ing the  intent  into  efi'ect'  Here  threats  alone  do  not  constitute 
the  offence:  there  must  be  proof  of  violence  actually  offered.' 
Thus,  if  one  ride  after  another,  and  oblige  him  to  run  to  a  place 
of  security  to  avoid  being  injured  ;'(ti)  or  throw  at  him  any  mis- 
sile  capable  of  doing  hurt  with  intent  to  wound,  whether  it  hit 
him  or  not ;  *  or  level  a  loaded  gun,  or  brandish  any  other  weapon 
in  a  menacing  manner,  within  such  a  distance  as  that  harm  might 
ensue;'  or  advauce,  in  a  threatening  manner,  to  strike  the  plain- 
tiff, so  that  the  blow  would  have  reached  him  in  a  few  seconds  if 
the  defendant  had  not  been  stopped ;'  in  all  these  cases  the  act  is 
an  assault.  So,  if  he  violently  attack  and  strike  with  a  club  the 
horse  which  is  harnessed  to  a  carriage,  in  which  thi;  plaintiff  is 
riding.^  But  to  stand  in  another's  way  and  passively  to  obstruct 
his  lawful  progress,  as  an  inanimate  object  would,  though  done 
by  design,  is  no  assault^ 

§  83.  Intent  to  harm.  The  intention  to  do  harm  is  of  the  essence 
of  an  assault  ;^  and  this  intent  ta  to  be  collected  by  the  jury  from 
the  circumstances  of  the  case.  Therefore  if  the  act  of  the  defen- 
dant was  merely  an  interference  to  prevent  an  unlawful  injury, 

1  1  Steph.  K.  P.  SOS  ;  Fiach'a  Lav,  202  ;  Stepbeos  e.  Uyers,  i  C.  &  P.  810.  Aud 
Me  iImi  post,  ToL  iii.  S  E>EI. 

'  Stephens  v.  Myera,  1  C.  ft  P.  849 ;  Tuberrille  v.  SaTsse,  1  Hod.  S.  The  ile- 
cUration  for  an  aaaauU  and  battery  is  thus  :  "  Id  a  plea  of  trBBpai:;3  ;  for  tbat  the 

aaid  (ilefendunt)  on   the  day  of  ,  at ,  in  and  ujion  the  pkioliir,  with 

force  and  anns.  mode  an  nseault,  and  him,  the  anid  plaialifT,  then  and  there  did  beat, 
woaud,  and  ill  treat  [here  may  be  atnled  anv  e^ieeial  matter  of  ncgraratioli),  and 
other  wrong!  to  the  plaintitT,  tben  and  there  did  against  the  peace.  To  the  domage," 
4o.     The  material  allegations  in  an  indictiueut  are  the  same  as  in  a  ciril  aetion. 

"  Morton  r.  Shoppee,  3  C.  4  P.  373. 

*  2Hawt.P.  C.  b.  1,  0.62,  S'- 

'  Ibid.  If  the  gun  is  not  loaded,  it  U  no  assault  Blahe  t.  Barnard,  8  C.  &  P. 
62fl  ;  Reg.  P.  James,  1  C.  A  K.  530. 

*  Stephens  v.  Myers,  4  C.  £  P.  349,  per  Tindal,  C.  J. 

'  I><;  Marentille  n.  Oliver,  1  Pennin)^.  380,  per  Penninf^n,  J.  Tubing  indecent 
liberties  with  a  female  pupil,  Jtrx  v.  Si.>hol,  Knss.  &  Ry.  130;  or  with  a  female 
patient,  Rex  v.  Bosinshi,  Ry.  &  M.  19;  though  uni^sisted,  is  an  aasault. 

'  Joneii  D.  Wylie,  1  C.  A  K.  257. 

*  But  aa  to  batter?,  see  ivjra,  f  94. 

(a)  See  SUte  v.  Uortin,  SG  N.  C.  608. 
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such  aa  to  separate  two  combatantB ;  *  or  if,  at  the  time  of  men- 
acing violence,  he  used  words  showing  that  it -was  not  his  inten- 
tion to  do  it  at  that  time,  oa  in  the  familiar  example  of  one's 
laying  his  hand  on  his  aword,  and  saying  that  if  it  were  not  as- 
size time  he  would  not  take  such  language;^  or  if,  being  na- 
lawfully  set  upon  by  another,  he  puts  himself  in  a  posture  of 
defence  by  brandishing  his  fiats  or  a  weapon,^  — it  is  no  assault 
So,  where  one  threw  a  stick,  which  struck  the  plaintiff,  but  it  did 
not  appear  for  what  purpose  it  was  thrown,  it  was  presumed  that 
it  was  thrown  for  a  proper  purpose,  and  that  the  striking  of  the 
plaintiff  was  merely  an  accident.* 

§  84.  Battery.  A  battery  is  the  actual  infliction  of  violence  on 
the  person.  This  averment  will  be  proved  by  evidence  of  any 
unlawful  touching  of  the  peraon  of  the  plaintiff,  whether  by  the 
defendant  himself,  or  by  any  substance  put  in  motion  by  hiin. 
The  degree  of  violence  is  not  regarded  in  the  law;*  it  is  only 
considered  by  the  jury  in  assessing  the  damages  in  a  civil  action, 
or  by  the  judge  in  passing  sentence  upon  indictment,  (a)  Thus, 
any  touching  of  the  peraon  in  an  angry,  revengeful,  rude,  or  in- 
solent mannsr;"  spitting  upon  the  person;^  jostling  him  out  of 
the  way;*  pushing  another  against  him;*  throwinga  squib  or  any 
missile  or  water  upon  him  ;^'*  striking  the  horse  he  is  riding, 
whereby  he  is  thrown ; "  taking  hold  of  his  clothes  in  an  angry  or 
insolent  manner,  to  detain  him,  '^  —  ia  a  battery.  So,  striking  the 
skirt  of  his  coat  or  the  cane  in  his  hand,  "  is  a  battery ;  for  any- 
thing attached  to  the  person  partakes  of  its  inviolability." 

»  Griffin  V.  Piirsons,  1  3elw.  N.  P.  35.  29. 

*  BiilL  N.  P.  15  ;  TuIierTillB  r.  Savage,  1  Mod.  3  i  3  Keb.  6*5  ;  Commonwealtb  v. 
Eyre,  1  S.  &  R,  317. 

*  Morinrty  v.  Brookn,  8  C.  *  P.  88*. 

*  AWeiwiii  V.  Wttistell,  1  C.  &  K.  358. 

*  I.eame  e.  Brn;,  SEsxt.  6113.  Cutting  off  thr  hairorn]ieriBh  ninperby  the  parish 
offi>.-Fr9.  against  her  will,  was  held  a  batti'rr.     Ford  v.  Skintter,  4  C.  &  P.  230- 

*  2  ilawk,  P.  C.  b.  1,  c.  62,  5  2  ;  4  Bl.  Comin.  120. 

'  1  Kiiat,  P.  C.  408  ;  Eeg.  B.  Coteswortb,  9  Mod,  172. 
"  Bull.  N.  P.  18. 

*  (.■■iIb  o.  Turner,  8  Mod.  1 4fl. 

»  S-iott  e.  Shepherd,  2  W.  Rl.  Sfl2  ;  e.  c.  3  Wils.  403 ;  ParHell  v.  Horn,  8  Ad.  ft  EL 
SOS ;  SimpsoD  v.  Morris,  4  Taunt.  821. 
»  Dod*^ll  V.  Burfrtrii,  1  Mod.  24. 

"  United  StBtes  v.  Oitrfia,  4  Wash.  634  ;  1  Baldw.  6O0. 

"  Bospuhlien  p.  De  L.ing,:hflmpa,  1  Ball.  Ill,  114,  im  MuKesn,  C.  J. ;  The  State 
V.  Davis.  1  Hill  (S.  O.),  48,  w  Ibid. 

{«)  In  order  to  piplain  to  tbo  jiirr  tba  person  who  took  it.  and  he  testifies  that  it 

nntun^  of  tho  iattiTj  and  its  effi-nt  u|"nn  pvesaoorrect  repres'-iititionof  nhatit  pur- 

tlie  ]>Uinliff,  ■  photogm]ih  of  the  plaintilTs  ports  to  r«prBaent,  and  was  taken  aoon  sf- 

boi'k,  Hlinwiiig  the  mnrks  of  th<-  strip<-9  in-  tPr  the  hnttery  complained  of.     Beddin  l^ 

flicteil  by  tho  defendant,  is  comjH'Ient  evi.  Qatea,  53  Iowa,  210. 
dence  if  the  photograph  a  iileatifi»J  by  the 
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§  85.  HcsUeBiica.  nniBwfni  intent.  And  here  also  the  plain- 
tiff must  come  prepared  with  evidence  to  show,  either  that  the 
intention  was  unlawful,  or  that  the  defendaot  was  in  fault ;  for 
if  the  injury  was  unavoidable,  aud  the  conduct  of  the  defendant 
vas  free  from  blame,  he  will  not  be  liable.^  Thus,  if  one  intend 
to  do  a  lawful  act,  as  to  assist  a  drunken  man,  or  prevent  him 
from  going  without  help,  and  in  so  doing  a  hurt  ensue,  it  is  no 
battery.*(a)  So,  if  a  horse  by  a  sudden  fright  runs  away  with 
his  rider,  not  being  accustomed  so  to  do,  and  runs  against  a 
man;* (6)  or  if  a  soldier,  in  discharging  his  musket  by  lawful 
military  command,  unavoidably  hurts  another,*  —  it  is  no  bat- 
tery ;  and  in  such  cases  the  defence  may  be  made  under  the  gen- 
eral issue."  But,  to  make  out  a  defence  under  tliis  plea,  it  must 
be  shown  that  the  defendant  was  free  from  any  blame,  and  that 
the  accident  resulted  entirely  from  a  superior  agency.  A  defence 
which  admits  that  the  accident  resulted  from  an  act  of  the  de- 
fendant must  be  specially  pleaded.^  Thus,  if  one  of  two  persons 
fighting  unintentionally  strikes  a  third  ;^  or  if  one  uncocks  a  gun 
without  elevating  the  muzzle,  or  other  due  precaution,  and  it  acci- 
dentally goes  off  and  hurts  a  looker-on;*  or  if  he  drives  a  horse 
too  spirited,  or  pulls  the  wrong  rein,  or  uses  a  defective  harness, 

I  1  Binj;.  213,  jkt  Dnllaa,  C.  J.  ; 
PI,  131.     See  iafrn.  §  84,  o     '  ■■    " 

*  Bull.  X.  P.  1«. 
«  Gihlnns  o.  P.-|iper,  t  Moil.  104  j  Bull  N.  P.  16. 

*  Wp»v«r.  Wimi,  Hob.  13*. 
>  <l  Mml.  4DS. 

«  H..1I  p.  FHirnli-v.  3.  Aii.  ft  El.  n.  8.  919.  Sw  illha,  SB  B*.  ^22,  626  ;  1  Chitty, 
PI.  i^l  ;  KiwMi.  r.  SKtsbiirv,  2  Cainpb.  EOO  ;  Boss  n.  LittoD,  5  C.  &  P.  407. 

■<  Jfliu"N  0.  Ce.iiii.1..'11,  5  C.  4  p.  372. 

■  Uiiilero-oo.1  e.  Howson,  Bull.  N.  P.  19 ;  s.  c.  1  Stm.  696.  So,  if  be  negligently 
di>uhai^4  n  euii.  Dii'keiisan  b.  WuEbod,  T.  Jones,  20S  ;  Taylor  v.  Kainbow,  2  Hen.  & 
Munf.  423}  Blin  o.  Cami>bell,  U  Johng.  432. 

(")  In  Johnson  d.  Mi^Connel,  15  Hun.  atrtiet,  tb«  officer  does  not  render  himself 

(N.  v.),  2y-'!.  where  it  was  proved  tbat  the  liable  ciiniiually  for  the  ntreat  of  a  person 

piniiititr,  wliile  intoxicated,  «n(!a)i;ed  in  a  who  is  not  iutonicatnl,  providiuft  the  ofG- 

Kcufitt'  with  a  tliird  ]>arty,  and  ihi-  defrnd-  cer  acta  iti  good  faith  and  has  reasonable 

•nt  interferd  to  keep  the  plainltlT  quiet,  cause  to  believe  the  arrealed  pcraon  is  in- 

and  in  tlie  subsequent  sculfle  the  plnintiif  toucated.     Evidence  of  tlis  ciruumstaticus 

fell  anri  broke  his  leg,  it  was  beld  thac  an  of  the  case  mi^  be  offered  to  show  the  good 

instriK^tion  of  such  a  nature  that  the  jury  faith  of  the  ofncer  and  tbe  cause  of  his  be- 

miiiht  be  li-d  by  it  to  believe  that  the  as-  li>*f  in  the  intojticntion  of  thi'  jHTson  ar- 

sanlt  must  lie  made  in  anger,  and  that  if  rested.    Com.  u.  {'heney,  141  SWs.  102. 
done  iu  rntire  fsoo^l  nature,  and  from  good  W)  Brown  c.  Collins,  53  N.  H.  442, 

motiviw,  thongb  nsnin.st  tbe  will  of  iheper-  This  cose  has  some  observations  woHiiy  of 

■on  nsaaolted,  it  did  not  ciiuatilute  an  ac-  note  on  the  toadinc  cane  n]X)n  this  i<aint,  of 

tionable   aasault,   was    erroni-ons.      It  is  Plettber  v.  Kylands,  L.  K.  3  H.  of  L.  830. 

held  that  where  a  statute  authorizes  a  po-  S«e  bIbo  Holmea  c.  llather,  23  W.  R,  Exch. 

lice  officer  to  arrest  a  person  without  a  war-  869  ;  B.  o.  16  Am.  Bep.  3S4  ;  jHMt,  §  SI. 
RWt  for  being  intoxicated  on   a   public 
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and  the  horse  taking  fright  injures  another,'  (a)  —  he  is  liable  for 
the  battery.  But  if  the  injury  happened  by  unavoidable  accident, 
in  the  course  of  an  amicable  wrestling-match,  or  other  lawful 
athletic  sport,  if  it  be  not  dangerous,  it  may  be  juati&ed.^(&)  If 
it  were  done  in  a  boxing-match,  or  (ight,  though  by  consent,  it  is 
an  unjustifiable  battery  ;'(c)  the  proof  of  consent  being  admissible 
only  in  mitigation  of  damt^B.* 

§  8<5.  Time  and  pluM  not  uMaUal.  Neither  the  time  nor  the 
place,  laid  in  the  declaration,  are  ordinarily  material  to  be  proved. 
Evidence  of  the  trespass  committed  previous  to  the  commence- 
ment of  the  action  is  sufficient;'  and  it  may  be  proved  in  any 
place,  the  action  being  personal  and  transitory.^  But  if  the 
declaration  contain  only  one  count,  and  the  plaintiff  prove  one 
asMult,  he  cannot  afterwards  waive  that,  and  prove  another.^ 
Nor  can  he  give  evidence  of  a  greater  number  of  assaults  than  are 
laid  in  the  declaration.^  If  the  action  is  against  several  for  a 
joint  trespass,  the  plaintiff,  having  proved  a  trespass  against 
some  only,  cannot  afterwards  be  permitted  to  prove  a  trespass 
done  at  another  time,  in  which  all  or  any  others  were  concerned; 
but  ho  is  b6und,  by  the  election  which  he  has  made,  to  diarge 
some  only ;  for,  otherwise,  some  might  be  chai^d  for  a  trespass, 
in  which  they  had  no  concern.*  So,  if  he  prove  a  trespass  against 
all  the  defendants,  he  cannot  afterwards  elect  to  go  upon  a  sepa- 
rate trespass  against  one.'"  And  if  he  prove  a  trespass  against 
some,  he  is  bound  to  elect,  before  the  defendants  open  their  case, 
against  which  defendants  he  will  proceed." 

§  87.  Snfflolent  to  prove  sManlt.  Nor  is  it  necessary  to  prove 
an  actual  battery,  though  it  must  be  alleged  in  the  declaration; 
for,  upon  proof  of  an  assault  only,  the  plaintiff  will  be  entitled  to 
recover.  ^ 

I  Wakeman  v.  Roblaran.  I  Bing.  213. 

'  6  Com.  Dig.  795,  tit  Plnader,  3  M.  18  ;  Fo^tpr,  Cr.  L.  259,  260. 

■  Boulter  n.  Clark,  Bull.  N,  i'.  18  ;  Stout  v.  Wren,  1  Hnwks,  *20. 

*  L<^|]  V.  Austin,  1  i^tew,  17S.     Se«  iafm,  tit.  Dnnitigea. 

*  1  SaiiiiJ.  24,n.{l),  by  Willinms;  Ball.  N.  P.  88  ;  Brown].  288. 

■  MoHtyn  V.  Fabrigiu,  bovji.  141. 

1  StHiite  V.  Prii:ket,  1  Cniiilih.  173. 

*  Gillon  r.  Wilaoa.  3  B.  Monr.  217. 

>  ScdlfT  D.  3iithRrlund,  8  li^p.  202  ;  Hitcben  i>.  Teak,  S  H.  A  Rob.  30.  But  sm 
Roper  E.  Harper,  S  ScoCt.  250. 

I'  Tnit  tp.  Hums,  1  M.  &  Rob,  282,  i>er  Ld.  Lyndhurst,  Ch.  B.  In  Hitchen  v. 
Tenle,  2  M.  &  Bob.  30,  PnttPsnn,  J.,  mid  he  ijoiild  Hot  very  well  undi'rataiid  tha  jirin- 
d|ilo  ou  which  this  dpuision  whk  rouiidwi. 

'I  Hownr.1  b.  N'«Hrtoi],  2  M.  &  Koh.  506. 

1'  Mm.  Ahr.  Troap.  pi.  *0  ;  *0  E.  III.  40  ;  1  Staph.  N.  P.  213  ;  Loivis  b.  Hoovsr, 
3  Blackf.  407. 

{«)     Krimeilv  c.  Way,  Sup.  Ct.  Pa.,  13 
Law  Bt-portcr.  1S4 
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§  88.  Coiueqiientlal  injnilH.  If  the  plaintiff  vould  recover  for 
conxequentiai  injuries,  they  must  be  specially  laid  in  the  declara- 
tion,  under  a  per  quod.^  Of  these,  the  loss  of  the  society  of  his 
wife,  or  of  the  services  of  his  servant^  are  examples.'  The  rela- 
tion of  husband  and  wife  is  proved  in  such  cases,  by  evidence  of 
a  marriage  de  facto.  If  the  action  is  for  assaulting  and  beating 
the  plaintiff's  aon,".or  for  seducing  his  daughter,  per  quod,  it  is 
sufficient  to  show  that  the  child  lived  in  the  parent's  family,  with- 
out proof  of  actual  service  ;*  or,  if  the  child  lived  in  a  neighbor's 
family,  it  is  sufficient  to  prove  that  he  also  daily  and  ordinarily 
performed  services  for  the  parent.*  If  the  daughter  is  emanci- 
pated, and  resides  apart  from  the  parent's  family,  the  parent 
cannot  recover,'  But  if  the  daughter  actually  resides  with  her 
father,  even  though  she  be  a  married  woman,  if  she  lives  apart 
from  her  husband,  the  father  may  maintain  the  action.'  In  all 
these  cases,  it  is  sufficient  to  prove  the  relation  of  master  and  ser- 
vant de  facto;  and  proof  of  very  slight  acts  of  service  is  sufficient^ 

§  89.  Buna  aabjaot.  It  is  not,  however,  necessary  to  state 
specially  any  matters  which  are  the  lejal  and  natural  consequence 
of  the  tortious  act;  for  all  such  ctmsequences  of  his  own  actions 
every  man  is  presumed  to  anticipate ;  and  as  one  of  the  objects  of 
the  rule,  which  requires  particularity  of  averment  in  pleading, 
is,  to  give  the  other  party  notice  that  he  may  come  prepared  to 
meet  the  charge,  such  particularity  is  in  these  cases  superfluous. 
The  plaintiff,  therefore,  under  the  usual  allegation  of  assault  and 
battery,  may  give  evidence  of  any  damages  naturally  and  neces- 
sarily resulting  from  the  act  complained  of.*  But  where  the  law 
does  not  imply  the  damage,  as  the  natural  and  necessary  conse- 

'  Prttit  V.  Adiiington,  Peske's  C«s.  62.  But  the  plaintiff  cannot  ri-cover  in  this 
form  for  injury  for  wliifh  a  separate  artinn  Ijps,  Pitlier  by  liiinsclf  ^r  l>v  another. 
1  Chitty  on  PI   847-849  ;  Wallapi-  o.  Hardacre,  1  C«mpb.  «,  49  ;  Bull.  S.  P.  89, 

•  Guy  r.  Llvraey,  Cro.  Jac.  501  ;  Woodward  v.  Walton,  2  Kew  liB)).  476  ;  S  Oi. 
113  a !  Ream  >.  Rank,  3  S.  &  R.  216. 

■  Jones  v.  Brown,  Penke's  Cha.  233;  i.  c.  1  Eep.  217. 

•  Maunder  v.  Vrnn,  1  M.  t  Malk.  323  ;  Mann  v.  Bamtt,  6  Esp.  S2. 

•  1  SCeph.  N.  P.  214. 

•  Dean  v.  Pwl,  G  East,  4S  ;  Anon..  I  Smith,  333  ;  Postlethwaite  v.  Parkes,  3  Burr. 
1878.  If  the  daughter,  being  under  age,  is  actunlly  in  the  nervice  of  uiiotlifr,  bol  the 
father  has  not  devested  himself  of  his  ri^ht  to  reclaim  her  serrici-s,  it  Iims  lieen  held, 
tliat  he  may  mnintflin  this  action.  Martin  o.  Payne,  9  Johns.  387.  Si'u  infra,  tit, 
Seilui'tinn. 

I  Hnqwr  V.  l.iiffkin,  7  B.  &  C.  387. 

>  Fores  t>  WilaoQ,  Peake'a  Cas.  5S  ;  Bennett  «.  Alcntt,  2  T.  R.  16G  ;  Manvell  b. 
Thomson,  2  C.  4  P.  303  :  Ir«in  v.  Dennnan,  11  East,  23 ;  Nickleson  i:  Striker,  10 
Johns.  115.     See  also  1  Cliittv  nn  PI.  50. 

•  Moore  B.  Adam,  2  Chitty,  198,  per  Bailey,  J.  ;  1  Chitty  on  PI.  84(1,  The  plain- 
tifr  may  rerover  for  the  damnge  he  is  likely  to  sustain,  nfter  the  trial,  a.^  the  natural 
cons>'i|iienre  of  the  iiijurv  ;  because,  for  these  (Inmageii,  he  can  faave  no  otber  aotioiL 
Fetter  «.  Keale,  1  Ul.  Baym.  339  ;  S.  C.  2  Salk.  11. 
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quence  of  the  assauU  and  battery,  it  should  be  set  forth  with  par- 
ticularity ;  such,  for  example,  as  the  general  loss  of  health,  or  the 
contracting  of  a  contagioua  disease,  or  being  stinted  in  ailowaace 
of  food,  in  an  action  for  an  assault  and  false  imprisonment ;  or 
an  injury  to  Ms  clothes,  in  a  personal  rencounter,  and  the  like.* 
The  manner,  motives,  place,  and  circumstances  of  the  assault, 
however,  though  tending  to  increase  the  damages,  need  not  he 
specially  stated,  but  may  be  shown  in  evidence.  Thus,  where 
the  battery  was  committed  in  the  house  of  the  plaintiff,  which 
the  defendant  rudely  entered,  knowing  that  the  plaintiflf's  daugh- 
ter-in-law was  there  aick  and  in  travail,  evidence  of  this  fact  waa 
held  admisBible  without  a  particular  averment'  Nor  are  the 
jury  conHnf  d  to  the  mere  corporal  injury  which  the  plaintiff  has 
sustained ;  but  they  are  at  liberty  to  consider  the  malice  of  the  de- 
fendant, the  insulting  character  of  his  conduct,  the  rank  in  life 
of  the  several  parties,  and  all  the  circumstances  of  the  outrage, 
and  thereupon  to  award  such  exemplary  damages  as  the  circum- 
stances may  in  their  judgment  require.'(a) 

§  90.  ConvlcUon.  Coufssaion.  In  proof  of  the  trespass,  the 
plaintiff  may  give  in  evidence  a  conviction  of  the  defendant  upon 
an  indictment  for  the  same  offence,  provided  the  conviction  waa 
upon  the  plea  of  guilty  ;  but  not  otherwise.*  (J)  And  if  it  waa  a 
joint  tre»pai»  by  several,  the  confessions  and  admissions  of  any  of 
them,  made  during  the  pendency  of  the  enterprise  and  in  further- 
ance of  the  common  design,  may  be  given  in  evidence  against  the 

1  Chitty  on  PI.  846,  347  ;  Lowdan  r, 

ton,  M.  6-2  ;  Avery  v.  Bay,  1  Mm.  ]2. 

"  Sanipaon  v.  Henry,  11  Pmk.  87a. 

•  Mei-eat  v.  Harvay,  5  TounL  Hi.  Heath,  J„  in  this  CRM,  remarkfd,  that  "it 
gofs  to  prevent  tlie  practice  of  cluelling  if  juries  are  permitted  lo  punish  insult  by  ei- 
emplHiy  damagflB."  Wade  ».  Tlinyer,  40  Cal.  585  ;  Biiicegirdle  o.  Oxford,  2  M.  *  S. 
77  ;  TullidiM  v.  Wade,  3  Wiln.  19  ;  Dav«n]>ort  b.  R:is3ell,  6  Day,  145  ;  Shater  n. 
Sniith,  7  Har.  &  T.  S7-  Prerioua  threuta  of  the  defendant,  in  the  prvsenre  of  ths 
plaintiff,  may  also  be  abovn.  Sladge  D.  Pope,  2  Hayw,  4D2.  Seo  infra,  tit.  Dam- 
•ge*,  9§  253,  287,  &x.  ;  McNamara  e.  King,  2Gilm.  432  ;  Reed  «.  Dam,  i  Pick.  216. 

•  AiOt,  vol.  i.  g  G37,  n.  ;  Rt^.  n.  Moreau,  12  Jur.  620. 

(n)  Exemplary  damagi*)  may  be  pven  pecuniary  statua  of  the  defendant  so  la  to 

notniihilanding   the  defendant  haa  been  arrive  at  uhat  sum  will  be  punitive  in  Ita 

pmcBeiled  against  criminally.     Hoadley  e.  nature,    Wehb  e.  Gilraan,  80  Me.  177.     An 

Wataon,  45  Vt.  289  i  Corain  tp.  Walton,  to  the  ilamaKes  of  the  plaintiff  where  the 

IS  Kto.  71.      See  also  pa^,  §  266  <f  xg.  assauiC  and  battery  complained  of  wan  the 

Anil  the  amount  of  the  fine  paid  by  him  illegnl  arrest  of  the  plaintilf,  he  is  catitled 

ahonlJ  not  be  eonsidered  in  the  civil  ac-  to  recover  not  onlv  for  the  actual  battery 

tinn,     Reddin  u.  Gates,  52  Iowa,  210.     In  but  for  the  loss  of  his  time  during  the  ar- 

Maine,  on  the  trial  of  an  action  for  assault  rest  ami  the  injury  to  bin  feelings  from  the 

and  battery  with  a  deailly  weapon,  eiem-  iniiif^tty  wrongfully  ofTired  him  thereby. 

plary  damajtea  may  he  proved  and  in  thia  lli'rgan  p.  Cmley,  142  Maaa.  107. 
MDuection  it  ia  admlBaible  to  abow  the         (o)  Comrin  v,  Walton,  18  Mo.  71. 
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others,  after  a  foundation  has  been  laid  by  proving  tha  fact  of  con- 
spiracy by  them  all  to  perpetrate  the  offence.^ 

§  91.  Averment  of  alia  auormlB.  The  alia  enormia  is  an  aver- 
ment not  essential  to  the  declaration  for  an  assault  and  battery ; 
its  office  is  merely  to  enable  the  plaintiff  to  give  in  evidence  iin< 
der  it  such  circumstances  belonging  to  the  transaction  as  could 
not  conveniently  be  stated  on  the  record.^  Things  which  natu- 
rally result  from  the  act  complained  of  may,  as  we  have  seen,  be 
.   shown  under  the  other  averments. 

§  92.  Matteia  of  defenoe.  Matters  of  defence  in  this  action  are 
usually  distributed  under  three  heads ;  namely,  first,  Inficiation, 
or  denial  of  the  fact,  which  is  done  only  by  the  plea  of  not  guilty ; 
secondly,  Excuse,  which  is  an  admission  of  the  fact,  but  saying  it 
was  done  accidentally,  or  by  superior  agency,  and  without  any 
fault  of  the  defendant;  and  this  may  be  either  specially  pleaded, 
or  given  in  evidence  under  the  general  issue;  and,  thirdly,  Justi- 
fication, which  must  always  be  specially  pleaded.*  To  these  may 
be  added  matters  in  discharge,  such  as  a  release,  accord  and  satin- 
faction,  arbitrament,  former  recovery,  the  statute  of  limitations,  and 
the  like,  which  also  must  be  specially  pleaded.*  But  it  should  be 
observed  that  these  rules  apply  only  to  suits  against  private  per- 
sons. For,  where  actions  are  brought  against  public  officers,  for 
acts  done  by  virtue  of  their  office,  they  are  permitted  by  statutes 
to  plead  the  general  issue,  with  a  brief  statement  in  writing  of  the 
special  matter  of  justification  to  be  given  in  evidence. 

§  93.  What  provable  nnder  general  iBene.  Under  the  general 
ittue,  the  defendant,  in  mitigation  of  damages,  may  give  in  evi- 
dence &  provocation  by  the  plaintiff,  provided  it  was  so  recent  and 
immediate  as  to  induce  a  presumption  that  the  violence  was  com- 
mitted under  the  immediate  influence  of  the  passion  thus  wrong- 
fully excited  by  the  plaintiff.*  (a)     Indeed,  the  defendant,  in 

1  AnU,  vol.  i.  g  111. 

*  1  Chitty  on  PI.  348 !  Lowden  b.  Goodrick,  Peate's  Cas.  15.  See  infra,  lit.  Dam- 
ages, S  27S  :  siipra,  5  S5. 

»  Bull.  N.  P.  17.  •  Chitty  on  PI.  HI. 

*  Dcaois  n.  PHwling,  12  Vin.  Abr.  159,  tit.  Y.vlA.  1 ,  b,  jil.  18,  per  Price,  B. ;  Lee 
V.  Woolsey,  19  Johns.  319  ;  CashiiiHn  r.  Wad.iell,  1  Bald.  68  ;  Avery  v.  Rny,  1  Mass, 
12  J  Mattliews  t>.  Terrj,  10  Conu.  ^55  ;  Full«rton  v.  Wnrrick,  3  Bliuikf.  218  ;"  Ari.leraoa 
r.  Johnson.  3  Hur.  k  J.  lfl-2.  In  Fraser  v.  Berkley,  2  M.  A  Hob.  3,  l.oi-d  Ahintwr 
admitted  evidence  ot  provocaCioa ;  namely,  a  litiel  published  some  time  previous  to  the 

(a)  The  fact  that  the  evidence  of  provo-  mating  the  dnrriBgeH,  must  ascertain  from 
cation,  which  the  defendant  wishrs  to  use  tlie  whole  evidence  how  Tar  thp  plainlilf 
in  mitigation  of  damages,  was  oHered  to  also  was  in  fault,  if  in  fault  at  n!l.  as  ivell 
■prove  a  jnstiflentton  of  self-derenre,  which  as  the  defendant,  and  give  damages  accord- 
lias  faileil,  dora  not  deprive  the  defendant  ingly.  Biirice  D.  Mefvin,  45  Conn.  243. 
if  the  benelit.  of  it.      The  jury,  in  esti-  In  a  leceot  c»m  it  is  held  that  evidence  of 
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mitigation  of  damages,  may,  under  this  iBBue,  rely  on  any  part 
of  the  res  ffestce,  though,  if  pleaded,  it  would  have  amounted  to  a 
justification;  notwithstanding  the  general  rule,  that  whatever  is 
to  be  shown  in  justification  must  be  specially  pleaded ;  for  every- 
thing which  passed  at  the  time  is  part  of  the  transaction  on  which 
the  plaintiff's  action  is  founded,  and  therefore  he  could  not  be 
surprised  by  the  evidence.  >  And  it  ia  also  laid  down,  as  a  general 
rule,  that  whatever  cannot  be  pleaded  may  be  given  in  evidence 
under  this  issue,*  Therefore,  where  the  beating  in  question  was 
by  way  of  punishment  for  misbehavior  on  board  a  ship,  and  for 
the  maintenance  of  necessary  discipline,  this  evidence  was  held 
not  admissible  in  mitigation  of  damans,  ijecause  the  facts  might 
have  been  pleaded  in  justification.*  Where  the  action  ■was  for 
assault  and  false  imprisonment,  evidence  of  reasonable  suspicion 
of  felony  has  been  held  admissible,  in  mitigation  of  damages.* 

§  94.  XTniawfui  lutentiou  msentiai.  In  the  case  of  a  mere  as- 
sault', the  quo  animo  is  material,  as,  without  an  unlawful  inten- 
tion, there  is  no  assault.  Any  evidence  of  intention,  therefore,  is 
admissible  under  the  general  issue.*  But  in  the  case  of  a  battery, 
innocence  of  intention  is  not  material,  except  as  it  may  go  in 
mitigation  of  damages ;  unless  it  can  be  shown  that  the  defendant 
was  wholly  free  from  fault;  because  every  man  who  is  not  entirely 

»  B[ns?liam  v.  Guniaalt,  BqII,  N,  P, 

»  2R&I'.  221, !!,('.) 

"  Wataoi.  IT.  fhristie,  2  E.  t  P.  22*. 

<  Cbinii  B.  Morris,  2  C.  &.  P.  SSI  ;  n.  c.  1  "Ry.  &  M.  SSI.  The  In*  of  •lamszes.  in 
actions  «x  (iiJiclo,  in  rrgard  to  eviilence  in  tig<;raTiitiuu  or  mitiKHtion,  is  trpati^d  with 
grant  ability  anil  jnitt  disoHmination,  in  an  aitii^le  in  3  Am.  Jurist,  pp.  387-313- 

•  Griffin  «.  Parsons,  1  Selw.  N,  P.  23,  28  ;  tupra^  J  8S. 

1  admiaaiblB  in  assanit:  bat  th^  roaj  b«  given  in  evidenM 

.  case  of  assault  i»  mitiK«ticin  of  damages.     Rithardson  «. 

recent  and  iin-  Zutil^,  2fl  La.  Ann.  313  ;  Rncliester  r.  An- 

mediate  aa  to  rorm  a  part  oS  tlie  trananc-  dfi'iuiii,  1  BihbfKy.),  42S;  Dolan  p.  Pagan, 

tion;  or,  in  nthpr  words,  it  must  Iw  pro-  S3  Barb.  (N.  Y. )  73:  Riddle  c.  State,  49 

vocation   ha].|ieninjt  nt  the   time  of  the  Aln.  389.  Cf.  Collins  o.  Todd.  17  Mo.  537. 

assault.      Dniiee  v.    Lentine,    147   Mass.  If  liliellous  n-ords  are  used  by  the  plain- 

630.     But  in  Vermont  it  ia  held  that  such  tifT  of  the  defendant,  and  some  time  after- 

focts  cannot  be  given  in  evidence  in  miti-  ward  the  plaintiff  repeats  the  libel,  and  the 

gtition  of  AvtuaT  injury  sufiVrM   hy   the  defendant  immediately  thereafter  commits 

plalncifT,  but  only  upon   the  question   of  the  assault  and  battery  complained  of,  this 

puiiitivB  damages.    Goldsmith  i:  Joy,  61  repetition  of  the  wonis  may  bo  given  in 

Vt.  488.     Proof  of  former  eontrovcrsii's  in-  endenre  in  mitiRation  of  damages.    Davis 

depeuileiit  of  the  assault  complained  of,  e.  Franke,  33  Gratt.    (Vn.)  413.     In  an 

and  not  so  recent  as  to  he  reasonably  aup-  action  for  assault,  evidence  that  complaint 

poiicd  to  h(ive  provoked  it,  is  not  admiasi.  of  the  same  assault  had  been  made  before 

ble.      Kicbardson  o.  Hine,  49  Conn.  206;  the  grand  jury  and  no  indictment  had  been 

Collins  B.  Todd,   17  Mo.   fi37;    Dnlan  r.  returned  is  not  admiMible  in  behalf  of  the 

Fagiii,  63  Barb.  {H.  Y.)  7S.     It  is  well-  d'-rendrmt.      Bouiuo   i>.    Caledanio,    144 

settled  law  that  mera  words  do  not  consti-  Uaas.  299. 
tute  ■  sufficient  provocatiOD  to  justify  an 
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free  from  all  blame  la  responsible  for  aoy  immediate  injuiy  done 
by  him  to  the  peraoa  of  another,  though  it  were  not  wilfully  in- 
flicted.  Therefore,  if  the  act  of  the  defendant  was  done  by  inevi- 
table neccessity,  a«  if  it  be  caused  by  ungovernable  brute  force, 
his  horse  running  away  with  him  without  his  fault;'  or,  if  a 
lighted  squib  is  thrown  upon  him,  and  to  save  himself  be  strikes 
it  off  in  a  new  direction,^  —  in  these  and  the  like  cases  the  ueces- 
Bity  may  be  shown  under  the  general  issue,  iu  disproof  of  the  bat- 
tery. But  if  the  plaintiff  was  himself  guilty  of  incautious  or 
improper  conduct,  he  cannot  recover,  unless  the  case  was  such 
that,  by  the  exercise  of  ordinary  care,  he  could  not  have  avoided 
th^  consequences  of  the  defendant's  neglect,"  (a)  or  wa&  incapable 
by  want  of  understanding  or  discretion  of  taking  such  care.* 
In  other  words,  the  defendant  is  answerable  only  for  those  conse- 
quences which  the  plaintiff,  by  ordinary  care,  could  not  have  pre- 
vented ;  the  degree  of  care  required  of  the  plaintiff  being  limited 
by  bis  capacity  and  circumstances.^ 

§  95.  Plea  of  Bon  uaaiiit.  Under  the  plea  of  son  aatault  demesne, 
in  excuse,  with  the  general  replication  of  de  injuria,  &c.,  the  bur- 
den of  proof  is  on  the  defendant,  who  will  be  bound  to  show  that  the 
plaintiff  actually  committed  the  first  assault;  and,  also  that  what 
was  thereupon  done  on  his  own  part  was  in  the  necessary  defence 
of  his  person.' (i)  And  even  violence  may  be  justified  where  the 
safety  of  the  person  was  actually  endangered,  ^(e)     If  the  defen- 

»  Wskanmn  d.  RoblDSon,  1  Bin«.  218  ;  Gibbons  r.  Pepper,  i  Mod.  404  ;  1  Salk.  637; 
Bull.  K.  P.  le  ;  Hall  o.  FeamleT.  8  Ad.  k  El.  n.  s.  WIB  ;  Vinceut  p.  Stineliour,  7 
Vt  62. 

)  Scott  V.  Shephehl,  8  Wils.  103.  See  also  BeclcTith  v.  Shordike,  i  Ban.  2092 ; 
Davis  D.  Saanders,  2  Chitty,  639  ;  tupra,  g  85. 

■  Davia  e.  &Unn,  0  Jiir.  954  ;  h.  a  10  M.  &  W.  G4fi  ;  Eeniiard  «.  Burton,  12 
Sh-pl.  39. 

•  Lynch  v.  Nurdin,  1  Ad.  &  El.  k.  s.  29  ;  G  Jur.  797. 

'  See  Robinson  v.  Cone,  3  Am.  Law  J.  N.  s.  313,  where  the  subject  ia  fully  con- 
ddemi  by  Kedfield.  J. 

•  Crogate'e  Case,  3  Co.  66  ;  Coekerill  B.  Armstrong,  Wiilea.  SB  ;  Jones  v.  Kitchen, 
1  B.  &  P.  79,  80  ;  Peece  v,  Tsdor,  4  Kev.  &  M.  4fi9  ;  Ruj  i..  Kitohenev,  2  Str.  1271  1 
e,  c.  1  Wils.  171 ;  Phillips  r.  Howgale,  4  B.  &  Aid.  220  ;  Timothy  tf.  Siaipaoa,  1  Cr. 
M.  &  R.  757. 

T  Cuckcroft  B.  Smith,  3  Salk.  642  ;  Bull,  N.  P.  18. 

{n)  Brawn  v.  Kendall,  6  Cush.  (Muss.)  violence  towards  the  person  of  another,  ho 

292.     In  A  reuent  esse  iii  Mnssachnsetts  is  liable  for  the  excess,  though  he  was  act- 

th«  introdactinn  of  this  evidence  of  inten-  ing  in  self-defence.      In   such   canes  the 

tion  and  motire  is  said  to  be  merely  to  af-  qusstioii  is  not  merely  whether  the  drfen- 

fert  the  damauBs,  not  as  the  essen™  of  the  aunt  was  the  assaulteil  party,  and  so  hud  a 

artioa.      Quigley  v.   Turner,   150  Mass,  right  to  repel  the  foix*  by  force,  hut  also 

110.  as  to  the  degree  of  the  bi-ntiog.  and  its 

(A)  Fitzgerald  v.    Fitzgerald,   51   Vt.  proportion  to  the  assanit  of  the  plaintilf. 

430.  Brown   d.   Gordon,  1   Gi-nv  (Mafa.),  182} 

(c)  If  the  defendant  is  guilty  of  an  nn-  Close  v.  Cooper,  84  Ohio  St.  93. 
nasonable  and  dinproportiouate  degree  of 
VOL.  ir.  —  6 
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dant'B  battery  of  the  plaintiff  was  excessive  beyond  what  was  ap- 
parently neceaaary  for  Belf-defence,  it  seetos  by  the  American 
autlioritiee  that  this  excess  may  be  given  in  evidence  under  the 
replication  of  de  injuria,  without  either  a  special  replication  or 
a  new  assignment.^  (<7)  For,  in  such  a  case,  the  question  is  as  to 
the  degree  and  proportion  of  the  beating  to  the  assault  But  if 
the  plaintiff's  answer  to  the  plea  of  ton  tuaauU  demetne  consists 
of  an  admission  of  the  fact  and  a  justification  of  it,  this  cannot, 
by  the  English  authorities,  be  shown  in  evidence  under  the  repli- 
cation de  injuria,  but  must  always  be  specially  replied.'  If  the 
declaration  contains  but  one  count,  to  which  »on  a»%ayU  dememe 
is  pleaded  without  the  general  issue,  the  defendant  may  give  evi- 
dence of  an  assault  by  the  plaintiff  on  any  day  previous  to  the  day 
alleged  in  the  declaration;  and  if  the  plaintiff  cannot  answer  the 
assault  so  proved,  the  defendant  will  be  entitled  to  a  verdict" 
But  if  the  general  issue  is  pleaded,  or  the  declaration  contains 
charges  of  several  assaults,  the  plaintiff  is  not  thus  restricted, 
and  the  defendant's  evidence  must  apply  to  the  assault  proved.* 

§  96.  Roplio&tton  de  iDjari*.  In  regard  to  the  replication  of  de 
injuria,  the  general  rule  is,  that,  as  it  puts  in  issue  only  the  mat- 
ter alleged  in  the  plea,  nothing  can  be  given  in  evidence  under  it 
which  is  beyond  and  out  of  the  plea.  The  plaintiff  cannot  go  into 
proof  of  new  matter,  tending  to  show  that  the  defendant's  plea, 
though  true,  does  not  justify  the  actual  injury.  He  cannot,  for 
example,  show  that  the  defendant,  being  in  his  house,  abused  hia 
family  and  refused  to  depart,  and,  upon  his  gently  laying  hands 
on  him  to  put  hi'm  out,  the  defendant  furiously  assaulted  and  beat 
him.^  So,  if  the  defendant  justifies  in  defence  of  his  master,  the 
plaintiff  cannot,  under  this  issue,  prove  that  his  own  assault  of 

1  Curtis  e.  Carson,  2  N.  H.  539.  Sno.  where  tho  plea  is  mmUraU  avdirfava,  Han- 
nan  B.  ICilea,  Is  Mass.  347  ;  or,  motliUr  mania  impoaiia,  rt^nortt  i>.  ApplvUin,  2i 
AVcnJ.  371.  See  alio  1  Steph.  N.  P.  21^  220,  221  ;  bailee  v.  Luce,  1  Keb.  881 ;  a.  c. 
Sid.  24fl  ;  1  Chittv  on  PL  S12,  n.,  64S.  S27. 

2  Penn  o.  Ward,  2  Cr.  Meea.  &  Rose.  838  ;  Dale  v.  Wood,  7  J.  B.  Moore,  33  -,  Pig- 
sfltt  B.  K?mp,  1  Cr.  &  M^es.  197  ;  Selby  d.  Bardaus.  3  B.  &  Ad.  1  ;  1  Cr.  &  Mee«.  GOO  ; 
Bo«i-n  f.  Furry,  1  C.  &  P.  394  ;  Lamb  n.  Burnett,  1  Cr.  &  Jer.  291  ;  2  Chitty's  Prec. 
731,  732 ;  Oakes  u.  Woo.1,  3  M.  &  W.  150. 

'  Handle  v.  Webb,  1  Esp.  38  ;  Gibson  v.  Flerain?,  1  Har.  &  J.  48.1. 

*  Downs  B.  SkryiQslier,  Brownl.  233  ;  Bull.  N.  P.  17  j  1  St«].li.  S.  P.  222. 

*  King  «.  Pbippard,  C^artb.  2S0. 

(i)  It  seems  that  the  onrront  of  author-  demtme  and  the  coramon-Uw  replication, 

itv  is  still  in  the  same  direction.     The  de  iajurii,  ti:.,  the  plaintiff  oonld  recOTer 

Court  says  in  Steinmetz  ».  Kelly,  72  Ind.  for  the  sxceos,  no  apeoiol  replii»tion  I'ein:' 

442(aoa«edecidi^inl880),  "  It  wa^  ho*-  necesaarv."     And  see  Brown  b.  Gordon,  1 

ever,  lon^  reo  scttlnl,  that  in  trespass  for  Qmv  (Hn-n.  |,  182  ;   Metien  c.  Thompson, 

ftssatilt  and  battery,  on  plea  •>{  son  aujuU  32  Vt.  107- 
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the  master  waa  justifiable.'  So,  if  the  defendant,  being  a  mag- 
istrate, justifies  an  assault  and  imprisonment  as  a  lawful  commit- 
ment for  a  bailable  offence,  the  plaintiff  cannot  show,  under  this 
issue,  that  sufQcient  bail  was  oEFered  and  refused.* 

§  97.  Modsrata  ouUgBvlt.  To  support  the  plea  of  moderate 
eattigaviL,  the  defendant  most  show  that  the  plaintiff  vas  his  ap- 
prentice, bj  producing  the  indentures  of  apprenticeship.  He 
must  also  produce  evidence  of  misbehavior  on  the  part  of  the 
plaintiff,  sufiicient  to  justify  the  correction  given.*  The  same 
rules  apply  where  the  relation  is  that  of  parent  and  child,  or 
jailor  and  prisoner,  or  schoolmaster  and  scholar,*  or  shipmaster 
and  seaman.  It  must  also  be  shown  that  the  correction  was 
reasonable  and  moderate;  thou^  in  the  case  of  shipmasters,  if 
the  chastisement  was  salutary  and  merited,  and  there  was  no 
cmeltj,  or  use  of  improper  weapons,  the  admiralty  courts  will 
give  to  the  terms  "  moderate  correction  "  more  latitude  of  inter- 
pretatiQn.6 

§  98.  MoUlter  maniu  ImpMnlt.  Under  the  plea  of  molUter 
mattua  impoiv.it  the  matters  justified  are  of  great  variety;  but 
they  will  be  found  to  fall  under  one  of  these  general  heads, 
namely,  the  prevention  of  some  unlawful  act,  or  resistance,  for 
some  lawful  cause.  If  the  force  was  applied  to  put  the  plaintiff 
out  of  the  defendant's  house,  into  which  he  had  unlawfully  en- 
tered, or  to  resist  his  unlawful  attempt  to  enter  by  force,  it  is 
sufficient  to  show  the  unlawfulness  of  the  entry,  or  of  the  attempt 
without  showing  a  request  to  depart.  But  if  the  entry  was  lawful, 
as  if  the  house  were  public,  or,  being  private,  if  he  entered  upon 
leave,  whether  given  expressly  or  tacitly  and  by  usage,  there  it  is 
necessary  to  show  that  he  was  requested  to  depart,  and  unlawfully 
refused  so  to  do,  before  the  application  of  force  can  be  justified.* 
And  in  all  tliese  cases,  to  make  good  the  justification,  it  must 
appear  that  no  more  force  was  employed  than  the  exigency  rea- 

■  Webber  p.  Liversuuh,  Peake's  Ad.  Caa.  61. 

•  Sayre  ».  Earl  of  Rooliford,  2  W.  111.  1165. 

»  1  SBOml.  on  Pi.  t  V.V.  107.  Id  the  Case  of  a  hired  aen-tnt,  the  right  to  inflict 
mrporal  pnniahmeTit,  b;  way  of  disei^ilinR  or  punish  men  t,  is  denied.  Matthews  v. 
Teny,  10  Conn.  455.  IF  the  nervant  ia  a  yoaag  child,  placed  with  a  mnater  in /nco 
faraUit,  the  otdinnry  domestic  liiiiciiilLae  would  probably  be  quite  iustibable. 

•  I  Hawk.  P.  C.  c.  80,  §  28. 

•  Watwn  T.  Christie,  2  B.  ft  P.  224  ;  Brown  v.  Howard,  14  Johna,  IIK  ;  Thorn  v. 
White,  1  Pet.  Adm.  173  ;  Sampson  v.  Smith,  15  Ma.1.1.  3fi5. 

•  Ijp.  on  Evid.  155,  166  ;  Gregory  v.  Hill,  8  T.  R.  299  :  Bull.  N.  P.  18,  16  ;  Green 
F.  Ggddard,  2  Salk.  641  ;  Williams  o.  Janes,  2  Sire.  1049 ;  Green  r,  Bartmni.  4  C.  k  P. 
Sm  :  Rem  n.  Wilson,  1  Bing.  353  ;  !>.  c.  S  J.  B.  Mocre,  362  :  Weaver  v.  Buih,  8  T.  IL 
73  -,  Tnlta;  0.  Reed,  1  C.  ft  P.  6  ;  Adams  0.  Freeman,  13  Johns.  408. 
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Bonably  demanded. '(ai)  If  there  was  a  wilful  battery,  and  it  ia 
juatitied,  the  defendant  must  show  that  the  plaintiff  resisted  by 
force,  to  repel  which  the  battery  was  necessary.  And  whenever 
the  justification  is  founded  on  a  defence  of  the  posaesaion  of  prop- 
erty, it  is,  ordinarily,  sufficient  for  the  defendant  to  show  his 
lawful  possession  at  the  time,  without  adducing  proof  of  an  in- 
defeasible title;  ^(5)  and  in  such  cases  a  temporary  right  of  pos- 
session is  sufHcient,  Thus,  where  no  person  dwelt  in  the  house, 
but  the  defendant's  servant  had  the  key,  to  let  himself  in  to  work, 
this  was  held  sufficient  evidence  of  the  defendant's  poasession, 
as  against  every  one  but  the  owner.*  So,  where  a  county  jail, 
the  title  to  which  waa  vested  by  statute  in  the  justices  of  the 
county,  was  in  the  actual  occupancy  of  the  stewards  of  a  musical 
festival,  as  it  had  been  on  similar  occasions,  as  they  occurred,  for 
several  years,  but  there  was  no  evidence  of  any  express  permis- 
sion from  the  justices,  yet  this  wag  held  a  sufficient  poasession, 
against  a  person  intruding  himself  into  the  hall  without  leave.* 

>  Imason  v.  Cope,  !  C.  *  P.  193  ;  Esp.  on  Evid.  156 ;  Eyre  v.  Norswortby,  iC.k 
P.  502 ;  Simpaon  u.  Murris,  4  Taunt.  821  ;  Bush  tt.  Parker,  1  Bing.  N.  C.  72. 

'  Skeville  i>.  Avery,  Cro.  Car.  13S  ;  Esp.  ou  Erid.  156 ;  1  Sairnd.  on  PL  &  Evid. 


(i)  Hansonn.  E.  4N.  A,  R.  R.  Co.,62  ofhislaDd,  assaulu  a  person  wrongfully 

Me.  84 ;  Coleman  v,  N.  Y.  &  N,  H.  R,  B.  lloiiiing  possewion  at  it  nBrtinst  his  will, 

Co.,  iOB  Mass.  160.      And  the  party  who  althoiigli  tli*  freeholder  mny  be  responsible 

justifies  the  us«  of  force  must    prove  the  to  the  public  in  the  shape  of  an  indiclment 

circuiiiatances  of  justiiieation.     Ibid.     See  far  a  forcible  entry,  he  is  not  liahle  to  the 

nlso  Brown  v.  Gordon,  1   Gray   (Mass.),  other  party.     I  csiinot  see  how  it  is  poB- 

182.  Kible  to  doubt  thnt  It  ia  a  perfectly  good 

(i)  A    Catholic    prieat  has   no  right,  justification,  to  siy  that  the  plaintiff  was 

by  virtue  of  his   priestly    cbanicler,    to  in  poasession  of  the  land  against  the  will 

forcibly  remove  from  a  room  a  person  law-  of  tne  defendant  who  was  owner,  and  that 

fully  tiiere,  though  the  priest  is  about  to  he    entered    upon    it   accordingly,    even 

administer  an  olIii:e  of  religion  to  a  sick  though  in  so  doing  a  breach  of  the  peace 

tersoii  at  the  latter's  request.    Coojier  v.  was  rommitted."   The  doctrine  of  KewtoQ 

icKenna,  124  Mass.  2S4.  v.  Harland   was  questioned  in   Pavis  v. 

The  question  whether  a  landlord,  who  Burreil.  10  C.   B.   S21,  and  tinati?  over- 

fotcibly  enters  ui«n  a  tenant  holding  over  ruled  in  Blades  n.  HicKS,  10  C.  B.  N.  8. 

after  the  expiration  of  hia  term,  and  expels  713.     The  principle  thus  decided  in  EnR- 

him,  is  liiilile  to  an  action  of  tort  for  t)ie  land  is  aSnned  m  MasssL-husetts  in  the 

entry  on  the  premises,  or  for  nn  assault  in  case  of  [a>h'  v.  Etwell,  121  Mass.  309  ;  in 

expelling  the  tenant,  provided  he  uses  no  wliich  the  case  of  Sampson  v.   Henry,   13 

more  force  than  is  necessary,  is  one  which  Pick.  (Mass.)  3S,   is  criticiscil.     And  tn 

has  been  decided  differently  in  different  accord  with  this  decision  are  Sterling  v. 

courts.     The  early  case  of  Newton  p.  Har-  Warden,  61  N.   H.  217  ;  Kellam  v.  Jan- 

land,  1H.&  G.  644,  decided  in  the  affirms-  son,  17  Pa.  St,  167;  Rich  «.  Keyser,  54 

tive  as  far  as  trespass  for  assault  and  bat-  Pa.  St.  89.     Contra,  Bliss  u.  Johnson,  73 

tery  ia  concerned.     In  Harvey  p.  Brydges,  N.  Y.  529  ;  Parsons  tt.   Brown,   15  B.irb. 

14  ,M.  &  W.  437,  Parke,  B..  Bays,  "  Wlien  (N.  Y.)  590  ;  Dustin  ir.    Cowdry,    23   Vt. 

R  breach  of  the  peace  is  conmiitted  b^  a  631.     See  4  Am.  Law  Rev,  429. 
freeholder,  who,  in  order  to  get  p~— — i--" 
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§  99.  Joatifloation.  If  the  assaalt  and  battery  is  justified,  as 
done  to  preterve  the  peace,  or  to  prevent  a  crime,  the  defendant 
must  show  that  the  plaintiff  was  npon  the  point  of  doing  au  act 
which  would  have  broken  the  peace,  or  would  manifestly  have 
endangered  the  person  of  another,  or  was  felonious ; '  and  if  the 
interference  was  to  prevent  others  from  fighting,  he  must  show 
that  he  first  required  them  tg  desist.^  If  the  trespass  justified 
consisted  in  arresting  the  plaintiff  as  a  felon,  without  warrant,  the 
defendant  must  prove  either  that  a  felony  was  committed  by  the 
plaintiff,  in  his  presence;  or  that  the  plaintiff  stood  indicted  of 
felony ;  or  that  he  was  found  attempting  to  commit  a  felony ;  or 
that  he  had  actually  committed  a  felony,  and  that  the  defendant, 
acting  with  good  intentions,  and  upon  such  information  as  created 
a  reasonable  and  probable  ground  of  suspicion,  apprehended  the 
party  in  order  to  carry  him  before  a  magistrate.*  It  seems  also 
to  have  been  held,  that  the  defendant  may  in  like  manner  justify 
the  detention  of  the  plaintiff,  as  found  walking  about  suspiciously 
in  the  night,  until  he  gave  a  good  account  of  himself;^  or  because 
he  was  a  common  and  notorious  cheat,  going  about  the  country 
and  cheating  by  playing  with  false  dice  and  other  tricks,  being 
taken  in  the  fact,  to  be  carried  before  a  magistrate ;  or  that  he  was 
found  in  the  practice  of  other  offences,  in  the  like  manner  scan- 
dalous and  prejudicial  to  the  public* 

§  100.  SMne  anbjaot.  It  is  further  to  be  observed,  that,  when- 
ever the  defendant  justifies  the  laying  of  hands  on  the  plaintiff, 
to  take  him  into  custody  as  an  offender,  he  ought  to  be  prepared 
with  evidence  to  show  that  he  detained  him  only  until  an  officer 
could  be  sent  for  to  take  charge  of  him,  or  that  he  proceeded  with- 
out unnecessary  delay  to  take  him  to  a  magistrate,  or  peace-officer, 
or  otherwise  to  deal  with  him  according  to  law.* 

Defences  by  magistrates  and  other  officers  will  be  treated  here- 
after, under  appropriate  heads. 

1  Handcock  a.  Baker,  2  B.  &  P.  SflO. 

«  Hawk.  P.  C.  b.  1,  c.  31,  g  i9  ;  1  Kaat.  P.  C.  80*. 

•  Hawk.  P.  C.  b.  2,  c.  12.  §§  18,  19  ;  4  Bl.  Comm.  293 ;  1  ErbI,  P.  C.  300,  301  ;  1 
Buss,  on  Crimes,  725-725  ;  I  Dencon,  Crim.  Uw.  48,  49 ;  Lpdwlth  d.  CaWhimle,  Cald. 
291,  per  Ld.  Manefield  ;  Rex  v.  Hunt,  1  Mood.  Cr.  Cas.  93  ;  StooehouBe  v.  Elliott,  6 
T.  K.  315, 

•  Hawk.  P.  C.  b.  2,  c.  12,  S  20.  But  this  is  now  doubted,  iiiiIpm  the  defendant  is 
a  peHKe-offioer.     1  East,  P.  C.  303  ;  1  Rnsa.  on  Crimes,  728,  727. 

»  Hawk.  P.  C.  b.  2,  c.  12,  §  20  ;  Holyday  v.  Oienbrirlge,  Cro.  Osr,  234  j  8.  0.  W. 
Jones.  219  ;  2  Roll.  Abr.  S46. 

•  Esp.  on  Evid.  158  ;  Rose  v.  Wilson,  1  Bing.  353. 
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ASSUMPSIT. 

§  101.  Soope  of  tlie  cbapter.  Under  this  head  it  is  proposed  to 
consider  only  those  matters  which  pertain  to  this  form  of  action, 
fur  whatever  cause  it  may  lie  brought,  and  to  the  common  counts, 
referring,  for  the  particular  causes  of  special  ageumpiit,  such  as 
Bills  of  Exhange,  Insurance,  &c.,  and  for  particular  issues  in 
iiiis  action,  such  aa  Infancy,  Payment,  and  the  like,  to  their 
appropriate  titles. 

§  102.  Contracta,  expresa  and  Implied.  The  dtstinccion  between 
general  or  implied  coatraeta,  and  special  or  expreas  eontraett,  lies 
not  in  the  nature  of  the  undertaking,  but  la  the  mode  of  proof. 
The  action  of  assumpeit  is  founded  upon  an  undertaking,  or  prom- 
ise of  the  defendant,  not. under  seal,  (o)  and  the  averment  always 

(a)  When  a  contnct  iin'Ivr  seal  has  mnj  iruve  the  tort  and  ntcoTer  an  a  coaat 
becD  modiKed  by  a  lubseiiueiit  parol  for  money  hail  aud  receivrd  in  assiimpait. 
agreement,  changing  some  of  the  uoiitraut  SfE  p/itt,  g^  265,  n.  1,  120,  ti.  8,  and  lOS. 
pi-Ofiaioiia,  tb»  pniper  fonn  of  nuUoii  OD  Bat  in  mcU  cas«  there  must  lie  aonie  evi- 
the  uiodilied  ajfreeineut  is  assumpsit,  not  dence  that  lbs  goods  have  been  actuallj 
covenant.  But  this  is  only  tme  when  the  convened  into  money  by  the  wrouR.doer, 
■a&led  contract  i*  wbolly  or  partly  sugier-  or  ih.il  nuses  a  prssumption  that  he  has 
«eded  by  the  uev  parol  agnenient,  so  (liat  aHaninBd  the  ownership  of  the  fpxids  as 
perCormauce  by  the  parties  aftrr  the  parol  render.  Thus,  where  the  facts  were  diat 
modiflcattoo  is  not  an  execution  of  the  the  plnintilT  sent  a  certain  nomber  of  }<igt 
orijtinal  contract,  bat  an  execution  of  the  to  the  defendant,  who  owned  and  operatrd 
incHlified  contract.  Thua.  where  in  a  scale  1  a  sawmiil,  to  be  sawed,  and  only  a  part  of 
contrict  it  is  provided  that  the  work  shall  the  lumber  was  returned  to  the  ptaintilf, 
ha  finished  on  a  certain  day,  or,  u)»n  leaving  a  lar^  part  unaccounted  for,  and 
the  happcninj;  of  a  certain  contingenoy,  the  plaintiff  aiied  on  the  common  counts, 
upon  such  later  day  aa  a  third  person  SharBwood,  J.,  said  that  if  it  had  been  an 
■hall  determine,  the  fact  that  the  time  is  action  on  the  case  for  negliiitiia,  or  there 
exteuded  under  such  prorvsian  does  not  had  been  a  count  upon  n  contract  to  keep 
make  it  proper  to  sue  in  assumpsit,  bat  as  bai/ef,  it  might  have  lieen  well,  bnt  that 
the  remeilv  is  still  iu  eovenant.  King  i>.  to  support  the  action  there  must  be  some 
Lamoille  Valley  K.  R  Co..  51  Vt.  369.  An  evidence  that  gooU  bad  be«n  actually  con- 
action  uf  assumpsit  on  the  coniniou  money  verted  into  money  by  the  trroug-doer,  or 
Qounta  will  lie  to  recover  the  amount  of  a  the  circumstances  must  be  such  a^  lo  raise 
t:ix  paid  by  tha  plaintiff  for  the  use  of  the  a  prcaumptinn  that  he  had  done  so.  Sat- 
defendant,  although  the  duty  of  the  de-  terlee  v.  Melirk.  76  Pa.  St.  62  ;  and  to  the 
fendant  to  pay  the  tax  arose  upon  bis  con-  same  effect,  llelhlehem  v.  Fire  Co.,  61  Pa. 
tract  under  seal  for  the  sale  of  Land  to  St.  H5,  In  the  leailins  case  upon  this 
the  pliiintifi'i  fur  the  aulinn  is  not  based  point,  Longchamji  r.  Kelly,  Dougl.  137, 
on  ttin  contract,  which  is  only  evidence  of  whi-re  the  defendant  took  a  masi|uemi]e 
tliK  duty,  and  this  may  be  psiahlLihe-l  as  ticket  to  sell  for  plaintiff,  and  ncilher 
well  by  a  oontract  undi-r  senl  as  in  niiy  acc^ountad  for  the  price  nor  returned  the 
otbt>r  way.  t.'urtis  t>.  Flint,  dc.  R.  K.  Co.,  ticket.  Lord  Hanshetd  held  that  it  was  a 
32  Mich.  291.  fair  pn'snmntion  that  the  defendant  had 

It  Is  a  settled  rule  that  when  goods  arc  sold  it,  ntid  the  plaintiff  could  recover  under 

wiougfuUy  taken  or  detained,  the  owner  the  count  for  money  had  aud  received. 
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is,  that  he  undertook  and  promised  to  pay  the  money  sued  for,  or 
to  do  the  act  mentioned.  The  evidence  of  the  promise  may  be 
direct,  or  it  may  he  circumstantial,  to  be  considered  and  weighed 
by  the  jury ;  or  the  promise  may  be  imperatively  and  conclusively 
presumed  by  law,  from  the  existing  relations  proved  between  the 
parties;  in  which  ca«e,  the  relation  being  proved,  the  jury  are 
bound  to  find  the  promise.  Thus,  where  the  defendant  is  proved 
to  have  in  bis  hands  the  money  of  the  plaintiff,  which,  ex  ixquo 
€t  bono,  he  ought  to  refund,  the  law  conclusively  presumes  that 
he  has  promised  so  to  do,  and  the  jury  are  hound  to  find  accord- 
ingly ;  and,  after  verdict,  the  promise  is  presumed  to  have  been 
actually  proved. 

§  103.  wian  promiae  Implied.  The  law,  however,  presumes  a 
promise  only  where  it  does  not  appear  that  there  is  any  special 
agreement  between  the  parties.*  For  if  there  is  a  tpeeial  contract, 
which  is  still  open  and  unrcacinded,  embracing  the  same  tvhject- 
matter  with  the  common  counts,  the  plaintiff,  though  he  should  fail 
to  prove  his  cose  under  the  special  count,  will  not  be  permitted  to 
recover  upon  the  common  counts,^  (a)  Thus,  where  the  plaintiff 
paid  seventy  guineas  for  a  pair  of  coach-horses,  which  the  defen- 
dant agreed  to  take  back  if  the  plaintiff  should  disapprove  them; 
and,  being  dissatisfied  with  them,  he  offered  to  return  them,  but 
the  defendant  refused  to  receive  them  back ;  it  was  held  that  the 
plainti  IT  could  nnt  recover  the  amoimt  paid  in  an  action  fur  money 
had  and  received,  but  should  declare  upon  the  special  contract* 
So,  where  a  seaman  shipped  for  a  voyage  out  and  home,  with  a 
stipulation  that  his  wages  should  not  be  paid  until  the  return  of 
the  ship,  and  he  was  wrongfully  discharged  in  a  foreign  port;  it* 
was  held  that  he  could  not  recover  upon  the  common  counts,  but 
must  sue  for  breach  of  the  special  contract,  it  being  still  in  force.* 

1  Tonwaint  n.  Martiunant,  2  T.  R.  lOS,  per  Biill«r,  J.  i  Cutter  v.  Powell,  6  I.  R. 
820. 

*  Coake  V.  Himstone,  1  Xew  Rrji.  365  ;  Bull.  N.  P.  13e  ;  T^iiweg  on  AsuumiiBit,  pp. 
7,  12 ;  Young  b.  Freiton,  4  Cranch,  236  ;  Rudflcll  b.  South  Britain  Society,  9  Conn. 
503  :  Clark  s.  Smith,  14  Johns.  32ti  ;  Jeouiag*  v.  Camp,  IS  Johns.  9i ;  Wood  i>.  Ed- 
ward!), 1 9  JohnH.  205. 

*  WiHtnn  D.  Dowiies,  1  Doug.  23  ;  Power  ■>.  VrOt,  Cowp.  SIS  ;  Towera  v.  Barrett, 
1  T.  R.  133. 

*  Hulle  V.  HeightDiBn,  2  East,  ItS. 

(i)  8ar)^nt  n.  Adama,  S  Orajr  (Mass.),  The  action  in  luch  a  caae  ia  based  on  tha 

72 ;  Stres^er  p.  Sumner,  19  N.  H.  fllfl.  But  implied  promise,  not  on  the  parol  contmct. 

the  contract  must  necvssarily  be  a  Tulid  Basford  v.   All«n,  S  Allrn  (Masn.),   387. 

one.     So,  if  there  has  been  a  parol  cnn-  The  plnintilT  cannot  in  auch  ca.se  I'ecover 

tmrt  for  the  tale  of  Und,  void  under  the  the  value  of  the  land  aa  agreed  upon  in 

Btatute  of  frauds,  noil  tha  Iniiri  haa  been  the  parol  contract,  but  only  wli.at  the  land 

conveyed  in  aecor.lance  with  thnt  '■entrant,  is  rpasiinablj  worth.  Long  e.  Woodman,  B6 

■Bum^iait  will  lie   to   recover   the  price.  Me,  50. 
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But  though  there  is  a  count  on  a  special  agreement,  y«t  if  tho 
plaintifF  fails  altogether  to  prove  its  existence,  be  may  then  pro- 
ceed upon  the  commoQ  counts.^ 

§  104.  Pleading.  The  law  on  this  subject  m&j  be  reduced  to 
these  three  general  rules.^  (1.)  So  long  as  the  contract  continues 
executory,  the  plaintiff  must  declare  specially ;  but  when  it  has  been 
executed  on  his  part,  and  nothing  remains  but  the  payment  of  the 
price  in  money,  by  the  defendant,  which  is  nothing  more  than  the 
law  would  imply  against  him,  the  plaintiff  may  declare  generally, 
using  the  common  counts,  or  may  declare  specially,  on  the  origi- 
nal contract,  at  his  election.^  (a)  If  the  mode  of  payment  was  an; 
other  than  in  money,  the  count  must  be  on  the  original  contract. 
And  if  it  was  to  be  in  money,  and  a  term  of  credit  was  allowed, 
the  action,  though  on  the  common  counts,  must  not  be  brought 
until  the  term  of  credit  has  expired.*  {b)  This  election  to  sue  upon 
the  common  counts,  where  there  is  a  special  agreement,  applies, 
only  to  cases  where  the  contract  has  been  fully  performed  by  the 
plaintiff.  (2.)  Where  the  contract,  though  partly  performed,  has 
been  either  abandoned  by  mutual  consent,  or  rescinded  and  ex- 
tinct by  some  act  on  the  part  of  the  defendant.  Here,  the  plain- 
tiff may  resort  to  tho  common  counts  alone,  for  remuneration  for 
what  he  has  done  under  the  special  agreement.  But,  in  order  to 
this,  it  is  not  enough  to  prove,  that  the  plaintiff  was  hindered  by 
the  defendant  from  performing  the  contract  on  his  part;  for  we 
have  just  seen,  that  in  such  case  he  must  sue  upon  the  agreement 

1  KarriB  v.  Ofce,  Bull.  N.  P.  I3S  ;  P«iue  t>.  Bacomh,  9  Doug.  SSI ;  1  Ne?  Rep.  3G5, 
3GS ;  2  Smith,  L.  C.  t,  and  n. 

*  Sdc  Lfiwes  ou  Assumpsit,  pp.  2-12.  See  also  Mead  v.  Dpgoljer,  16  Wend.  fl37, 
838.  psr  Broiiaon,  J.  ;  Cookn  v.  Munatoiie,  1  New  Rep.  355  ;  Bull-  N.  P.  139  ;  Tuttle 
D.  &[ayn,  7  Jobna.  132;  Robertson  d.  Lviich,  IS  Johns.  451  ;  Linnin^dnle  n.  Living- 
Bton,  10  Johns.  36  ;  Keyes  v.  Stone,  5  Mass.  391 ;  Jennings  v.  Cump,  13  Johns.  94  ; 
■  ■■    '    J.  Smith,  14  Johns.  326. 

nrdou  V.  Murtin,  Fitzg.  3( 

.  56  ;  Stiveter  v.  HorloSk,  1    __.„.  _  _ __ 

oyd,  J,  ;  Tuttle  v.  Maya,  7  Johns.  133  ;  Robertson  v 
v.  wickensoQ,  10  Miiss.  287  ;  Bnksr  c.  Corey,  19  Pick.  4lnt ;  ntmn  ».  tnnk,  s  Met.  itf. 

*  Kubsou  V.  Godfrey,  1  Stark.  220  ;  Moarehead  v.  Fry,  24  Penn.  St.  £7. 

(a)  New   Hampshire,  Ac.  Ins.   Co.  r,  lo  be  paid  for  by  a  note  or  bill  nnvable  at 

TTiint.   10   Fo,Hter  (>f.    H.).  219  ;   Hale  v.  a  future  dav,  and  tiie  note  or  hill  is  ii^ 

Hsndy,  8  Id.  208  ;  Wright  o.  Moirii,  15  giiva.  the  ven^lor  cannot  maintain  assniup- 

Ark.  444.   A  il<^ctaration  alli-t;ingn  promise  sit  on  the  general  ooiint  for  gimiH  soM  anA 

l>y  the  defeiidantto  pay  the  plnintiETa  auiil  delivered  nntil  tho  credit  liiia  ex]>iml,  biit 

of  money  is  aiipporteil  by  jiroof  of  a  prom-  he  mav  aue  immeiliaielv  torn  breueh  of  the 

isr»  to  do  certain  other  thinm,  and  pay  the  upecini  agreement.      Hnnna  ».    Mills,   21 

tnoiioy,  if  the  payment  of  the  tnoney  is  all  Wend.   (N.  V.)  SO;  Musscn  b.   Pri.-e,  4 

that  reniaina  Iri  be  done.     Holbrook  o.  Enst,  147;  Mauton  c.  Qaiumon,  7  III.  App 

Doit,  1  Allen  (Mass.),  397.  201. 

(ft)  Where  goods  ara  sold  and  delivered. 
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itoelf.  It  must  appear,  from  the  circumatances,  that  he  was  at 
liberty  to  treat  it  as  at  an  ead-'^a)  (S.)  Where  it  appears,  that 
what  was  done  by  the  plaintifF  was  done  under  a  special  agree- 
ment, but  not  in  the  stipulated  time  or  manner,  and  yet  was  bene- 
ficial to  the  defendant,  and  has  been  accepted  and  enjoyed  by  him. 
Here,  the  plaintiff  cannot  recover  upon  the  contract,  from  which 
he  has  departed,  yet  he  may  recover  upon  the  common  counts,^  (d) 
for  the  reasonable  value  of  the  benefit  which,  upon  the  whole,  the 
defendant  has  derived  from  what  he  has  done,  "(c) 

§  105.  CooaldeiatloD.  In'all  actions  upon  contracts  not  under 
seal,  except  generally  in  suits  by  indorsees,  it  is  incumbent  on  the 
plaintiff  uuderthe  general  issue  to  prove  a  consideration*  for  the 

1  Qiles  D.  KdwanlB,  7  T.  S.  181  ;  Bum  v.  Miller,  i  Taunt.  745 ;  Hulls  v.  HtightinHn, 
2  Bant,  145;  l.iuningdale  v.  Livingstou,  10  Johns.  3fl  ;  Bsyinond  v.  Beaniani,  12 
Johns.  274  ;  Mead  v.  Degolyer,  IB  Wend.  632  ;  Cannda  u.  Canada,  S  Ciiali.  1&. 

>  Keck'B  Case,  Bull.  h.  P.  189  ;  Bum  v.  Miller,  4  Taunt.  745  ;  Streeter  v.  Hotlock, 
I  Biug.  34,  37  ;  Jennings  n.  Camp,  IS  Johun.  94  ;  Jevell  v.  Scroeppel,  t  Coniin,  564. 
If  the  contract  haa  been  performed  aa  far  >s  it  extended,  but  sotnetning  beyond  it  lias 
been  done,  u  if  a  tiuildiii);  were  erected,  with  aome  additions  not  spec) lint  in  Che  wtiCt«D 
BRreeiuent,  the  party  must  declara  on  the  special  agreement,  na  far  as  it  goes,  and  in 
the  uonimou  counts  for  the  exress.  Pepper  v.  Burland,  Peake's  Caa.  103  ;  Uunn  v. 
Body,  1  Stark.  176 ;  Rohson  b.  Godfrey,  Id.  220. 

*  TafC  V.  Montague,  14  Mass.  282.  In  au  action  for  work  and  materials,  where  it 
appears  that  they  were  famished  iiursuant  to  an  expre-ia  contract,  the  pkiiititf  must 
prore  the  terms  of  the  contract.  Ho  cannot,  in  the  di'st  instance,  abandon  the  cantnict, 
■n<l  recover  on  a  quanlam  tneruii  ;  but  must  pi'ove  its  tej-ms,  its  fuinimeiit,  the  ileria- 
tiona,  if  any,  and  the  additional  work.    Smith  v.  Smith,  1  Saadf.  8.  C.  206.  (d] 

*  Aa  to  what  couatituloa  a  sufficient  consideration,  see  21  Am.  Jurist,  257-286  ;  1 

(a)  Thus,  wber«  one  fubecribed  to  stock  from  the  lalior  performed   and  materials 

of  a  company  and  paid  for  it,  and  the  con-  furnished  by  the  plaintiff,  the  value  of  such    . 

tract  was  then  rescinded  by  both  parties,  lalwr  and  materials  may  be  recovered  u[>on 

the  Bubecriber  was  allowed  to  recover  the  a  count  upon  a  gwi)Uum  mtniil  ;  in  which 

-  moDey  so  [raid.    Woolen  Mills  Co.  V.  Titiia,  casP,  the  actual  benetit  vrhich  the  dcfen- 

85  Ohio  St.  253.     Cf.  Mitchell  n.  Scott,  dant  n-ceivesfrom  theplaiutift'is  tobetmd 

41   Mich.   108  i   Cutter  r.  Powell,  2  Sm.  for  independently  of  tliB  terms  of  tlie  con- 

LitKl.  Caa.  1  ;  Howard  v.  Dalv,  61  N.  Y.  tract.   Hayward  i>.  Leonard,  7  Pick.  (Mass.) 

362.     Id  Chii^go  v.  Tilly,  103  U.  S.  146,  is  r«1ied  upon  as  esCablitliitig  tho  rule, 

the  principle  is  said  to  be  that  when  the  {b)  Either    indcbiiaCiit    nkMitm^if    or 

plaintiff  has  perfornn-d  part  of  a  contract  quatUum  meruit.     Andte  v.  Hardin,   32 

according  to  its    temis,  and  he  has  bern  Mich.  324. 

prerentM  from  performing  the  residue  by  (r;)  Cutter  v.  Powell,  2  Smith,  L,  C.  1, 

the   failure  of  the  other  party  to  do  his  and  notes.      In  cases  where,  uotwithstand- 

part,  he  may  recover  compensation  for  the  ing  the  breach  of  a  special  contract,  tho 

vork  actually  done  ;  and  to  support  tliis  [inity  in   fault  can   still   recover   upon  a 

thefollowinganthoritiesarecited:  PlanchS  gjianlum  meruit,  the  special   contract  is 

V.   Colbum,    8    Binf(.   14;    Goodman   v.  sometimes  com^ietent  evidence  upon  the 

Pocock,  15  Q.  B.  576  ;  Hall  v.  Kiplev,  10  question  of  what  tlie  services  are  reason- 

Pa.  St.  231  ;  Moulton  d.  Trosk,  9  Mete,  ably  worth.    Clark  v.  Gilbert,  32  Baib. 

(Mass.)  577;  Hoagland  v.  Moore,  2  Blackf.  (N.  Y.)  S7S. 

(Ind.)  167;  Derby  v.  Johnson,  21  Vt  17.  (d)  White  u.  Oliver,  38  Me,  S2;  Davis 

In  Fitzgerald  v.  Allen,  128  Maaa.  232,  tho  b.  Barrintrton,  30  N.  H.  517;  Hublmrd  ». 

mla  is  stated  to  be  that,  if  the  special  con-  Belden,  37  Vt.  645 ;    Patrick  n.  Pulnani, 

tract  is  terminated    by  any  means  other  Id.   759  ;    Bassrtl    v,    Sanborn,   0  Cush. 

than  the  voluntary  refusal  of  the  plaintiff  (Maes.}  58  ;   Gleawn  o.  Smith,  Id.  4S4. 

to  perfonn  the  same   uiion  his  ]>art,  and  See  Hutchison  n.  CuUum,  23  Ala.  62^ 
the  defendant  lias  actually  leceired  beneSt 
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alleged  promise  of  the  defeDdapt;  and  tbia,  in  actions  upon  the 
common  counts,  can.  ordinarily  be  done  only  by  proof  of  all  the 
circumatances  of  the  trans&ction.  Thus,  proof  of  the  relation  of 
landlord  and  tenant  is  sufficient  proof  of  cou«ideration  for  a  prom- 
ise to  niant^  the  farm  in  a  husband-lilte  manner.^  And  this 
manner  is  proved  by  eVidenoe  of  the  prevalent  course  of  husbandry 
in  that  neigborhood.^  The  same  evidence  will  also,  necessarily, 
disclose  a  privity  existing  between  the  defendant  and  the  plain- 
tiiT ;  for  if  the  plaintiff  is  a  stranger  to  the  consideration,  he  can- 
not recover.'  And  in  all  these  cases  the  plaintiff  may  recover  aa 
much  as  he  proves  to  be  due  to  him,  within  the  sum  mentioned  in 
the  count.  If  the  contract  is  in  writing,  and  recites  that  a  v^u- 
able  consideration  has  been  received,  this  is  prima  facie  evidence 
of  the  fact,  and  the  necessity  of  controlling  it  is  devolved  on  the 

Stephen's  Nisi  Prius,  pp.  340-260  ;  Chitty  OB  Cantr,  S2-2S  ;  2  Kent,  Comm.  4SS-168i 
Story  on  CotiCracts,  c.  i.  Tbat  the  entire  couiiidention  niuat  be  proved,  see  aiM,  ToL 
i.  §S  88-08. 

1  Powley  fl.  WaJker,  S  T.  B.  878. 

*  Leigh  v.  Hewitt,  i  East,  154. 

*  The  common  uounti  are  in  tbis  fono  :    "  For  that  the  said  (defendant),  on  the 

day  of ,  wag  indebted  to  the  plaintiff  in  the  aum  or "  [if  for  good*  told, 

•ay,  "  lor  gooils  tben  sold  and  delivered,"  or,  "  bargnined  aad  uld,"  if  the  uua  be  go, 
"by  the  plaintiff  to  the  said  (drfendant)  at  hia  reqaest"],  "and,  io  consideratioD 
thereof,  then  and  then  promised  the  plaintiff  to  paj  him  that  earn  on  demand. 
Yet."  4c 

—  (if  for  aoTk  and  materia}!,  say,  "  for  vorlc  tben  done,  and  materials  tor  tbe  aarue 
provided,  by  the  plaintiff  for  the  aaid  (defendant)  at  his  request,"  — ] 

—  [il  >aoiiey  lent,  uiy,  "  fot  moDey  then  lent  by  the  pUiotiff  to  the  aaid  (defeDdant)  at 
hie  request, "  — ] 

—  [if  for  money  paid,  say,  "  for  money  then  paid  by  the  plaintiff  for  the  oBe  of  the  aaid 
(defendant)  at  hu(  request,"—] 

—  [if  for  money  reaived,  say,  "for  money  then  received  by  the  aaid  (defendant)  for  tlie 
use  of  the  plaintiff,"  — ] 

—  [if  upon  an  intimut  compulaiierU,  aay,  "  for  money  fonnd  to  be  due  from  the  aaid 
(defenilant)  to  the  plain  tiff  upon  an  account  tben  utaled  between  them,"  — ] 

These  counts  may  now,  by  the  new  niles  of  practice  in  the  Ktigliah  courts,  and  by 
those  of  some  of  the  American  States,  be  couealidBted  into  one.  Indeed,  it  ia  eon- 
ceived,  that  they  may  be  consolidated  by  the  general  principlea  of  tbe  law  of  pleading ; 
and  it  was  so  practised  in  Massac'husetta  for  many  years.     The  consolidated  eonnt  may 

be  aa  follows  :  "  For  that  tbe  said  (defendant),  on  the day  of  ■ — -,  waa  indeblea 

to  the  plaintiff  in  tbe  sum  of for  goods  then  sold  and  delivered  by  tbe  ptitintiff  to 

tbe  salil  (defendant)  at  bis  request  ;   and  in  the  sum  of for  work  then  done,  and 

materials  for  the  same  provided,  by  the  plaintiff  for  the  aaid  (defendant)  at  his  request ; 

and  in  the  sam  of for  money  tben  lent  by  tbe  plaintiff  to  tbe  said  (defendant)  at 

his  request ;  aud  in  the  sitni  of  — .—  for  money  then  paid  by  tbe  plaintiff  for  tbe  UMt  of 

tbe  said  (defendant)  at  his  request ;   and  in  the  sum  of for  money  tben  received 

by  tbe  said  (defendant)  for  the  use  of  the  plaintiff ;   and  in  tbe  snm  of for  money 

found  to  be  due  from  the  said  (defenilant) to  the  plaintiff  upon  an  accoDot  then  atated 
between  them  ;  and,  in  conaidemtion  thereof,  then  sod  there  promised  the  plaintiff  to 
pay  liiiii  the  several  moneys  aforesaid  upon  dernsiid.  Vet  the  said  (defendant)  has 
never  paid  any  of  said  moneys,  but  wliolly  neglects  to  do  so.     See  I  Chitty'a  Pree. 

S.  43,  a,  b  ;  Eef-.  3up.  Jud.  Court,  Uasa.  1336,  p.  44.  Vhr;re  the  declaration  alleges  a 
ebt  for  vrork  and  lalior,  and  a  debt  for  goods  sold,  &x:.,  with  one  general  promise  to 
pay,  the  statement  of  each  debt  is  refrai-deil  as  a  separate  count ;  but  where  there  is 
only  one  litateiiient  of  debt,  though  fuimded  on  aeverul  considetations,  it  is  one  count 
only.    Uorse  v.  Junes,  11  M.  &  W.  »31. 
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defendant.  If  the  action  is  founded  on  a  docnment,  or  memo- 
randum, uaaally  circulating  as  evidence  of  property,  such  as  a 
bank  check,  or  the  like,  proof  oi  the  usage  and  course  of  business 
may  suflice  aa  evidence  of  the  consideration,  until  this  presump- 
tion is  outweighed  by  opposing  proof. 

§  106.  Oeaar&l  Ihim.  Daflugu.  As  the  general  issue  is  a 
traverse  of  all  the  material  allegationa  in  the  declaration,  it  vrill 
be  further  necessary  for  the  plaintiff,  under  this  issue,  to  prove 
all  the  other  material  facts  alleged ;  such  as  the  perfoi-mance  of 
conditions  precedent,  if  any,  on  his  own  part;  notice  to  the  defen- 
dant; request;  where  these  are  material,  and  the  like;  together 
with  the  amount  of  damages  sustained  by  the  breach  of  the 
agreement  Damages  cannot,  in  general,  be  recovered  beyond  the 
amount  of  the  ad  damnum  laid  in  the  declaration;  but  in  actions 
for  torts  to  personal  chattels,  the  jury  are  not  bound  by  the  value 
of  the  goods,  as  alleged  in  the  count,  but  may  find  the  actual  value, 
if  it  do  not  exceed  the  ad  damnum.^ 

§  107.  WbeB  leqiiMt  must  be  prorsd.  In  actions  upon  the  com- 
mon counts  for  goods  sold,  work  and  materials  furnished,  money 
lent,  and  money  paid,  a  request  by  the  defendant  is  material  to 
be  proved;^(a)  for,  ordinarily,  no  man  can  make  himself  the 
creditor  of  another  by  any  act  of  hia  own,  unsolicited,  and  purely 
officious.  Nor  is  a  mere  moral  obligation,  in  the  ethical  sense  of 
the  term,  without  any  pecuniary  benefit  to  the  party,  or  previous 
request,  a  sufficient  consideration  to  support  even  an  express 
promise;  unless  where  a  legal  obligation  once  existed,  which  is 
barred  by  positive  statute,  or  rule  of  law,  such  as  the  statute  of 
limitations,  or  of  bankruptcy,  or  the  law  of  infancy,  coverture,  or 
the  tike.'    But  where  the  act  done  is  beneficial  to  the  other  party, 

<  Steph.  on  PI.  318  ;  Hiitehiiis  t.  Adrnns.  S  Greenl.  17*  i  Pratt  r.  Thomai,  Ware, 
*27  :  The  Joage  BastiwTi,  6  Rnb.  Aiim.  322, 

*  It  hfts,  howrver,  racentlv  be^n  held,  that  in  »a  indtbit-itu*  aatumpnl  for  money 
lent,  nnd  perhaps  in  a  count  for  goods  »old  and  delivemil,  a  reinest  nend  not  be  Bikgecl, 
thongh  it  is  olherwis*  in  a  count  for  money  paid,  Victnra  v.  Davis,  1  Dowl.  It  L. 
Wl.     In  those  taaei  a  reiiueat  is  invDlvwi  in  tho  natare  of  tha  ttsngactioii. 

•  ChittT  on  Conlru-lB,  pp.  *l)-*2  ;  Storv  on  Contr.  §  H3  ;  1  Steph.  N.  P.  216-249  ; 
Eautirood  B.  Kfiiyon,  11  Ad,  ft  El.  43S  ;  Ferrers  ff.  (■oat-no,  1  Longf.  k  Towns.  2aa  ; 
Hellcn  B.  Whipple,  1  Gray,  817.  So,  whore  the  drawer  of  ■  bill  of  exchange  had  not 
been  duly  notified  of  its  dishonor,  bnt  nererthrlens  promised  the  holder  that  he  iroald 

Ey  it,  the  promise  WB3  held  hinditiB.     Rodjtori  d.  Slephpni,  3  T.  K.  713  ;  Lundie  v. 
ihertson,  7  Kast,  831 ;  atory  on  Bills,  j  320.     See  also  Diiharamel  B.  PickerinR,  2 
Surk.  90.      The  nature  of  the  moral  obligation  referred  to  in  the  text  is  thus  stated 

(a)  The  law  does  not  require  direct  evi-  perforrneil,  and  whether  with  or  n-ithoiit 

donne  of  a  request     It  may  be  proTod,  as  the   liefendiict'i    kiiowledgn,    will    furnish 

Other  facta  in  a  trial  may  be  proved,  by  aatiafactorv  proof  on  this  point     Hill  v, 

ciraumslantial  evidi'iice.     The  reUtion.ii  of  Packard,  69  Ue.  168. 
the  parties,  the  kind  and  amount  of  labor 
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whether  he  woa  himself  legally  bound  to  have  done  it  or  not,  his 
subsequent  express  promise  will  be  binding;  and  even  hia  subse- 
quent assent  will  be  sufficient  evidence,  from  which  the  jury  may 
iind  a  previous  request,  and  he  will  be  bound  accordingly.^  Thus, 
where  an  illegitimate  child  was  put  at  nurse  by  the  mother's 
frienda,  after  which  the  father  promised  to  pay  the  expenses,  it 
was  held  by  Lord  Afansfield,  that,  as  he  was  under  an  obligation 
to  provide  for  the  child,  his  bare  approbation  should  be  construed 

m  a  lucid  sad  highly  iastnictlTe  Heriea  of  srticlas  on  the  Lav  of  Contncts,  attributeit 
to  Mr.  Justii^i!  Metcair.  "  It  is  frequently  asserted  in  tlie  books,  that  a.  moral  oLiIi- 
gHtioii  is  a  auScient  conaideretioii  for  an  express  promise,  tboiigh  not  for  *n  implied 
one.  The  teram  'moral  ohligation,'  however,  are  not  to  be  unuenitood  in  their  broad 
ethical  sense  ;  but  merely  to  denote  those  dutits  wliich  nauld  be  enforced  at  law, 
through  the  medium  of  nn  implied  pn>mise,  if  it  vvre  not  for  soma  positive  rule, 
which,  with  a  view  to  general  benefit,  exempU  the  party,  in  the  partiuular  instsnca, 
from  legal  liability. 

"  A  promise  to  pey  a  debt  barred  by  the  statute  of  limitations,  or  discharged  under 
a  bankrupt  law,  falla  into  this  class  of  Ctues.  So,  of  an  adult's  promise  to  pay  a  debt 
contracted  during  his  infancy,  and  of  a  borrower's  promise  to  lay  princijuil  and  lawlul 
iiitei'est  of  n  sum  loaned  to  him  on  a  usurious  contract ;  and  of  a  widow  la  pay  a  debt, 
or  fulfil  other  contra<^ts  made  during  coverture.  So  uf  a  promise  by  the  drawer  of  a 
bill  of  exchsnee,  or  the  inilorser  of  a  hill  or  note,  to  pay  it,  though  he  has  not  received 
seaaoimble  notice  of  the  default  of  other  parties.  So  of  a  promise  by  a  lessor  to  pay 
fnr  repairs  made  by  a  lessee,  according  to  agreement,  but  not  inserted  in  the  lease;  and 
a  promise  to  refund  money  receireJ  in  part  payment  of  a  debt,  the  evidence  beiuKlost, 
and  the  whole  original  debt  having,  iu  cousei^uence  of  Che  loss,  been  recovered  by  a 

"  In  the  forejijoing  cases,  there  was  a  good  and  .sufBcient  original  consideration  for  a, 
promise,  — a  cnntnict  on  which  an  action  might  have  been  aup]>orteti,  if  there  had 
not  lieen  a  rule  of  law,  founded  on  [lolicy  (but  wholly  unconnecteil  with  the  doctrine 
of  consideration),  which  tntitled  the  promisor  to  exemption  from  legal  liability.  In 
most,  if  not  all,  these  eases,  the  rale  which  entitled  the  (larly  to  exemption  was  estab- 
lished for  his  benelit.  Such  benelit  or  exemption  he  may  waive  ;  and  he  does  waive  it, 
by  an  eijiress  promise  to  pay.  The  consideration  of  such  promise  is  the  original  trans- 
action, which  was  beneGcial  to  him.  or  detrimental  to  the  other  party. 

"  These  cases  give  no  sanction  to  the  notion,  that  an  express  promise  is  of  any  bind- 
ing validity,  where  there  was  nothing  in  the  origiTial  engagement  which  the  law  regards 
««H  legal  considpration,"     See  Amsrican  Jurist,  vol.  xxi.  pp.  276-278.  («) 

'  1  Saund.  26*,  n.  (1),  by  Williams  ;  Yelv.  41,  n.  (1),  by  Metcalf.  'This  principle 
will  reconcile  some  cases  which  seem  to  conHict  with  the  general  rule  previously  stated 
in  the  text.  Thus,  iu  Watson  o.  Tumor,  Bull.  N.  P.  129,  147,  the  overseers  who 
made  the  express  prombe,  were  legally  bound  to  relieve  the  pauper,  for  whose  benefit 
the  vtsintilf  had  fiimisbed  supplies.  See  1  Selwyn.  N.  P.  50  □.  (11).  So  in  Urd 
SutGeld  u.  Bruce,  2  Stark.  173,  the  money  had  rcnlly  been  paid  to  the  defendant's  houee 
by  mistake,  and  the  defendant  had  received  the  beneBt  of  the  payment,  and  was  legally 
liable  with  the  others  to  refund  it,  at  the  time  of  the  promise.  And,  for  aught  that 
appears  in  the  report,  the  promise  of  indemnity  may  have  been  made  at  the  time  of 
the  jnyment,  and  afterwama  r«;ieated  in  the  letter  of  the  defendant.  In  Atkins  ». 
Biinwell,  2  East,  SOS,  which  was  an  action  between  two  parishes,  for  relief  afforded 
to  a  pauper  settled  in  the  defendant  paiish,  there  Was  neither  legal  nor  moral  obli- 
gntioii,  nnr  expretu  ni-omi.ie.  nor  subsequent  assent,  on  the  part  of  the  defendauts. 
See  also  Wing  a.  Uill,  1  B.  &  A.  104. 

(r)  In  Gonlding  n.  Davidson,  26  IT.  Y.  the  oblif^tion  on  which  it  is  founded  never 

809,  llalcom,  J.,  says:   "There  are  coses  conld  have   tieen   enforcwi  at  law."     See 

where  n  moral  obligation,  that  is  founiled  the  opinions  in  this  case,  and  note  to  the 

apon  an  nnteredent  valuable  consideration,  case  m  S  Ainer.  Law  Reg.  K.  n.  44  :  and 

ia  sufficient  to  sustain  a  proiuise,  though  Flight  v.  Reed,  6  Jur.  x.  s.  1016,  lUlS. 
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into  a  promise,  and  bind  him.^  So,  vhere  two  persons  were  bail 
for  a  debtor,  in  several  actions,  and  one  of  them,  to  prevent  being 
fixed  for  the  debt,  pursued  the  debtor  into  another  State,  into 
which  he  had  gone,  and  brought  him  back,  thereby  enabling  the 
other  also  to  surrender  him,  after  which  the  latter  party  promised 
the  former  to  pay  his  proportion  uf  the  expense  of  bringing  the 
debtor  back,  this  promise  was  held  binding ;  for  the  parties  had 
a  joint  interest  in  the  act  done,  and  were  alike  benefited  by  it.' 

§  108.  Aaaent  of  d«f«adaiit  It  is  not  necessary  for  the  plain- 
tiff to  prove  an  express  assent  of  the  defendant,  in  order  to  enable 
the  jury  to  find  a  previous  request;  they  may  infer  it  from  his 
knowledge  of  the  plaintiff's  act,  and  his  silent  acquiegeence.' {a) 
Thus,  where  the  father  knew  where  and  by  whom  his  minor 
daughter  was  boarded  and  clothed,  but  expressed  no  dissent,  and 
did  not  take  her  away ;  this  was  held  suRicient  evidence,  on  the 
part  of  the  plaintiff,  to  charge  him  for  the  expenses,  unless  he 
could  show  that  they  were  incurred  against  his  consent*  So,  also, 
as  is  familiarly  said,  if  one  see  another  at  work  in  his  field,  and 
do  not  forbid  him,  it  is  evidence  of  assent,  and  he  will  be  holden 
to  pay  the  value  of  his  labor.  And  sometimes  the  jury  may  infer 
aprevivaa  request,  even  contrary  to  the  fact  on  the  ground  of  legal 
obligation  alone  ;  as,  in  an  action  against  a  Imsband  for  the  funeral 
expenses  of  his  wife,  he  having  been  beyond  the  seas  at  the  time 
of  her  burial ;  or  ^;ainst  executors  for  the  funeral  expenses  of  the 
testator  for  which  they  had  neglected  to  give  orders.*  The  law, 
however,  does  not  ordinarily  imply  a  promise,  against  the  express 
declaration  of  the  party.^  Thus,  a  promise  will  not  be  implied, 
OQ  the  part  of  a  judgment  debtor,  to  pay  for  the  use  and  occupa- 
tion of  land  taken  from  him  by  legal  process,  where  he  denies  the 

I  Scott  B.  NtflBon,  cited  1  Esji-  N.  P.  IIS. 

*  Greeves  c.  McAllister,  2  Bian.  SSI.     See  also  8(»go  b,  Denne,  1  Binff.  4SS. 

*  See  22  Aroer.  Jurist,  pp.  2-11,  whero  the  doctiiue  o!  tlie  obligation  of  p^omige^ 
fannded  api>n  coiiiiideratinn«  executed  and  past,  is  very  clcnrlv  and  ablv  exponnJed. 
See  also  Yelv.  41.  n.  (1).  by  Metcalf;  Doty  v.  Wilson,  It  Johns.  378,  382,  per 
Thorn  p«on,  C.  J 

♦  Sichole  r.  Allen,  8  C.  t  P.  88. 

•  Jenkins  v.  Tucker,  1  H.  Bl.  W  ;  Tugwell  v.  Heyman,  8  Campb.  2B8  ;  10  Pick. 
15S.     See  nlao  Ainu  v.  PUimmer,  4  GresnL  2S3  ;  Hanover  v.  Turner,  14  Mass.  22?. 

•  WhitiiiB  B.  SuUivan,  7  Maw.  107. 

(a)  The  law  vill  not  nuM  an  implied  nient  of  the  plainl^fTaa  enRiDetT  of  a  rar- 

contract,  couferrinR  authority  to  do  an  act,  poration,  to  Bhow  that  he  was  recogiiiied 

where  there  exited  no  legal  ri([ht  to  make  and  consulted  by  the  offiuere  of  the  com- 

an  eipiesi  contract  authorizing  aneh  au  pany  as  lis  agent,  and  that  his  pUnx,  ic., 

act.       Simpson  v.    Howden,    33    He.    549.  were    accepted    and  actrd  upon.      Molina 

8e«aUo  LeBisp.  Trickey,  aoBBpb,  (N  Y.)  Water    Power,   ke.   Co.   «.    Nichols,   X8 

887.     It  is  aufficient  proof  of  the  employ-  111.  M. 
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regiilaritj  of  the  proceedinga.*  But  where  there  is  a  legal  dutj, 
paramount  to  the  will  of  the  party  refusing  to  perform  it,  there, 
as  we  have  before  intimated,  he  is  bound,  notwithstanding  anr 
negative  protestation.  Thus,  if  a  husband  wrongfully  turns  his 
wife  oat  of  doors,  or  a  father  wroi^ully  discards  his  child,  this 
is  evidence  suiBcient  to  support  a  count  against  him  in  assumpsit, 
for  their  necessary  support,  furnished  by  any  stranger."  And  if 
one  commit  a  tort  on  the  goods  of  another,  by  which  he  gains  a 
pecuniary  benefit,  aa  if  he  wrongfully  takes  the  goods  and  sells 
them,  or  otherwise  applies  them  to  his  own  use,  the  owner  may 
waive  the  tort^  and  charge  him  in  assumpsit  on  the  common 
counts,  as  fdr  goods  sold  or  money  received,  which  he  will  not  be 
permitted  to  gainsay.' (a) 

§  109.  PrivitT,  In  regard  to  the  privitjf  necessary  to  be  estab- 
lished  between  the  parties,  it  is  in  general  true,  that  an  entire 
stranger  to  the  consideration,  namely,  one  who  has  taken  no 
trouble  or  chai^  upon  himself,  and  has  conferred  no  benefit  upon 
the  promisor  cannot  maintain  the  action  in  his  own  name.  But 
it  has  been  said,  and  after  some  conflict  of  opinion  it  seems  now 
to  be  settled,  that,  in  cases  of  simple  contract,  if  one  person  makes 

'  Wvman  9.  Hook,  2  Oreenl.  S37. 

*  Ri>liin-on  v.  Gosnold,  8  Mod.  171  ;  Valkinburg  b.  Watson,  18  Johns.  i80  ;  20 
Am.  Jur.  p.  9  ;  22  Am.  Jur.  pp.  2-11. 

)  The  propoHitinn  ia  the  text  w  sUteJ,  in  general  termn,  hy  Jackson,  J.,  in  Cam- 
minga  t>.  NoysR,  10  Mass.  139  ;  and  by  Mellra,  C.  J.,  iti  Wctnitar  v.  DHiikwaUr,  S 
Greenl.  323-  The  propriety  of  its  applicatioo  against  the  ndminUtntor  of  tlii>  wn>ii|(- 
doer  nns  tirsC  estublitibed  im  HumblRy  d,  Tmti,  Cowji.  372  ;  sod  has  since  beea  ad- 
mitteil,  without  hesitstion.  Crarath  v,  Plymplon,  13  Moxs.  451.  It  has,  in  seveml 
cases,  been  said  to  apply  only  to  the  casa  of  nioni^y  actually  rsceiveJ  on  sale  of  the 
pmpfrty  wrongfully  conrarted.  But,  in  others,  it  baa  liaen  further  applied,  so  ai  to 
enlitle  the  plaintiif  to  recover  for  the  bert^ial  use  of  the  thins  taken,  Chauu<rev  v. 
Ysston,  1  N.  H.  151  ;  5  Oreenl.  323  ;  and  for  the  leniiea  of  his  apprentice,  aedui-i^ 
by  the  defendant,  Lightly  v.  Glouaton,  1  Taunt.  112  ;  Poater  v.  Slonmrt,  3  M.  &  S. 
191  ;  and  to  the  case  where  the  defendant  had  rehired,  not  money,  but  a  promiaory 
■  noU,  for  the  price  of  the  goode  sold.  Miller  v.  Miller,  7  Pick.  133.  And,  in  other 
canes,  the  owner  has  been  permitted  to  ntcover  in  this  form  of  action,  vhere  the  f^ooils 
had  not  been  sold  by  the  defuDdant,  but  had  been  aelualli/  applied  and  convertc<l  by 
hioi  to  hia  own  bcnefidrU  UM.  Hitclien  f.  Campbell,  2  W.  b1.  827  ;  2  Pick.  2S5,  n.  ; 
Johnson  v.  Spiller,  1  Doug.  1B7,  n.  ;  Smith  v.  Hodgon,  4  T.  R.  211  ;  Hill  i>.  Davis,  3 
N.  H.  3S4.  Id  Jones  v.  Hoar,  6  Pick.  235,  •her.'  ssaumpait  was  held  not  to  lie  for  the 
vilue  of  timber-tccfis  out  down  upon  the  pUintilTs  land,  and  carried  away,  it  does  not 
apjiear  that  the  defendant  had  either  sold  the  tiT's,  or  in  any  manner  applied  them  to 
his  own  benefit.  In  Apoleton  t>.  Bancroft,  10  Met.  231,  the'officrr  was  held  liable,  in 
assnmpait  for  money  hail  and  received,  where  he  had  sold  the  goods,  but  had  TKCivtd 
wAkiag  inpiyauiU,  it  being  his  duty  to  sell  for  ready  money. 

(")  As  stated  in  the  text,  the  principle  is  that  be  hu  done  «o.     Bethlehsm  o.  Fira 

qimlilied  by  the  restriction  that  nssumpnit  Co.,  81  Fa.  3l  445. 

nillonlylie  where  the  tort-feanor  has  either         The  meiiant*  lif  damages  in  snch  a  cawt 

sold   (he  article  and  rooeiifed  the  money  will  be  the  nmrki-t  vnlne  at  the  time  of 

(Willett  0.  Wlllett.  3  Watts  (Pa.).  377),  the  ronversion.     Wagnw  «.  Potetson,  88 

or  there  is  evidence  to  raise  a  presumption  Pa.  SL  938. 
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a  promise  to  anottier,  for  the  benefit  of  a  thirdr  the  last  may  main- 
tain an  action  upon  it,  though  the  consideration  did  not  move 
fnun  him.'  (a)  It  seems,  also,  that  the  action  may  bo  maintained 
by  either  party.' 

>  1  Com.  Dig.  305,  Action  apon  tbe  Cnse  npon  Assumpsit,  E, ;  1  Tin.  Ahr.  333,  pi.  5; 
Id.  334,  SS5,  pi.  8 ;  Datton  v.  Poole,  1  Vent  SIS,  332  ;  x.  o.  2  Lev.  210  ;  a.  c  T. 
Riynt.  302,  eitcd  and  Bpi>Toval  by  Lord  Haiiitield,  Cuirp.  413  ;  3  B.  It  P.  149,  n.  (n)  ; 
M«rchington  p.  Varnon,  1  R  i  P.  101,  n.  (c)  ;  Ripiwi]  v.  Norton.  Yelv.  1  ;  Wliore-  ' 
wood  R  Shaw,  YelT.  25.  and  n.  (1 ),  liv  Metualf  ;  Cani^pe  e.  WauRh.  2  D.  &  R.  277 ; 
Girrrtt  V.  Handlcy,  4  B.  ft  C.  664  ;  Hnll  v.  Mnnton,  17  Hon.  57S,  67U  ;  1<1.  404,  ikt 
Parser,  C.  J.  ;  Cabot  e.  Hnskiiis,  3  Pick,  83,  92.  Sen  also  8  Johns.  68;  13  Jnhna.  497; 
U  Amer.  Jar.  p.  16-19  ;  11  Mass.  152,  n.  (a),  by  Raud  j  Bull.  N,  P.  133;  Uhitlj  on 
CoDtr.  p.  45-48. 

So  where  land  iras  conrefed  by  dwd-poll,  Bol^'iKt  to  a  mortgage  prrvioualy  mads 
by  thi  gnntor,  and  the  deed  recites  that  the  anm  Bsciired  by  the  mnrt^j^  a  pait 
of  tlic  cDDaiilentiDD  of  tbe  deiid,  and  that  the  dteil  is  on  tha  coiiilitiun  tbnt  the  granti!« 
Ihrn-in  idiall  asMme  and  pay  the  mortaaj^-delit  and  the  Voteregt  Ihcn'oii,  aa  they 
aavrnUy  become  due  ^nd  payable  ;  and  the  f^ntee  enters  upon  and  holila  the  estate, 
and  does  not  jiay  the  inti-rot  when  it  U.\\a  due,  —  tbe  grantor,  after  Jiayiug  tJie  interest 
on  the  drmand  of  the  mortgft^^ee,  may  maintain  aeaiimpBit  agninst  ihe  gmuti'e  to 
murer  the  amount  so  laid.  Pike. v.  Brown,  7  Ciuh.  133.  See  aUo  Goodwin  v, 
Oilbert.  9  Mau.  510;  Fclch  o.  Taylor,  IS  Pick.  1S8.  Sea  also  King  v.  Hutchins,  28 
K.  H.  661. 

'  Bell  f.  Chaplain,  Hardr.  321;  1  Chitty  on  PI  p.  6;  22  Am.  Jurist,  p.  IS; 
Hammond  on  Parties,  pp.  S,  0  ;  Skinner  t>.  Stocks,  4  B.  Ic  Aid.  437.  See  also  Story 
00  Agency,  {£  393,  394. 

fn)  In    Hellea   r.    Whipple,    1   Gray  instances,  where  there  Is  no  actual  privity 

(Mau.),   317,  tbe  queatioa  was  discussed  of  coiitraut  between  the  plaintiff  and  de- 

in  a  well-coniidereJ   opinion  by  Hetcalf,  fendant,  an<1  where  the  eoiiqideiation  does 

J.,  as  followa  :  "  The  maxim,  that,   'on  a  not  move  from  the   plaintilT.      In  some 

Cmiw  not  under  seal,  made  by  A  to  R  avlions  of  this  kind,  a  recovery  has  been 
a  flood  eonaideraliop  to  pay  B's  debt  had,  where  tbe  promise  was  to  a  third  per- 
to  C,  C  may  sue  A,'  requires  great  modiG-  son  for  the  benefit  of  the  jilaiutitT ;  such 
cstioD,  because  it  eipraeaes  an  exception  autinu  lieing  an  eigujtable  one,  that  can  be 
to  tite  geneiat  niie.  rather  than  the  nile  npporled  by  showiD(t  that  the  defendant 
it-irlf.  By  the  recent  decisions  of  tbe  Kng-  has  in  his  hands  money,  which,  in  eauity 
U«h  coorta,  its  operation  is  restricted  and  goo>l  conscience,  beloDf^  to  the  plain- 
within  narrower  limits  than  formerly;  and  tiff,  without  showing  a  direct  cotisiden- 
Ihe  general  rule  is  now  more  strictly  eu-  lion  moving  from  him,  or  a  privity  of  con- 
fonsed.  That  general  rule  is,  and  alwaya  tract  betneen  him  and  the  defendant. 
has  been,  that  a  plaintiff  In  an  action  on  "  Most  of  the  coses  in  this  first  class 
a  simple  contract  must  be  tbe  person  from  are  those  in  which  A  has  put  money  or 
whom  the  canaidemtion  of  the  contract  property  in  B's  hands  as  a  fund  frnm 
actually  moved,  anil  that  a  stranger  to  the  which  A's  creditors  are  to  be  paid,  aud  B 
cnniidenition  cannot  sne  on  the  contract,  has  promii)ed,  either  expressly  or  by  iui- 
Tbe  rale  is  sometimes  thus  expressed  :  plication,  from  his  aoceptstire  of  the 
Then  most  be  a  privitv  of  contract  be-  money  or  projierty,  without  objection  to 
twfm  the  pleintiir  and  the  defendant,  in  tbe  terms  on  which  it  was  delivei'ed  to 
onler  to  render  the  defendant  luble  t«  an  him,  to  pay  such  in^ditors.  In  such  cases, 
srtion,  by  the  plaintiff  on  the  contract,  the  crediton  have  maintailied  actiona 
("row  »  Rogera,  1  Stra.  6B2;  Rosa  n,  againnt  the  holder  of  the  fund.  Dishorn 
Mi'ne,  laLeiah,  204;  MorriBone.Beckey,  ».  nenabv,  1  D'Anv.  Abr.  84;  Starkey 
II  WJ^tt^  346  (Pa. ) ;  1  Selw.  N.  P.  (eleventh  ».  Mill,  Style,  298  ;  Ellwood  i'-  Monk,  5 
fV)  49.  The  exceptions  to  this  mle  are  Wend.  (N.  Y.|  235  ;  Delnware  *  Hudson 
inrlnded  in  the  above  maxim,  and  some  of  Canal  Co.  d.  Weatchefiter  County  Bnnk, 
them  may  be  Incladed  in  three  distinct  4  Denin,  97  ;  Fleming  t>.  Alter,  7  f^-  &  "' 
ehtn  [Pa.  1  2fl6  ;  Beers  o,  Robinson.  B  Pa.  St. 
"  1.  A'irWn'iwns»uBip*(l  formoney had  229.  Th"  cnses  in  Massnchusetts  which 
■nd  icceived  can  be  maintained  in  vatioui  clearly  fall  into  this  class  are  Arnold  v. 
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§  110.  Joint  ooDtraota.  Where  there  are  teveral  plaintifft,  it 
must  be  shown  that  the  contract  waa  made  vith  them  all ;  for, 
if  all  the  promisees  do  not  join,  it  ia  a  ground  of  nonsuit  So, 
if  too  many  should  join,'  AiiJ  where  the  plaintiff  sues  in  6.par- 
tieular  capacity,  as  assignee  of  a  bankrupt,^  or  surviving  partner,^ 
he  must,  under  the  general  issue,  prove  his  title  to  sue  in  that 
capacity.  But  the  plaintiff  need  not,  under  the  general  issue,  be 
prepared  to  prove  that  the  contract  was  made  with  all  the  defen- 
dants ;  as  the  noa- joinder  of  defendants  can  ordinarily  be  taken 
advantage  of  only  by  a  plea  in  abatement.* 

§  111.  Unlawful  oontraots.  It  must  also  appear  on  the  part  of 
the  plaintiff,  that  the  contract  was  not  unlawful.  For  if  it  ap- 
pears to  have  for  its  object  anything  forbidden  by  the  laws  of  God, 
or  contrary  to  good  morals ;  or,  if  it  appears  to  be  a  contract  to  do 

>  Chitty  oil  PI.  6-8, 15  ;  Brand  ».  Bonlcott,  2  B.  ft  P.  236. 

*  1  Sniiiid.  on  Pirad.  and  Evi.l.  2GO-2S9. 
■  Wilson  D.  HodRGi,  2  East.  312. 

*  Chitty  oo  Plead.  31-33,  62. 

Lyman,  IT  Mass.  400,'recognLzed  in  Fitch  dilTsrent  opinions,  both  as  to  tbe  cortvct- 
e.  Chandler,  4  Cush.  ( Mntia.  ]  255  ;  Hall  v.  ness  of  tb«  decisions,  and  as  to  this  reason 
tlarston,  17  Mass.  575;  aud  Felch  v.  for  them,  have  often  been  expressed  by 
Taylor,  13  Pick.  (Hws.)  133.  On  close  English  jndges,  yet  the  di^isiona  them- 
eiaroination,  the  cue  of  Cnrnegie  and  selves  have  nevpr  been  overruled,  but  t.n 
another  v.  UorriaoQ  and  another,  2  Met.  still  raj^nrded  as  settled  lav.  Dutton  b. 
(Mass.)  381,  will  ba  foand  to  belong  to  Poole,  1  Vent.  318,  ia  a  familiarly  known 
the  same  class.  The  Chief  JuMico  there 
said  ;  '  Bradford  was  indebted  to  the 
plaintiSa,  and  was  dsHirons  of  paving  .  , 
them.  He  had  funiH  either  in  cash  or  for  his  daugble:, 
ci'edit,  with  tlie  defendants,  and  entered  to  fell  it,  the  drfendunt  would  pay  the 
Into  a  contract  with  them  to  pav  a  euin  of  daughter  ,£1,000.  The  dau^'hter  main- 
money  for  him  to  the  plsinti'ffs.  And  taintd  an  action  on  this  promiae.  Several 
upon  the  faith  of  that  nude I'tak lag,  he  like  decixions  had  been  previously  niade. 
forebnre  to  adopt  other  measures  to  pay  Rookwood's  Case,  Cro.  Eliz.  164  ;  Oldham 
the  plaiiitilfs'  dubt'  o.  B-iteman,  1  Roll.  Abr.  31  ;  Provender 

"By  the  recent  English  decisions,  how-  d.  Wood,  Hett,  30 ;  Thomas's  Csse,  Style, 

ever,  one  to  whom  money  U  transmitted,  481 ;  Bell  c,  ChapUin,  Hanlr.  321.    These 

to  be  {Hid  a  third  person,  is  not  liable  to  cases  support  the  decision  of  this  court  in 

en  action  by  that  person,  unless  be  baa  Felton  v.  Dickinson,  10  Mess.  287. 

expressly  agreed  to  pny  him.     And  such  "  3.  The  last  cuse   in  this  Comtnon- 

waj  the  opinion  of  Spencer,  .1.,  ia  Wrston  wealth  which  was  cited  in  support  oi^  the 

y.  Bnrker,  12  Johns.  <N,  Y.)  282.    See  the  present  action  is  Brener  u.  Dyer,  7  Cnsh. 

English  eases  collected  in  1  Archb.  N.  P.  (.Mass.)  337.     In  that  case  the  defendiint 

<Amer.  ed.  1848)  121-125.  gave  to   the  lessee   of  a  shop  a   written 

"  2.  Cases   where  promises  have  been  promise  to  take  the  lease,  end  pay  to  the 

made  to  a  father  or  uncle,  for  the  beneSt  lessor  the  rent,  n-ith  the  taxes,  acconling 

of  a  child  or  nephew,  form  a  second  class,  to  the  terras  of  the  lease.     The  defendant 

in  H'hich  the  person  for  nhose  benefit  the  entered  into  possession  of  the  shop,  with 

promise    was   made    has   maintained    en  the  knowledfn  of  the  lessor,  and  fnid  the 

action  for  the  breach  of  it.     The  neemea.1  rent  to  him  for  a  year,  and  then  left  the 

of  the  relation  between  the  promixee  and  shop.     And  it  was  decided  that  he  wns 

him   for   whose  benefit  the  promise  was  liable  to  the  lessor  for  the  aubsequontly 

mnde  has  Ven   sometimes  as'ii'fneil  as  a  accruing  rent,  end  for  the  taxes,  on  hu 

reason  for  these  decisions.     And  though  promise  to  the  leasM." 
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or  omit,  or  to  be  in  coneideration  of  tho  doing  or  omission,  of  any 
act,  where  such  doing  or  omiBsion  is  punishable  by  criminal 
process;  or,  if  it  appears  to  be  contrary  to  sound  public  policy; 
or,  if  it  appears  to  be  in  contravention  of  the  provieions  of  any 
statute ;  in  any  of  these  cases  the  plaintiff  cannot  recover,  but 
upon  his  own  showing  may  be  Qonsuited.  For  the  law  never 
lends  its  aid  to  carry  such  agreements  into  effect,  but  leaves  the 
parties  as  it  finds  them,  in  pari  delicto.  *  But  though  the  prin- 
cipal contract  were  illegal,  yet  if  money  has  been  advanced  under 
it  by  one  of  the  parties,  and  the  contract  still  remains  wholly 
executory,  and  not  carried  into  effect,  he  may  recover  the  money 
back  upon  the  common  money  counts ;  for  the  policy  of  the  law  in 
both  cases  is  to  prevent  the  execution  of  illegal  contracts ;  in  the 
one  case  by  refusing  to  enforce  them,  and  in  the  other  by  encour- 
aging the  parties  to  repent,  and  recede  from  the  iniquitous  enter- 
prise.'' (a)    And  the  same  rule  is  applied  to  cases  where,  though 

'  See  Chitty  on  Contract*,  pp.  613-581  ;  22  Amer.  Jurist,  pj).  249-277  ;  23  Am. 
Jurist,  pp.  1-23  ;  Story  nn  ContrecU,  c.  5,  6  ;  Gieenwoud  v.  LurtiH,  6  Mass.  Sbl. 
Peanon  v.  Loni,  Id.  84  ;  Worcester  r.  Eaton,  11  Mnss.  36S  ;  Mvrwin  v.  Huntiotiton, 
2  Conn.  209 ;  Bubcock  v,  Tbotnpgoo,  3  Pick.  448 ;  Burt  ».  Flnw,  8  Coiv.  431  ;  Best 
r.  Strong,  2  Wend.  SIB  ;  Gregg  b.  Wyai&n,  4  Law  R?p.  N.  a.  361,  whei'e  the  casra  are 
collected,  (i) 

*  Cliltty  on  Contracts,  pp.  49S,  499  :  Tappcnden  v.  Randnll.  2  B.  £  P.  487;  Aiibrrt 
D.  WaUh,  STaanL  277;  Perkins  r.  Savage.  IS  Wend.  412;  White  f.  Kniukliu  Bank, 
22  I'iuk.  181,  180. 

(n)  Tn  Rnovlton  p.  Congress,  *c.  Co.,  having  abandoned  the  illegal  acrefment 
S7  N.  Y.  618,  Folger,  C.  J.,  commentH  on  befons  it  vat  consuni Dialed.  We  tliink 
this  rvla  aa  followB :  "We  have  not  been  the  authorities  BUitaiu  tlie  affirmative  ut 
referred  to  any  nuthoritv,  nor  have  1  found  this  position."  He  then  cites  2  Comyns, 
any,  vhera  money  paid  in  part  iierTarrn-  ConIis(;ts,361;  Parson!>,Co]ilmctn,  Vol.  II. 
■nre,  and  in  furihenrTux  of  nn  illegal  Con-  p-  ^^^  ■  ^  Ad.lison.  Contracts,  S  H12  ; 
tract,  has  been  recovered  back  where  both  Chitty,  ConfrHCts,  S44;  2  Story,  Contractu, 
parties  were  parlicepi  eriniinu,  and  in  §  617  ;  2  Greenl,  Evid.  £  111.  See  also 
pin"  deliOo,  and  when  its  execution  was  Trover,  §  638,  note,  and  raws  there  citeii. 
In  the  control  of  th*  contracting  parties  (6)  (Jregg  v.  Wyman,  mijira,  decided 
thenwelves.  There  are,  I  concede,  dicta  that  a  person  who  lets  a  horse  on  the 
and  declarations  in  some  of  theelenientary  Lord's  day,  to  be  driven  for  pleasure,  can- 
works,  where  the  contrary  rule  or  principle  not  recover  of  the  liaiLi-e  in  tort  for  injury 
is  apparently  laid  down  without  limitation  to  the  horse,  by  oveniriviiig  btyond  the 
or  restriction ; "  and  he  concedes  the  rule  agreed  limit ;  and  this  cai*  was  followed 
only  ichen  both  parties  are  not  m  pnH  in  Whelden  c.  Chappel,  8  R.  L  230.  But 
Aliclo.  This  case  was  afterwarda  removed  it  wik  denied  in  Woodman  o.  lliililiard,  25 
to  the  Circuit  Court  of  the  United  States,  N.  H.  87  ;  Morton  c.  Gliwter,  46  Me.  620  ; 
and  thencB  by  appeal  to  the  8m>reme  and,  upi)n  reconsideration,  e);pn'ssly  over- 
Court.  The  decision  in  that  court  is  ruled  in  Hnll  n.  Cor-'oran.  lOr  Mass.  251. 
piven  in  103  U.  S.  4-9.  Mr.  Justice  See  also  Carroll  v.  St.  Islatid  K.  R.  Co., 
Wood,  delivering  the  opinion  of  the  Court,  68  N.  Y.  126.  Whether  such  an  action 
said  ;  "  Tha  ijoestion  preiiented  is,  there-  could  have  been  maintained  had  the  horse 
for,  whether,  conceding  the  contract  to  be  hecn  injure<l  within  the  agreed  limit,  ^loire. 
illecat,  monev  paid  by  one  of  the  parlies  Frost  v.  Plumb,  40  Conn,  111,  Parker  o. 
to  it  in  port  performance  can  he  recovered,  Latner,  60  Me.  628  ;  Wny  r.  Foster,  1 
the  other  party  not  liannft  performed  the  Allen  (Masi.),  408.  One  <nnnot  recover 
contract  or  any  part  of  it,  and  both  parties  back  money  )iaid  to  an  officer  in  the  army 
VOL.  II.  —  7 
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the  contract  is  executed,  the  parties  are  not  in  pari  delicto  ;  the 
money  having  been  obtained  from  the  plaintiff  by  some  undue  ad 
vantage  taken  of  him,  or  other  wrong  practised  by  the  defendant. ' 
§  112.  Hon«]r  lent.  In  proof  of  the  count  for  money  lent,  it  is 
not  sufficient  merely  to  show  that  the  plaintiff  delivered  money  or 
a  bank-check  to  the  defendant;  for  this,  prima  facie,  is  only  evi- 
dence of  the  payment  by  the  plaintiff  of  his  own  debt,  antecedently 
due  to  the  defendant  ^  (a)  He  must  prove  that  the  transaction  was 
essentially  a  loan  of  money.*  If  it  was  a  loan  of  stock,  this  evi- 
dence, it  seems,  would  not  support  the  count.*  But  money  de- 
posited with  a  banker  by  a  customer  in  the  usual  way  has  been 
held  to  be  money  lent."  A  promissory  note  is  sufficient  evidence 
of  a  loan  between  the  original  parties ;  even  though  it  be  payable 
on  condition,  if  the  condition  has  been  performed;  or  be  payable 
in  specific  articles,  if  the  special  promise  is  broken."  Indeed,  a 
bill  of  exchange  or  promissory  note  seems  nuw  to  be  considered  as 
prima  facie  proof  of  the  money  coants,  in  any  action  between  the 
immediate  parties,  whether  they  were  original  parties  or  subse- 
queut,  as  indorsees  or  bearers,  claiming  agfunat  the  original 

■  Ibid,  i  Worcester  c.  Eaton,  11  Hau.  37fl  ;  Wilier  v.  Hum,  2  K.  H.  241 :  AmM- 
bury  Man,  Co.  v.  Amesbiiry,  17  Mass.  461 ;  Prpaton  o.  Boston,  12  Pick.  7 ;  Atwater 
V.  Woodbridgs,  6  Conn.  223  ;  Ch«3s  b.  Dwinei,  7  Greeal.  134 ;  Richardson  e.  Duncan, 
8  N.  H.  508  1  Clinton  u.  Strong,  »  Jobna.  370 ;  Mathers  v.  Penrson,  13  S.  A  R.  2S8. 

*  Welsh  o.  Seaborn,  1  Stark,  ili  -,  Gary  p.  Gerish,  i  Esp.  9 ;  CuehinK  b.  Gore,  15 
Msss.  74.  If  the  inoiie;  was  delivered  br  a  parent  Xo  a  child,  it  irilt  be  presumed 
an  a.liancement  or  Kift     Per  Qayler,  S.,  in  Hick  t>.  KeaU,  4  B.  fc  &  71. 

*  Painter  o.  Adel,  9  Jur.  N.  8.  649. 

*  Nightingal  t>.  Devisme,  5  Bnrr.  258fl  ;  Jones  o.  Brinley,  1  East,  I, 

*  Potto.  ClMgg,  llJur.  289;  Pollock,  0.  B.,  dM*annfa.     But  see  11  .Tut.  157,  168. 

■  Fxyson  t>.  Wliitcotnli,  15  Pick.  212 ,  Smith  o.  Smith,  3  Johns.  235 ;  CrandaU 
B.  Bradley,  7  Wend.  311. 

w  a  bribe.     Clark  r.  Uniteil  States,  102  loaned.     The  plaintiff  prodncad  a  check 

U.  8.   322.      Nor  money  paid   for  com-  purporting  to  he  a  chack   at  the  DnioQ 

pounding  a  criiQB.      Collins  v.   Lone,  80  Trust  Co.,  si([nad  by  its  president  Mud 

N.  Y.  627  ;  Hayta  v.  Riidd,  83  N.  Y.  251  ;  secreUry,  by  which  the  Mftohattan   Co. 

Comatock  v.  Tupper,  SO  Vt.  696.      Nor  was  r«iupaled  to  pay  to  the  order  of  the 

can   he   enforce  as  a  loan,  a  tmusaRtioa  defendant  a  sum  of  inonej.     Thin  check 

which  was  in  fact  a  loss  of  money  in  jram-  was  shown  to  hare  been  \ndoned  by  the 

bliiig.     Sampson  D.  Whitney,  S7  Ls.  Ann.  di-fendsnt,  and  hisbandwritins  wasprored. 

294.     Mutual  promises  to  marry  between  The  plaintifTs  teller  tostiHeii  that  it  waa  a 

parties,  each  knowing  that  the  other   is  Uym  check.     An  envelope  was   prodnced 

married,  are  invalid,  as  cmtra  hnaos  mom.  from  the  plaintilTs  papers,  on  which  vom 

Paddock  V.  Ilobinson,  63  111.  G9.      But  if  endonied,   "Four  months   loan,"  and  the 

either  party  is  nnmarriad,  and  is  ignorant  defenilant's  nsme  and  the  same  date  as  the 

that  the  other  is  married,  by  him  or  her  check.    It  was  held  that  this  was  snScient 

the  action  may  Ite  msintained.     Covpr  ».  evidence  of  a  loan  to  be  lubmicted  to  the 

Davenport,  1  Heiek.  {Tenn.)  368  ;  Kelt<>y  jnry.     The  indorsement  of  the  check  by 

e.Kiley,  106  Mnsx.  339;  Nirer  ■>.  Best,  4  the  defendant  indicated  that  it  hxd  passed 

Law  liep.  N.  1^  183.  through  his  bauds,  and  this  raiwd  a  pre- 

(n|  In   Union  Trust  Co.  v.   Whiton,  0  sumption  that  he  had  obtained  thu  uioiuj 

Bun  (N.Y.),  667,  the  action  WIS  for  money  on  it. 
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drawers,  or  makers. '(a)  So,  if  the  plaiotift  has  become  the  as- 
signee of  a  debt,  with  the  assent  of  the  debtor,  this  is  equiralent 
to  a  loan  of  the  money.^  So,  if  A  owes  a  sum  definite  and  cer- 
tain  to  B,  and  B  owes  the  sajne  amount  to  G,  and  the  parties  agree 
that  A.  shall  be  debtor  to  C  in  B's  stead,  this  is  equiralent  to  a 
loan  by  C  to  A.^  This  is  an  esceptioQ  to  the  general  rule  of  law, 
that  a  debt  cannot  be  assigned ;  and  ie  permitted  only  where  the 
sum  is  ascertained  and  defined  beyond  dispute.^ 

§  113.  Mona;  paid.  To  sustain  the  count  for  money  paid,  the 
plaintifF  must  prove  the  actual  payment,  (b)  and  the  defendant's 
prior  request  so  to  do,  or  his  subsequent  assent  and  approval  of 
the  act,  to  be  shown  in  the  manner  and  by  the  methods  already 
stated.'  And  if  the  money  has  been  paid  by  the  defendant's  re- 
quest, with  an  undertaking  express  or  implied  on  his  part  to  repay 
the  amount,  it  is  immaterial  whether  the  defendant  has  been 
relieved  from  liability  or  otherwise  profited  by  the  payment  or 
not.'{';)  Whether  the  plaintiff  can  recover  under  this  count, 
without  proof  of  the  actual  payment  of  money,  and  by  only  show- 
ing that  he  had  become  liable  at  all  events  to  pay  money,  for  the 
defendant,  is  a  point  upon  which  there  has  been  some  apparent 

1  Bavley  on  Bills,  pp.  390-393,  and  notes  hy  Philltpa  and  Sewall ;  Young  d.  Adiims, 
tf  M«s(l'189  ;  Pierce  b.  Cnifta,  12  Jolms.  BO  ;  Demi  d.  Mnfk,  3  G.  ft.  J.  3B9 ;  Wilde  v. 
Fisher,  4  Pick.  421  ;  Ramsdell  v  Soule,  12  Pidk.  128 ;  Olcott  v.  lUthbonc,  5  Wend, 
490  ;  Ellsworth  v.  Brewer,  11  Pick.  816  ;  E-lRerton  v.  Braekett,  11  N.  H.  218;  Fair- 
banks V.  Stanley,  6  Shepl.  296  ;  Goodwin  i:  Morse,  9  Mrto.  278 ;  Moore  v.  Moore,  Id. 
417.  Bot  not  if  the  note  is  not  negotiable,  and  i-ipresses  no  value  received.  Saxton 
B.  Johnson,  10  Johns.  418.  The  defendant  may  niBke  any  defence  to  the  uole,  when 
offered  under  the  money  eonnti,  which  wodM  I*  open  to  him  under  any  other  count. 
Austin  V.  Rodman,  1  Hanks.  195.  But  he  can  have  no  other  defence  than  would  be 
open  to  him  niider  »  special  count  nnon  the  note.  Hnrt  v.  Ayera,  9  Ohio,  5.  It  has 
lieen  held  that  hd  1  O  U,  though  evidence  of  account  stated,  is  not  evideuce  of  money 
lent.     Fessenmayer  0.  Adcock,  18  M,  &  W,  449, 

'  1  Stoph.  N.  P.  316  ;  2  .Stark.  Ev.  81,  See  Howcy  r.  Todd,  12  Mass.  281.  If  the 
contract  assigned  is  a  specialty,  the  rule  is  the  psiiie.  Compton  b.  Jones,  *  Cow,  13. 
But  it  has  been  questioned,  whether  assumpsit  lies,  in  such  case,  withoMt  an  express 
promise  to  the  assignee.  Dubois  «.  Doubh'day,  9  Wend.  317.  In  this  case,  there  was 
not  sufficient  evidence  to  raise  even  an  iniplie'l  promise. 

•  Wade  f.  Wilson.  1  East,  785  ;  Wilson  u.  0>upland,  5  B.  4  Aid.  228  ;  Hamilton  v. 
Starkweather,  23  Conn.  ISO. 

*  Fairlee  o.  Denton,  3  B.  1  C,  895. 

*  Sifpra,  81  107,  108. 

•  Britain  b.  Lloyd,  14  M.  i  W.  762, 

{(i)  An  action  npon  the  common  cnont  way,  after  a  very  full  citation  of  the  ao- 

for  money  lent  will  lie  agsitist  an  oocep-  thorities  bv  counsel  (which  are  set  out  in 

tor  of  a  draft  in   favor  of  n  person  who  the  report),      Appleton,  C,  J„  giving  the 

discounted  it.     Butler  «.   American  Toy  opinion  of  the  court,  relied  on  Britain  v. 

Co.,  46  Conn.  136.  Llovd,  14  M.  &  W.  762,-  the  case  ciml 

(fr)  Power  V.  Bntcher,  10  B.  AC.  323,  bv  the  anthor,  —  to  support  the  rule,  «nd 

346 ;  Whiting  V.  Aldrich,  117  Mass.  582.  also  cited  Lewis  v.  Cumpliell,  14  Jur.  396, 

(c)  In  Emery  r.  Hnhson,  82  Me.  578,  where  a  simikr  decision  was  given  on  \h* 

the  SBOie  point  was  adjudged  in  the  same  same  point. 
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conflict  of  decisions.  It  has  been  held  in  England,  that  where 
the  plaintiff  had  given  his  own  negotiable  promiasory  note,  which 
the  creditor  accepted  as  a  substitute  for  the  debt  due  by  the  de- 
fendant, he  was  entitled  to  recover  the  amount  under  this  count, 
though  the  note  still  remained  unpaid.^  And  it  has  also  been 
held  that,  where  he  had  become  liable  for  the  debt  by  giying  his 
bond,  though  he  thereby  procured  the  defendant's  discharge,  he 
could  not  recover  the  amount  from  the  defendant  until  he  had 
actually  paid  the  money  duo  by  the  bond,^  The  latter  rule  hae 
been  adopted  and  followed  by  the  American  courts,  on  the  ground 
that  the  bond  is  not  negotiable,  nor  treated  as  money  in  the  ordi- 
nary transactions  of  business,^  but  they  also  hold  that  the  giving 
of  a  bill  of  exchange  or  negotiable  note  by  the  plaintiff,  which 
has  been  accepted  by  the  creditor  in  satisfaction  of  the  defendant's 
debt,  is  sufficient  to  support  the  count  for  money  paid.*  If,  how- 
ever, the  plaintiff  has  obtained  a  discharge  of  hJs  own  liability 
by  the  payment  of  less  than  the  full  amount,  it  has  been  held, 
that  he  can  recover  only  the  sum  actually  paid.'  And  in  regard 
to  the  mode  of  payment,  proof  of  anything  given  and  received  as 
cash,  whether  it  be  land  or  personal  chattels,  is  sufficient  to  sup- 
port this  count. "(a)  If  incidental  damages,  such  as  costs  and  the 
like,  have  been  incurred  by  a  surety,  they  can  be  proved  only 
under  a  special  count ; '  unless  the  suit  waa  defended  at  the  re- 
quest of  the  principal  debtor,  and  for  his  sole  benefit,  the  de- 
fendant being  but  a  nominal  party,  such,  for  example,  as  an 
accommodation  acceptor.^ 

'  Barclay  8.  Ooucli,  2  Esp.  571. 

«  Tftylor  B.  HiKjjins,  3  Enat,  169  ;  Maxwell  v.  Jampson,  2  B.  4  Aid.  51  ;  Power  b. 
Butcli^r,  10  B.  &  C.  3-J9,  316,  |«r  Purke,  J. 

»  CLiininlug  V.  Hackley,  S  Johns.  202 ;  4  Pick.  i47,  per  Wil.ie.  J.  And  see  Gard- 
ner i>.  Clevalanil,  9  Pbk.  831.  The  entry  of  judgment  an  the  bon<l,  and  issuing  or  ex- 
ccation,  does  not  vary  the  case.  Morrison  o.  Berkey,  7  S.  &  R.  238.  Whether  being 
taken  in  execution  would,  giuxre  ;  and  see  Parker  v.  United  States,  1  Prters,  C.  C.  28*. 

•  Douglass  V.  Mooiiy,  9  Mbm.  553  ;  Cornwall  v.  Gould,  4  Pick,  441 ;  Peareon  o. 
Parker,  3  N.  H.  366  ;  8  Johns.  206  ;  Craig  v.  Crnig,  G  Rawle,  91,  98,  wr  Gihaon,  C. 
J.  ;  LHyham  r.  Bariiea,  2  Vt.  213  ;  McLellan  e.  Ci-oOon.  6  Greenl.  331-333.  And  see 
Dole  B.  Havden,  1  Greenl.  152  ;  Ingalls  v.  Dennett,  6  Greenl.  80  ;  Clark  v.  Foxcroft. 
7  Greenl.  355  ;  Van  Oatrand  ».  Reed.  1  Wend.  424  ;  Morrison  v.  Barker,  7  S.  4  R. 
238,  2te  ;  BcanUley  v.  Hoot,  1 1  Johns.  464. 

'  Bouney  v,  SiTky,  2  Wend.  481. 

•  Ainslee  v.  Wilson,  7  Cowen,  662,  689;  Bonney  o.  8eeley,  2  Wend.  481;  Randall 
r.  Rii'h,  11  MsRs.  498,  per  Parker,  C.  J. 

1  Seaver  o.  Seaver,  6  U.  4  1',  673  :  Gillett  v.  Rippon,  1  M.  &  Malk.  406  ;  Enight 
v.  Hnv'hes,  Id.  247 ;  &  c.  3  C.  4  P.  466 ;  Smith  v.  Compton,  S  B.  4  Ad.  467. 
«  Howes  V.  Martin,  1  Esp.  162. 

(a)  Floyd  v.  Dav,  3  Miss.  1(13  ;  Blais-  it  is.  so  far  aa  the  principal  il  conremed, 

dell  F.  Gladwin,  4  Ciiflh.  (Mass.)  373.     It  equivalent  to  the  payment  of  mniiev  for 

ia  quite  indifferent  how  the  snrety  extin-  hi<  bencKt,  and  at  his  rcqaeat.     Hulett  p. 

g  lUhea  the  debt.     If  he  do  it  in  any  mode,  Soullai-d,  US  Vt.  298. 
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§  ll-L  Money  paid  par  order.  If  the  money  has  been  paid  to  a 
third  person,  in  compliance  with  a  written  order  of  the  defendant 
in  that  person's  favor,  the  possession  of  the  order  by  the  plaintifF 
will  generally  be ^n'ma /a(!2e  evidence  that  he  has  paid  the  money.' 
Where  no  expreta  order  or  request  has  been  given,  it  will  ordi- 
narily be  sufficient  for  the  plaintiff  to  show,  that  he  has  paid 
money  for  the  defendant  for  a  reasonable  cause,  and  not  officiouily.* 
Thus  this  count  has  been  sustained,  for  money  paid  to  relieve  a 
neighbor's  goods  from  legal  distraint  in  his  absence;^  to  defray 
the  expenses  of  his  wife's  funeral  ;^  to  apprehend  the  defendant, 
tor  whom  the  plaintiff  had  become  bail,  and  bring  him  to  court, 
so  that  he  might  be  surrendered;^  to  discharge  a  debt  of  the  de- 
fendant, for  which  the  plaintiff  had  become  surety;"  or  for  which 

»  Blunt  V.  Starkie,  1  Taylor,  110 ;  8.  c.  2  Hayw.  75. 

>  BrowQ  V.  HodgBun.  4  Taunt.  190,  per  Maasfiald,  C.  J,  ;  Skllten  c.  Merrill,  18 
Uaio.  40.  "  Whenever  the  consiileration  of  a  proTiiisa  is  executory,  then;  niUBt,  en 
necemtate  rei,  have  been  a  request  on  the  part  of  tha  [wrson  promising.  For  if  A 
promiie  to  remunerate  B,  in  couBUieration  that  B  will  perform  something  apecified,  that 
uuounts  to  a  request  to  B  to  perform  the  act  for  whioli  lie  is  to  be  reiuuiieratad.  See 
KiDK  P.  Sears,  2  C.  M.  &  E.  53.  Where  tlie  cflHsideiutiou  is  aecutcd,  unless  there 
hare  been  «D  anlecedent  request,  no  action  is  nuuiitainable  upon  the  promise  ;  for  a  re- 
qnesl  mUBt  be  laid  iu  the  dec  la  ratio  ij,  and  proYod,  if  pol  iu  iaaue,  at  tbe  trial.  CliilJ 
e.  Morley,  8  T.  R.  610  ;  Stokes  c.  Lewis,  1  T.  R.  20  ;  Naiah  d.  Tatlock,  2  H.  Bl.  319  ; 
Haves  r.  Warren,  2  Str.  933  ;  Richardson  V.  Hall,  1  B,  t  B.  50  ;  Dumford  v.  Mesaiter, 
iil.&S.  14G.  Se«  Keg.  Gen.  Hil.  1S32,  pi.  S.  For  a  mere  voluntary  courleay  is  not 
siiScient  to  support  a  subsequent  promise  ;  but  whera  there  was  previona  request,  th* 
conrlpsy  was  not  mei'ely  voluntary,  nor  is  the  promise  nudum  pncium,  but  conples 
ilsrir  irith  and  rel«l*»  back  to  the  nrevioiia  request,  and  the  merits  of  the  party,  wliich 
were  procured  by  that  request,  and  is  therefore  on  a  good  coiisidonilion.  Such  request 
mij  be  either  apnm  or  impiitd.  If  it  had  not  been  made  in  express  terms,  it  will  be 
iniplied  under  the  following  circurastauces  :  First,  Where  the  consideration  consists  in 
the  plointilTs  having  been  coiiinelled  to  do  that  to  which' the  defemlant  n-as  legally  com- 
peliaMe.  Jeffreys  v.  Gurr,  2  B.  &  Ad.  833  :  Pownall  v.  Feimud,  6  E  &  C.  439 ;  Jjcall 
B.  PaitriJn,  8  T.  R.  308  ;  Touasaint  d.  Mftrtinnant,  2  T.  R.  100.  Secondly,  When  the 
defendantliaa  ado)iCed  and  enjoyed  the  b«netit  of  the  consideration  ;  for  in  that  casa 
the  iDMlim  applies,  'omnis  ratihabitio  retrotrnhitnr  et  mandato  feqni|>aratur.' 
Thirdly,  where  the  plaintilf  mlwalarily  does  that  whereutilo  the  defendant  was  legally 
eonpellable,  and  the  defendant,  afterwards,  in  consideration  Ihei'eof,  txpreaty  proiniKea. 
Wennail  c.  Ailney,  3  B.  &  P.  2B0,  in  nUU;  Wing  o.  Mill,  1  B.  &  A.  104  ;  Steph,  N. 
P.  (8th  fd- )  p.  57,  n.  1 1 ;  Paynler  r.  Williwns,  1  t.  ft  M.  818.  But  it  must  l«  ob- 
»r»eii,  that  there  ia  this  distinction  between  this  and  the  two  former  eases  ;  namely, 
lint  in  each  of  the  two  former  cases  the  law  will  imply  the  promiit  as  well  as  the  r«- 
qua/,  whereas  in  this  and  the  foHowing  ease  the  promise  is  not  implied,  and  tha 
TtgiioH  is  only  then  implied  when  there  has  been  an  express  promise.  Atkins  v.  Biin- 
weil,  a  East,  ."iOS.  Fourthly,  In  certain  cases  where  the  plaintiff  vnlanlarity  does  that 
to  wbirh  the  defendant  is  momlly,  though  not  Ugally,  conipelhible,  and  tha  defeniiant, 
afterwards,  in  consiJeration  thereof,  exprenlii  promises.  Si'e  Lee  o.  Muggeriilge,  S 
Tannt.  36  ;  Watson  v.  Tiinter,  Bull.  N.  P.  129,  147,  281  ;  Truenian  x.  Feuton,  Con■l^ 
541;  Atkins  v.  Banwell,  2  East,  605.  But  every  morn/  obligation  is  not,  ]>orlin|)s, 
wifBcient  for  this  purpose.  Se.-,  pr  Lord  Tenterden,  C.  J„  in  Uttlefield  v.  Shee,  2  B. 
*A.inl.  811.'     Seel  Smith's  Lead.  Caa.  p.  70,  n. 

*  Per  Ld.  Iioughborough,  I  H.  BI.  93. 

*  .Tenkins  r.  Tucker,  1  R  Bl.  90. 

*  Fisher  V.  Fellows,  6  Esp.  171. 

*  Emll  P.  Partridge,  8  T.  R.  310,  per  Ld.  Kenyon  :  Kemp  r.  Finden,  8  Jur.  66 1   ' 
BlaiMlrll  B.  GUUwin,  4  Cush.  378. 
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the  plaintiff's  goods,  being  on  the  premises  oi'  the  defendant,  had 
been  justly  distrained  by  the  landlord ;  >  or  for  nione>  paid  to  in- 
demnify the  owner  for  the  loss  of  his  goods,  which  the  plaintiff, 
a  carrier,  had  by  mistake  delivered  to  the  defendant,  who  had 
consumed  them  for  his  own  usc.^  So,  where  a  debt  has  been  paid 
by  one  of  several  debtors,  or  by  one  of  several  sureties,  the  pay- 
ment is  sufficient  evidence  in  support  of  this  count  against  the 
others,  for  contribution.^  So,  among  merchants,  when  one  haa 
accepted  a  protested  bill  for  the  honor  of  one  of  the  parties,  which 
he  haa  afterwards  paid.*  And,  in  general,  where  the  plaintiff 
shows  that  he,  either  by  compulsion  of  law,  or  to  relieve  himself 
from  liability,  or  to  save  himself  from  damage,  has  paid  money 
which  the  defendant  ought  to  have  paid,  this  count  will  be  sup- 
ported.* (a) 

§  115.  MoDaypaidbywroag-dow.  If  the  money  appears  to  have 
been  paid  in  consequence  of  the  plaintiff's  own  voluntary  breach 
of  legal  duty,  or  for  a  tort  conunitted  jointly  with  the  defendant, 

1  Eiiil  r.  P«^tri(i){^  S  T.  K.  308. 

■  Brown  V.  Hedgfwn,  i  Tuuot.  ISO,  per  Mansltrld,  C.  J.,  »ad  Heath,  J.  But  in 
Sills  a.  [.ain^,  4  Cumpb.  81,  Ld.  KUunborougb  ruled,  that,  in  auch  uas«,  the  {iliiiDtiff 
ought  to  deuTare  aneeinlly. 

•  1  Sleuh.  N.  P.  8-21-328. 

*  Smith  V.  Nissen,  1  T.  K.  259  ;  Vandewell  !>.  Tjrrsll,  1  Hood.  &  Malk.  S7  i  Stoi? 
OD  Bills  <^  Exchange,  53  255,  250. 

»  I  Sleph.  N.  P.  321-326  ;  Lubbotk  o.  Trib*,  8  M.  A  W.  907  ;  Cowell  e.  EilwaiHs, 
2a  &  P.  2t>8;  Alexander  ir.  Vaiie,  1  M.  &W.  511;GH9Bel1  v.  Bjbiuson,  3  King.  H.C. 
10.  "  One  of  the  caaei  in  which  aii  trpraa  nqaeat  is  uniievesaery.  and  in  whiuh  ■ 
promise  will  be  implkd,  is  that  in  whii^li  the  plaiiilitf  has  been  comnslled  to  do  that  to 
which  the  defrndant  was  ^^"y  nom|>ellable.  On  thix  principle  aa]>endii  tbe  li^t  of 
»  surety  who  had  been  daninilibd,  to  recover  an  indemnily  from  his  jirincipal.  Toiia- 
saint  B.  Slartinnant,  2  T.  K.  100  ;  Fisher  n.  Fellows,  5  Esi).  171.  Thus  the  indoner 
of  a  bill,  who  has  been  sued  by  the  holdnr,  and  has  ]iaid  part  of  the  anionnt,  bning  a 
•Urety  for  the  acceptor,  may  reuover  it  bock  as  money  psid  to  his  use,  and  at  his  reijueat. 
Pownall  »,  Ferrand.  6  B.  &C.  139.  But  Iban  the  surety  must  liave  been  compelled,  I  «, 
he  must  have  been  under  ■  leosonahle  obligncion  and  necesdty  to  pay  what  he  seeki 
to  recover  from  his  prineipnt  ;  for  if  ha  inproperig  defend  an  action,  and  iiieur  costs, 
there  will  be  no  iiii]>lied  duty  on  the  part  of  his  principal  to  reimhursc  him  those, 
unless  the  action  was  defendeil  at  the  principal's  n-i[uest.  Oillett  v.  Itin|>on,  1  M.  & 
M.  400  :  Kainht  o.  Hughes,  1  M.  &  M.  247.  See  Smith  e.  Comptoii,  3  B.  ft  Ail.  407. 
But  if  he  make  a  reasouable  and  prudent  compromise,  he  will  lie  jnitifled  in  doing  so." 
1  Smith's  Lead.  Cas.  p.  TO.  If  there  were  several  principals,  and  one  surety  has  paid 
the  debt,  each  is  severally  liable  for  the  whole  sum.  Duncan  v.  Koirfer,  3  Binn.  13S. 
And  where  there  are  sevaral  sureties,  if  nne,  by  paying  the  debt  too  soon,  has  deprived 
the  other  of  an  op)iortunit;  to  relieve  himself,  he  cannot  have  contribation.  Skillia  v. 
Merrill,  16  Haas.  40. 

(a)  So  where  the  plaintiT,  In  order  to  the  defendant's  express  rei^nest.     Nichols 

save  bis  property  from  beiu^  sold  on  lejml  d.  Bucknain,  117  Masa,  483.     But  if  the 

Sroueis,  Eiaa  paid  a  debt  which  was  rtally  plaintiff  has  mistakenly  jtaid  money  for 

ue  from  the  defandiint,  the  law  implies  a  the  defendant  when  he  was  not  obliged  to, 

rer|iiest  ou   tha  defendant's  part,  and  a  he   cannot   recover  the   moiipy   so    paid. 

promise  to  repay,  and  the  |>Iaintilf  has  the  Whiling  n.  Aldrich,  117  Mass..  582. 
nine  right  of  action  as  if  be  bod  paid  at 
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it  cannot  be  recovered.'  (a)  The  general  nth  is,  that  vrrong-doert 
shall  not  have  contribution  one  from  another.  The  exception  ia, 
that  a  party  may,  with  respect  to  innocent  acts,  give  an  indemnity 
to  another  which  aball  be  effectual ;  though  the  act,  when  it  cnme 
to  be  questioned  afterwardB,  would  not  be  sustained  in  a  court  of 
law  against  third  personB  who  complained  of  it.  If  one  person 
induce  another  to  do  an  act  which  cannot  be  supported,  but  which 
he  may  do  without  any  breach  of  good  faith  or  desire  to  break  the 
law,  an  action  on  the  indemnity,  either  express  or  implied,  may 
be  supported.*  (ft)  Thus,  where  the  title  to  property  is  disputed, 
an  agreement  by  persons  interested  to  indemnify  the  sheriff  for 
serving  or  neglecting  to  serve  an  execution  upon  the  property,  it 
made  in  good  faith,  and  with  intent  to  bring  the  title  more  con- 
veniently to  a  legal  decision,  is  clearly  valid. ^  So,  where  a 
sheriff,  having  arrested  the  debtor  on  mesne  process,  discharged 
bim  on  payment  of  the  sum  sworn  to,  but  was  afterwards  obliged  to 
pay  the  original  plaintiff  his  interest,  he  was  permitted  to  recover 
the  latter  sum  from  the  debtor,  under  a  count  for  money  paid.* 
So,  where  the  sheriff  has  been  obliged  to  pay  the  debt,  by  reason 
of  the  negligent  escape  of  the  debtor,  namely,  an  escape  by  the 
pure  act  of  the  prisoner,  without  the  knowledge  and  against  the 
consent  of  the  ©fficer,  it  seems  he  may  recover  the  amount  as  money 
paid  for  the  debtor.''     But  if  the  escape  were  voluntary  on  the 

>  Ciipp  V.  Topham,  6  East,  892  ;  Bnrdon  e.  W«bb,  2  Esp.  £27. 

>  Detu  D.  CiliLinx,  i  Nf T.  &  M.  77,  pei  Lil.  Denman,  C.  J.  t  a.  o.  2  Ad.  ft  EL  &7 ; 
MerrywHiihrr  v.  Nwiin,  8  T.  K.  188. 

»  Wright  <:.  Lonl  Vernev.  2  Dohb.  210 ;  WnUon  an  Sherifli,  p.  880. 
*  Ciml.ui  u.  Loni  Mussjnvne,  Pcaks's  Ca«.  143. 

>  Evies  n.  Parkntf,  Peake'e  Cas.   143,  n.  (n),  mmhle.     Better  imported  in  8  Enat^ 
172,  n.';  4  Muss.  373,  per  Pareoiu,  C.  J,;  Appleby  d.  Clark,  10  Mass.  C9. 

(n)  See  alw  anU.  \  111.     Where  the  man,  10  Id.  45  ;    Miila  r.  Western  Bank, 

panii-d  tu  a  \\nff^.T  ujiod  the  result  of  nn  Id.  22. 

election  deposited  the  amount  bet  with  a  (6)  The  rule  of  law,  that  vrong-doen 
Btakeholder,  aod  after  the  i;lection  n-aa  de-  cannot  have  redrosa  or  contribution  against 
t<-rniined  apainat  the  plaintiff,  he  demanded  each  other,  i.i  confioeil  to  those  caseji  wliete 
of  the  Btakeholdem payment  of  hia  money,  the  person  claiming  redress  or  contribution 
and  forliade  the  winner  to  take  it,  but  the  knew,  or  mnatbe  presamedto  have  known, 
■takeholder  paid  to  the  winner  the  ideoti-  that  the  act  Tor  which  he  has  been  midcted 
csl  money  which  tha  plaintiff  had  depoa-  in  damages  was  unlnwful.  JacoTis  v.  Pol- 
ited  with  him,  the  plaintiff  was  allowed  to  laiil,  10  Cnsh.  (Mass.)  287.  Thus,  where 
recover  the  same  of  the  winner,  in  an  ac-  A  in  good  faith  took  ap  B's  cattle  dam- 
tion  of  money  had  and  received.  McKee  agB-feaaant,  and  C,  a  field-driver,  at  A'a 
V.  Manice,  11  Cnsh.  (Mass.)  357.  Koone  request,  sold  them  at  euctinn,  and  received 
knowingly  participating  in  a  transaction  the  money ;  but  llin  prucetdbigs  being 
intended  to  accom|>1isb  a  purpose  forbid-  irregniar,  A  and  C  were  in  fart  joint 
den  by  taw  can  bring  an  action  for  any  tresjMssers,  it  was  held  that  A  may  main- 
cause  direetly  connected  with  that  ille-  tain  an  action  of  money  had  and  received 
eality.  Foster  n.  Thiinton.  Id.  322  ;  acainst  C  for  the  proceed*  of  tha  Mie  of 
White  «.  Bom,  S  Id.  448  ;  DuUy  o.  Uor-  the  cattle.     lb. 
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part  of  the  officer,  the  money  paid  could  not  be  recovered  of  the 
debtor,  ^ 

§  116.  Honey  paid  npon  ■  Jndgioent.  Where  the  money,  which 
is  Bought  to  be  recovered  under  the  count  for  money  paid,  has 
been  paid  under  a  judgment  against  the  plaintiff,  the  record  of 
the  judgment,  as  we  have  heretofore  shown,'  is  always  admissible 
to  prove  the  fact  of  the  judgment,  and  the  amount  so  paid.  But 
it  is  not  admissible  in  proof  of  the  facts  on  which  the  judgment 
was  founded,  unless  the  debtor,  or  person  for  whose  default  the 
action  was  brought,  had  due  notice  of  its  pendency,  and  might 
have  defended  it ;  in  which  case  the  record  is  conclusive  against 
the  delinquent  party,  as  to  all  the  material  facts  recited  in  it^ 

§  117.  Money  bad  and  reoelved.  The  count  for  money  had  and 
received,  which  in  its  spirits  and  objects  has  been  likened  to  a  bill 
in  equity,  may  in  general  be  proved  by  any  legal  evidence,  show- 
ing that  the  defendant  has  received  or  obtained  possession  of  the 
money  of  the  plaintiff,  which,  in  equity  and  good  conscience,  he 
ought  to  pay  over  to  the  plaintiff.  The  subject  of  the  action  must 
either  originally  have  been  money ;  or  that  which  the  parties  have 
agreed  to  treat  as  money;  or,  if  originally  goods,  sufficient  time 
must  have  elapsed,  with  the  concurrence  of  circumstances,  to 
justify  the  inference  that  they  have  been  converted  into  money. 
It  is  a  liberal  action,  in  which  the  plaintiff  waives  all  tort,  tres- 
pass, and  damages,  and  claims  only  the  money  which  the  defen- 
dant has  actually  received.  *  (a)    But  if  the  defendant  has  any  legal 

>  Pitcher  V.  Bnilev,  8  East,  171 ;  Kvles  o.  Faikney,  M.  172,  n, ;  b.  c.  PchIcp's  Cm. 
143,  n. ;  M;irtyii  v.  blithman.  Yelv.  187  ;  Cliitty  on  Contracts,  pp.  529,  537 ;  Ayer  a. 
Hutuhitia,  4  iiois.  370  ;  Detiny  n.  Lincoln,  fi  Masai.  3S5  ;  Charuhill  v.  Perkins,  Id.  541; 
Hodgson  o.  Wilkiiis,  7  Greeiil.  113. 

»  Ante,  vol.  i.  g  527. 

»  AnU,fi>\.  L  §§  527,633,  539;  Smith  c,  Compton,  3  B.  &,  Ad.  407.  "It  is  always 
advisablo,"  observfta  Mr.  Smith,  "  for  tlie  surety  to  let  his  principttl  know  wlien  hn  U 
threatpneil,  and  reijueat  directions  from  liim ;  for  the  rule  Inid  down  i>y  the  Kinc'a 
Bench,  in  Smith  n.  Coiiipton,  ia  tliat  the  effect  of  want  of  notice  (tn  the  princiml)  is 
to  let  ill  the  party  whu  is  calleil  npon  fur  an  indemnitv,  to  show  that  ttie  ploinUtT  lias 
no  claim  iu  respect  of  the  alleged  loss,  or  not  to  the  amount  alleged  ;  that  ha  inaile  an 
improvident  bargain,  and  that  the  defondxut  miglit  have  ohtuineil  better  terms,  if  an 
opportunity  had  been  ^ven  him.  .  .  .  The  effect  of  notice  to  an  indeniiiifyiiig  pmtj 
is  alntwi  by  Billiard,  J.,  in  Duffiold  b.  Scott,  3  T.  B.  374.  The  j.nrpose  of  (nving 
notice  is  not  in  order  to  giro  a  ground  for  a'^tion  ;  but  if  a  demand  be  ni.ide  which  the 
mrty  indemnifying  is  bound  to  pay,  and  noti<'e  be  given  to  him,  and  he  rrfiise  to  de- 
lend  the  action,  in  oon9ei]nence  of  which  [he  person  indeiiinitied  ia  obliued  tu  |>»y  the 
demaixl,  that  ia  eqnivnleiit  to  a  Jud^nicnt,  and  estop  the  other  |«rty  from  saying  that 
tlio  defendant,  in  the  first  action,  was  not  bound  to  pay  tiie  moiiev."  See  I  Smith's 
Lead.  (.'as.  70,  71,  n. 

*  Anon.,  I^oiTt,  320;  Feltham  v.  Terry,  cit.  Cowp.  419;  Moses  t>.  MacFerlan,  2 

(i)  Thus,  where  one  of  several  heirs  ration,  for  their  joint  benefit,  taking  the 
orallv  a'.^ed  with  his  co-heirs  lh»t  he  conveyance  to  himvlf,  aud  thnt  tlie  otlier 
■honld  purchase  certain  atovk  of  ■  corpo-    heirs  should  contribute  their  respective 
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or  equitable  lien  on  the  money,  or  any  right  of  cross-action  upon 
lifae  same  transaction,  the  plaintiff  can  recover  only  the  balance, 
after  satisfying  such  counter  demand.' 

§  118.  'Wh&t  is  money  bad  and  reoafv«d.  In  regard  to  things 
trtaled  at  money,  it  has  been  held,  that  this  count  may  be  sup- 
ported by  evidence  of  the  defendant's  receipt  of  bank-notes;^  or 
promissory  notes;*  or  credit  in  account,  in  the  books  of  a  third 
person;'  or  a  mortgage,  assigned  to  the  defendant  as  collateral 
security,  and  afterwards  foreclosed  and  bought  in  by  him ;  ^  or  a 
note  payable  in  specific  articles;*  or  any  chattel.' («)  But  not 
where  the  thing  received  was  stocks,"  goods,*  or  any  other  arti- 
cle ;  unless,  in  the  understanding  of  the  parties,  it  was  consid- 
ered and  to  be  treated  as  money ;  or  unless  it  was  in&nded  to  be 
sold  by  the  receiver,  and  sufficient  time  has  elapsed  for  that  pur< 
pose."'  If  the  defendant  was  the  agent  of  the  plaintiff,  and  the 
evidence  of  his  receipt  of  the  money  is  in  his  own  account,  ren- 
dered to  his  principal,  this  will  generally  be  conclusive  against 

Burr.  1005 ;  EaEtvick  v.  Hngg,  1  D>11.  222 ;  Lee  n.  Sbore,  1  B.  &  C.  94 ;  Coirri.  749, 

Kr  Ld.  Manafielil ;  4  M.  &  S.  718,  per  Ld.  Ellen boraugli.  But  see  Miller  u.  Atlee,  13 
r.  4S1. 

1  Simiiaoii  V.  Swan,  3  Cain[)b.  291 ;  Eddy  o.  Smith,  13  Wead.  488 ;  Clift  v.  Stock. 
don,  4  Litt.  217  [Banlett  n.  Bramhalt,  3  Gray,  260]. 

»  Pickanl  c  Bankes,  13  Eaat,  au ;  1/iwtiilea  s.  Aiiderson,  13  East,  130 ;  Mason  v. 
WsHe,  17  Maa*.  580  ;  Analie  b.  WLlaon,  7  Cow.  662. 

■  Ployd  B.  Dny,  3  Muss.  405 :  Hltikley  v.  Fowle,  i  8hep1.  285 ;  Tuttle  c.  Mnyo,  7 
Johns.  IS2 ;  Fnirbiinka  v.  Blackintoii,  9  Kck.  93.  If  the  plaiiitilT  uuder  thi.'<  ixiunt, 
tin  a  bill  of  pnrticulara,  bt&tinf;  liU  claim  to  be  for  Cbe  amount  o(  a  promiiiBory  uote, 
■bieh  he  describee,  he  will  not  be  i-ennttted  to  give  evidence  of  Che  pre-existuig  debt 
(or  vhich  the  note  was  giveii.      Bank  U.  S.  d.  Lyman,  fi  Waahb.  660. 

*  Andrew  o.  Robinson,  3  Camnb.  199. 

»  Gilchrist  V.  Caiiningham,  8  \Vpnd.  841. 

*  Urandall  v.  Bradley,  7  Wend.  311  ;  Ta|>Iin  t>.  Packard,  8  Barb.  200. 
'  Anna  a.  Ashley,  4  Pick,  71  ;  Mason  o.  Waile,  17  Mass.  560. 

'  Kigbtingil  B.  Devisme,  2  Burr.  2589  ;  Jonts  v.  Briuley,  1  £ast,  1 ;  Marrison  o. 
BerkeT.  7  8.  &  E.  248. 

*  Lwry  B.  Goodson,  8  T.  B.  887  ;  Whitwell  e.  Bennett,  3  B.  &  P.  550. 

">  UcLuban  v.  Evans,  1  Y.  &  Jer.  380 ;  LongcbtiiDp  v.  Keoney,  1  Doug.  117. 

IiropoitiDni  of  the  purchaee-mflney,  and  action  of  assumpsit.   Williston  b.  Michi^tan 

after  pnrebaae  he  refuiied   ti>  innke   any  R.  R.  Co.,  13  Alien  (Mass.),  400.  But  where 

idjiutioent  and  diatribution  of  the  stock,  one  Iraught  sharea  of  preferred  stock  in  a 

and  kept  the  stock  apil  rei^-ired  dividends  railroad,  and  the  act  autboriziu);  the  iaauo 

thereon,  it  was  held  that  the  other  lieirs  of  nach   stock    provided    that  Its  holders 

night  sue  for  the  dividends  in  the  nttion  should   receive   eieht  per  cent  dividends 

for  mooey  had   tuid   received.      Colt  v.  before  any  dividends  should  be  paid  to  un- 

Clapp,  127  Mass.  478.  preferred  stockholders,  and  the  company 

(rt)  A  atoekhoHer  of  a  corporation  can-  afterwards  declared  a  dividend  of  four  per 

nut  sue  in  assumpeit  for  an    undeclared  cent  on  all  the  stock,  it  waa  held  that  he 

iir<datd;  for  until  a  dividend  is  <Ieclarod  could  recover  in  asaumpsit  the  differenee 

the  mnney  is  not  due  to  hiin,  and  the  aini  between  the  four  per  cent  dividend  and 

of  Hirh  an  action  would  be  to  regulate  the  the  eight  per  cent  ij^naranteed  him.     West 

receipta,  disbnnementa,  and  liabilities  of  Cheater,  tic.  it.  B.  Cki.  v.  Jackson,  77  Pa, 

tbc  conjany,  which  cannot  be  done  by  an  St.  321. 
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him,  unless  he  can  clearly  show,  that  it  was  nnintentioDally  erro- 
neous.^ And  if  the  agent  or  consignee  of  property  to  be  sold 
refuses  to  reader  any  account,  it  wilt,  after  a  reasonable  time,  be 
presumed,  if  the  contrary  do  not  appear,  that  he  baa  sold  the 
goods,  and  holds  the  proceeds  in  his  hands.^ 

§  119.  Monsr  to  be  apeciaU;  applied.  Where  the  money  was 
delivered  to  the  defendant  for  a  particular  purpoae,  to  which  he 
refused  to  apply  it,  he  cannot  apply  it  to  any  o^er,  but  it  may  be 
recovered  back  by  the  depositor,  under  tha  count  for  money  had 
and  received.^  If  it  was  placed  in  his  hands  to  be  paid  over  to  a 
third  person,  which  he  agreed  to  do,  such  person,  assenting 
thereto,  may  sue  for  it  as  money  had  and  received  to  his  own 
use.*  (a)  But  if  the  defendant  did  not  consent  so  to  appropriate 
it,  ii  is  otherwise,  there  being  no  privity  between  them;  and  the 
action  will  lie  only  by  him,  who  placed  the  money  in  his  hands.' 
If  the  money  was  delivered  with  directions  to  appropriate  it  in  a 
particular  manner  for  the  use  of  a  third  person,  it  has  been  held, 
that  the  party  depositing  the  money  might  countermand  the  order, 
and  recover  back  in  this  action,  at  any  time  before  the  receiver 
had  paid  it  over,  or  entered  into  any  arrangement  with  the  other 
party,  by  which  he  would  be  injured,  if  the  original  order  was 
not  carried  into  effect.^  But  if  the  money  has  been  deposited  in 
the  hands  of  a  trustee,  for  a  specific  purpose,  such  aa  for  the  con- 
ducting of  a  suit  by  him,  as  the  party's  attorney,  or  by  two  liti- 

"  Shaw  II.  Picton,  *  B.  ft  C.  717,  729 ;  Show  »,  Dartnall,  S  B.  ft  C.  B«.  Whwe  • 
factor  sold  goods  on  credit,  Co  a  person  uotoriousl^  innolrent,  tnbitiR  the  note  of  the 
]>an:hiiser,  payable  to  himself,  and  passing  the  amount  to  his  principal's  Rn^Iit  in  oc- 
couut,  as  moaej,  whioh  he  afterwards  paid  over ;  it  was  held,  that  he  vras  not  ratitled, 
upon  the  falturo  of  the  purchaser,  to  recover  this  nioney  bark  from  the  princina). 
Simpson  u.  Swan,  3  C'amph.  291,  Bot  wherp,  after  the  gonds  were  consigned,  but 
before  the  sale,  (he  principal  drew  bills  on  the  factor  fur  the  value,  which  he  accepted  ; 
after  which  be  sold  the  gooJs  to  a  prrson  in  gnnl  ci-edit,  taking  notes  payable  to  hiin- 
aelf,  and  rendered  to  the  piincipal  an  account  of  the  sale  aa  for  cash,  not  naming  the 
puruhaaer,  and  the  latter  aftTwrniis,  and  before  the  maturity  of  the  notes,  became  in- 
solvent ;  the  principal  was  held  liable  to  refund  the  money  to  the  factor,  in  this  actino. 
Qreely  e.  Bartlett,  3  OroFul.  172. 

«  2  Stark.  Ev.  63  ;  Selden  v.  Beale,  S  GreenL  178. 

*  De  Bernales  v.  Fuller,  U  East,  590,  n. 

*  Com.  Dift.  205,  206,  Assumpsit,  E. 

*  Williams  v.  Everett,  14  East,  5S2  ;  Hall  d.  Mareton,  17  Haas.  S75,  579 ;  Graiit  v. 
Austin.  3  Price,  SS. 

>  Gibson  0.  Hinet,  Ry.  &  M.  69;  e.  C.  1  C.  ft  P.  247  ;  a.  c.  0  Hoore,  31  ;  &  c.  S 
BiDg.  7  ;  Lyte  v.  Pauy,  Dy.  49  a;  Taylor  e>.  Lendey,  9  Efist,  49. 

(n)  Rnt  the  gam  so  deposited  mast  be  so  that  it  cannot  be  ascprtained  what  part 

for  the  sols  beneflC  of  the  plaintilf,  or  his  of  the  money  so  deposited  ought  justly  to 

■hare  must  be  a  definite  snm  or  portion  of  be  paid  to  the  plaintilf,  he  cannot  recover 

the  whole  ;  forif  It  isgiven  to  the  defend-  on   the  count  for  money  had  anil  received, 

ant  to  nay  several  with,  and  the  amonnt  of  Douglass  b.  Skinaec,  44  Conn.  338. 
the  vanous  clums  is  uncertain  and  variable, 
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gating  parties,  in  tnist:  for  the  prevailing  party,  it  cannot  be 
recovered  back  in  this  action  till  the  trust  id  satiafied.'(a)  So, 
if  money  has  been  paid  upon  a  condition  vhich  has  not  been  com- 
plied  with,  it  cannot  be  recovered  as  money  had  attd  received  to 
the  payer's  nsa' 

§  120.  Money  obtaluod  by  fiRtid.  The  count  for  money  had  and 
reenived  may  also  be  supported  by  evidence,  that  the  defendant 
obtained  the  plaintiff's  money  bj/ fraud,  or  false  color  or  pre- 
tence.*(i)  Thus,  where  one  having  a  wife  living,  fraudulently 
married  another,  and  received  the  rents  of  her  estate,  he  was  held 
liable  to  the  latter,  in  this  form  of  action.*  And  where  the  de- 
fendant has  tortiously  taken  the  plaintiff's  property,  and  sold  it, 
or,  being  lawfully  possessed  of  it,  has  wrongfully  sold  it,  the 
owner  miiy,  ordinarily,  waive  the  tort,  and  recover  the  proceeds  of 
the  sale  under  this  count''(i;)  So,  if  the  money  of  the  plaintiff 
has  in  any  other  manner  come  to  the  defendant's  hands,  for  which 
he  would  be  chargeable  in  tort,  the  plaintiff  may  waive  the  tort, 
and  bring  assumpsit  upon  the  common  counts.  But  this  rule  must 
be  taken  with  this  qualification :  that  the  defendant  is  not  thereby 
to  be  deprived  of  any  benefit,  which  he  could  have  derived  under 

1  CkM  e.  Roberts,  Holt's  Cos.  GOO  ;  Ker  v.  Osbom,  9  Eait,  373.  See  S  Rtorr  on 
Eq.  Juru.  H  TS3  a,  79S  b. 

*  Hanliiiftliarn  r.  AUen,  6  U.  G.  &  9.  793  M  7  Lnw  Jonr.  C.  P.  IBS. 

*  St«ph.  N.  P.  335  ;  Bliss  v.  ThompsoD,  4  Msas.  188  ;  mpra,  {  108  ;  Lyon  v.  Annft- 
Us,  4  Conn.  350. 

<  HwaiT  c.  WalUce,  1  Snlk.  28. 

*  Supra,  S  117.  Bat  ths  goods  must  luTe  been  sold,  or  this  count  cannot  be  maln- 
I»u>mL  Jones  b.  Hoar.  5  Pick.  28S.  Aiid  there  must  be  a  toil,  to  be  wsived,  for  vhiuh 
trapui  or  cue  would  lie.  Bigelow  v.  Jones,  10  Pick,  lel  ;  Butlett  v.  Bntniholl,  8 
Gnf,  260. 

(a)  A  eeriui  ^  frusf  cannot  briDft  iin-  mnst  be  suprorted,  for  the  letter  (teneral 

setion  st  law  against  a  trustee  to  recover  rale  is  that  Isiil  down  in  Chaffee  i>.  Frank- 

frir  monpv  had  nnd  receited  while  the  trast  Iin,  II  R.  I,  678,  where  under  similar  cir- 

is  «I11  0|>eD ;  but  when  the  tniat  liss  been  cumstancea  it  wns  held  that  the  surplus 

clwM  and  settled,   the  amount  dne  the  was  to  be  trented  as  realty,  and  that  the 

tnlai  establithed  nnd  certain,  and  notti-  administrator  tlierefore  could  not  sue  for 

ing  remnios  but  tio  pay  over  the  money,  it.     Cr.   Moses  n.    MurRatroyd,   1  Johns, 

tnch  an  action  may  he  laaintained.    John-  Ch.  (N.  Y.)  119.  p.  130. 

WD  c.  Johnaon,  120  Mass.  4S5.  (b)  So  where  one   exhibiting  a  scaled 

It  was   held   in  Vamum   n.    Meaerve,  inslrnment,  which  recites  that  the  person 

8  Allen  (Mass.),  158,  that  where   a  mort-  exhibiting   it   has  a   clatin    for  a   sum  of 

f^^n  deed  «>■  exe<:nted,  the  wife  Joining,  money  on   a  third    party   (he  having  in 

wiih  ■  power  of  Bale,  and  the  land  was  sold  fact  no  claim),   rranilulently  induces  an- 

ander  the   power,   njier  Uie  daUK  of  the  other  to  bny  it,  and  llie  other  does  so, 

nrartfcai^r,   the  administrator  ntigbt  sue  and  pays  for  it.  ami  takes  an  a&.<i<2nnient 

tbe   Diortgngee  for  the  anrplua.     In   this  under  seal  on  the  back  of  the  instrument, 

cue  the  anrplus  was  specially  reserved  in  the  person  ao  defrauiied  may  recover  back 

the  nKirtfnf^    to   the  mort^ifpr  and  hia  the  money  no  paid,  in  asKUiiipt^it.     Burton 

■BiTni,  nmittinj:;   beirs,  which   seems   to  v.  Drifiiefi^  30  Wall.  (U.  S.)  12!i. 

ibow  a  djaposition   to  treat  the  surplus  as  (r)    Xatimiai  Oil  Refining  Co.  »,  Bmh, 

fertavtliy.     On  this  ground  the  deoiaion  flS  Pa.  SL  S3i. 
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tbe  appropriate  form  of  action  in  tort '  Thus,  thia  count  cannot 
be  supported,  for  money  paid  for  the  release  of  cattle  distrained, 
damag'e-featant,  though  the  distress  was  wrongful,  where  the  right 
of  common  is  the  subject  of  dispute,^  nor  even  where,  though  the 
distress  was  lawful,  tiie  sum  demanded  in  damages  was  excessive 
if  there  had  been  no  tender  of  amends,^  nor  for  money  received 
for  rent,  where  the  title  to  the  premiBes  is  in  question  between  the 
parties;*  nor  in  any  other  case,  where  the  title  to  real  estate  is 
the  subject  of  controversy;  that  being  a  question,  which,  ordi- 
narily, cannot  be  tried  in  this  form  of  action. '(a) 

§  121.  Monay  obtalnad  by  dorMa,  Ao,  Under  this  COUnt,  the 
plaintiff  may  also  recover  back  money  proved  to  have  been  ob- 
tained from  him  by  durets,   extortion,  impotition,  or  taking  any 

1  Lindon  e.  Hooper,  Cowp.  411,  419  ;  Aiucomb  v.  Shore,  1  Cumpb.  285;  Yoiuig  v. 
Marahall,  8  BiiiR.  43. 

'  Liadon  b.  Hooper,  Cowp.  414. 

■  Gulliver  v.  Cosens,  B  Jur.  SeS.  The  rrasoD  for  tliifl  vog  itated  by  Coltmsii,  J.,  io 
the  foUowinf;  ternis  :  "  The  plaintiif,  it  he  had  deaired  M  recover  hia  cattle,  should 
have  replevied.  It  la  true,  thiit,  if  he  had  done  bo,  there  would  have  been  B.U  avowry 
by  the  deriiQikat,  whieh  the  plaiiitilT  could  not  have  eaoccasrully  resisted  ;  but  ha 
micht  have  allowed  judgmHDt  in  the  replevin  suit  to  have  passed  agaiust  hiui  Tor  de- 
fault of  prosPcutiDD,  u;k)u  whieh  au  awanl  of  a  return  to  the  other  party  would  hava 
been  made,  after  which  the  parties  would  have  been  remitted  to  tiieir  former  situa- 
tion. It  would  then  have  been  for  the  plaintitT  to  have  tendered  sufficient  nmendsi 
and,  if  tbe  defeudnnt  aflerward-i  refustd  to  deliver  up  the  cattle,  an  action  of  de- 
tinue to  recover  them  buck  would  have  lieeu  nuuDtaiuable.  That  is  the  mode 
pointed  out  by  the  law;  but,  instead  of  following;  that,  the  plaintiff  pays  the  sum 
demaniled,  under  protest,  aud  briugs  this  form  of  action  of  mouey  h&d  and  receiveil, 
in  onler  to  reixiver  it  back.  The  objection  to  that  is,  that  the  law  has  cast  on  hint 
the  duty  of  tendering  the  pniper  amount  of  compensatioo,  whercaa  the  eBert  of  al- 
lowing ibe  ]>reseiit  ai^tion  to  lie  would  be  to  caat  the  burden  oF  ascertaining  the  right 
amount  on  the  other  party.  This  case  ia  different  froni  that  of  a  carrier,  where  the 
action  of  money  had  and  received  has  been  held  to  lie ;  for  there  (he  carrier,  by  clairu- 
Inj;  more  than  tie  is  entitled  to,  is  the  wrong.doer.  Neither  does  this  properly  uime 
within  the  case  of  money  piid  under  duress  of  goods,  for  duress  implies  an  illegal  d«- 
tention  ;  but  here  the  deleliJant  comes  into  aud  keeps  possession  of  the  cattln  in  a 
way  which  the  law  does  not  consider  wrongfuL"  See  s.  i;.  1  Man.  Or.  k  Sc.  788,  but 
not  so  fully  reported. 

*  CumuDgbam  v.  Lawreuta,  1  Bac  Abr.  200,  n.  ;  Newsome  p.  Gnham,  10  B.  & 
C,  231. 

•  I  ChittT  on  PI.  95,  93, 121  ;  Binney  ».  Chapman,  S  Pick.  130 ;  Miller  ».  Miller,  7 
Pick.  133:  Coilmsn  v.  Jenkiua,  11  Moss.  96  ;  Baker  b.  Howell.  6  S.  &  B.  481.  But 
the  right  to  an  othce  may  be  tried  in  this  form  of  action,  if  the  plaintiff  has  once  been 
in  possi-ssioD.  Allen  v.  AlcKceu,  1  Sumn.  317  ;  Green  r.  Hewitt,  Pcake's  Caa.  182  ; 
Rjx  V.  Bishop  el  Chester,  1  T.  R.  396,  41)3. 

(a)  But  where  a  deed  purported  to  con-  paid  for  the  full  number  of  feet;  and  that 

vey  a  certain  nuinlior  of  fert  of  land,  and  to  sup|>ort  his  action  he  might  prove  that 

in  faut  the  piece  of  land  Kold  contained  a  the  number  of  feet  he  obtained  by  tlie  deed 

lasa  number  of  feet,  and  the  number  men-  was  in  reality  less  than  he  barsained  for, 

tioneil  in  the  deol  could  only  be  made  up  and  tlmt  bn  did  not  get  the  extra  strip 

by  iaeliiding  a  strip  of  land  claimeil  by  because  it  belon;^!  to  the  third  party, 

the  i{mntor  ami  nltw  by  a  third  party,  it  and  thus  inciilentally  disprove  the  title  of 

was  held  that  an  action  for  money  had  and  his  grantor  to  the  strip  of  land  in  ijiiesrion. 

received  would  lie  by  the  gnntee,  who  bad  FickiiMn  b.  Trinity  Church,  123  Mas*.  !■ 
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undue  advantage  of  hia  situation,  or  otherwise  involuntarily  and 
wrongfully  paid;  as  by  demand  of  illegal  fees  or  clainis,^  tolls,^ 
dnties,  taxes,  usury,  and  the  like,  where  goods  or  the  person  were 
detained  until  the  money  has  been  paid.^(a)  So,  where  gooda 
were  illegally  detained  as  forfeited;*  Or,  where  money  was  un- 
lawfully demanded  and  paid  to  a  creditor,  to  induce  him  to  sign 
a  bankrupt's  certificate;^  or,  where  a  pawnbroker  refused  to  de> 
lirer  up  the  pledge,  until  a  greater  sum  than  was  due  was  paid  to 
him.'  So,  if  the  money  bad  been  paid  under  an  usurious  or  other 
illegal  contract,  where  the  plaintiff  is  not  in  pari  delicto  with  the 
defendant;^  or,  iot  &  contideration  which  has /ai'/eif;^  or,  where 

>  Uor^n  V.  Pslmer,  2  B.  &  C.  729  ;  Dew  v.  ParaoDs,  1  ChEtty,  39G  ;  s.  c.  2  B.  & 
AU,  582;  Walker  r.  H«m,  2  N.  H.  B33  ;  Clinton  r,  Stroiig,  8  Johns.  870  ;  Wskefield  p. 
Newbon,  6  Ad.  ft  El.  N.  s.  27S.  Even  though  the  moDey  were  received  end  illegxlly 
claizned  by  a  corpora tinn.  HhII  «.  Swansea.  6  Ad.  A  El.  N.  b.  62(t.  See  furthei  aa  tj) 
the  principal  point.  Close  v.  Pliilltps,  7  M.  &  G.  586. 

«  Fesraley  p.  Morley,  6  B.  4  C.  25  ;  Chase  e.  Uwinel,  7  Grpenl.  135. 

*  Shaw  D.  Woodcocit,  9  D.  &  R.  889  ;  s.  C.  7  B.  &  C.  73  ;  Amesbury  c.  Amesbnry, 
17  Maiii.  Itll;  Perry  i.'.  Dover,  12  Pick.  206;  Atwater  v.  WoodbridEe,  6  Conii.  223  ; 
Elliott  F.  Svrartwout,  10  Pet.  137  ;  Parker  ».  Great  Western  Hailw.  Co.,  8  Jur.  1«  ; 
7  Scott,  N.  R.  8;jS  i  H.  □.  7  M.  &  G.  253 ;  Valpy  v.  Uanley,  S  Jur.  452 ;  1  M.  G.  A 
8c.  SB*. 

*  rrriqg  F.  Wilson,  i  T.  R.  485. 

*  Smith  n.  Bromley,  2  Dour.  60e,  n.  ;  Cockstiotl:  v.  Bennett,  2  T.  R.  763;  Stock  e. 
UawsoQ,  1  B.  &  P.  286.     Bee  Wilson  n.  Ray,  10  Ad.  &  El.  82. 

«  Adtley  «.  Reynolds,  2  Str.  915;  1  Selw.  N.  P.  S3,  i 

*  '  '■    -"^    N.  P.  33S-34'  -    *  *"     -  "  "•-   " 

;  Botrdnian  v.       ,  , 

Merwin  c.  Hnntlngton,   2  Conn.  209.     And  wx  Perkioi  v.  Savage,  15  Wend.  412 ; 
White  t>.  Pnnktin  Bank,  22  Pick.  1S1,  186-189. 
■  1  Steph.  N.  P.  330-333,  345. 

(n)  In  Itadich  v.  Hutching,  95  U.  S.  under  dnress.     Of.  Tan  Santen  v.  Stun- 

210.  the  rale  aa  to  dureaa  is  staled  thus:  durd  Oil  Co.,  81  K.Y.  171.     So,  inClinn- 

"Tu   constitute    the    coercion   or  duress  dlen.  Sanger,  lU  Muss.  384.  it  was  held 

which    will    be   regarded    as    sufficient    to  that  when  one  paid  money  to  free  hia  gooils 

nuke  a  payment  inToliintary,  there  must  from  an  attacbnient  put  on  for  the  pnrjiose 

be  HOTne  nctunl  or  threatened  exercise  of  of  extorting  money  by  one  tcho  knew  ha 

power   poese.iaeii,   or  believed   to  be  pos-  had  no  uause  of  action,  this  was  ajMiymeut 

aessed,  by  the  party  ending  or  receiving  urider  duress.     Payment  to  a  collector  ol 

the  payment  over  the  person  or  projierty  tanHs,  who  has  a  tax-bill  and  warrant  for 

of  another,  from  which  the  latter  has  no  l<-rying  the  same.  In  the  form  prescribed 

other  means  of  imnieiliate  relief  than  by  by  law,  is  not  a  voluntary  payment,  but  is 

making   pnyment.''      Compare  with   this  compulsory,  and  if  the  whole  tax  be  ille- 

eaat  American  Steamsliip  Co.  r.   Young,  gaily  aa^etued,  assumpsit  will  lie  to  recov- 

89   Fa.   St.   186.     And   In   Baltimore  t>.  er  it  hai-k.     Jovnr^r  r.  Egremont,  3  Cuah. 

Leifeman,  4  Gill  (Md.),  42S,  it  is  said  that  (Mass.)  567;  afilir,  li  it  seems,  where  tl is 

"  a  payment  is  not  to  be  regarded  an  com-  lax  is  not  entirely  void,  the  remedy  then 

pnlsory,   unless  made  to  eniancipate  the  being  by  appeal.     Wright  r.  Boston,  9  Id. 

person  or  property  frnm  an  actual  and  ex-  233.     Such  a  tiayment,  if  made  without 

lating  duress,    imposed    upon   it  by  the  protest,  is  a  volnntary  payment,  end  the 

party  to  whom  the  money  is  paid. '  sum  paid  cannot  be  recovered  1>ack.    New 

In  Briggs  V.   Boyd,  56  N.  Y.  289,  it  York  It  H.  H.  R.  Co.  v.  llarsh,  2  Eemaii 

was  held  that  where  one  having  posseaainn  (N.Y.),  308.  See  also  Allenlownv,  Sneger, 

of  another's  property  refuses  to  iletivrr  it  20  Penn.  RL  (8  Harris)  421.    lUegHl  taxes, 

op  nntil  money  is  paid  to  satisfy  a  lien  assessed  undercolor  of  law  sndvohiutarily 

which  he  claims  upon  it.  but  which  is  in  paid,  cannot  he  recovered  back.     Christy 

lact  nnrounded,  such  a  piyraent  is  made  ».  St.  1/iuis,  SO  Ho.  143. 
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the  goods  of  the  plaintiff  have  been  seized  and  sold  by  tho  de- 
fendant, under  an  execution  to  which  he  was  a  stranger;'  or, 
tinder  a  conviction  which  haa  since  been  quaiked,  or  AJvdgmenty 
which  has  since  been  reverted,  the  defendant  having  received  the 
money;*  (a)  or,  under  terror  of  legal  process,  which  though  regu- 
larly issued,  did  not  authorize  the  collection  of  the  sum  demanded 
and  paid.^  So,  where  the  person  is  arrested  for  improper  purposes 
without  just  cause;  or,  for  a  just  cause,  but  without  lawful  au- 
thority ;  or,  for  a  just  cause  and  by  lawful  authority,  but  for  aa 
improper  purpose;  and  pays  money  to  obtain  his  discharge,  it 
may  be  recovered  under  this  count* 

§  122.  Money  franduianUy  obuinttd.  This  count,  ordinarily, 
may  also  be  proved  by  evidence,  that  the  plaintiS  paid  the  money 
to  the  defendant  upon  a  security,  afterwards  discovered  to  be  a 
forgery ;  provided  the  plaintiff  was  not  bound  to  know  the  hand- 
writing, or  the  defendant  did  not  receive  the  money  in  good  faith. 
Thus,  where  the  defendant,  becoming  possessed  of  a  lost  bill  of 
exchange,  forged  the  payee's  indorsement,  and  thereupon  obtained 
its  acceptance  and  payment  from  the  drawees,  he  was  held  liable 
to  refund  the  money  in  this  action,  though  the  bill  was  drawn  by 
a  commercial  house  in  one  country,  upon  a  branch  of  the  same 
house  in  another.5(i)  An  acceptor,  however,  is  bound  to  know 
the  handwriting  of  the  drawer  of  the  bill ;  and  a  banker  is  in  like 
manner  bound  to  know  the  handwriting  of  hia  own  customers ;  so 
that,  in  general,  where  they  pay  money  upon  the  forgery  of  such 
signatures,  to  an  innocent  holder  of  Uie  paper,  the  loss  is  their 


>  Onghtoo  0.  Seppings,  1  8.  &  Ad.  2il. 

•  Feithaiu  o.  Terry.  eiL  Covrp.  119  ;  1  T.  t  R.  S87  ;  BulL  N.  P.  131  j  1  Steph.  N. 
P.  357-858.     3b8  the  casea  cited  in  9  U.  8.  Digest,  1st  %.  123,  124. 

•  SnowdoQ  D.  Daria,  1  TaunL  858.     But  aee  Marriott ».  Hampton,  7  T,  R.  2B9  :  a 
Esp.  &4S. 

<  Bull.  N.  P.  172,  173:  G  Com.  Dix-  Plsader,  2  W.  19 ;  Biobardson  e.  Doncan,  3 
N.  H.  508  ;  Watkins  v.  Baird,  0  Mass.  6DS. 

•  Cheap  V.  Haj-luy,  dt.  3  T.  B.  127. 

(o)  Cr.WilharB.Sproat,aar«y{Masa.),  (t)  Thna,  where  A  through  fraud  pn>. 

431.     It  in  not  neceiuary  that  the  paymeDt  cared  from  B  a  promissory  note,  tjsned  by 

of  money  under  the  judKmeot  should  liave  B,  payable  to  the  order  of  C,  ana  forged 

been  coerced  by  en  execuiion.     It  ia  auffl-  the  endorsement  of  C,  and  got  the  note 

cioDt  it  it  U  made  after  jadgment  or  *4j<''  discounted  at  a  bank,  and  on  maturity  B 

diuation   made.      Scbuley   f.    Haluy,   72  paid  the   note  to  the  hnnk.  it  was  held 

N.  Y.  57Si  Hiler  d.  Uiler,  35  Ohio  St.  dlG.  that  B  could  maintain  an  nttiao  for  mnnvy 

Tho  same  priiiciplB  appliei   where   psy-  had   and  received   utaioat  the  bank,  af- 

nients  have  been  niaiie  under  un  aiwcia.  thr»i)(h  the  hank  acted  iu  Rood  bitli  in 

menlforcityimproremeQts.ttnd  theiissess-  takinx    tiie    note.       Carpenter    u.    North- 

nient  is  afterward"  set  aaide  on  certiorari,  borough  A'atiopal  Bank,  123  Mass.  6S. 
Elizabeth  v.  HUl,  SB  :M.  J.  L.  555. 
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own.' (a)  Yet  where  a  banker  paid  a  bill  to  a  remote  indorsee, 
for  the  honor  of  faia  customer,  who  appeared  as  a  prior  indorser, 
but  whose  signature  was  forged,  and,  on  discovery  of  the  for- 
gery, he  gave  notice  thereof  and  returned  the  bill  to  the  holder, 
in  season  for  him  to  obtain  bis  remedy  against  the  prior  actual 
indorsers,  it  was  held  that  he  might,  for  this  reason,  recover  back 
the  money  of  the  holder.^  But  where  one  wrote  his  check  so 
carelessly  as  to  be  easily  altered  to  a  larger  sum,  so  that  the 
banker,  when  he  paid  it,  could  not  discover  the  alteration,  it  was 
held  to  be  the  loss  of  the  drawer.  ^  So,  if  lost  or  stolen  money, 
or  secaritiea,  have  come  to  the  defendant'a  bauds,  mala  fide,  the 
owner  may  recover  the  value  in  this  form  of  action.* 

§  123.  Mon«y  paid  by  mlstaks.  In  this  manner,  also,  money  is 
recovered  back,  which  has  been  j>aiW  under  a  mistake  offactt.  But 
here  the  plaintiff  must  show  that  the  mistake  was  not  chargeable 
to  himself  alone;'(d)  unless  it  was  made  through  forgctfulness, 
in  the  hurry  of  business,  in  which  case  it  may  be  recovered.^  (c) 
But  if  it  was  paid  into  court  under  a  rule  for  that  purpose,  it  is 
conclusive  on  the  party  paying,  even  though  it  should  appear  that 
he  paid  it  erroneously.'  Nor  can  money  paid  under  a  mistake  of 
facts  be  reclaimed,  where  the  plaintiff  has  derived  a  substantial 

>  Price  p.  NeaK  8  Borr.  1361 :  Smith  v.  Mercer,  6  Taunt.  76. 
*  WilkiiMOD  B.  Johnson,  3  K.  &  (.'.  4S8. 
iiig  >.  Orote,  4  Biiig.  S53. 


<  I  Ste|>b.  N.  P.  353-35S.  But  a  party  receiTine  a  atolen  hsnk-Dots  bma  fide 
■ad  for  value,  may  retain  it  agunat  the  former  owner,  Irom  whom  it,  hag  been  atolen. 
Miller  c.  Race,  1  Barr.  Hi.     So  in  the  caae  oren]' otlier  neROtUlile  instriimeiit  actiialljr 


ntgotiated.     1  Smith's  Leading  Caaei,  pp.  258-263  {Am.  vd.j  ;  43  Law  LiLi.  362-308; 
pM.  i  171. 

*  MUnra  p.  Duncan,  0  B.  ft  C.  871,  pr  Bayley,  J.  ;  Hamlet  n.  Hichardaon,  B  Bing. 
8(7  ;  Story  on  Contr.  5S  407-411.  If  one  by  mistake  pay  the  debt  of  another,  be  may 
Rcorer  it  back  of  him  who  received  it,  unlesa  the  latter  wni  injured  by  ths  ntiataka, 

£' 
F 

*  3  T.  R.  648,  per  Buller,  J. 


>.  441,  it  waa  held  that  a  bank   may  afterwards  fonnd  to 

iKorrr  from  the  )iayee  money  paid  on  tba  v.  Luce,  43  Uieb.  435.     ^^'llnt  ii  a 

UHged  check  of  one  of  its  depositors,  if  it  tirni  of   fact  is  often  difficult   to   i 

has  bMD  iodorard  by  the  payee;  and  in  InTaJbotv.  Bank  of  CommoniTealth,  129 

Welch  R  Goodwill,  123  Han.  71,  that  if  Maaa.  87,  it  waa  held  that  the  payment 

- ■lyaoJni'  '  ■     ^        ■■  '  -  - 

rhich  h' 
.       n  the  n 

covet^ug  it  to  be  forged^  demand  on  the  maker,  the  iDloraef  ri 

nujtiiaiD  an  actioo   to  recover  bock  the  ing  on  the  atatenienta  of  the  nolary  in  the 

■oney  paid,  if  he  haa  not  been  guilty  of  notice  of  protest,  as  to  the  demand,  waa 

bches,  whereby  the  aitnation  of  the  other  money  paid  uuder  a  mistnke  of  lect. 
party  it  injnrlonaly  affected,  {c)  Meyer  t>.  New  York,  03  N.  Y.  45S. 

(b)  So  when  one  paya,  after  iavaati- 
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benefit  from  the  payment ; '  nor,  where  the  defendant  received  it 
in  good  faith,  in  eitisfaction  of  an  equitable  claim;'  nor  where  it 
was  duo  in  honor  and  conscience.^  The  iawi  of  a  foreign  country 
are  regarded,  in  this  connection,  aa  matters  of  fact ;  aud  therefore 
money  paid  under  a  mistake  of  the  law  of  another  state  may  be 
recovered  back.  Juris  ignorantia  est,  cum  jus  nostrum  ignora* 
mus.*  But  it  is  well  settled,  that  money  paid  under  a  mistake 
or  ignorance  of  the  law  of  our  own  country,  but  with  a  knowledge 
of  tiie  facts  or  the  means  of  such  knowledge,  cannot  be  recovered 
back.*(ff) 

§  124.  Palloro  of  oonalderaUon.  This  count  may  also  be  sup- 
ported by  proof,  that  the  defendant  has  received  money  of  the 
plaintiff  upon  a  eontideration  which  ha$  failed  ;°  as,  for  goods  sold 

1  Ni>rton  V.  Marden,  ]6  Me.  4G. 
■  Moore  V.  Eddowei,  S  Ad.  &  El.  133. 
»  Furnier  ».  Arundel,  3  W.  Bl.  824,  per  De  Grej,  C.  J. 
*  Hnven  e.  Foster,  9  Pick.  112,  118  ;  Story  on  Contr.  S  403. 

'  Cliitty  on  Contr.  *B0,  491  ,  1  Story  on  Contr.  %  407  ;  Elliott  v.  Swartwont,  10 
P»t.  147. 

>  Chitty  on  Contr.  487-190  ;  1  Sleph.  K.  P.  330-332 ;  Spring  v.  CoIBd,  10  Hua.  S4. 


(a)  But  see,  for  Bonie  qiialiflcntiona  of  plnintifT  under  tlie  requirementi  of  a  State 

tliia  rule,  tlie  very  valuable  note  appsnded  ataCute,  wliicb  the  3Ute  courts  had  decided 

to   Black   0.    Ward,    15   Am.    Rjji.    171.  to  be  constitutiaoal  ;   and  this  docUioa, 

Ignoranoe  al  the  lav  of  a  foreign  gorern-  though  it  was  aftervards  reversed  by  the 

ment  is   ignorance  of  fuel,   sad   in  thia  Federal  courts,   was,   at  the  time  of  the 

respect  the  statute  laws  of  other  Stales  of  payment,  iti  full  forM.     See  also  Korbas  o. 

the  Union  are  foreign  lawa.    Back  of  Cliil-  kwMlaa,  5  Cush.  (Uius.)  115;  (hooding  p. 

licothev.  Dodge,  3  Bdrb.  (N.  Y.)  2J3.     If  Morgan,  37  Me.  419  ;  Buutelleti.  UelanJy, 

the  consideration  of  a  nata  by  an  agent  is  10  N,  H.  lOfl.   Where,  in  a  salsaf  an  article 

money  advanced  to  him  for  the  use  of  his  anbjeutto  duty,  the  duty  to  be  assessed  was 

Erineipal,  under  a  mutual  miatake  of  the  reckoneil  at  tive  cents  a  pound  tnore  than 

!gnl  capacity  of  the  principal  to  author-  the  true  duty,  and  this  excess  wasdejucted 

ize  the  giving  of  such  note  by  his  agent,  from  the  price  to  lie  paid,  the  vendor  ma 

and  the  lender,  finding  that  neither  the  ii^riuitt«d  to  mnintain  an  action  therefor, 

principal  nor  the  t.gent,  ia  legally  bound  Rinnrd  d.  Fiedler,  3  Duer  (N'.  Y.),  318. 

npon  the  note,  demands  tiie  money  of  the  Where  one  of  several  debtors  pays  a  rlebt 

■gent  before  it  is  paid  over  to  his  priiicijiil,  after  it  is  barred  by  the  statute,  he  cannot 

he  may  recover  it  of  the  agent  in  an  action  maintain  a  sail  sipiinst  the  othera.  Wheat- 

of  money  had  and  received;    .fefts  o.  York,  fields.   Brush  Valley,  25  Penn.  St.  112. 

10  Cash.  (Masa.)  393.     Where  one  vrilh  a  Money  vutunUrily  paid  with  full  knowl- 

AiU  knowleilge  of  the  facts  voluntarily  pays  nlgeof  the  facts  cannot  be  recovered  hack  ; 

»  demiiid  unjustly  made  oa  him,  ftud  at-  but  liaviug  the  means  of  ascertaining  the 

templed  to  be  enforced  by  legal  proceed-  rent  facta  is  not  the  same  as  aclnnl  knowl- 

ings,  he  cannot  recover  back  the  money,  edge  of  them.     Rntherfonl  v.  Mulvnr,  St 

■a   paid   bv  compulsion,  unless  there  tie  Ala.   750.      See  Townsend  t.  Crowdy,  8 

trend  in  the  party  enforcing  the  claim,  C,  B.  x.  8.  477  ;  7  Jur.  K.  h.  71,  support- 

and  a  knowledge  that  the  claim  is  unjust :  ing  this  last  proposition.     Where  money 

and  the  case  is  not  altered  by  the  fact  that  has  been  paid  to  an  agimt  no'ler  a  mistake 

the  party  so  paving  protests  that  he  ia  not  of  fact,  and  the  agent  hai  either  paid  it 

anaweiBhle,  anil  gives  notice  that  lie  shall  over  or  aettlnd  his  account  with  hU  prin- 

bring  an  action  to  recover  the  money  hack.  cii>a1,   end   is  guiltv  of  no   fmud   in  the 

BensoiiD.Mimroe,  7Cuah.  [Ma.ss.)123.  In  matter,    he  is  not 'liable  to   rpfnnd    the 

thia  citse  the  money  had  beeu  paid  by  the  money.     Holland  x.  Russi'll,  9  W.  R.  737. 
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to  the  plaintiff,  but  never  delivered;'  or,  for  an  annuity  granted, 
but  afterwards  set  aside ;  ■  or,  as  a  deposit  on  the  purchase  of  an 
estate  by  the  plaintiff,  to  which  the  defendant  cannot  make  the 
title  agreed  for;"  or,  where  payment  has  been  innocently  made 
in  counterfeit  bank-notes,  or  coins,  if  the  plaintiff  has  offered  to 
return  them,  within  &  reasonable  time.^(a)  So,  where  the  money 
was  paid  upon  an  agreement  which  haa  been  reacinded,^  whether  by 
mutual  consent,  or  by  reason  of  fault  in  the  defendant;  the  plain- 
tiff showing  that  the  defendant  haa  been  restored  to  his  former 
rights  of  property,  without  unreasonable  delay.*  (6)  But  if  the 
agreement  has  been  partially  executed,  and  the  parties  cannot  be 
reinstated  in  ttatu  quo,  the  remedy  is  to  be  had  only  under  a  spe- 
cial Count  upon  the  contract'  Thus,  where  A  was  let  into  pos- 
session of  a  house  belonging  to  B,  under  a  parol  agreement  with 
the  latter,  that  if  A  would  make  certain  repairs,  he  should  receive 
a  lease  for  twelve  years;  and  he  made  the  repairs,  but  B  refused 
to  grant  the  lease ;  it  was  held,  that  A  could  not  recover  in  as- 
sumpsit for  the  value  expended  in  rejiairs,  because  it  did  not 
appear  that  the  agreement  was  mutually  rescinded.^ 

§  125.  Mooey  noelved  by  ma  BgAnt.  In  regard  to  money  received 
by  an  agent,  the  general  rule  is,  that  the  action  to  recall  it  must 
he  brought  against  the  principal  only,  since,  in  legal  contempla- 
tion, the  receipt  was  by  the  principal,  with  whom  the  agent  was 

>  Anon.,  1  St™.  407. 

»  Sho»e  r.  ttVhh,  1  T,  K.  732. 

*  Alinas  V.  Wntkiiia.  8  T.  K.  516  ;  Elliott  s.  EdwardB,  S  B.  ft  P.  181 ;  E>mn  «. 
Stivnge,  li  Ua8».  435.  The  plaiiitilf  in  sach  case  nmst  show  Ibnt  he  has  tendered  the 
piin-hnsf-lDoiK-v  nnd  dPmauiled  a  title.  HadEOQ  v.  Swift,  20  Johns.  24.  See  also  Gil- 
Irit  1-.  Maynnrd,  5  Johns.  S5. 

*  YoiitiK  B.  AdiiniB.  6  Mass.  182;  Mirkle  v.  Hatfield,  2  Johns.  4GS  i  Kepnev.  Thorap- 
■nn,  4  Gilt  k  Johns.  463  ;  Salem  Bank  r.  UlouceHter  Bank,  17  Msst.  1 ;  Id.  33 ;  Ray- 
niond  o.  fiaar,  13  S.  k  R.  318. 

*  Oillelt  V.  Mnvnanl,  S  Johns.  Sa  ;  Bradford  v.  Mauley,  13  Hasa.  139  ;  Connor  v. 
Henderson.  15  Mi^.  319. 

«  Percival  e.  "Blake.  2  C.  i  P.  514  ;  Cash  p,  GUes,  3  C.  Jt  P.  407  ;  Reed  v.  McOrew, 
5  Ham.  (Ohio)  388 ;  Warner  c  Wheeler,  1  Chipm.  159. 

'  Hunt  V.  Silk.  5  East,  449  ;  Beed  r.  Blandford,  2  Y.  ft  J.  278. 
e  Uophini  o.  fiiclui'dson,  14  I^w  J.  k.  b.  80,  Q.  B. 

(n)  It  seems  to  b«  established  taw  in  sij^dtnre  of  the  maker  is  genuine,  it  moat 

Handle huwttff.   that   the   action   may  he  be   returned   [irior  to  bringing  an  action, 

maintained  without  iifTering  to  ratiim   a  Coolidge  r.  Brigham,  1  Mete.  547. 

coiintr-rfeit   bnnk'note,    for   it  is  entirely  ('/)  Where  a  pnrty,  under  contract  to 

worthless,  and  an  nfier  to  rpturn  it  would  soil  land  to  one,  conveys  the  same,  with- 

he  nn  idle  ceremony.     Kent  b.  Bomatein,  out  his  consent,  to  another,  the  original 

12    Allpn.    342.     And   so  of  counterfeit  vendee  is  clearly  entitled    to   regard   his 

Unitcil  States   bnnds.     Brewsler  o.   Bur-  contract  as  rescinded,  and  to  have  restored 

nett,  125  Mass.  68      But  if  the  thing  has  what  he  paid  on  the  contract.    Atkinson 

nnti  enliu,  e.  g    if  on  a  pmmlssnry  note  v.  Scott,  86  Uich.  18. 
there  sre   forged   indorsements,    but   the 
VOL.  ir.  — 8 
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identified.  But  the  count  for  money  had  and  received,  against 
the  agent  alone,  may  be  supported  by  proof  that  the  principal  was 
a  foreigner,  resident  abroad;  or,  that  the  agent  acted  in  his  own 
name  without  disclosing  hia  principal ;  or,  that  the  money  was 
obtained  by  the  agent  through  his  own  bad  faith,  or  wrong,  whether 
alone,  or  jointly  with  the  principal ;  or,  that,  at  the  time  of  pay* 
ing  the  money  into  his  hands,  or,  at  all  events  before  he  had  paid 
.it  over,  or  bad  otherwise  materially  changed  bis  situation  or  re- 
lations to  the  principal,  in  consequence  of  the  receipt  of  the  money, 
as  by  giving  a  new  credit  to  him,  or  the  like,  he  bad  notice  not  to 
pay  it  over  to  the  priucipal.'  But  though  he  has  not  paid  over 
the  money,  yet,  if  he  is  a  mere  collector  or  receiver,  the  right  of 
the  principal  cannot  be  tried  in  this  form  of  action.' 

§  126.  Aooonnt  atated.  In  support  of  the  Count  upon  an  account 
itated,  the  plaintiff  must  show  that  there  was  a  demand  on  his 
sidej  which  was  acceded  to  by  the  defendant,  (a)  There  must  be 
a  fixed  and  certain  sum,  admitted  to  he  due;'  but  the  sum  need 
not  be  precisely  proved  as  laid  in  the  declaration.*  The  admis- 
sion must  have  reference  to  past  transactions,  that  is,  to  a  sub- 
sisting debt,  or  to  a  moral  obligation,  founded  on  an  extinguished 
legal  obligation,  to  pay  a  certain  sum;^  but  if  the  amount  is  not 
expressed,  but  only  alluded  to  by  the  defendant,  it  may  be  shown, 
by  other  evidence,  that  the  sum  referred  to  was  of  a  certain  and 
^reed  amount.^  The  admission  may  be  shown  to  have  been  made 
to  the  plaintiff's  wife,  or  other  agent,^  but  an  admission  in  con- 
versation with  a  third  person,  not  the  plaintiff's  agent,  is  not 
sufficient."     The  admission  itself  must  he  voluntary,  and  not 

1  Story  on  Agency,  |5  288-288,  300,  SOI  ;  Puley  on  Agency,  by  Lloyd,  pp.  388- 
394  ;  8  (.'"hitty  on  Com.  &  Manuf.  213, 

"  Ibi.l.  ;  Sadlar  v.  Evans,  4  Bun-.  1931  ;   Allen  b.  MoKeen,  1  Sumn.  277,  27S.  317. 

»  Porter  v.  Cooper,  4  Tyrwh.  456,  484,  4BS  ;  8.  c.  1  C.  M.  k  R,  387  ;  Knowle* 
V.  Michel,  13  East,  249  ;  Arthur  v.  Dartoh,  9  Jnr.  118  ;  Perrj-  v.  SUde,  10  Jur.  31; 
Moseley  v.  Reiidfl,  Id.  18.  An  I  O  U  is  eviilence  of  an  amauiit  stated  lietween  th» 
holder  and  the  party  signinfr  it.  FessenmHyer  v.  Adoock,  18  M.  A  W.  44B.  If  the 
defeniiiint  has  ailraitted  a  general  bttUnce,  the  plaintiff  may  rreovi-r,  without  going  into 
the  particulnrs  of  the  account.     Oregoi-y  u.  Bailey,  4  Hnrringt.  956. 

*  Bull.  N.  P.  159.  Proof  of  one  item  only,  will  support  the  connt.  Hitfhmon 
u.  Primrone,  ."i  M.  4  3.  65,  87  ;  Koowlas  u.  Michel,  13  East,  249  ;  Pinohon  ».  Chilcott, 

»'  Clai'ko  u.'Webb,  4  Tyi-wh.  673  ;  a.  c.  1  C.  M.  &  R.  20  ;  Tucker  v.  Barroirs,  7  B. 
k  C.  623  ;  B.  c.  3  O,  i  P.  85  -,  Whitehead  v,  Howard,  2  B.  &  B.  372  ;  .'vugoon.  Dean, 
3  C.  &  P.  170.     An  1  O  U  is  adniisBible,     Payne  v.  Jenkins,  4  C.  4  P.  324. 

•  Dixon  B.  Deverage,  2  C.  4  P.  109. 

1  Styart  v.  Rowland.  1  Shou.-.  215 ;  Bull.  N.  P.  129  ;  Baynham  v.  Bolt,  S  Jnr.  98& 
>  Brechon  u.  Smith,  1  Ad.  &  £1.  488. 

(i)   There  must   be  an  assent  by  the    31  N.  Y. 383  ;  StentoD  v.  Jerome,  Bl N. T. 
partv.    to    be   chiirge'l,    either   fxpresa  or     4S0. 
S^tiy    inipliad.     Volkening    d.    DeGraar, 


Pdr,yGOOgIe 


PART   17.  J  ASSUMPSIT,  115 

made  upon  compulsion;^  and  it  must  be  absolute,  and  not  quali- 
fied.^ But  it  need  not  be  express  and  in  terms;  for  if  the  account 
be  ^ent  to  the  debtor,  in  a  letter,  which  is  received  but  not  replied 
to  in  a  reasonable  time,  the  acquiescence  of  the  party  is  taken  as 
an  admission  that  the  account  is  truly  stated."  So,  if  one  item 
only  is  objected  to,  it  is  au  admission  of  the  rest.^  So,  if  a  third 
person  is  employed  by  both  parties  to  examine  the  accounts  in 
their  presence,  and  he  strikes  a  balance  against  one,  ^hich, 
though  done  without  authority,  is  not  objected  to,  It  is  sufficient 
proof  of  an  account  stated.^  So,  if  accounts  are  submitted  to  arbi- 
tration, by  parol,  the  award  is  sufficient  proof  of  this  count' 

§  127,  aama  atibjaot.  The  original  form,  or  evidence  of  the  debt, 
IB  of  no  importance,  under  the  count  upon  an  account  stated  ;  for 
the  stating  of  the  account  alters  the  nature  of  the  debt,  and  is  in 
the  nature  of  a  new  promise  or  undertaking.^  Therefore,  if  the 
original  contract  were  void,  by  the  Statute  of  Frauds,  or  the  Stamp 
Act,"  or  if  the  items  of  the  account  were  rents  secured  by  spe- 
ci&lty,*  yet  if,  after  the  agreement  is  executed,  there  be  an  actual 
accounting  and  a  promise  express  or  implied  to  pay,  it  is  suffi- 
cient. It  is  not  necessary  to  prove  the  iterm  of  the  account ;  for 
the  action  is  founded,  not  upon  these,  but  upon  the  defendant's 
consent  to  the  balance  ascertained,"*  And  it  is  sufficient  if  the 
account  be  stated  of  what  is  due  to  the  plaintiff  alone,  without 
deduction  of  any  counter  claim  of  the  defendant "    But  a  banker's 

»  Tiicker  e.  B«iTow»,  7  B.  &  C.  828  ;  8.  C.  8  C.  *  P.  86. 
«  Evans  v.  Verity,  Ry.  4  M.  239. 
»  AiUe,  vol.  i.  §  1S7. 

•  Chisnian  «.  Count,  2  M.  &  Gr,  fl07. 

•  1  Staph.  N.  P.  361. 

•  Keen  c.  Batshore,  1  Ebo,  191.  ThU  case  of  Kwn  r,  Btttshore  «  said  by  Pol- 
lock, C.  B.,  to  havB  been  decided  chiefly  on  the  groand  that,  as  there  were  no  arlitra. 
tion  bond*,  find  Che  parties  must  he  presumed  to  have  intended  to  do  something,  the 
arbitrator  might  well  be  regHrded  as  their  agent,  examining  ami  stating  the  Bccounts  in 
their  preaenee.  Beyond  thi*,  iti  authority  was  denied  in  the  recent  case  of  Balea 
•.  Towuley,  12  Jur.  80fl,  in  which  it  was  held,  that  an  award,  made  under  a  regular 
sabmiiision  in  writing,  was  no  evidence  of  an  accnnnt  stated  by  either  of  the  jarties, 

'  Anon.,  1  Ventr.  288  ;  Foster  u.  AUttnaoii,  2  T.  B.  479,  482,  per  Aahbiirat,  J..  Ibid. 
483,  per  Bnller,  J.;  Holmes  o.  U'famp,  1  Johns.  Sfl,  per  Speucer,  J.  Therefore  an 
account  stated  with  a  new  firm  may  sometimes  inuUide  debts  due  to  a  fonner  finn,  or 
to  one  of  the  partners.  David  o.  EUiue,  5  B.  &  C,  198.  And  see  Gongh  v.  Davios,  * 
Price,  200  ;  Moor  e.  Hill,  Peske'a  Add.  Co*.  10. 

»  Seagoe  ».  Dean,  3  C.  A  P.  170  ;  a.  c.  4  Bine.  458 ;  Pinchon  v.  Chilcott,  3  C,  4  P. 
230  J  Teal  v.  iuty,  2  B.  &  B.  89 1  Knowles  n.  Michel,  13  East,  249  ;  Cocking  t>.  Ward, 
1  H.  D.  &  Sc.  858. 

•  Davidson  v.  Hanslop.  T.  Eaym.  211  ;  Moravin  b.  Levy.  2T.  R.  4S3,  n.;  Danforth 
fc  Schoharie,  12  Johns.  227;  Foster  u.  Allanson.  2  T.  R.  479;  Arthnr  c.  Dartcli,  9  Jur, 
■■-      But  this  doctrine  waa  miealioned  in  GilsDn  d.  Stewart,  7  Watts,  1""   --'  "- — 


plicalic 

by  the 


specialty, 
crtlett  e.  Emeo".  1  T,  R.  42.  n.;  Bull  N.  P.  12». 
Styart  a.  Kowlaud,  1  Show.  21S, 
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pags-hook  delivered  to  his  custmner,  in  which  there  are  entries  on 
one  aide  only,  ie  not  evidence  of  an  account  stated  between  them, 
though  the  customer  Iceeps  the  book  in  his  custody,  without  mak- 
in;z  any  objection  to  the  entries  contained  in  it,' 

g  128.  8am«  aabject.  It  is  not  material  when  the  admission  was 
made,  whether  before  or  after  action  brought,  if  it  be  proved  that 
a  debt  existed  before  suit,  to  which  the  conversation  related.  * 
But  whensoever  such  admission  was  made,  it  is  not  now  held  to 
be  concluaive;  but  any  errors  may  be  shown  and  corrected  under 
the  general  issue.'  If  the  defendants  were  fornicAy  partners,  and 
the  admission  was  by  one  of  them  alone,  in  regard  to  things 
which  were  done  before  the  dissolution  of  the  firm,  it  seems  to  be 
considered  sufficient.*  And  where  A  admitted  to  an  agent  of  B, 
that  a  balance  was  due  from  himself  in  respect  to  a  bill  of  ex- 
change, of  which  B  was  then,  but  unknown  to  A,  the  holder ;  and 
afterwards  A,  having  been  informed  that  B  held  the  bill,  told  the 
a^nt  that  he  could  not  pay  it;  these  two  admissions,  taken  to- 
gether, were  held  evidence  of  an  account  stated.^  But  the  admis- 
sion, however  made,  in  order  to  constitute  an  account  stated, 
must  have  been  made  to  the  opposite  party  or  his  agent.* 

§  129.  Same  subjaot.  If  the  plaintiff  claims  the  money  in  a 
particular  character  or  capacity,  it  will  not  he  necessary  for  him 
to  prove  that  character,  under  the  count  upon  an  account  stated; 
for  the  defendant,  by  accounting  with  him  in  that  character, 
without  objection,  has  admitted  iL^ 

§  129  a.  Fresumptions  of  vaius.  •  Under  either  of  the  money 
counts,  where  the  plaintiff  proves  the  payment  or  receipt  of 
money,  in  coins  or  bank-notes,  without  showing  of  what  denomi- 
nation, the  jury  will  be  directed  to  presume  the  coins  or  notes  to 
have  been  of  the  smallest  denomination  in  circulation.  Thus, 
where  the  delivery  of  a  bank-note  was  proved,  the  amount  of 
which  did  not  appear,  it  was  held  that  the  jury  were  rightly 
directed  to  presume  it  a  ^5  note,  that  being  the  lowest  denomi- 
nation issued.* 

'  Ex  parte  Randleson,  9  Deac  &  Chittv,  631.  And  see  Tarbnok  v.  Bipshan^ 
2  M.  &  W.  2. 

*  Allsn  V.  Cook,  2  Dowl.  P.  C,  548. 

'  Tlioinsa  v.  Hnivkes,  8  M.  (i  W.  140;  Perkins  w.  Hart,  11  Wheat.  237,  25fl:  HolmM 
V.  D'Caiti]),  1  Johns.  36.  Pi'mierlv  it  was  otherwise.  Trucmaa  u.  Hurst,  1  T.  R.  10. 
Ste  fiirDier.  Harden  •?.  Gonion,  2  Mason,  641,  581. 

*  Aitle,  vol.  I.  5  112  nudn. 

*  Rnynham  i..  Holt,  8  Jur.  »68. 

*  Bntes  B.  Towntey,  2  Eich.  152,  12  Jiir.  606. 
'  Peiicock  D.  Ilnrns,  10  Ka.it,  104  ;  anU,  vol.  i 

*  [.nwUin  V.  Sweeney,  8  Jur.  S64.     Aiid  w 
(N.  Y.J,  290. 
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§  130.  Plan  In  abatement  The  defendanCt  answer,  in  an  ac- 
tion of  asaumpait,  is  either  by  a  plea  in  ahatement,  or  by  the  gen- 
eral issue,  or  by  a  special  plea  in  bar.  In  abatement  of  the  suit, 
the  more  usual  pleas  are  those  of  misnomer,^  coverture,  and  the 
omission  to  sue  a  joint  contractor.  Under  the  liberality  with 
which  amendments  are  permitted,  the  plea  of  miinomer  is  now 
rarely  tried.  The  plea  of  coverture  is  sustained  by  evidence  of 
general  reputation  and  acknowledgment  of  the  parties  and  recep- 
tion of  their  friends,  as  man  and  wife,  and  of  cohabitation  as 
Ruch.^  If  coverture  of  the  plaintiff  is  pleaded,  it  seems  that  proof 
of  a  solemn  and  unqualified  admission  by  her,  that  she  was  mar- 
ried, will  be  sutHcieut  to  support  the  plea;  but  that  if  the  admis- 
sion is  coupled  with  the  expression  of  doubts  aa  to  the  validity  of 
the  marriage,  it  will  not  be  sufficient.^ 

§  131.  Non-joinder.  If  the  defendant  pleads  in  abatement,  that 
he  made  the  contract  jointly  with  other  pertoni,  named  in  the  plea, 
but  not  joined  in  the  euit,  the  naming  of  these  persons  is  taken  as 
exclusive  of  any  others;  and  therefore  if  it  is  shown,  that  there 
were  more  joint  contractors,  this  will  disprove  the  plea.*  If  to  a 
declaration  for  work  and  labor,  or  upon  severtll  contracts,  the 
defendant  pleads  in  abatement  the  non- joinder  of  other  contracts, 
it  must  be  proved,  that  all  the  contracts  were  made  by,  or  that  all 
the  work  was  done  for,  the  persons  named  in  the  plea,  and  none 
others ;  for,  if  it  should  appear  that  one  contract  was  made  by,  or 
one  portion  of  the  work  was  done  for,  the  defendant  alone,  tho 
plaintiff  will  have  judgment  for  the  whole,  though  as  to  the  resi- 
due of  the  declaration  the  plea  is  supported;  for  not  being  sup- 
ported as  to  the  whole  declaration  to  which  it  is  pleaded,  it  is  no 
answer  at  all.  Therefore,  where,  to  account  for  work  done,  the 
defendants  pleaded  that  it  was  done  for  them  and  certain  others, 
and  the  plaintiff  proved  that  it  was  dqne  partly  for  them,  and  tlie 
residue  for  them  and  the  others,  he  had  judgment  for  the  whole, 
the  plea  not  being  supported  to  the  extent  pleaded.*  But  where 
the  suit  was  against  A,  B,  and  C,  for  work  done  for  them,  and 
the  defendants  pleaded  the  non-joinder  of  D,  and  it  appeared  that 
one  portion  of  the  work  was  done  for  A  alone,  another  portion  for 
A,  B,  C,  and  D,  a  third  purtion  for  A,  B,  and  D,  and  a  fourth  for 

1  See  *ti;>m,  tit.  Abatement.  §  21. 

<  l^der  B.  Barry,  1  £b|>.  153 )  Khv  v.  Diichesse  de  Pienne,  3  Campb.  I2S  ;  Birt  c. 
Barlnir,  1  DoUf?.  171,      See  iufrfi,  tit.  "Mnrrince. 

>  Miice  V.  Caiiell,  Cowp.  333 ;  Wilson  «.  Mitchell.  3  Campb.  393. 

•  OndBon  v.  Good,  S  Tntmt  587  ;  x.  c.  2  Mnnth.  299 ;  RIa  v.  Kniid,  1  N.  H.  307. 

»  Hill  V.  White  &.  Williams,  8  Bing,  N.  C.  26 ;  k.  c.  8  S<:utL  249 ;  h.  &  8  Dowl. 
P.  C.  IS ;  S  Jur.  107S.  In  this  con,  the  ca«e  o[  Colson  v.  Selby,  1  Esp.  4.52,  wm 
Dverraled. 
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A  and  B,  but  none  for  A,  B,  and  C,  only ;  the  plea  was  held  sup- 
ported as,  an  aoBwer  to  the  action,  the  plaintiff  failing  to  prove 
any  claim  against  the  particular  parties  sued.^  If  the  persons 
not  joined  are  described  in  the  plea  as  assignees  of  a  bankrupt 
contractor,  the  assignment  itself  must  be  proved,  unless  the  fact 
has  been  admitted  by  the  other  party ;  proof  of  their  having  acted 
as  such  not  being  deemed  sufficient.'  And  in  the  trial  of  this 
issue  of  the  want  of  proper  parties  defendant,  the  contracting 
party  not  sued,  though  ordinarily  incompetent  as  a  witness  for 
the  defendant,  by  reason  of  his  interests,  may  be  rendered  com- 
,    petent  by  a  release," 

§  132.  Sam«  anbjeot  Proof.  This  plea,  to  a  connt  for  goods 
Bold,  may  be  supported  by  proof  that  they  were  ordered  by  the 
defendant  jointly  with  the  other  person  named ;  or,  that  such  had 
been  the  previous  and  usual  course  of  dealing  between  the  par- 
ties; or,  that  partial  payments  had  been  made  on  their  joint 
account. 

§  133.  Some  ■nbi«ot.  D«atli.  If  one  of  two  joint  contractors 
is  dead,  and  the  survivor  is  sued,  as  the  sole  and  several  con- 
tractor, it  will  not  be  sufficient  for  the  plaintiff,  in  answer  to  a 
plea  of  non-joinder,  to  reply  the  fact  of  his  death,  for  this  would 
contradict  his  declaration  upon  a  separate  contract,  by  admitting 
a  joint  one.*  In  all  actions  upon  contract,  the  defendant  has  a 
right  to  require  that  his  co-debtor  should  be  joined  with  him;  and 
the  plaintiff  cannot  so  shape  his  case  as  to  strip  him  of  that  right, 
or  of  the  benefit,  whatever  it  may  be,  of  having  his  discharge 
stated  on  the  record.  The  plaintiff  is  not  at  liberty  in  the  first 
instance,  to  anticipate  what  may  ultimately  perhaps  be  a  dis- 
charge. The  practice  has  ever  been  to  join  all  the  contracting 
parties  on  the  record ;  thus  giving  to  the  party  who  is  joined  no- 
tice at  the  time,  and  enabling  him  at  any  future  time  to  plead 
the  judgment  recovered  on  the  joint  debt,  without  the  help  of 
averments;  and  likewise  advancing  hira  one  step  in  the  proof 
necessary  in  an  action  for  contribution.  Such  was  the  jud^^mcnt 
of  Lord  Ellenborough,  in  a  case  in  which  it  was  held,  that,  though 
one  of  the  joint  contractors  had  become  bankrupt  and  obtained  his 
discharge,  a  replication  of  this  fact  was  no  answer  to  a  plea  of 

<  Hill  V.  White,  WilliaoiB  &  Boiiller,  6  Bing.  N.  C.  23  ;  s.  c.  8  3cott,  245  ;  n.  a  S 
Donl.  P.  C.  33  I  3  Jar.  1077.  IT  some  uoafL-.^i  the  nction  bj  dpr&uJt,  yet  tho  plaintiff 
cannot  havK  juil)(ment  unless  be  ytrovrs  a  contract  by  all  Bobesan  d.  Ganderton,  9 
C.  &.  P.  476 ;  Elliott  o.  Moijpn,  7  C.  &  P.  334. 

'  Pa.imote  v.  BonsfielJ,  1  Stnrk.  296.  See  further  u  Ui  this  plea,  nipra,  tit  Abate- 
iD'-nt,  39  24.  25. 
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non- joinder  in  abatement ;  for  though  ho  was  discharged  by  law, 
he  was  not  bound  to  take  the  benefit  of  it'  If  he  pleads  the  dis- 
charge, the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  against  the  other.^  It  has  been  held  in  England,  that 
this  course  was  proper  only  in  cases  of  bankruptcy ;  and  that  a 
replication  of  infancy  or  coverture  of  tlie  person  not  sued  waa  a 
good  answer  to  a  plea  of  non-joinder;  for  that  the  plaintiff  could 
not,  in  such  case,  enter  a  nolle  prosequi  as  to  one  joint  contractor, 
without  discharging  all,  and,  therefore,  that  he  had  no  remedy 
but  in  this  mode.'  But  in  the  American  courts,  the  entry  of  a 
nolle  prosequi,  and  its  effect,  have  been  regarded  as  matters  of 
practice,  resting  in  the  discretion  of  the  court;  and  accordingly, 
wherever  one  defendant  pleads  a  plea  which  goes  merely  to  his 
personal  discharge,  the  contract,  as  to  him,  being  only  voidable, 
and  not  utterly  void,  the  plaintiff  haa  been  permitted  to  enter  a 
nolle  prosequi  as  to  him  and  proceed  againat  the  others.*  It  would 
seem,  therefore,  that  in  American  courts  the  replication  of  tn- 
f'ancj/,  or  other  personal  immunity  of  the  party  not  joined,  would 
not  be  a  good  answer  to  a  plea  of  non-joinder  in  abatement, 
unless  such  party  had  already  made  his  election  and  avoided  the 
contract,* 

§  134.  Same  anbjecL  Partcatshlp.  Where  the  joint  liability 
pleaded  arises  from  partnership  with  the  defendant,  it  must  be 
proved  to  have  openly  existed,  not  only  at  the  time  of  making  the 
contract,  but  in  the  same  business  to  which  the  contract  related. 
The  partnership  may  be  proved  by  evidence  of  any  of  the  outward 
acts  and  circumstances,  which  usually  belong  to  that  relation, 
brought  home  to  the  knowledge  of  the  plaintiff.  But  if  the  part- 
nership is  dormant,  and  unknown  to  the  plaintiff,  or  if  it  is  known, 
but  the  omitted  party  is  a  aecret  partner,  this,  as  we  have  hereto- 
fore seen,  is  no  objection  to  the  suit^ 

§  135.  a«neral  isBoe.  Almost  all  the  defence*  to  the  action  of 
agnimpsit,  in  the  United  States,  and,  until  a  late  period,  in  Eng- 
land, have  been  made  under  the  general  issue.  This  plea,  on 
strict  principle,  operates  only  as  a  denial  in  fact  of  the  express 

1  Bovill  v.  Wood,  2M.  &.S.  23;  2  Rose,  155;  Hawkins  v.  Ramsbottom,  6  Taunt. 
179. 

"  Noke  D.  Inghnm,  1  Wils.  89. 

•  Chamiler  u.  Parks,  3  F.^:  76  ;  Jaffniy  v.  Freliain,  E  Esp.  47.  Se«  alao  BurgeM  v. 
Merrill,  4  Taiint,  468 ;  1  Cliittv  on  PWd.  49,  52, 

•  Woodwar.1  o.  Newhall.  1  Pii^k.  600  ;  H-irtnpoi  o.  Tliomjiflon,  B  .Tobns.  160  ;  Minor 
».  Mei-hanira  Bank.  I  Ppt^*,  48;  Salmon  i>.  Smith.  1  Siiiiiiri.  207  (2),  by  ■\Villiam*. 

»  Qibbs  c.  Merrill,  3  T.nnt.  313,  314,  per  Mnnsfield,  C.  .T. 

•  .liipry,  lit.  Abatirment,  %  26;  Story  on  Furtnerahip,  g  241;  Cullyer  on  Partnership, 
pp.  424,  42fi. 


Pdr,yGOOgIe 


120  LAW   OP  EVIDENCE.  [PABT  IT. 

contract  or  promise,  where  one  ia  alleged,  or  of  the  matters  of 
fact  from  which  the  contract  or  promise  alleged  may  be  implied 
tiy  law.  But  by  an  early  relaxation  of  the  principle,  the  defen- 
dant, in  actions  on  express  contracts,  was  admitted,  under  the 
general  issue,  to  the  same  latitude  of  defence,  which  was  open 
to  him  in  actions  upon  the  common  counts,  and  was  permitted  to 
adduce  evidence  showing  that,  on  any  ground  common  to  both 
kinds  of  assumpsit,  he  was  under  no  legal  liability  to  the  plain- 
tiff for  that  cause,  at  the  time  of  pleading.^  The  practice  in  the 
English  courts,  by  the  recent  rules,  has  i>een  brought  baclc  to  its 
original  strictness  and  consistency  with  principle.  In  the  United 
States,  it  remains,  for  the  most  part,  in  its  former  relaxed  state; 
and  accordingly  where  it  has  not  been  otherwise  regulated  by 
statutes,  the  defendant,  under  this  issue,  may  give  in  evidence 
any  matters,  showing  that  the  plaintiff  never  had  any  cause  of 
action ;  such  as,  the  non- joinder  of  another  promisee ;  the  defen- 
dant's infancy;  lunacy;  drunkenness,  or  other  mental  incapacity; 
or  coverture  at  the  time  of  contracting;  duress;  want  of  consid- 
eration; illegality;  release  or  parol  discharge  or  payment  before 
breach;  material  alteration  of  the  written  contract;  that  the 
plaintiff  was  an  alien  enemy  at  the  time  of  contracting;  or  that 
the  contract  was  void  by  statute,  or  by  the  policy  of  the  law ;  non- 
perFormance  of  condition  precedent,  by  the  plaintiff;  or  that  per- 
formance on  his  own  part  was  prevented  by  (he  plaintiff,  or  by 
law,  or,  in  certain  cases,  by  the  act  of  God ;  or  any  the  like  matters 
of  defence.  ^  (a)  He  may  also  give  in  evidence  many  matter$  m 
ditcharge  of  his  liability  to  the  plaintiff,  such  as,  bankruptcy  of 
the  plaintiff,  where  this  would  defeat  the  action ;  coverture  of  the 

'  Stephen  on  Pleadinj?.  pp.  ]7l>-182- 

»  1  Ciiitty  oil  Ple.1.1.  417-120 ;  Gould  on  VXenA.  c.  8.  §§  49-50 ;  YoanR  t>.  Blnek, 
7  Cranch,  565 ;  Craijj  e.  Missouri,  4  FeL  428 ;  Wilt  n.  0(pleu,  13  Johns.  68 ;  Wailinn 
V.  Toll,  e  Joliiig.  141 ;  Hilton  v.  Burl^r,  2  N.  H.  193;  Sill  p.  Rood,  15  Johns.  230  ; 
Mitchtrll  D.  Kingman,  5  Pick.  431 ;  O^il  v.  Spencer,  2  H.  ft  0.  133.  Wbere  the 
plain  tin*  sues  upon  a  quantum  mmiit,  and  the  derendnnt  ha-i  lost  the  opportanity  of 
milking  a  Bct-on,  by  not  complyin);  irith  the  rule  r(>(]utring  him  to  file  a  bill  of  pnr- 
ticiilaiB,  he  limy  still  shoir  that  the  plainlilfs  denianit  nxs  compen!!at«d  at  the  time,  by 
iHTvices  rendered,  and  that  tbererore  no  liability  of  the  defendant  ever  arose.  Qreen  o. 
Brown,  3  Barb.  S.  C.  119. 

(n)  In  Hawki   v.   Hawks,   124   Mass.  thererore.thst  he  received  it  ai  piymentof 

457,  Soule,  J.,  says  that,  under  a  g<?iieral  a  debt  due  hiin  from  the  plaintiff  isadmia- 

deiiial,  all  fnuts  insterifll  to  the  e^tahlish-  sible  under  this  nn-iwer. 
luetit  or  the  plaintilTEi  cnse  nrn  in   issue,  So  the  defendant  may  prove  thai  the 

and  the  plaintiff  is  called  on  to  prove,  not  amount  claimed  by  the  (ilainlifr  was,  by 

only  the  receipt  of  the  money  by  the  de-  agreement  of  the  parties,  received  and  ap- 

fenilnnt,  but  that  he   received  it  under  plied  hy  the  defendant   to   the   ndvnnceB 

such  circnnistnnetq  thiit  he  vns  under  an  made  by  him  to   plnintilT,    and    intetwL 

obhgaUoD  to  pay  it  to  the  plaintiff.    Proof,  Marvin  v.  Manilell,  125  Mass.  663. 
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plaiDtiEF,  where  she  sues  alone,  and  has  no  interest  in  the  con- 
tract;  payment;  accord  and  satisfaction ;  former  recorery ;  higher 
security  given;  discharge  by  a  new  contract;  release;  and  the 
like.'  So,  in  assumpsit  for  use  and  occupation,  the  defendant 
under  this  issue  may  show  that  he  has  been  evicted  by  one  who 
had  recovered  judgment  against  his  lessor,  by  virtue  of  a  para- 
mount title,  to  whom  he  has  attorned  and  paid  the  rent  subse- 
quently accruing.*  (a)  Yet  there  are  some  matters  in  discharge, 
which  admit  the  debt,  but  go  in  denial  of  the  remedy  only,  that 
must  be  pleaded;  namely,  bankruptcy  or  insolvency  of  the  defen- 
dant; tender;  set-off;  and  the  statute  of  limitations.^  It  is  only 
where  the  special  plea  amounts  to  the  general  issue,  that  is, 
where  it  alleges  matter  which  is  in  effect  a  denial  of  the  truth  of 
the  declaration,  that  such  plea  is  improper  and  inadmissible.* 
These  defences,  being  for  the  most  part  applicable  to  other  ac- 
tions on  contracts,  will  be  treated  under  their  appropriate  titles. 

§136.  'Wont  of  ootutderatlou.  In  regard  to  the  admissibility 
of  evidence  of  failure,  or  loant  of  consideration,  as  defence  to  an 
action  of  assumpsit,  there  is  an  embarrassing  conflict  in  the  deci- 
sions. A  distinction,  however,  has  been  taken  between  those 
cases  where  the  consideration  was  the  conveyance  of  real  prop- 
erty, and  those  where  it  was  wholly  of  a  personal  nature,  such  eib 
goods  or  services ;  and  also  between  a  total  and  a  partial  failure 
of  the  consideration.  Where  the  consideration  is  personal  in  its 
nature,  and  the/ai7ure  is  total,  or  the  defendant  has  derived  no 
benefit  at  all  from  the  services  performed,  or  none  beyond  the 
amount  of  money  which  be  has  already  advanced,  it  seems  agreed, 

>  1  rhitty  on  PiMd.  417-120  ;  Ooulil  on  Plaul.  e.  6,  §S  46-50  ;  EJson  v.  Weiton,  7 
Cow.  278  i  Drake  e.  Dmke,  11  Johns.  681  ;  Dawson  v.  Tihbn,  4  YeHlei,  34B  ;  Young 
V.  BiHck,  7  Cranch,  G65 ;  Orriit  K.  OITut,  2  H.  &G.  178  ;  Wiightv.  Butler,  0  Wend.  284. 

*  Newport  e.  Hardy,  10  Jnr.  383. 

■  1  Cliitty  on  Plead.  420  ;  Gonlil  on  Plead,  c  fl,  S  51. 

■  Gould  oa  Plead,  c  6,  3  78 ;  Steph.  on  Plead.  413. 

la)  To  sustain  astntnpsit  for  me  and  rent  may  ba  implied  from  alifjht  circnm- 

occnpation,   the  relation  of  Inmllord  and  stances.      Watson  o.  Brainani,  33  Vt  88. 

tenant   mnit    hare  existed   between   the  And  the  plaiiitilT  lieing  the  owner  of  the 

pnrties.  evidenced  either  hy  an  exprpas  or  premisea,  the  mere  fact  of  occnpancy  by 

tni|>Hed  contract.     Where  one  entera  upon  the  defendBnt  would  be,  primn  fade,  «of- 

the  Und  of  another  under  an  agreement  of  licient  to  create  a  presumption  of  such 

purchase  which  he  tnUequentlj  fails  to  relation.     Keyea  e.  Hill,  30  Vt  759.      If 

carry  out,   the  relation  is  not  sustaiupd.  the  tenant  haa  been  evicted  of  part  of  the 

Stjicy  V.    Vt   Cen.    R.  B.,  32  Vt.  5S1  ;  premises  and  retains  the  rest,  he  is  liable 

Houfth  V.  Birge,   II  Vt.  100.     But  whero  for  a  proportion  of  the  rent.      Jle  should 

the  holdiag  potsessioii  of  the  premisps  is  spt  up  this  by  a  special  plea.     Seabrook  v. 

by  permisaion  of  the   oirner,    an    under-  Uoyer,  88  Pa.  St.  417. 
taking  on  the  part  of  the  tenant  to  pa; 
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that  this  may  be  shoTPn  in  bar  of  the  actioD.^  If,  in  an  express 
contract  for  a  stipulated  price,  the  failure  of  a  similar  considera- 
tion in  partial  only,  the  defendant  having  derived  some  benefit 
from  the  consideration,  wliether  goods  or  serriccB,  and  the  count 
is  special,  upon  the  express  contract,  the  English  rule  seems  to 
be,  not  to  admit  it  to  be  shown  in  bar  }>ro  (anto,  but  to  leave  the 
defendant  to  his  remedy  by  action;*  unless  the  quantum  t«  be 
deducted  is  matter  susceptible  of  definite  computation.^  But 
where  the  pla,inti£f  proceeds  upon  general  counts,  the  value  of  the 
goods  or  services  may  be  appreciated  by  evidence  for  the  defen- 
dant.*   The  American  courts,  to  avoid  circuity  of  action,  have  of 

1  Jackson  v.  WarwiElt.  7  T.  R.  121;  Templer  v.  McUclilan.  2  N.  R.  138.  139; 
Famaworth  t>.  Garrard,  1  Campb.  38  ;  Dai  c.  Ward,  1  SWrk.  409  ;  Moi^gan  v.  Rich- 
■rdann,  1  Campb.  40.  n.  ;  S  Moore,  159  ;  Tye  e.  Gvrintie,  '2  Camiil).  343. 

»  Templer  d.  MnUcliUn.  2  N.  K.  133  ;    Franklin  i>.   Millar,  4  Ad.   &   El.    — 


Grimaldi  v.  White,  4  E»p.  95  ;  Denav  v.  Daverell,  3  Canipb.    4S1  ;  Butea  b.  Batter, 
7  Kast,  493,  per  Urd  Ellenboroiigh  ;  SbraU  a.  Darias,  4  Camrib.    119  ;   Cmwniniihield 
>,  Okell  V.  Smith,  1  Stark.  107  ;  Cbapol 


V.  Hicks,  2Cr.  &  M.  214;  4  Tyrwh.  43;  Cullr-r  ip.  Close,  S  C.  A  P.  337. 

»  Day  n.  NiT,  9  Moore,  150.     Sao  also  Parish  d  Stone,  14  Rck.  198,  210. 

4  Danew  v.  DjVBrell,  3  Campb.  451  ;  Biv-tun  o.  Butter,  7  East,  479  ;  Fnnigwortb  B. 
OarlBril,  I  Campb.  33  ;  Fisliir  e.  Samuda,  Id.  190 ;  Kist  b.  Atkinnon.  2  Campb.  03  ; 
Bilbie  v.  Liiml^y,  2  East,  469  ;  1  Mason,  85,  iwr  Story,  J.,  ace.  ;  Miller  t>.  Smitll.  Id, 
437  ;  2  Smith's  Leading  Cases,  pp.  14,  15.  In  the  second  American  edition  of  the 
last'cited  work,  the  doctrine  recojtiiized  in  thia  conntry,  which  seems  to  acconl  in  its 
main  principles  with  that  of  Weaminater  Hall,  is  wall  atated  in  tbe  notes  of  Mr. 
Wallace,  as  folio  wa  ;  "Where  there  has  lieen  a  auocial  contnitt,  and  the  plaindlTs  duty 
has  been  executed  and  closed,  he  may  either  declare  apceially  on  the  contract,  or  main- 
tain [general  assumpsit  It  is  important  to  obaer™  thn  different  ([round  on  which  the»e 
two  actions  rest,  and  the  difference  in  the  proceedings  to  which  they  Rive  rise.  Th« 
siiecial  aasuiupsit  is  brought  upon  the  ei|>res9  contract.  Unless  the  plaintilf  can  ahoir 
that  he  has  fulfilled  with  legal  eiactness  all  the  terms  of  the  contract,  he  can  reooTer 
nothing.  See  Morford  d.  Mastln  k  Ambrose,  6  Monroe,  609  ;  and  compare  with  it 
B.  c.  in  3  J,  J.  Marsh.  89  ;  Taft  u.  Inhabitants  of  Montague,  14  Mass.  282 ; 
Gregory  o.  Mack.  3  Hill  ( S.  Y. ),  380.  But  if  hia  performance  ha»  been  according  to 
the  tarma  of  the  contract,  and  has  resulted  in  an  available  and  practical  work  of  the 
kind  required,  so  that  the  plaintiff  ia  capable  of  maintaining  his  apeirial  action  at  all, 
he  is  entitled  at  common  law  to  recover  the  whole  compensation  filed  by  the  contBWt, 
and  the  defendant  must  reanrt  to  a  cross-action,  to  recover  damages  for  faults  in  the 
manner  of  performance,  or  for  breaches  of  a  warranty.  3ee  Everett  v.  Gray  et  al.,  I 
Masa.  101,  where  there  was  a  special  count.  It  is  tnie  that,  in  such  case,  a  recovery 
may  be  defeatwl  by  proof  of  fraud,  for  fraud  vitiates  every  sale  ;  hut  njion  a  contrsct 
of  aale.  where  performance  has  been  accepted,  the  defendant  cannot  s't  up  this  defence, 
nnless  he  has  returned  the  article  or  given  notice  as  soon  as  the  variance  ia  discovered, 
for  thereby  he  rescinds  his  acceptance  of  the  performance ;  if  he  does  not,  he  cannot 
set  up  thLa  defence,  for  the  plaintiff  should  have  been  allowed  an  opportunity  to  make 
other  use  of  the  article,  und  the  defendant's  delay  and  silence  would  he  a  counter  fraud 
in  him  ;  unless  he  can  show  that  the  plaintiff  could  not  possibly  have  been  injured  by 
the  non-retum,  which  is  only  where  the  article  ia  wholly  uselexs  :  therefore,  on  a  salc^ 
a  special  count  can  only  be  defeated  for  fraud,  where  the  article  has  been  returned,  or 
is  proved  to  he  wholly  wortliless.  Burton  v.  Stewart.  8  Wend.  238  ;  Van  Eppa  o.  Har- 
rison, 5  Hill,  64.    See  Thornton  d.  Wynn.lS  Wheat  183  ;  Case  n.  John,  10  Watts,  107. 

"  But  if  the  plaintiff,  having  executed  bis  part  of  the  contract,  brings  generiil  aa- 
•umpait,  the  grcnlnd  of  hia  recovery  ia  not  the  defendant's  R|iecial  contract  or  promise, 
hut  lie  rests  wholly  on  the  implied  legal  liability  of  the  defendant  to  recompense  him 
for  a  service  which  has  l»an  done  at  the  defendant's  request ;  the  defendant  not  h.-ing 
•lloweil  to  defeat  the  plaintiff  by  sotting  up  a  special  contract  which  he  himself  has 
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late  permitted  a  partial  failure  of  consideration  to  be  shown  in 
defence  pro  tanto  in  all  Buita  on  contracts  respecting  personal 
property  or  services ; '  only  taking  care  that  the  defence  shall  not 

broken,  by  not  paying  >t  tlie  appolated  time.  Tbe  uatnre  of  tha  sction,  and  the  legal 
ground  or  the  ncovny,  therafore,  are  precisely  tbe  same  kb  thej  are  vhera  there  has 
bxen  in  fact  no  speniat  contract  at  all  ;  the  iiila  that  the  plaintiff  i:aniiat  recover  beyond 
thi^  rates  of  recompeiiae  fixed  by  the  contract  bting  tneraly  s  rule  of  ei'idencc,  founded 
notouly  upon  those  rat«a  being  neuesaariiy  the  most  reasonable  measure  of  values  in  the 
particular  case,  but  upon  the  conaiderstion  tbat  the  defendant'i  previous  reqneKt,  or 
eubaetjuent  acceptance,  which  is  relied  iijion,  was  conditioned  upon  the  chargen  being 
at  those  specified  rates.  Accordingly  it  rusuita  neceaaarily  from  the  ground  anil  nature 
of  tbe  action,  that,  when  tbe  plaintiff  declaims  generally,  the  defendant  may  show,  in 
reduction  of  damages,  everythiDs  that  gr:es  directly  to  the  consideration,  and  immedi- 
ately affects  tbe  Tiilue  of  the  work  ;  for  the  assumpsit  which  the  law  implies,  whether 
in  giuiBium  meruit,  or  iiKUbilalus,  is  always  commenauiwte  with  the  actual  finnl  value 
of  the  article  or  work.  This  nrincipii-,  in  respect  to  iniUbiiatui  auumpnl,  is  d«ei<Ud 
in  Heck  v.  Shener,  4  Seig.  &  Kawle,  SIS,  the  diatinctiou  being  between  those  torts  or 
breaches  of  contract  which  go  entirely  to  the  consideration,  snd  thoie  which  are  dthnrs, 
■nd  collateral  to  it ;  the  latter  not  being  admisoible.  GogrI  V.  Jacoby,  6  S.  &  11.  117. 
The  defendant,  therefore,  may  show  defects  in  the  work  or  service,  ntid  if  the  plaintilf 
refers  to  the  contract  as  evidence  of  the  fair  price  of  the  work  or  article,  the  defendant 
may  show  that  this  price  was  predicted  upon  a  warmnty  of  quality  which  has  proved 
false  J  in  short,  from  the  very  nature  of  the  claim  which  the  plainCiEf  has  clioseu  to 
make,  the  defendant  may  prevent  his  recovering  more  than  the  real,  inherent  valne  of 
the  consideration.  This'  ia  not  an  anomaly  or  innovation  of  the  law  ;  at  least,  the  law 
hna  neresxarily  been  thus  ever  eiuce  it  has  been  settled  that  general  assumpsit  is  uiaiu- 
tainahle  after  the  performance  of  a  special  contract ;  it  is  evident  from  the  cases  ciled 
in  Bastea  v.  Butter,  7  Ea^t,  479,  and  notes,  that  Lord  Eenyon  had  previounly  more 
than  once  ruled  the  point  dilTereutly  from  BuUer,  even  if  Broom  v.  Davis,  ruled  by  the 
latter,  WHS  not,  what  it  probably  was,  a  soeaiBl  count ;  and  Lord  Kenyon  was  not  very 
greativ  given  to  innovation.  The  cases  of  Mills  and  othera  v.  Bainbridge,  and  Teniptar 
V.  McLachlan,  in  2  New  Reports,  13Q,  137,  accord  entirely  with  the  distinction  above 
noted.  [But  Templar  v.  MuLachlan  is  not  now  regarded  Is  lav.  See  note  to  the  case 
in  Day's  edition.]  The  neglects  there  complained  of  did  not  go  to  the  consideration  of 
the  assumpsiU  there  declsreil  upon,  the  service  for  which  the  assumpsit  was  brought 
having  been,  in  both  cases,  completely  performed  ;  but  were  collateral  tnrts.  In  this 
country  it  may  be  considered  as  perfectlv  settled,  that  when  the  plaintiff  brings  general 
assam]Hil,  when  there  haa  been  a  special  contract,  the  defendant  may  give  in  evidence, 
in  reduction  of  damages,  a  breach  of  warranty,  or  a  fraudulent  misrepi-esentation,  witb- 
ont  a  return  of  the  article.  &(cA]liater  i>.  Iteab,  4  Wend.  483,  affirmed  on  error,  in 
8  Wend.  lOd  ;  Still  i>.  Hall,  20  Wend.  51;  Batterman  a.  Pierce,  S  Hill  (K.  Y.),  172; 
Stsigleman  ».  Jeffries,  1  Serg.  k  Hawle,  477,  Jic.  In  like  manner,  defects  in  the  work 
or  article  must  be  given  in  evidence  if  this  form  of  action  be  brought  Grant  o.  But- 
ton, )4  Johns.  377  ;  King  &  Mead  n.  Paddock,  18  Johns.  Ul."  See  two  Smith's  Lead- 
ing Cases,  pp.  27,  28  (21  Am.  ed.). 

1  22  Am.  Jiir.  26  ;  2  Kent,  Comm.  473,  47* ;  Barker  r.  Prentiss,  6  Mass.  430  ;  Par- 
ish V.  Stone,  14  Pick.  198  ;  Folsom  v.  Mussey.  8  Greeiil.  400  ;  Reed  i>.  Prentiss,  1 
N.  H.  174  ;  Shepherd  p.  Temple,  3  N.  H.  4fiS  ;  Hills  v.  Banister.  8  Cowen,  31  ;  Mc- 
Allister c.  Reab,  4  Wend.  483 ;  Reab  v.  McAllister,  8  Wend.  lOS ;  Todd  v.  Qnllagher, 
IS  S.  A  B.  261  i  Chriety  o.  Reynolds,  Id.  258 ;  Evans  u.  Orav,  12  Martin,  476,  647  ! 
Spalding  c.  Vandercook,  2  Wend.  431  ;  Havward  v.  l*onard,  7  Pick.  181  ;  Cone  o. 
Baldwin,  12  Pick.  645  ;  Pegg  d.  Stead,  9  C.  &  P.  636.  In  the  case  of  Parish  v.  Stone, 
above  cited,  the  jury  found  that  a  part  of  the  consideration  of  the  note  declared  upon 
was  for  services  rendered  by  the  plaintiff  to  the  defendant's  teatator,  and  that  the  resi. 
due  was  intended  as  a  mortuary  gift,  and  the  question  was,  whether  tha  plaintiff  was 
entitled  to  recover  for  that  part  only  which  was  good  and  valid  ia  law.  In  drlivering 
thejudgmant  of  tlie  court  upon  this  question,  the  lew  was  thus  stated  by  Shaw,  C.  J.  : 
"  Had  the  note  been  taken  for  two  distinct  liijnidated  sums,  consolidated,  and  the  con- 
•ideration  had  been  wholly  wanting;,  or  wholly  fHiled  as  to  one,  itseen]s  quite  clear,  that, 
according  to  well  ■established  principles,  supported  by  authorities,  the  na{i;  as  between 
the  origual  parties,  and  all  those  who  E(«ud  in  such  relation  as  to  allow  the  defence  of 
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take  the  plaintiff  by  surprise.*     But  where  the  consideratiou  con- 
fiists  of   real  estate,  conveyed  by  deed,  with  covenanta  of  title, 

wstit  or  con  aider*  tion,  it  vould  be  competent  to  the  coart  to  ipportion  &111I  mnsider  it 
guocl  iu  part,  and  void  in  jjart,  and  to  pemiit  the  holtiKr  to  recover  nccordingly, 

"  In  Baylej  on  BiUi  (Fhillipi  and  Semll'a  ed.),  S40,  and  in  moat  other  Uxt-booka, 
it  is  lud  dnwD,  tliat  want  or  Tailure  or  consideration  ii  a  good  dafuuce  u  betveen  im- 
mediate jiarties,  or  holders  without  value,  either  total  or  pro  lanlo,  an  the  failure  gfiea 
to  the  whale  or  inrt  of  the  consideration.     Barber  d.  Backhouse,  Peake,  fll.     WRere 


ally  no  consideration,  fur  part  of  the  «um  eii>rs8«ed  ia  the  bill,  the  jury 
tuny  i^[Kirtion  the  dainajje*.     Par  Lord  Kenyon,  Darnell  i>.  Williams,  S  Slsrk.  166. 
"That  the  holder  in  such  caae  recoven  on  the  note,  and  cot  on  tbe  original  consid- 


,  ..    eniterail  maniFest  by  auotber  aeriee  of  decisions,  thereby  showing  that 

DOte  is  gooit  pro  tanla,  as  a  negotiable  instrument.  Upon  which  a  hofder  by  iudoreement 
may  ine  and  recover  ;  whereas  the  right  to  recover  npon  the  oiiginal  consideration 
would  not  be  negotiable,  and  would  uot  vast  in  ths  holder  of  the  uute  by  iodonietnent. 
"  It  beiu;;  held  that  whvn  ■  hill  or  note  is  made  without  value,  or  as  an  accommo- 
dation note,  this  ma;  be  shown  as  a  mol  defence  af^inst  the  payee  ;  it  ia  slao  held 
as  a  principle  absolutely  essential  to  the  currency  of  billa  and  Dolte,  that  where  aa  iu- 
donee  takes  a  bill,  for  valuable  consideration,  or  di^rivea  title  through  any  one  who  has 
]iaiil  value  far  it,  he  shall  recover  to  the  amount,  notwithstanding  it  was  originally 
maflr  without  value,  and  as  an  accoinmoUtion  bill.  It  followa,  as  a  iieceasary  conse- 
quence, from  these  two  princi;iles,  that  where  an  iodoraee  of  an  accommodation  bill 
hiu  taken  it  for  value,  but  for  less  than  the  ainuuut  expremed  by  the  bill,  there  tbe 
linlder  shall  recover  ouly  to  the  amount  for  which  be  has  given  value.  Jones  v.  Hib- 
brrt,  2  Stark.  301.  la  that  case  tbe  defendant  accepted  a  bill  for  £415,  to  accomiuo- 
diite  Phillips  £  Co.,  who  indorsed  it  to  their  bankers  for  value,  and  became  baukriipt ; 
the  bunkers  knew  it  to  be  an  accommodation  acceptance,  and  their  demand  airainst 
Phillips  ft  Co.  was  £  JS3  only  ;  it  wat  held  tikat  they  oould  only  recover  the  £265,  and 
they  ha<l  a  venlict  acconiingly. 

"  So  where  a  bill  acceptetl  as  a  gift  to  the  payee  is  indonwd  for  a  small  coosidera- 
tiou,  the  iudoner  cau  recover  only  to  that  extent.  Nash  0.  Brown,  Chitty  ou  Bills 
(5th  ed.),  93. 

"  From  these  cases  it  ia  manifest,  that  the  ptaintiR'  recovers  on  the  hill,  and  not  on 
the  original  conKideration  ;  otherwise  the  right  tu  sne  and  nwover  pro  binio  would  not 
pans  to  the  indorse  by  the  uegotialion  of  toe  bill.  They  thererore  establish  the  propo- 
Rjtinn,  that  where  the  parts  of  a  hill  are  diviaible,  making  an  aggr^ate  anm,  and  as  to 
one  liquidated  and  dc^nite  part  there  was  a  valuable  consideration,  and  as  to  tbe  other 
part  there  was  no  caiiai deration  ;  the  bill,  as  such,  may  be  apportioned,  and  a  holder 
may  recover  for  such  pert  as  whs  founded  on  a  good  cousideratioQ. 

1  Rnnyan  v.  Nichola,  11  Johns.  Sti  ;  People  v.  Ninnra  C.  P.,  12  WemL  S4fl  ;  Reed 
u  Premiss,  1  N.  H.  174,  176. 

"  But  it  is  coDteuded  that  where  the  parts  of  the  bill  are  not  liqiiidnted,  and  dia- 
tingniHhnble  by  computation,  a  dilferent  rule  prevails,  and  several  Encliib  cases  are 
relii'd  on  to  show,  that,  though  the  consirleration  Tails  in  part,  the  H-hole  bill  is  recov- 
emble.  Mognridse  u.  Jones,  14  Kaat,  iS6  ;  Morgan  n.  Richarieon,  1  Canipb.  40  n.  ; 
Tyo  n.  Gwynue,  2  Ciinpb.  346;  Gntnt  r.  W»lchmnn,  16  Ensl,  206.  Ill  these  cases  it 
wai  held,  that  where  tbe  note  was  given  for  an  entire  thing,  and  the  consideration 
arierwarils  failed  in  part,  the  whole  bill  was  recoverable,  and  the  defendant  was  left  to 
his  croto-action.  As  where  ths  note  was  given  for  a  lease,  and  tbe  lease  was  not  com- 
pleted accoriling  to  contract:  or  for  a  parcel  of  hams,  and  tbe^  proved  twl  and  un- 
marketable; or  for  goods,  and  they  were  of  a  bad  quality  and  improperly  jacked  ;  or 
for  an  apprentice- fee,  and  the  apprentice  was  not  kept  by  his  master. 

"  In  this  resjicct.  there  seeirs  to  be  some  di><tincttou  between  the  English  decisions 
and  those  of  New  York.  In  the  latter  it  was  bp|d,  that  upon  a  suit  between  original 
]>anips,  upon  a  note  given  upon  a  contract  to  manufacture  caska.  the. defendant  might 
go  into  evidence  to  show  tliat  the  casks  were  unskilfully  manufactored,  to  reduce  the 
amount  of  damneea. 

"  But  without  relying  npon  this  dlRerenee.  we  think  the  English  decisions  may  be 
well  reconcilrd.  by  a  reterence  to  the  known  distiuction  between  failura  of  consider*- 
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promiaaory  notes  beiBg  given  for  the  purchase-money,  the  better 
upinion  seems  to  be,  that,  on  common-law  principles,  the  cove- 
nants in  the  deed  constitute  a  suSicient  consideration  for  the 
notes,  and  that  the  failure  of  title  constitutes  no  ground  of  de- 
fence to  an  action  upon  them.'  In  some  of  the  United  States, 
however,  this  defence  has  been  allowed.' 

§  136  a.  BntiT*  oontraot.  Where  the  contract  ia  entire,  the 
general  rule  is,  that  if  the  plaintiff  has  failed  to  perform  the 
whole  on  his  part,  he  can  recover  nothing;  for  being  entire,  it 
cannot  be  apportioned.  And  this  rule  has  been  often  applied  to 
contracts  for  labor  and  service  for  a  certain  term  of  time,  where 
the  party  had  served  only  a  part  of  the  time.  But  it  ia  also  con- 
ceded, that  if  the  part  performance  of  a  contract  is  beneficial  to 

time  the  iiot«  vw  Kiven,  but  by  «onie  breacli  of  contract,  mistake,  or  accident,  had 
atierwarUa  roiled.  There  the  rule  ie,  if  the  conaideratiou  has  wholly  failed,  nr  the  con- 
tracl  been  wbully  rescinded,  it  uliall  be  a  good  defence  t»  the  note.  But  if  it  liare 
partially  failed  only,  it  would  tend  to  nn  IticoiivenieDt  mode  of  trial  and  to  a  confuaioa 
of  rights,  to  try  such  queation  in  a  suit  ud  the  note,  as  a  partial  defence,  and  therefora 
the  [Krty  compbioing  shall  be  left  to  hia  crosa-actinn.  Thia  diatinction,  and  the  con. 
sequence  to  b«  drawn  from  it,  ia  alluded  to  by  Lord  Kllenborough  in  Tye  i'.  GwTnne,  2 
Campb.  34B.  He  saya,  'There  ia  a  difference  between  want  of  consideration  and  fail- 
ure of  coDaiderutino.  The  former  maybe  given  in  evidence  to  reduce  the  dniDBgfs; 
the  latter  cannot,  but  furniiiheG  a  distinct  and  indr]icndent  cauae  of  action.'  It  aeenie, 
therefore,  very  clear,  that  want  of  conaidemtion,  either  total  or  jartinl,  way  alttays  be 
shown  by  way  of  defence;  and  that  it  will  bar  the  action,  or  reduce  the  damnf^s,  from 
the  amount  expre-ssed  in  the  bill,  as  it  is  found  to  be  total  or  partial  respectively.  It 
ennnot,  therpfore,  in  snrh  CiM,  depend  upon  the  atate  of  the  evidence,  whetlier  the 
dilTereut  piirts  of  the  bill  were  settled  and  Uqiiidated  by  the  parties  or  not.  ^^'bere  the 
note  is  intended  to  be  in  a  firear.  degree  gratuilouik,  the  parties  would  not  be  likely  to 
rnter  into  very  (articular  ^tijiulations  aa  V>  what  should  be  deemed  payment  of  a  delit, 
snil  what  a  gratuity.  The  rule  to  be  deduced  fiom  the  casea  seems  to  b«  this,  that 
where  the  note  is  not  given  upon  any  one  con  aide  ration,  which,  whether  good  or  not. 
whether  it  fail  or  not,  goes  to  the  whole  niite  at  the  tinii:  it  is  made,  but  for  two  dis- 
tinct and  independent  con  aiders  tions,  each  going  to  a  distinct  jiortion  of  the  note,  and 
one  is  a  consideration  which  tlie  law  deems  valid  and  sufficient  to  aupport  a  coutinct, 
and  the  other  not,  there  the  contract  shall  be  apportioned,  and  the  hohtcr  shall  recover 
to  the  extent  of  the  valid  consideration,  and  no  further.  In  the  application  of  this 
principle,  there  aeenia  to  be  no  reason  why  it  shall  de jiend  upon,  the  state  of  the  evi- 
dence, showing  that  these  different  parts  can  be  ascertained  liy  comimtation  ;  in  other 
wopIb,  whether  the  evidence  shows  them  to  be  respectively  liquidated  or  otlierBisa.  If 
not,  it  would  seem  that  the  fact,  what  amount  was  upon  one  consideration,  and  what 
npnn  the  othsr,  like  every  other  questionable  fact,  ahould  be  settled  by  a  jury  upon 
the  evidence.  This  can  never  operate  harilly  uimn  the  holder  of  the  note,  as  the  pre- 
sumption of  law  ia  in  hia  favor,  as  to  the  whole  note  ;  and  the  burden  is  upon  the  de- 
fendant to  show,  to  what  extent  the  note  is  without  conaideration."  See  14  Pick. 
208-211. 

In  New  York,  the  right  of  recoupment  of  damages  ia  allowed,  though  the  damagea 
result  from  a  mere  breach  of  contract,  and  are  unliquiilated  ;  and  though  the  action  be 
nimn  a  spi-cialty  ;  under  the  provision  of  Rev.  Stat.  vol.  ii.  p.  fi04,  g  96  [77].  See  Van 
Kpps  F.  Harrison,  5  Hill,  flS ;  Batterman  u.  Pierce,  3  Hill,  171 ;  Ives  v.  Van  Eppa,  22 
Wen.1.  155. 

'  Lloyd  V.  Jewell,  I  Greenl.  352,  and  d.  to  Sd  ed.  ;  Howard  v.  Withara,  2  Greenl. 
390;  Knappo.  Lee.  3  Pick.  452;  Vibbord  5.  Johnson,  19  Johns.  77:  Whitney  ».  I*wis, 
21  Wend.  131,  134;  Qreenleaf  o.  Cook,  2  Wheat.  13;  Fulton  v.  Griswold,  7  Martin, 
223;  22  Am.  Jar.  26;  2  Kent.  Comm.  471-473. 

>  2  Kent,  Comm.  472,  473;  22  Am.  Jur.  23. 
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the  promisee  and  has  been  accepted  by  him,  though  the  other 
party  cau  maintain  no  action  upon  the  original  contract,  hia  part 
of  which  he  has  failed  to  perform,  yet  he  may  maintain  a  general 
assumpsit  for  the  actual  value  of  bis  labor  and  materials  which 
the  promisee  haa  accepted  and  enjoyed.  Whether  the  defence  of 
failure  of  performance  of  the  entire  contract  cau  be  Bustained  in 
an  action  for  the  value  of  labor  and  scrt'iceB,  upon  the  common 
counts,  is  a  question  upon  which  judges  are  not  perfectly  agreed. 
On  the  one  hand,  it  has  been  maintained  with  great  force  of  reason, 
and  so  adjudged,  that  the  party  contracting  for  labor  merely,  for 
a  certain  period,  does  so  with  full  knowledge  that  he  must,  from 
the  nature  of  the  case,  be  accepting  part  performance  from  day  to 
day,  if  performance  is  commenced ;  and  with  knowledge,  also,  that 
the  other  may  eventually  fail  of  completing  the  entire  term;  and 
that,  therefore,  he  ought  to  pay  the  reasonable  value  of  the  bene- 
lit,  which,  upon  the  whole,  he  has  thus  derived,  over  and  above 
the  damage  which  may  have  accrued  to  him  from  the  non-per- 
formance of  the  original  contract'  But  the  general  current  of 
decisions  is  to  the  contrary ;  the  courts  holding  that  this  case  is 
not  to  be  distinguished  in  principle  from  other  cases  of  failure  to 
perform  an  entire  contract.' 

'  Biitton  tF.  Turner,  «  N.  H.  481. 

I  Se«  SUrk  T>.  Parker,  2  Pick.  267  (2<1  ed.),  aatei;  Olautead  o.  B«tle,  19  Pick.  G2S; 
FordnKe  v.  Cole,  1  Saund.  320,  a.  (4);  Feeters  if.  Opie,  2  Sauod.  3S2,  a.  (3},  br 
WUUiunai  Badgely  v.  Heald,  C  Weat.  Law  .Tour.  303. 
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ATTORNEYS. 

§  137.  Attoraard  *t  taw.  Under  this  title,  it  is  proposed  to 
treat  only  of  Attomeya  at  Law,  and  of  the  remedies  in  general, 
and  at  common  law,  between  them  and  their  clients,  the  subject 
of  attorneyu  in  fact  having  been  already  treated  ander  the  head  of 
Agency.  The  peculiar  remedies,  given  by  statutes  and  rules  of 
court,  in  England,  and  in  some  few  of  the  United  States,  being 
not  common  to  all  the  American  States,  and  applicable  to  but  few, 
will  not  here  be  mentioned. 

§  138.  Bnlta  for  feei  and  Injntiea  to  profssalonal  oturaoter.  AC' 
tions  by  attorneys,  as  such,  are  ordinarily  brought  either  to  recover 
payment  for/eea,  disbursements,  and  professional  services,  or  to 
recover  damages  for  ilander  of  their  professional  character.  In  the 
latt«r  case,  it  seems  generally  necessary  for  the  plaintiff  to  prove, 
by  the  book  of  admissions,  or  by  other  equivalent  record  or  docu- 
mentary evidence,  that  he  has  been  regularly  admitted  and  sworn ; 
with  proof  that  he  has  practised  in  his  profession.  '  (a)  But  where 
the  slanderous  words  contained  a  threat  by  the  defendant  that  he 
would  move  the  court  to  have  the  plaintiff  struck  off  the  roll  of 
attorneys,  this  was  held  an  admission  that  the  plaintiff  was  an 
attorney,  sufficient  to  dispense  with  further  proof.* 


(fi)  Ithss  been  held  thBtsBtatntorjpro-  of  a  Stat«  Ras  not  h  privilege  or  immunity 

v'aioD  limiting  the  right  to  practire  as  an  bvlongiuK  to  citiiseus  of  the  Uuit^  Stntea 

■ttornej  at  law  to  free  tchite  aiale  citizens  as  such,  and  consequently  was  not  under 

waanotobnoxious  to  the  Tourteenth  ampnri-  the   pruteetion  or  the  fourteenth  amend- 

ment   of  the  Constitntion   of  the    United  ment.     The  conrt  of  Marylniid  iiecording- 

Sutn.     Jit  Taylor,  43  Mil.  2B.     Tlie  four-  ly  refused  admiKsion  to  the  liar  to  a  negro 

teenthatuendiiient  proTiclBsin^Ern/ia,  that  applicant,     l!e  Taylor,  48  Md,  28. 
"  No  State  shall  make  or  enforce  any  law         In  regard  to  the  adniiesiou  of  women 

whiuh  shall  abridge  the  privileccn  or  im-  to  the  bar,  it  may  be  said,  in  general,  that 

mnnitiesof  citiienaof  the  Uniicil  Stalea."  in  abeence  of  eiprees  sialutory  pro»' 

The  United  States  Supreme  Court,  in  the  the  coiirta  have  considered  theuiselvi 

8lui}!htar  Honse  Cases,  16  Wall.  36.  held  li^ed  to  refuse  then}  admission.     Re  Good. 

that  the  amendment  had  referenre  only  to  ell,  39  Wis.  232  ;  Re  Bmdwell,  SS  III.  539  ; 

the   rights  and  inminnitlea  belonging  to  Robinson's  Caae,  131   Mass.   876;  iML-k- 

citizena  nf  the  United  States  u  anoh,  rb  wood-s  Case,  9  Ct.  of  CI.  346,  p.  356.    But 

rontradiatingnished  from  those  belonging  in  some  Slates  statutes  have  been  passed 

to  tbem   as  <:itizens  of  a  State.       And  in  authorizing  the  ndmissjon    of  womrn    to 

Bradwell  o.  Stale,  16  Wall.  130,  the  same  practice  aa  attorneys  at  law.      Wis.   K.  8. 

conrt  held  that  the  right  to  be  admitted  to  (1S78J  £  2&S6 ;  iUsa.  SuU.  1S82,  c  139. 
practice  aa  an  attorney  at  law  in  the  courts 
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§  139.  Rvtainsr.  When  the  suit  iahj  aa  attorney,  for  feea,  etc., 
he  must  prove  his  retainer,  and  the  fees  and  the  services  charged. 
The  retainer  may  be  proved  by  evidence,  that  the  defendant'  at- 
tended upon  the  plaintiff,  at  his  office,  in  regard  to  the  business 
in  question ;  or,  that  he  perBonall;  left  notices  or  executed  other 
directions  of  the  plaintitf ;  or,  that  he  was  present  and  assiHting 
at  the  trial,  while  the  plaintiff  was  managing  the  cause  in  his  he- 
half;  or,  that  he  has  spoken  of  the  plaintiff,  or  otherwise  rect^- 
nized  him,  as  his  attorney.^ {a)  If  the  retainer  was  to  commence 
a  suit,  which  wa^  afterwards  abated  by  a  plea  of  non-joinder,  this 
is  sufhcicnt  evidence  of  authority  to  commence  another  suit  against 
the  parties  named  in  the  plea.'  So,  after  an  award  made  against 
a  party,  a  retainer  to  **do  the  needful,"  is  an  authority  to  do  all 
that  is  necessary  on  the  part  of  the  client,  to  carry  the  award  into 
complete  effect'  So,  where  money  was  placed  in  the  attorney's 
hands  to  invest  for  his  client,  with  discretionary  power  "to  do  for 
her  as  he  thought  best,"  and  he  lent  the  money  on  mortgage,  but, 
discovering  that  the  security  was  bad,  sued  out  a  bailable  writ 
against  the  borrower,  in  his  client's  name,  it  was  held  a  sufli* 
cient  retainer  for  this  purpose.*  It  has,  however,  been  laid  down 
as  a  general  rule,  that  a  special  authority  must  be  shown  to  in- 
stitute a  suit,  though  a  general  authority  is  sufficient  to  defend 
one ;  and  accordingly,  where  one,  acting  under  a  general  retainer, 
as  solicitor,  undertook  to  defend  a  suit  at  law  brought  E^inst  his 
client,  upon  certain  promissory  not«s,  and  JiledablU  in  chancery  to 
restrain  proceedings  in  that  suit,  the  bill  was  ordered  to  be  dis- 
missed, with  costs,  to  be  paid  by  the  solicitor,  as  having  been  filed 
without  authority.'     If  two  attorneys  occupy  the  same  office,  one 

*  Hotclikm  V.  Le  Roy,  9  Johns.  142 ;  Barglisrt  d.  Gardner,  3  Barh,  S.  C.  6*. 
Svorn  to  an  answer  sigiied  by  Ihs  ■ttompy.  Harper  v.  Williamson,  1  UcCord,  156, 
But  where  one  atcornity  Joes  business  for  another,  it  is  presumed  to  be  ilonn  on  the 
credit  of  the  attorney  who  umuloyed  biiD,  and  not  0!  the  client.  Scr»oe  v.  Whitting- 
ton.  2B.  &C.  11. 

'  Ci^ook  c.  Wriifht,  By.  &  M.  278.  *  Dawson  r.  lAwley,  t  Kun.  85, 

*  Andarson  t.  Waiwn,  3  C.  &  P.  214.     But  see  Tabrua  e.  Horn,  I  M.  &  R,228. 

*  Wright  n.  Castle,  SUerir.  12. 

(a)  The  authority  of  an  attorney  who  the  aerrieesof  a  connwllor  at  lairvboacta 

haa  been  eia;iloyed  by  a  director,  or  other  as  Senior  counsel  at  the  trial,  in  his  pre»- 

nnnlogoiis  altict^r,  of  a  corporatioti.  to  ap-  ence,  iu  consultation  with  him,  and  with- 

SKUT  lor  it,  witlioat  any  sjKcitic  vote  there-  out  objection  from  biro,  nniler  ■  retainer 
or,  aud  who  has  been  paid  for  his  servicea  for  that  purpose  by  the  attorney  of  record, 
bv  tliB  corporation,  is  sufficiently  iirored,  althonRh  there  was  a  secret  af[reeraent  he- 
Field  B,  Proprietors,  &c.,  1  Cush.  JMasa.)  tween  him  and  the  attorney  of  record  that 
11.  dee  also  UaacliestAr  Bank  p.  Fellows,  such  services  ehonld  be  paid  for  bj  the 
2SN.H.S02.  A  party  to  a  suit,  in  which  latter.  Brighamv.  FoMer,  7  Allen  (tbaa.), 
the  employment  of  senior  courtul  is  neces-  419. 
MU7,  is  liable  lor  the  reasouable  Taiue  of 
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being  ostensibly  the  principal,  and  the  other  his  clerk,  under  an 
agreement  Uiat  the  latter  ahall  receive  all  the  benefit  of  the  com- 
mon-law business,  those  who  employ  the  persons  in  the  office  will 
be  presumed  to  employ  them  upon  the  terms  on  which  business  is 
there  done ;  and,  therefore,  in  a  suit  by  the  clerk  for  the  fees  of 
common-law  busiHCsa,  those  terms  are  competent  evidence  of  a 
retainer  of  him  aloae.'  So,  where  two  attorneys  dissolved  an 
existing  partnership  between  Uiem,  but  a  client,  with  means  of 
knowledge  of  that  fact,  continued  to  instruct  one  of  them  in  a 
matter  originally  undertaken  by  the  firm,  this  was  held  sufficient 
evidence  that  the  joint  retainer  had  ceased.' 

§  140.  In  caae  of  partaanhlp.  But  where  solicitors  are  in  part- 
nerthip,  they  cannot  dissolve  their  partnership,  as  against  the 
client,  without  his  consent,  so  as  to  discharge  the  retiring  part- 
ner from  liability;  much  less  can  the  retiring  partner,  in  such 
case,  accept  a  retainer  from  the  opposite  party." 

§  141.  Bffeot  of  retalnsr.  The  effect  of  a  retainer,  to  prosecute 
or  defend  a  suit,  is  to  confer  on  the  attorney  all  the  powers  ex- 
ercised by  the  forms  and  usages  of  the  court  in  which  the  suit  is 
pending.*(a)  Hemayreceive  payment;^  may  bring  a  second  suit 
after  being  nonsuited  in  the  first  for  want  of  formal  proof;*  may 

'  Piuley  V.  BuRDall,  S  Dong.  IBB.  So  if  both,  beinB  partnem,  were  in  Tact  em- 
nlojed.  I'ut  only  oae  was  nn  attoniev  of  th«  court,  and  dtd  the  biiHiness  there,  ytl  both 
may  jointlv  recorer.  Ardeii  v.  Tuclur,  4  B.  &  Ad.  81S  i  5  C.  &  P.  243.  Unlesa  the 
other  waa  Wt  a  notninsl  partner.  Kell  v.  Nainby,  10  B.  &  U.  20.  And  vie  Ward  v. 
Lee,  13  Wend.  41  ;  Simon  v.  Bradahi^r,  9  Rob.  (La.)  69. 

«  Perrins  o.  Hiil,  2  Jurist.  858. 

'  Chnlniondelev  (Earl  of)  v.  Lord  Clinton,  Coop.  Ch.  Caa.  80 ;  «.  c.  19  Tea,  281, 
273  ;  Cook  o.  Rhtides,  IB  Ves.  273.  n.  ;  Walker  v.  Goodrich,  Ifl  111.  841. 

*  Smith  P.  Bosnnl,  2  Me  Cord,  Ch.  409. 

'  Langdon  p.  Potter,  13  Mass.  320  ;  Brackett  p.  Norton,  4  Conn.  517  ;  Gray  ». 
"Waiia,  1  Grwnl.  257  ;  Erwin  o.  Blake.  8  Pet.  )8  ;  Corn's  v.  Roae,  1  Desaus.  489  ;  Hud- 
■on  V.  Johnson,  1  Wash.  10  ;  Dacett  v.  Cunningham,  39  Me.  Ss8. 

•  Scott  V.  Elmendorf,  12  Johns.  315. 

(a)  Where  a   awom   attomo;  of   the  suchattomey.    Heasv.  Tole,  SZab.  (N.  J.) 

court  enters  hia  appearance   for  a  party.  118.     Cmitra,  Kent  v.  Iticnrds.  3  Md.  Ch. 

the  party   is   bound   by  any  admissions  Dtuis.  3a2.     See  aUo  Kowler  v.  Morrill,  8 

made   by  htm  in  writing.  thouf;h    out  of  Texas,  IBS.  where  it  is  held  that  tbe  au- 

coart,  concerning  the  facts  in  the  cause,  thoiity  of  an  attflmey  at  law  undertaking 

nntil  the  appearance  is  withdrawn,  or  the  to  represent  a  party  to  a  suit,  !a  prima 

party  revokes  the  attorney's  authority,  and  facie  presumed,  and  cannot  be  iiuestioned 

f^ves  notice  of  the  revocation  ;  and  until  for  the  lirst  time  ou  appenl  or  error  ;  but 

the  appearance  is  withdrawn,  or  the  au-  whi-re  an  act  purports  to  have  been  dona 

thority  revoked  and  the  revocation  noti-  by  agent  or  atiomey,  as  the  waiver  of  aer- 

Hed,  the  party  cannot  give  evidence,  on  vice  of  process,  and  it  does  not  appearthat 

tbe  trial  of  the  caU!<e,  that  the  attorney  the  agent  orathimey  ia  an  attorney  at  law, 

had  no  authority  in  fact.     Lewis  n.  Sum-  thpre  is  no  presumption  of  authofity,  and 

ner,  13  Met.  (Mnas  )  2tl9.     If  it  appear  by  the  want  of  authority  may  be  ossiKned  for 

the  reconl  that  tbe  ilefendant  appeared  by  error  by  the  party  thus  repreaented. 
attom-'y.  he  may  ilisprove  the  author!^  of 
vol..  II.  —  fi 
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sue  a  writ  of  error  on  the  judgment;^  may  diacontinue  tlie  suit;' 
may  restore  an  action  after  a  nol.  proa,  j'  may  claim  fui  appeal, 
and  bind  his  client  by  a  recognizance  in  his  name  for  the  prose- 
cution of  it,*  may  submit  the  suit  to  arbitration ;  ^  may  sue  out  an 
alias  execution;*  may  receive  livery  of  seisin  of  land  taken  by 
extent;^  may  waive  objections  to  evidoace,  and  enter  into  stipu- 
lations for  the  admission  of  facts,  or  conduct  of  the  trial;^  and 
for  release  of  bail;'  may  waive  the  right  of  appeal,  review,  no- 
tice, or  the  like,  and  confess  judgment"  But  he  has  no  authority 
to  execute  any  discharge  of  a  debtor,  but  upon  the  actual  payment 
of  the  full  amount  of  the  debt, "(a)  and  that  id  money  only;"  nor 

1  Grosrenor  v.  Dinforth,  Ifl  Hua.  71. 

*  Gnillard  v.  Smart,  6  Caw.  3S5. 

*  Raiahold  b.  Alberti,  1  BinD.  4S9. 

*  AdkniB  e.  RohiQSDU,  1  Pick.  102. 

*  Somen  v.  BaUbrega,  1  Dall.  1S4  ;  Holkw  B.  Fuker,  7  Cnueb,  4S4 ;  Buccknd  a. 
CoDvay,  16  Hast.  39S. 

<  Cheever  ■>.  Merrick.  2  N.  H.  370. 
)  Pratt  V.  Putuam,  13  Uasi.  ZSS. 
»  Alton  t'.  GilmaDlon,  2  N.  H.  I>20. 

*  Hughea  D.  UoUiDgsirnrth,  1  Hurpb.  146. 

10  Piks  v.  EiDersoD.  5  N.  [I.  393  ;  Tolbott  v.  UcGes,  4  Uodt.  S77  ;  UDioD  Bank  of 
Grargetoirn  v.  Geary,  S  Pet.  S9. 

"  SaTorj  V.  Cbapman,  8  Dowl.  656  ;  Jaokion  v.  Bartlett,  8  Jobna.  SSI ;  EelloKg  r. 
Gilbert,  10  Johns.  220;  S  Pet.  113;  Gullet  p.  Lewis.  3  8t«w.  23;  CarWr  o.  Talwitt, 
ID  Verm.  471  ;  Kirk  v.  Olover,  5  SUw.  &,  PorL  34  ;  Tankenl;  r.  Anderson,  4  Deaaiu. 
4S  ;  Simonton  d.  Barrel),  21  Wend.  362. 

1  Cora's  d.  Ro^^  1  D«saua.  169  ;  Treasuren  r.  HcDowell,  1  Bill  (3.  C),  IS*. 

<a)  The  sttorney  for  a  pkioliCf  has  do  taken   (whetbw  properly  or  impraperly), 

aatiiority  to  ilirevt  a  aberin  to  make  a  ra-  and  vacating  the  JuAgment  entirely,  even 

turn  or  an  eiecntion  as  satisfied,  when  no  thougb  his  client  has  inatnicted  nini  to 

payment  haa  in  fact  been  made  ( Uiinde-  the  contrary.      "  A  client  haa  no  right  U) 

ville  r.  RaynoldH,  68  N.   Y.  628)  ;  nor  to  Intsrfers  with  the  attorney  in  tha  dne  and 

■ati.ify  B  judgment  without  payment  (Been  orderly  comluct  of  the  auit,  and  certainly 

V.   Hendrickson,  45  N.  Y.   665) ;  nor  to  cannot  claiin   to  retain   a  judgment  ob> 

compromise  or  itettle  a  suit  (Bnrrett  r,  3d  tained  and  an  execution  iaaued  by  his  at- 

Avenue  R.  R.  Co.,  15  N.  Y.  628j.     But  torn ey  fraudulently."     BeiuJ  r.  French,  2S 

he  has  antbority  to  do  ererything  which  is  N.  Y.  293,  and  cases  cited  by  the  wurt. 

properly  incidental  to  carrying  on  the  Buit  Nightingale  v.   Oregon  C.   S.   R.  Co.,  9 

to  judgment  and  execution.    Thus  where.  Sawyer  (C.  Ct.)  338.     The  attorney  has  no 

aa  in  New  York,  provision  is  made  for  the  authority,  by  virtue  merely  of  hia  r« ' 


tal  pr 

Iieyliii 


ippointment  of  a  receiver,  aa  a  aupplenien-  to  prosecute  or  defend  a  auit,  to  releasa 
~"  tinx  a  debt,  the  attnr-  a  claim  of  hia  client  on  a  third  peiscn, 
take  measurea  for  the  for  ths  purpoae  ,of  making  anch  wr- 
ipointment  of  a  receiver.  Ward  v.  Roy,  son  a  competent  witnesa  for  hia  client 
6HN.  Y.  96.  So  the  attorney  may  relense  (Shores  r.  Caswell,  13  Met  (Mass.)  413); 
an  attachment  before  judgment,  and  gen-  nor  to  execute  a  bond  to  the  probate  oonrt 
erally  do  alt  act«,  in  or  out  of  court,  ncces-  upon  an  appeal  [Clark  s.  Conrser,  29  N. 
Siry  or  incidental  to  the  management  of  H.  170).  An  attorney's  bond,  in  the 
the  suit,  which  affect  the  remedy  only,  name  of  the  principal,  to  indemnify  ■ 
Moulton  V.  Bowker,  115  Mass.  33,  But  aheritf.  though  made  by  parol  authority, 
he  cannot  waive  other  rights  or  bind  his  will  bind  the  principal  aa  a  aimple  con- 
client  by  the  eiercise  of  powers  affect-  tract  Ford  n.  Williama,  13  N.  Y.  677. 
ing  such  rights.  Bloomington  o.  Heilnnd.  An  attorney  cannot  execute  a  replevin 
67  III.  278.  The  power  of  an  attorney  ex-  band  for  his  client ;  but  such  bond  is  void- 
tsDdj  tn  opening  a  default  which  he  baa  able,  and  tbe  client  maj  adopt  it  (Kmtk* 
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to  release  sureties;  nor  to  enter  a  retraxit;'  nor  to  act  for  the 
legal  representatires  of  his  deceased  client  f'  nor  to  release  a 
witness.* 

§  142.  iTatnro  of  the  Mrrice.  In  regard  to  the  coTiduct  of  buaU 
nett  by  the  attorney  for  his  client,  he  must  show,  that  he  has 
done  all  that  he  ought  to  have  done."  Though  he  is  generally 
bound  to  follow  the  instructions  of  his  client,  yet  he  is  not  bound 
to  do  vhat  ia  intended  merely  tor  delay,  or  is  otherwise  in  viola- 
tion of  his  duty  to  the  court.'  Generally  speaking,  the  contract 
of  an  attorney  or  solicitor,  retained  to  conduct  or  defend  a  suit, 
is  an  entire  and  continuing  contract  to  carry  it  on  until  its  termi- 
nation; and  if,  without  just  cause,  he  quits  bis  client  before  the 
termination  of  the  suit,  he  can  recover  nothing  for  his  bill.^(a) 
But  he  may  refuse  to  go  on  without  any  advance  of  money,  or 
without  payment  of  his  costs  in  arrear,  upon  giving  reasonable 
notice  to  his  client;  or,  for  just  cause,  and  upon  reasonable  no- 
tice, he  may  abandon  the  suit;  and  in  either  case  he  may  recover 
bis  costs  up  to  that  time.^  But  he  cannot  insist  upon  the  pay- 
ment of  moneys  due  on  any  other  account." 

'  §  143.  Osfonoea  for  foM.  In  the  defence  of  an  action  for  pro- 
fessional fees  and  services,  besides  denying  and  disproving  the 
retainer,  the  defendant  may  show,  that  the  plaintiff  has  not  ex- 
ercised the  reasonable  diligence  and  skill  which  he  was  bound  to 
employ ;  and  may  depreciate  the  value  of  the  services,  upon  a 

>  GiTrns  v.  Briireoe,  8  J.  J.  Marsh.  632. 

>  Umbert  t>.  Sanford,  S  Rlackf.  137. 

*  Wood  V.  Hnpkina,  2  Penning!  680 ;  Campbell  v.  Eiueaid,  S  Hour.  666. 

*  Marahall  p.  Kagel,  1  Bi.ilev,  308. 

*  AUUon  I..  Rajner,  7  B-  &  C.  441  ;  a.  c.  1  M.  4  H.  241  ;  Gil!  v.  Louglier,  1  Cr.  4 
J.  170  ;  a.  0.  1  Tyrw.  121  ;  aodefroy  d.  Jay,  7  Bing.  413. 

"  Johnson  B,  Alston,  1  Campb.  176;  Pierce  r.  BUlte,  2  Salk.  515;  Vincent  v. 
Groome,  1  Chilty,  182  ;  Anon.,  1  Wend.  108  ;  Gilbert  v.  Williama,  S  Maas.  61. 

'  Harris  v.  OBboura,  i  Tyrw.  44S ;  a.  c.  2  Cr.  &  M.  629  ;  Cnaswell  v.  Byron,  14 
Tea.  271;  Anon.,  1  Sid.  81,  pi.  8;  1  Tidd'a  Pr.  88  (9th  ed.);  Uve  v.  Hall,  3  Yeis- 
408.  . 

■  Lawrenne  e.  Potts,  6  C.  &  P.  428 ;  Wadon-orth  v.  Hmball,  2  C.  &  J.  665 ;  Van- 
aandau  u.  Browne,  »  Bing.  402 ;  Riivrson  v.  Earle,  Mood.  &  M.  638  :  Hoby  p.  Built,  8 
B.  &  Ad.  360  ;  Oleason  v.  C'laik,  U  Cowan,  67  j  Castro  v.  Bonnet,  2  Johns.  296. 

*  Heilop  V.  Metcalf,  8  Sim,  622. 

gnagns  Ij^nd  Proprietoni  v.  Wentworth,  SB  (a)  Whit*he«d  f.  Lord,  11  Enj;.  Law 
Me.  339)  :  nor  assiRn  the  jnilgmFot  or  ex-  &  Eq.  587.  The  anthorlty  of  an  attorney 
ecatinn  (Wilson  v.  Wsdleigh,  Iil.  496)  ;  to  commence  and  pmaecute  a  suit  is  re- 
nor  can  he  release  or  postpone  the  judg-  Toked  tiy  the  death  of  tlie  conslitnent,  and 
ment  lien  on  lands,  created  in  a  suit  be-  he  has  no  authority,  without  a  new  re- 
gno by  himaelf  on  a  claim  given  him  to  tainer,  to  appear  in  the  suit  fnr  the  I'onsti- 
collect  (Wilson  n.  Jennings,  3  Ohio  St  tuent's  executor  or  adminiatrator.  Glea- 
528;  Doub  v.  Barnes,  1  Md.  Ch.  Decia.  son  o.  Dodd,  4  Met.  (Mnis.)  333;  Palmei 
127).  On  the  general  subject  of  the  limi-  n.  Reilfeiislpin,  1  Man.  &  0.  Si  ;  Shoman 
tations  of  an  attomrv's  ponen,  see  Moul-  t.  Allen,  Id.  96,  n. 
ton  v.  Bonker,  116  Mass.  136. 
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quantum  meruit,  by  any  competent  evidence.  Whether  negligence 
can  bo  set  up  aa  a  defence  to  an  action  for  an  attorney's  bill  of 
fees,  IB  a  point  which  has  been  much  questioned.  If  the  services 
have  proved  entirely  useless,  it  has  long  been  agreed,  that  this 
may  be  shown  in  bar  of  the  whole  action ;  and,  after  some  con- 
flict of  opinions,  the  weight  of  authority  seems  in  favor  of  admit- 
ting any  competent  evidence  of  negligence,  ignorance,  or  want  of 
skill,  as  a  defence  to  an  action  for  professional  services,  as  well 
as  for  any  other  work  and  labor. '  (a) 

§  144.  OroH  ignorancs.  All  attorney  Undertakes  for  the  em- 
ployment of  a  degree  of  skill,  ordinarily  adequate  and  propor- 
tionate to  the  business  he  assumes.  "Spondet  peritiam  artis. 
Imperitia  culpie  adnumeratur. "  '  Reasonable  skill  constitutes  the 
measure  of  his  engagement.* {6)  "Attorneys,"  said  Lord  Mans- 
field, "ought  to  be  protected  when  they  act  to  the  best  of  their 
skill  and  knowledge ;  and  I  should  be  very  sorry  that  it  should 
be  taken  for  granted,  that  an  attorney  is  answerable  for  every 
error  or  mistake,  and  to  be  punished  for  it  by  being  charged  with 
the  debt,  which  he  was  employed  to  recover  for  his  client,  from 
the  person  who  stands  indebted  to  him.  A  counsel  may  mistake, 
as  well  as  an  attorney.  Yet  no  one  will  say  that  a  counsel,  who 
has  been  mistaken,  shall  be  charged  with  the  debt.  The  counsel, 
indeed,  is  honorary  in  his  advice,  and  does  not  demand  a  fee ;  *  the 
attorney  may  demand  a  compensation.  But  neither  of  them  ought 
to  be  charged  with  the  debt  for  a  mistake."*     In  a  more  recent 

'  See  sapm,  AaanaiFisit,  5  136.  and  canes  there  cited  ;  Eanuen  v.  UcMiillen, 
Peake'a  Cas.  5»  ;  Ciiapel  o.  Hicks.  2  C.  &  M.  214  ;  i  Tyrw.  43  ;  Cutler  v.  Close,  5 
C.  &P.  337;  Cousenaw.  PsJilon,  5  Tyr«.  535;  Hill  o.  FentheretoDhaiigh,  7  Ring.  569; 
MontrLou  V.  Jel^rvs,  2  C.  &  P.  113  ;  Huntley  v.  Biilwer,  6  Uing.  N.  C.  Ill  ;  Grant 
i>.  Battoii,  1*  Johns.  377;  Bmckett  o.  Nnrtoii,  i  Conn.  517.  But  see  Templer  b. 
MuLaoUlan,  2  New  Rep.  138  ;  Eunyan  v.  Nitliols,  11  Johns.  647. 

<  Story  on  Bailm.  §  431. 

'  Story  on  Bailm.  gg  432,  4S3  ;  Rmob  v.  Righy,  4  B.  ft  A.  202  ;  Ireson  r.  Peannan, 
3  B.  ft  C.  799 ;  Hnrt  v.  Framis  3  Jur.  547  :  6  CI.  k  Fin.  193 ;  Lanpbier  v.  Phipos,  6 
C.  &  P.  475  ;  Davi.s  o.  Jenkins,  11  M.  4  \V.   745. 

*  In  the  United  States,  the  offices  of  attorney  and  counsellor  are  so  frequently 
exercised  by  the  name  person  that  they  have  become  nearly  lileiided  into  one  ;  and  n'^- 
■  n  for  Bervicea  performed  in  eilher  capacity  are  freely  sualjiined  in 


la)  In  Caverly  p.  MeOwen,  123  Mass,  ([ence  or  nnskilfulneaa  of  the  plaintiff  such 

674,  it  was  held  that  in  such  a  case  the  «n-ioea  were  of  little  or  no  value.     Thia 

bnnlen  is  on  the  plaintilT  to  make  out  a  eviili-nce   ix   ailmissible   under  a  general 

pri/iui  facU  case  by  proTiniii;  that  the  work  denial. 

waa  done,  at  the  request  of  the  defendant,  (6)  Wilson  v.  CofBn,  2  Oush.  (Mans.) 

and   also   what   the  work    is   reasonably  316  ;  Holmes  a.  Peck,  1  R.  I.  242 ;  Parker 

worth.     On  this  latter  part  of  the  case  it  r.  KolU,  2S  Eng.  Law  &  £q.  424  ;  Cox  c 

U  competent  for  the  defendant  to  intro-  Sullivan,  7  Qi.  144. 
dace  Bviilence  that  tiy  i-en^on  of  the  negli- 
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case,  the  law  on  this  subject  waa  thua  stated  by  Lord  Brougham : 
"  It  is  of  the  very  essence  of  this  kind  of  action  that  it  depends, 
not  upon  the  party  having  been  advised  by  a  solicitor  or  attorney 
in  a  way  in  which  the  result  of  the  proceeding  may  induce  the 
party  to  think  he  was  not  advised  properly,  and  may,  in  fact, 
prove  the  advice  to  have  been  erroneous;  —  not  upon  his  having 
received,  if  I  may  so  express  it  in  common  parlance,  bad  law, 
from  the  solicitor;  nor  upon  the  solicitor  or  attorney  having  taken 
upon  himself  to  advise  him,  and  having  given  erroneous  advice, 
advice  which  the  result  proved  to  be  wrong,  and  in  consequence 
of  which  error  the  parties  auing  under  that  mistake  were  deprived 
and  disappointed  of  receiving  a  benefit.  But  it  is  of  the  very 
essence  of  this  action,  that  there  should  be  a  negligence  of  a 
crass  description,  which  we  shall  call  craasa  negligentia,  that 
there  should  be  gross  ignorance,  that  the  man  who  has  under- 
taken to  perform  the  duty  of  attorney,  or  of  a  surgeon,  or  an 
apothecary  (as  the  case  may  be),  should  have  undertaken  to  dis- 
charge a  duty  professionally,  for  which  he  was  very  ill  qualified, 
or,  if  not  ill  qualified  to  discharge  it,  which  he  had  so  negligently 
discharged  as  to  damnify  his  employer,  or  deprive  him  of  the 
benefit  which  he  had  a  right  to  expect  from  the  service.  That  is 
the  very  ground  Lord  Mansfield  has  laid  down  in  that  case,^  to 
which  my  noble  and  learned  friend  on  the  woolsack  has  referred  a 
little  while  ago,  and  which  is  also  referred  to  in  the  printed  papers. 
It  was  still  more  expressly  laid  down  by  Lord  Ellenborough  in 
the  case  of  Baikie  v.  Chandless,^  because  there  Lord  Ellenborough 
uses  the  expression,  'an  attorney  is  only  liable  for  crasea  negli- 
gentia,' therefore,  the  record  must  bring  before  the  court  a  case 
of  that  kind,  either  by  stating  such  facts  as  no  man  who  reads  it 
will  not  at  once  perceive,  although  without  its  being  alleged  ia 
terms,  to  be  erassa  neligentia, — something  so  clear  that  no  man 
can  doubt  of  it ;  or,  if  that  should  not  be  the  case,  then  he  must 
use  the  very  averment  that  it  was  craeaa  negligentia. "  * 

Kfrap  V.  Ban,  *  B.  &  Ad.  *2*  ;  ShUcock  v.  Passman,  7  C.  &  P.  289  ;  Niion  r.  Phelpg, 
29  VI.  198. 

1  Pitt  V.  YaldfU,  1  Borr.  2080. 

*  3  Canipb.  17. 

■  Piirvea  tr,  1  jindell,  12  Clark  &  Fin.  SI,  B8,  99.  This  waa  an  action  in  Scotland, 
afcainRt  a  writer  to  the  Signet,  for  ailTising  and  condnctinff  an  improper  and  irragtilar 
mod"  of  procedure  aeainst  a  debtor,  which  proved  fruillesa  unit  exiienaire  to  the 
plaiiitifr,  and  rwulteif  in  larRB  dnranges  n-covpi^d  against  him  in  iin  action  for  falaa  iui- 
prisonment.  The  action  ultimately  failed,  for  want  of  any  allejpilion  and  proof  of 
ftroaa  ipiorance  or  gross  neKligence  on  the  part  of  the  attorney  or  law  agent.  Lord 
Camjibcll,  in  delisi-iing  hia  opinion,  in  which  the  other  lorda  concurred,  expn-sswl  him- 
wlf  IUI  fotlowa  :  "  In  an  actimi  such  as  this,  hy  the  client  aj^inat  the  proli'ssional 
•dvinr,  to  nearer  dumagea  ariaing  from  thia  misconduct  of  the  [irafessioDal  adviavr,  T 
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§  145.  Znattantloii.  More  particularly,  an  attorney  ia  hel^ 
liable  for  the  consequence  of  ignorance  or  non-obaervance  of  the 
rules  of  practice  of  the  court;  for  the  want  of  proper  care  ir;  the 
preparation  of  a  cause  for  trial,  or  of  attendance  thereon,  and 
the  use  of  due  means  for  procuring  the  attendance  of  the  wit- 
ncBses ;  and  for  the  mismanagement  of  so  much  of  the  cause  as 
is  usually  and  ordinarily  allotted  to  his  department  of  the  pro- 
fession. But  he  is  not  answerable  for  error  in  judgment  upon 
points  of  new  occurrence,  or  of  nice  and  doubtful  construction, 
or  of  a  kind  usually  entrusted  to  men  in  another  or  higher  branch 
in  the  profession.^  If  he  undertakes  the  collection  of  a  debt,  he 
is  bound  to  sue  out  all  process  necessary  to  tha*:  object  Thus, 
he  is  bound  to  sue  out  the  proper  process  against  bail;'  and 
against  the  officer,  for  taking  insufficient  bail,  or  for  not  deliver- 
ing over  the  bail-bond ;  ^  and  to  deliver  an  execution  to  the  officer, 
in  proper  season  after  judgment,  to  pei-fect  and  preserve  the  lien 
created  by  the  attachment  of  property  on  mesne  process  ;*  but  not 


•pprehend  there  ia  no  distinction  whalever  between  the  law  of  Scotlsnd  and  the  law 
of  England.  Tbe  law  must  be  tbe  same  in  ail  couutlies  where  law  has  been  cansidered 
u  a  scieni'e.  Tbe  proressionnl  adviser  has  nerer  been  supposed  to  snarantee  the  souud- 
nesa  of  his  advice.  I  am  sure  I  should  hare  been  sorry,  when  I  had  tbe  honor  of 
pravtisin?  al  the  bar  of  Euj^land,  if  barristers  bud  been  liable  tu  such  a  responsibility. 
Though  I  was  tolerably  cautious  iu  ([i^iS  opinions,  I  liave  no  doubt  that  I  have  re- 
peatedly given  erroneous  opinions  ;  and  I  think  it  was  Mr.  Justice  Heath  who  said  that 
It  was  a  very  ilithcult  thiiiR  for  a  gentleman  at  the  bar  to  be  called  u|ion  to  give  his 
opinion,  because  it  wa!>  cnllinK  upon  hilu  to  conjectunt  uhat  twelve  other  persons  would 
■ay  upon  some  point  that  had  never  bernre  bfcn  determined.  Well,  then,  this  may 
hagipcn  in  all  grides  of  the  profession  of  the  law.  Against  the  barrisler  in  England 
and  the  adiocate  in  Siuitland  luckily  no  action  can  be  maintnined.  But  against  the 
attorney,  tbe  professional  adviser,  or  the  procurator,  an  action  inny  be  maintained. 
But  it  is  only  if  he  has  been  guilty  of  gross  negligence,  because  it  would  be  manstrona 
to  say  that  ba  is  responsible  for  even  falling  into  what  must  he  ronsidered  a  mistake. 
You  can  only  eipect  from  him  that  he  will  bn  honest  and  diligent ;  ami,  if  there  is  no 
fault  to  ba  found  either  with  his  integrity  or  diligence,  that  is  all  for  which  he  is 
answerable,  it  would  be  utterly  impossible  that  you  could  ever  have  a  class  of  men 
who  would  gire  a  guaranty,  binding  themselves,  in  giving  legal  advice  and  conducting 
aoita  at  law,  to  be  always  in  the  right. 

"Then,  my  lol^  as  craaa  -negligtyUin  is  rertainly  the  gist  of  an  action  of  this 
sort,  the  question  is  whether  iu  this  summons  that  negligence  must  not  either  be 
averred  or  shown  I  This  is  not  any  technical  point  in  which  the  law  of  Scotland 
dilfers  from  tlia  law  of  England.  I  should'be  very  sorry  to  see  applied,  and  I  hope  this 
House  would  be  very  cautious  in  applying,  technical  ni1e9  which  prevail  in  England  to 
proceedings  in  Scotland.  But  I  apprehend  that,  in  this  reipect,  the  laws  of  the  two 
countries  do  Dot  differ,  and  that  tbe  summons  ought  to  stale,  and  must  state,  what  is 
necessary  to  maintain  the  action  ;  this  summons  must  either  allege  negligence,  or  moat 
show  facts  which  inevitably  prove  that  this  person  hns  beengiulty  of  gross  negligeaco." 
id.  pp.  lu2.  103  ;  Marsh  v.  Whitulo™,  21  Wall.  (U.  S,)  178. 

■  Qudefroy  v.  Dalton,  6  Bing.  1S7,  l>er  TiDdal,  C.  J.  And  see  Lynch  p.  Common- 
wealth, IS  a.  &  R.  368. 

'  Daarhom  d.  Dearhom.  IS  Mats.  S16  ;  Crooker  e.  Hutchinson.  1  Vt  73. 

•  ( 'rooker  r.  Hutchinson,  1  Tt.  73  ;  Simmons  v.  Bradford,  16  Mass.  82. 

•  Phillips  V.  Bridge,  11  Mass.  24S.  And  see  Pitt  v.  Yalden,  4  Burr.  3060  ;  Rtusell 
V.  Palmer,  2  Wils.  S2£. 
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to  attend  in  person  to  the  levy  of  the  execution.'  If  he  doubts 
the  expediency  of  further  proceeding,  he  should  give  notice  to  his 
client,  and  request  specific  inatnictions;^  without  which,  it  seems, 
he  would  be  justified  in  not  prosecutiug,  in  cases  where  he  is  in- 
fluenced by  a  prudent  regard  to  the  interest  of  his  client.' 

§  146.  'WLBn  action  Ilea.  Damagea.  For  every  violation  of  his 
duty,  an  action  lies  immediately/  against  the  attorney,  even  though 
merely  nominal  damages  are  sustained  at  the  time ;  for  it  is  a 
breach  of  his  contract;  but  actual  damages  may  be  recovered  for 
the  direct  consequences  of  the  injury,  even  up  to  the  time  of  the 
verdict^  The  damages  do  not  necessarily  extend  to  the  nominal 
amount  of  the  debt  lost  by  the  attorney's  negligence,  but  only  to 
the  loss  actually  sustained.' 

§  147.  Attorney  aa  an  offloer  of  tba  ooott.  An  attorney,  being 
an  officer  of  the  court  in  which  he  is  admitted  to  practice,  is  held 
amenable  to  its  summary  jurisdiction,  for  every  act  of  official  mis- 
conduct* The  matter  is  shown  to  the  court  by  petition  or  mo- 
tion, ordinarily  supported  by  affidavit ;  and  the  order  of  the  coui-t, 
after  hearing,  is  enforced  either  by  attachment,  or  by  striking  his 
name  from  the  roll,  (a)     If  he  neglects  or  refuses  to  perform  any 

1  WilltKini  n.  Renl,  8  Mason,  40S. 
'  Dearborn  u.  Duirborn,  15  Muss.  316. 

*  Crooker  c  Hiitchiniion,  2  Chipm.  117. 

*  Wikox  V.  Pluniriier,  4  Peters,  172-    Aod  Bee  Mnrzetti  >>.  Williams,  1  B.  &  Ad.  416. 

*  DearlMi-a  v.  Denrbom.  IS  Uass.  S16  ;  Crooker  ti.  Hutcbinsoa,  2  Chipm.  117; 
Hnntinston  p.  Riiniiiill,  3  Day,  8H0.     Aud  see  infra,  %  59B. 

*  In  wrentl  of  the  Ainerii'aii  States,  persons  of  Ia\\  age,  and  qualified  as  the  statatea 
of  those  SCatm  iircstHhe,  niv  tntWtd  to  adniiasion  lo  practise  aa  attorneya  in  any  of  tha 
COnrtB.  and  it  U  mwle  tlie  duly  of  tha  judges  to  admit  them  accflrdingly.  Whether 
lienonn  of  this  vliut»  ai'e  nmeuable  to  the  summary  jurisdjctiou  of  the  courts  has  beea 
doiihteii.  If  they  are  not,  this  fact  ahowa  the  great  iaipolity  of  popular  interference 
irilh  the  fornix  of  administering  justice,  since  in  this  case  the  legislatures  will  have  no- 
couriKcionsIy  deprived  the  people  of  the  benefit  of  one  of  the  atrongeat  secuHties  An 
professional  good  conduct. 

(n)  In  the  mattsrof  Eldridge,  82  N.  Y.  «a  to  an  action  for  damages  in  a  proper 

161,  the  court  held  that  the  motion  and  case,    if  he  were  to  etiler    an    appenrance 

affidavits  are   in  the  nature  uf  pleailings  irithout  authority.     Soiith  u.   Bowditcb, 

only,  not  evidence,  and  that  when  they  are  7  Pick.   (Maas.)   137;LewiBii.  Sumner, 

denied  by  the  accused  he  is  entitle<l  to  a  IS  Met.   (Mass.)   269.     Ignorance  of  the 

hearing  governed  hy  the  lans  of  evidence,  law  is   not   good   cause   for  removing  OT 

aud   to  he  confronted  with  the  witnesaea  suspending    an   ettomey   from    practice, 

against  him,  and  to  subject  them  to  cross-  Bryant's  Case,  24  N.  H.  149. 
examination.     The  evidence,  however,  of-  An  attorney,  when  dt1iverinf<  np  paprra 

fered  to  induce  the  court  to  grant  an  order  entrusted  to  him,  is  bound  to  deliver  them 

commanding  the   accused   to  show  cause  up  in  a  reasonable  state  of  arrangement,  so 

why  he   should  not   be   disbarred  is  not  that  the  parly  to  whom  they  are  delivered 

governed  by  the  common-law  nilea  of  evi-  may  not  be  put  to  iin reasonable  trouble  in 

dence,  and  alSdavita  are  suETicient.     In  rt  sorting  them.     Northwestern  Railwav  Co. 

Percy,  3fl  X.  Y.  S51.  v.  Shai'|>,  28  Etig.  Law  U  &).  GSS.     If  an 

It  has  been  said  that  it  would  be  a  great  attorney,  suspecting  that  hll  client  is  en- 

tnisdemeaaoT  in  an  attorney,  rendering  him  gaged  in  a  systematic  course  of  fraud  nlid 

liable  to  censure  and  puuiithmetit  as  well  forgery,  continues  to  act  for  him  as  if  he 
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BtipulatioD  or  ^^reement  entered  into  by  him  vith  the  counsel  or 
attorney  of  the  other  party,  respecting  the  management  or  Snal 
dJspnaition  of  the  cauae,  or  touching  the  trial  or  the  proofa;  or 
faila  to  pay  or  perform  anything,  which  he  has  personally  under- 
taken that  his  client  shall  pay  or  perform ;  or  improperly  refuses 
to  deliver  up  documents  to  his  client,  who  entrusted  them  to 
him;  or  to  pay  over  to  his  client  any  moneys  which  he  has  col- 
lected for  him ;  he  is  liable  to  this  summary  mode  of  proceeding, 
as  well  as  to  an  action  at  law. '  (a)  But  for  mere  negligence  in  the 
conduct  of  his  client's  business,  the  courts  will  not  interfere  in 
this  manner,  but  will  leave  the  party  to  his  remedy  by  action.^ 

§  148.  PlalntUTs  com  whan  a  dobt  u  lost.  Where  the  remedy 
against  an  attorney  is  pursued  by  action  at  law,  and  thfe  miscon- 
duct has  occasioned  the  loss  of  a  debt,  the  existence  of  the  debt 
is  a  material  fact  to  be  shown  by  the  plaintiff.  If  it  were  a  judg- 
ment, this  is  proved  by  a  copy  of  the  record,  duly  authenticated.' 
If  not,  and  an  arrest  of  the  debtor  upon  mesne  process  is  a  mate- 
rial allegation,  the  writ  must  be  proved  by  itself,  or  by  secondary 
evidence,  if  lost;  unless  it  has  been  returned ;  in  which  case  the 
proof  is  by  copy.     If  the  injury  to  the  plaintiff  was  occasioned  by 

1  1  Tidd's  Practice,  85-93 (eth ed, ) ;  Sharp  v.  H&wker,  3  Bing  N.  C.  66  ,-  De  Wolfa 

D ,  2  Chitty,  60  :  In  re  Feuton,  3  Ad.  £  Ei.   404  ;  la  re  Atkiu,  4  B.  &  A.  47. 

To  support  tbe  outioD  for  inoneya  collected,  it  ig  essential  (o  prove  ■  demand  mads  oa 
the  Bttornev.     Salterlee  D.  Frazer.  3  Sandf.  S.  C.  141. 

s  Brazier  v.  Brvant.  2  Dowl.  P.  C.  BOO  ;  /n  r«  Juoea,  1  Chittj,  651. 

*  AnU,  vol.  i.  5S  501-514. 

iTere  Bsaisting  to  enrorce  just  rigbla  and  to  of  the  court  over  its  attorneTS  with  some- 
give  etfuct  to  genuine  documents,  he  is  whel  greater  strinEencv  than  formerlv,  in 
guilty  of  gross  misconduct,  althouRh  not  order  to  keep  the  Htandnni  of  professional 
originally  lirivjF  t«  the  frauds,  and  al-  conduct  from  bring  lowered  by  the  exam- 
tbough  never  inrornied  of  the  manner  in  pie  of  thone  attorneys  whose  pr^icticea  are 
which  tbe  fur^-ed  documents  were  obtained,  a  disgrace  to  the  profession.  In  the  mat- 
and  although,  to  carry  on  the  imposture,  ter  of  Gale.  75  N.  V.  528,  where  the  at- 
persons  may  be  introduced  to  him  acting  torney  of  a  maniod  man  had  as»isteil  bis 
in  a  feigned  name.  In  n  Bariicr,  8  Eng.  wife  to  manufacture  ovidence,  which,  if 
Law  k  Eq.  333.  Where  an  attorney  has  not  untrue,  was  deceptive,  in  order  to 
fraudulently  misapplied  money  received  allow  her  to  procure  a  divorce,  the  Su- 
fiom  bis  client  for ■  ipecitic  pur|Hise,  tbe  preme  Conrt  held  that 'the  onlvr  die- 
court  will  exercise  its  auinmary  jurisdic-  barring  the  attorney  should  be  aflimied. 
tion  by  ordering  him  to  pay  the  money,  Cf.  Proctor'a  Case,  71  Me.  388.  So 
although  be  has  olitained  a  certificate  of  when  there  was  n<i:ord  evidence  that  the 
protection  from  the  baukniptcy  court    /n  attorney  was  convicted  of  a  felony  on  ■ 

rt ,  80  Eng,  Liw  &  Eq.  390,     Courts  pim  of  gnilty,  his  name  was  slrii-ken  from 

will,  iu  exercising  th^ir  imwers   over  at-  the  rolls  of  the  court.     Re  McCiirthy,  42 

torneya,   iui|uire   into   chamcter  in  those  Mich.  71. 

pertieulars  which  show   them   profession-  When  an  attorney  has  been  disbarred, 

ally  untrustworthy.      Baker  i>.  Com.,  10  he  U  no  longer  compet.-ut  to  represent  any 

Biwh  (Ky.l.  5»2;   In  n  Hirst,  ft   Phila.  one  in  anv  (iourt  of   the  Sinte  when-  he 

IHa.jaid  wts  fnrmefly  a  practising  Bltnruev.'    Pohb 

(■i)  Tnere  has  been  of  iate  years  a  ten-  v.  Juilge  of  the  Su|"erior  Court,  43  Mich. 

dsDcj  to  enforce  this  summary  jitrisdiutioD  282. 
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departure  from  tlie  kaown  and  nsual  course  of  practice,  this  should 
be  ahowa  by  the  evidence  of  persons  conversant  with  that  course 
of  practice.'  The  fact  of  indebtment  to  the  plaiatifF,  by  his 
debtor,  must  also  be  proved  by  other  competent  evidence,  where 
it  has  not  yet  passed  into  judgment.  In  short,  the  plaintiff  has 
to  show,  that  he  had  a  valid  claim,  which  has  been  impaired  or 
lost  by  the  negligence  or  misconduct  of  the  defendant.^  And  if 
the  attorney,  having  received  money  for  his  client,  mixes  it  with 
hia  own,  in  a  general  deposit  with  a  banker  in  bis  own  name,  and 
the  banker  fails,  the  attorney  is  liable  for  the  loss.  He  should 
have  deposited  it  in  his  client's  name,  or  otherwise  designated  it 
as  money  held  by  him  in  trust  for  his  client,  so  earmarked  as  to 
be  capable  bf  precise  identificatioD.^ 

§  149.  Where  there  la  injury  by  negleot  In  maUnB  title.  If  the 
injury  to  the  plainti£F  resulted  from  the  attorney's  neglect  in  re- 
gard to  a  conveyance  of  titley  or  in  the  examination  of  evidences 
of  title,  it  is,  ordinarily,  necessary  to  produce  the  deeds  or  docu- 
ments in  question;  whether  the  neglect  were  in  a  case  drawn  up 
for  the  opinion  of  counsel,  in  which  certain  deeds  materially  affect- 
ing the  title  were  omitted;*  or  in  the  insertion  of  unusual  and 
injurious  covenants  of  title  in  a  lease,  without  informing  him  of 
the  consequences ; *  or  in  advising  him,  or  acting  for  him,  in  the 
investment  of  money  under  a  will,  upon  the  perusal  of  only  a 
partial  extract  from  the  will,  and  not  of  the  entire  will  itself;' 
or  were  any  other  misfeasance  or  neglect  as  a  professional  agent 
in  the  conveyance  of  title,  {a)  And  if  the  client  has  thereby  been 
evicted  from  the  land,  he  should  prove  the  eviction  by  a  copy  of 
the  judgment,  and  by  the  writ  of  possession  duly  executed;^  or, 
if  he  has  peaceably  submitted  to  an  entry  and  ouster  without  suit, 
he  must  show  that  it  was  in  submission  to  an  elder  and  better 
title.* 

1  Rmaell  v.  Palmer,  3  Wils.  325,  82S. 

»  Staph.  N.  P.  43*.     And  see  in/Va,  S  BBB. 

*  RobinsoD  d.  Ward,  S  C.  A  P.  59. 

*  Irwon  IF.  FMrman,  3  B.  AC.  789. 

*  Stannnrd  d.  Ullithomt,  10  Bing.  491. 

*  Wilson  e.  Tucker,  3  3Urk.  154. 
'  1  Steph.  N,  P.  434.     And  S8e  Gore  •>.  Braiiiar, 

*  Hamilton  *.  Cutta,  4  Haas.  34S;  Spnigue  d.  Baker 

(n)  It  hu  been  held  that  if  counsel  the  client's  consent,  buy  and  hold,  other- 
he  retained  to  defend  a  particular  title  to  wise  tlian  in  trust,  any  adverse  title  or  in- 
real  ertate,  ha  can  never  thereafter,  nolraa  terest  tourhiriB  the  thinj;  to  which  his 
hia  cliHDt  conaeut,  buy  the  opposing  title  emplovment  relHtes.  Smith  v.  Brother- 
without  holding  it  in  trust  for  those  then  line,  62  Pr.  St.  461  ;  Davis  v.  Smith,  43 
having  the  title  he  was  nmploved  to  bus-  Vt.  269;  r'nee  v.  CaiToll.  35  N.  Y.  385l 
tain,  Henry  s.  Raiman,  25  Pa.  St.  354.  Lewis  v.  Hillman,  3  H.  of  1^  Cas.  607. 
And  in  no  caae  can  an  attarosy,  without 


Pdr,yGOOgIe 


LAW  OP  EWDENCB.  [PAET  IT. 


BASTARDY. 

§  150.  BMtKTdy  doOned.  By  the  common  law,  children  born 
out  of  lawful  wedlock  are  bastards.  By  the  Roman  law,  if  the 
parents  afterwards  intermarried,  this  rendered  the  issue  legiti- 
mate, (a)  The  rule  of  the  common  law  prevails  in  the  United 
States,  except  where  it  haa  been  altered  by  statutes;  which  in 
several  of  the  States  have  been  enacted,  introducing,  under  vari- 

(i)  On  tbeqaMtioDof  legitimacy.there  to  Bunh  property  as  tbe  heir  of  A I  It  wu 
is  an  iuiportant  point  reprajug  tue  uon-  held  th&t  he  wu  oot  so  sutitled.  Tiuda], 
flict  of  Ibwb.  U  s  child  bocn  out  of  wed-  C  J.,  giring  hia  opinion  in  Che  House  of 
lock,  wlio  is  logitinuttad  by  his  parents  Loi'ds,  says,  "  We  hold  it  to  be  s  nile  or 
having  married  Bubseqiieotly  to  his  biilh  maxim  of  the  law  of  Euglaiid,  with  respect 
(which  is  the  law  of  legitimacy  in  aoiua  to  the  descent  of  land  in  England  from 
■tales  and  countries},  legitimate  to  all  in-  father  to  bod,  that  the  son  must  be  bora 
t«ntB  and  purposes,  in  a  State  where  such  after  actual  marria^  between  his  father 
is  not  the  law  !  It  may  be  premised  that  and  mother.  This  is  a  rule  juru  pasUioi, 
legitimacy  is  a  status,  and  the  general  rule  as  are  all  the  laws  which  regulate  succea- 
Is  that  a  status  acquired  Liy  iiei-aons  in  one  sion  to  real  estate,  this  paHicillar  rule 
jurisdietion  attanhea  to  and  travelii  witb  having  beon  framed  for  the  direct  purpose 
thcin  wherever  they  afterwards  reside,  of  excluding,  in  the  descent  of  land  in 
Wheaton,  International  Law,  §  81,  Uana'a  England,  the  application  of  the  rule  of  the 
ed.  ;  Iaw,  ad.  ch.  11.  J  6,  po.  ITl,  l??.  civil  and  canon  law,  by  which  the  sub- 
But  it  is  said  that,  aa  to  real  estate,  the  sequent  marriafce  betwnrn  the  father  aud 
alAtus  of  the  claimant  must  be  tested  by  mothiT  was  held  to  make  the  son  bom  be- 
the  law  of  the  State  where  the  load  is  fore  marriage  li^timate,  and  that  this  rule 
situated.  Wheaton,  International  Ijaw,  of  descent,  being  a  rule  of  posftiTC  law, 
Dana's  ed.  $S  85-93;  Law.  ed.  ch.  II.  J  3,  annexed  to  the  land  itself,  cannot  be  broken 
p.  164 ;  Wharton,  Conflict  of  1.bws,  s.  '243.  in  npon  or  disturbed  hy  the  law  of  thu 
Story,  however,  in  bis  Conflict  of  Laws,  country  where  the  claimant  wan  bom,  and 
ch.  4,  considers  the  status  of  the  original  which  may  be  allowed  to  (^vern  hia  per- 
jurisdiction  to  govem,  even  as  regards  real  sonal  status  aa  to  legitimacy,  upon  the 
estate.  The  leading  case  on  this  point  is  auppoaed  ground  of  comity  of  nations." 
Birtwhistte  d.  Vardill,  7  CI.  &  Fin.  89S,  in  The  Court  thus  decides  the  question  on 
which  the  facts  were  these.  A  went  from  the  ground  that  in  England  something 
Ennland  to  Scotland,  and  resided  and  was  mora  than  mere  legitimacy  is  necei' 
iciled  there,  and  »o  continued  for  many  in  order  to  entitle  one  to  lands. 


ears,  till  the  time  of  his  death.     During    legitimacy  of  the  sort  that  arises  from 
his  residence  in  Scotland  A  cohabited  with    birth  after  the  lawful    marriage   of  the 
3arried  woman,  for  some  years,     parents.     It  is  believed  that  the  n 


end  had  by  her  a  son,  B,  who  was  bom  in  given  in  the  remarks  of  Tindal,  C.  J.,  is 

Scotland.     Several  yean  after  the  birtb  of  the  law  in  the  United  States.    The  princi- 

B,  who  was  the  only  son,  A  and  M  were  pie  of  Birtwhistle  v.  Vardill  was  discuaied 

married  in  Scotland,  according  to  the  laws  and  approved  in  Smith  e>.  Derr'a  Adm'ra, 

of  that  countcy.    By  the  laws  oF  Scotland,  34  Pa.  St.  126.    In  accord  are  also  Ltngnn 

It  the  marriage  of  the  mother  of  a  child,  v.  Lingen,  45  Ala.  410 ;  Miller  v.  Miller, 

with  the  fatlier  of  such  child,  Ukes  place  in  18  Hun  (N.  Y. ),  607.     Except  as  to  the 

Scotland,  aucb  child  bom  in  Scotland  be-  inheritance   of  real  estate,   li^timacy  is 

fore  the  marriage  ia  equally  legitimate  with  decided  by  the  law  of  the  place  of  birth 

children   bom  afler  the  marriage  for  the  and  domicile.     Shaw  v.  Oonld,   L   R.  3 

purpose  of  taking  land  and  for  every  other  H.  of  I.,  55.     Cf.  Don's  Estate,  4  DrewiT, 

purpose.     A  died  seised  of  real  estate  in  197 ;  St  Wright,  2  K.  &  J.  G85. 
England.    The  question  was.  Is  B  entitled 
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ouB  modifications  not  necessaiy  here  to  be  mentioned,  the  rule  of 
the  Roman  lav.'  (a)  The  modern  doctrine  of  the  common  law  on 
this  subject  ia  this :  that  where  a  child  is  bom  during  lawful  wed- 
lock, the  husband  not  being  separated  from  the  wife  by  a  sentence 
of  divorce  a  mensa  et  thoro,  it  is  presumed  that  they  had  sexual 
intercourse,  and  that  the  child  is  legitimate;  but  this  presump- 
tion may  be  rebutted  by  any  competent  evidence  tending  to  satisfy 
a  jury,  that  such  intercourse  did  not  take  place  at  any  time,  when, 
by  the  laws  of  nature,  the  husband  could  have  been  father  of  the 
child.^  If  the  husband  and  wife  have  had  opportunity  for  inter- 
course, this  merely  strengthens  the  presumption  of  legitimacy; 


intood  to  pi«vaiL  A  aubaequeat  mnrriage  of  the  parents  renden 
[trior  iuus  legitimate  m  Keiitacky,  Alabama,  Illiuois,  Louiniana,  MicliigaD,  and  Mis- 
souri. Beside  the  marrioKe,  a  auhaequent  acknowledgment  of  the  child  bj  the  father 
it  requisite  iu  Inrlianu,  Ohio,  Venaant,  Virginia,  Maine,  and  Maseachuaetts.  In  Maine, 
other  iwue  must  have  beea  bora  after  tfae  iiurriage.  In  Maasach uaetta,  the  child  call 
inherit  onl^  from  its  pareata.  In  North  Carolina,  a  decree  of  lej^tlmacy  in  favor  of 
ante- nuptial  issue  ia  obtained  from  the  courts,  on  apnlication  of  tbe  father,  a^er  the 
tuarriage.  See  S  Cniiae'ii  Dig.  tit,  29,  u.  2,  £  8,  note  (Greenlears  ed.)i  where  the  laws 
of  the  sareral  States  on  tliia  nubject  are  more  particularly  stated. 

'  See  the  opinions  of  the  judges  in  the  Banbury  Paeraj^e  Case,  in  Nicholas  oo  Adul- 
terine Bastardy,  pp.  163,  184  ;  and  of  Ld.  Redesdale  and  IA.  £IUii  bo  rough,  Id. 
piv  <SB,  *88  ;  Mnrria  v.  Davles,  3  C.  *  P.  427  ;  6  C.  4  Fin.  163  i  Rei  ».  Luffe,  g  Ea-ft. 
193;  Goodrifcht  v.  Saul,  4  T.  R.  3S0  ;  Tendrel  v.  Pendrel,  2  Stta.  924;  Stegall  d. 
Stegall,  S  Brock.  26S  ;  Head  v.  Head,  1  Turn.  &  Ruas.  138 ;  I  Sim.  &  Stn.  150 ;  Cope 
V.  Cope,  5  C.  &  P.  S04 ;  1  M.  &  Kob.  26B.  The  presumption  mentioned  in  the  text  is 
not  to  be  rebutted  by  circumstani^s  which  only  create  doubt  and  suapicion ;  but  it 
may  be  wholly  removed  by  ahowing  that  tbe  haxbaiid  was,  —  1st,  iiQ]>otent ;  Sdly, 
constantly  abaent,  so  as  to  hare  no  intercourse  or  communication  of  any  kind  with 
the  mother;  Sdly,  ahaeat  during  the  entire  period  in  uliich  the  child  must,  in  the 
course  of  nature,  have  been  begotten ;  4thly,  present,  but  under  such  circumstances 
as  to  afford  clear  and  satiafactary  pi'oof  that  there  was  no  sexual  intercoiiiiie.  BucU 
evidence  as  this  puts  an  end  to  the  queatiou,  and  citabliahes  the  illegitimacy  of  the 
child  of  a  married  woman. 

It  is,  however,  very  diFBcult  to  conclude  against  the  legitimacy  in  cases  where 
there  is  no  iinpotency,  and  where  some  society  or  communication  is  continued  between 
the  hnsband  and  Hife,  during  the  time  in  question,  e^o  as  to  have  alforded  opportunities 
for  sexoal  intercourse.  If  such  opportunities  have  occurred,  no  evidence  can  be  ad- 
mitted to  show  that  any  man,  other  than  the  husbnmi,  may  have  been  the  father  of  the 
wife's  child,  whatever  probabilities  may  exist  that  it  was  the  child  of  another  man. 
Throughout  tiie  investigation,  the  presumption  in  favor  of  legitimacy  is  to  have  its 
weight  and  influence,  and  the  evidence  against  it  ought  to  be  Strang,  distinct,  ostigfac- 
toiy,  and  conclusive.  Hsrgrave  d.  Hargrave,  9  Beav.  B52.  This  case  is  valuable  for 
the  observations  it  contains  on  the  nsture  and  extent  of  the  proof  necesssry  to  estab- 
lish a  cue  of  adulterine  bastardy,  and  the  kind  of  evidence  which  is  adnussible  in 


(a)  A  child  bom  in  wedlock,  though  State  v.  Herman,  13  Ired.  (N.  C.)  502. 

witliin  a  month  or  a  day  after  marriage,  is  See  Gaines  c  Hennen,  24  How.  (U.  S.) 

pmrnmed  to  be  Itq^timate ;.  and  when  the  653,  for  an  examination  of  the  Ixiuisiana 

mother  was  visibly  pregnant  at  the  time  cases,  the  Spnisli  law,  and  the  Code  Nar 

of  the  marriage,  it  is  presinnrd  tliat  the  {wleon  ii]iou  this  snbject. 
diild  is  the  olfspriDg  of   tlie   husUaud. 
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but  it  may  still  be  rebutted  by  oppoBing  proof.'  And  if  they  have 
cohabited  together,  yet  this  does  not  exclude  evidence,  that  the 
huflband  was  physically  incapable  of  being  the  father.*  But  if  the 
child  was  begotten  during  a  separation  of  the  husband  and  wife 
a  menaa  et  thoro  by  a  decree,  it  will  be  presumed  illegitimate;  it 
being  presumed,  until  the  contrary  is  shown,  that  the  sentence  of 
separation  was  obeyed.  But  no  auch  presumption  is  made,  upon 
a  voluntary  separation. ' 

§  151,  Husband  and  wife  Inoompetoot  to  piove.  The  husband 
and  wife  are  alike  incompetent  witneMet  to  prove  the  fact  of  non- 
access  while  they  lived  together.  But  they  are  competent  to  tes- 
tify, in  cases  between  third  parties,  as  to  the  time  of  their  own 
marriage,  the  time  of  the  child's  birth,  the  fact  of  access,  and  any 
other  independent  facts  affecting  the  question  of  legitimacy.*  (a) 
The  husband's  declarations,  however,  that  the  child  is  not  his, 
are  not  sufficient  to  establish  its  illegitimacy,  though  it  were  born 
only  three  months  after  marriage,  and  thereupon  he  and  his  wife 
had  separated,  by  mutual  consent.' (6) 

§152.  Period  of  gestatloii.  In  regard  to  the  perzotf  q^^e8ftzjti>n, 
no  precise  time  is  referred  to,  as  a  rule  of  law,  though  the  term 
of  two  hundred  and  eighty  days,  or  forty  weeks,  being  nine  cal- 
endar months  and  one  week,  is  recognized  as  the  usual  period. 
But  the  birth  of  a  child  being  liable  to  be  accelerated  or  delayed 
by  circumstances,  the  question  is  purely  a  matter  of  fact,  to  be 

'  Ibid.  Sm  also  CommoD wealth  v.  Striker,  1  Browae,  App.  p.  zlHi ;  3  Hawka, 
63  ;   I  Ashmeari,  269. 

'  Per  Ld.  KUenboroneh  in  Rer  v.  Lnffa.  B  East,  205,  206  ;  Foxoroft's  Case,  Id, 
200,  ti.  205.  This  cnse,  lian«ver,  U  more  fully  stateil  and  eiiilHined  in  Nicholas  oa 
Adulterine  Bnstanly,  pp.  657-5S4.  In  caae  of  access  of  the  husband,  nothin);  short 
of  [iliysical  i[n|>oCeucy  on  his  part  will  serve  to  conviet  a  third  person  of  paternity  of 
the  offspring.     Commonwealth  o.  Shepherd,  «  Binn.  283.  (c) 

"  St  Reorf.'e's  v.  St.  Mnr^refs  Parish,  I  Salk.  123  ;  Bull.  N.  P.  112. 

•  Ante,  vol.  i.  §g  28,  344  ;  SUnJen  v.  ijtanden,  Fsake's  Cas.  32;  itei  d.  Bramley, 
6  T.  R.  330  i   Goodright  u.  Moss,  Cowp.  6B1. 

«  Bowles  V.  Bingham,  2  Uunf.  142  ;  &  c  8  Munf.  S99. 

(o)  Corson  v.  Corson,  ii  N.  H.  E87  ;  daughter  could  get  nothing  by  law,  is  ad- 
Page  V.  Dennison,  1  Grant's  Caa.  (Pa.)  missible  as  evidence  tending  to  prove  her 
877  :   Pnrkcr  v.  Way,  IB  N.  H.  49.  illeiritimBcy,  it  beiog  for  the  jury  to  deter- 

(i)  General  reputation  in  the  family  is  mine  the  aenn  in  which  he  used  the  ex- 
competent  evidence  in  a  case  involving  prcssion.  Viat!  d.  Smith,  8  R.  1.  417. 
legitimacy  ;  but  common  rejiort;  of  the  Though  the  declarations  of  the  parents 
neigh  horhood  la  not  competent.  Wright  are  inadmisGible  to  bastardize  issue  bom 
V.  Hii:k9,  IG  Ga.  ISO.  That  a  child  was  during  the  uedloclc,  they  are  admissiVile  to 
called  and  treated  by  n  man  and  bis  family  show  that  the  parents  were  not  married  at 
as  his  daughter  is  presumptive  proof  of  the  time  of  the  birib.  Cranfnrd  v.  Black- 
her  legitimney,  although  the  town  registiy  burn,  17  Md.  40. 

of  the  father's  marriage,  as  compared  with         (c)  Or  to  show  that  the  child  is  illegiti- 

the  time  of  the  dangbter'a  birth,  would  mate.    KullJvan  «.  Kelly,  3  Allen  {MaH<i.), 

contradict   this.      A   declaration   hy  the  148  ;   Philli|«  v.  Allen.  2  Id.  4S3  ;  Hem- 

father  that,  unless  be  made  bis  nil],  the  menway  d.  Towner,  1  Id.  200. 
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decided  upon  all  the  evidence,  both  physical  and  moral,  in  the 
particular  case.^ 

§  153.  Void  mmiTiaKe.  Bastardy  may  also  be  proved  by  show- 
ing, that  the  party  was  the  issue  of  a  marriage  abtolutely  void;  as, 
if  the  husband  or  wife  were  already  married  to  another  person, 
vho  was  alive  at  the  time  of  the  second  marriage.  So,  by  show- 
ing that  the  child  was  begotten  after  a  decree  of  divorce  a  vincuia 
matrimonii.  But  if  the  mariage  were  only  voidable,  and  not  ipgo 
facto  void,  the  issue  are  deemed  legitimate,  unless  the  marriage 
was  avoided  by  the  parties  themselves,  in  the  lifetime  of  both.' 
After  the  lapse  of  thirty  years,  and  after  the  death  of  all  the  par- 
ties, legitimacy  will  be  presumed  on  slight  proof.  ^  (a) 

>  S<!e  1  ^n-k'a  Med.  Jurinp.  c.  9  ;  Harenre  A  Butler's  note  <S)  to  Co.  Lit.  123,  b; 
4  Law  Ma);-  S5-49  :  Nii^halas  on  Adultenue  Bmtardy,  pp.  212,  213  ;  The  Banbarv 
Pranga  Caw,  Id.  291-5(4  ;  The  Gardner  Peerage  Caae,  fd.  209  ;  Pbillipa  e.  Allen,  S 
Allen,  453. 

'  Co.  Lit.  33  a;   I  Bl.  Comni.  121. 

*  Johnson  «.  Johoton,  1  Ucsaua.  596. 

(a)  In  Town  of  Norfolk  v.  Gaylnrd,  28  to  limit  of  time.  Francia  v.  Rosa,  151 
Conn.  309,  which  waa  a  baHtard?  suit  Mssa.  G3G.  On  an  iaaue  to  trj  tlie  Tiater- 
bronght  by  a  town,  the  defendant  having  nity  of  a  bastard  child,  it  waa  hpld  that 
admitted  aundry  acta  of  illicit  intercourae  the  defendant  has  a  right  to  ahow  that 
with  the  mother  of  the  child,  prior  to  the  the  child  doea  not  reaein&le  him.  State  v. 
time  when  the  child  must  havs  been  be-  Bowles,  7  Jones  (N.  C.)  Law,  S79.  Bat 
gotten,  aiiJ  ileniixl  any  subserjuent  acts,  it  the  complainant  waa  not  allowpd,  in  Eddy 
waa  held  that  the  jury  might  properly  tr.  Gray,  ^  Allen  (Maas.),  135,  to  prove  hv 
consiiler  them  in  connection  with  the  witnesses  having  □□  especial  akill  in  eucn 
qneation  of  Che  paternity  of  the  child,  as  matters  a  reaemblance  in  the  bead  and 
ahowinK  a  habit  of  criminal  intercourse  featured  between  the  rhild  and  defendant. 
withthe  niorheron  theparlofthedefend-  Proof  of  bbiubI  intercourse  between  the 
ant,  and  facilities  for  such  intercourse,  parties,  which  toot  place  three  year*  pre- 
and  that  it  was  rot  the  duly  of  the  court,  vioua  to  the  time  when  the  child  waa  tie- 
npoB  the  renuest  of  the  defemlant,  to  ei-  gotten,  has  been  held  admissible  as  bearing 
cfcde  such  facta  from  their  consideration,  upon  the  probability  of  the  alleged  sexual 
Evidence  U  admissible  in  liehflir  of  the  de-  intercourse  which  is  the  subject  of  the 
fandant  of  acts  of  seiual  intercourse  with  prosecution.  Thayer  v.  Davis,  88  Vt 
other  men  than  the  respondent,  if  thay  IBS.  Whan  an  action  is  brought  under 
are  near  enough  to  the  time  the  child  was  a  statute  to  prove  the  paternity  of  a  baa- 
begotten  to  aOoiil  any  evidence  as  to  its  tard,  and  to  compel  the  father  to  eontrib- 
paternity,  bill  not  when  remote,  as,  for  ule  toits  anpport,  proof  bya  preponderanee 
Mstanco,  from  tht^e  to  si:,  months  prior  to  of  evidence  is  sutlicient  to  make  out  the 
that  time.  Easdale  i>.  Revnolds,  113  Mass.  case.  Overlock  v.  Hall,  81  Me.  316; 
127:  Eddy  o.Omy,  4  Allen,  135;  Sabiosr.  Ktiowles  B.  Scribner,  67  Me.  495,  ovor- 
Jonei,ll»Ma88. 167;RonBnc.  Dugan,  126  ruling  Thayer  ».  Boyle,  80  Me.  175  j  Peo- 
Man.  178  Dnlexs  it  la  accompanied  by  pie  v.  Chnetman,  69  111.  182.  See  also 
evidence  of  continued  familiarity  of  the  prat,  %  426,  n.  And  depositiuns  may  be 
t«rties  and  suapiuioua  acts  or  opportuni-  nsed  aa  in  other  civil  caaes.  State  b.  Hick- 
Sea  for  B«ual  Lercourse  at  the  time  in  erson,  72  N.  C.  421.  The  mother  of  the 
question  Odewald  t>.  Woodaum,  112  child  may  testify  to  her  own  drelarations 
Mass  612-  Eaadale  v.  Reynolds,  nijtra.  as  to  the  paternity  of  the  child  in  her 
In  tliia  action  the  subject  matter  of  the  travail.  Reed*.  Haskins,  116  Mass.  198; 
inquiry  in  regard  to  the  relations  nf  the  Bowera  u.  Wood,  143  Maaa.  182. 
parties  ia  discretionary  with  the  judge  as 
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BILLS  OP  EXCHANGE  AND  PROMISSORY   NOTES. 

§  153  a.  Wb«t  Uws  ooiuld«r«d.  In  treating  this  subject,  the 
rules  of  the  common  law-merchant,  recognized  in  the  courta  of 
England  and  the  United  States  of  America,  Till  alone  be  stated. 
But  it  is  to  be  remembered,  that  as  between  the  holder  of  a  bill 
of  exchange  and  the  drawer  or  indorser,  the  lexi  loci  eontractut  of 
the  drawer  and  of  the  indorser,  and  not  of  the  Acceptor,  governs 
the  liabilities  of  the  drawer  and  of  the  indorser,  respectively. 
Thus,  A  drew  a  bill  in  favor  of  B  (both  being  residents  of 
Demerara),  upon  C,  resident  in  Scotland,  who  accepted  it,  mak- 
ing it  payable  in  London ;  and  B  indorsed  it  to  D,  who  afterwards 
became  banki-upt.  When  C'e  acceptance  became  due,  he  held  a 
bill  of  exchange,  accepted  by  D.  An  action  being  brought  in 
Demerara,  by  D'b  aaaigueen,  a^inst  A  and  B  upon  the  bill,  it  was 
held,  that  the  Roman-Dutch  law,  prevalent  in  Demerara,  and  not 
the  law  of  England,  must  govern  ^e  case ;  and  that,  according  to 
that  law,  the  defendants  were  at  liberty  to  plead  D's  bill  as  a 
compensation,  pro  tanto,  of  the  bill  in  suit. '(a) 

§  154.  cuHiiioktion  of  UabiiitiM.  As  the  acceptor  of  a  bill  of 
exchange  and  the  maker  of  a  promissory  note  stfuid  in  the  same 
relation  to  the  holder,  the  note  being  of  the  nature  of  a  bill  drawn 
by  a  man  on  himself,  and  accepted  at  the  time  of  drawing,  the 
rules  of  evidence  are,  in  both  cases,  the  sama  The  liabilities 
of  the  parties  to  the  instruments  are  of  three  general  classes :  — 
(1.)  Primary  and  absolute  liability;  such  as  that  of  the  acceptor 
of  a  bill  or  maker  of  a  not«,  to  the  payee,  indorsee,  and  bearer; 

1  AUeQ  V.  Eemble,  13  Jur.  287,  Piir.  Coan. 

{a)  So  where  an  accommodation  note  bin  direction,  wai  ji^Terned  by  the  laws  of 

was  dnt«d  at  and  madi:  payahle  in  New  New  York  and   not  thoae  of  QenMay, 

Jpney,   and   waa  afterwards  indonied   in  thouffh  the  ori)(laal  contract  for  a  loan  ol^ 

New  York,  for  the  accommoilstion  of  the  money  in   pntauance  of  which   the   note 

maker,  and  for  the  purpose  of  procurint;  was  given  was  made  in  Germany.      Eei- 

it  to  be  discounted  in  New  York,  where  it  deaheioKr  v.  Hayer,  12  N.  Y.  Super.  Ct. 

was  discounted  at  a  nsurious  rate  of  in-  G06. 

terest,  it  was  held  that,  as  against  the         And  to  tliia  effect  is  Merchants'  Benk 

indorser,  the  law  of  New  YoS   was  the  v.   Griswold,  72  N.  Y.   *72.      The  loeut 

Uv  of  the  contract.     Weil  D.   Lange,  6  amlmctia  ia  not  the  place  where  the  note 

Daly  (N.  Y.)  549.  or  hill  is  made,  drawn,  or  dated,  but  the 

And  so  a  nole  dated  and  payable  at  place  where  iC  is  deliaend  by  the  drawer 

New  York  ami  delirerol  in  NfW  York  hy  or  maker.      Orertoa  n.  Bolton,  9  Heiak. 

mailing  it  to  the  plaintilf  in  Germany  by  (Tenn.)  762. 
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(2.)  Secondafy  and  conditional  liability;  such  as  that  of  the 
drawer  of  a  bill,  to  the  payee  or  iodorsee,  and  of  the  indorser  to 
the  indornee;  (8.)  Collateral  and  contingent  liability;  Buch  as 
that  of  the  acceptor  to  the  drawer  or  indoreer,  and  of  the  drawer 
to  the  acceptor.  And,  accordingly,  the  action  upon  a  bill  or  note 
will  he  brought,  either,  (1)  by  the  payee  or  beared  against  the 
acceptor  or  maker ;  or  (2)  by  the  indorsee  against  the  acceptor  or 
maker ;  or  (3)  by  the  payee  against  the  drawer  of  a  bill ;  or  (4)  by 
the  indorsee  i^inat  the  drawer  of  a  bill,  or  against  the  indorscr 
of  a  bill  or  note ;  or  {H)  hy  the  drawer  or  indorscr  of  a  bill  a^inst 
the  acceptor ;  or  (6)  by  the  acceptor  against  the  drawer. 

§  155.  Points  to  be  proved.  In  these  forms  of  remedy,  the 
material  allegations  on  the  part  of  the  plaintiff  invoke  four  prin- 
cipal points,  which,  if  not  judicially  admitted,  he  must  prove; 
namely,  first,  the  existence  of  tlie  instrument,  as  described  in  the 
declaration;  lecondly,  how  the  defendant  became  party  to  it,  and 
his  subsequent  contract;  thirdly,  the  mode  by  which  the  plaintiEF 
derived  his  interest  in  and  right  of  action  upon  the  instrument; 
and,  fourthly,  the  breach  of  the  contract  by  the  defendant  The 
plaintiff  will  not  be  holden  to  prove  a  consideration,  unless  in 
special  cases,  where  his  own  title  to  the  bill  is  impeached,  as  will 
be  shown  hereafter.  In  treating  this  subject,  therefore,  it  is  pro- 
posed to  consider  these  four  principal  points,  in  their  order.^ 

t  In  this  order,  that  of  Mr.  Chitt;  has  be«n  folloned,  whose  treatise  on  Bills,  c.  6 
(9th  ed.),  SDil  the  treatisa  of  Mr.  Juittce  Stor;  od  Bills,  'hi.ye  been  freely  resorted  to 
througliout  this  Title. 

The  usual  declRrationi  on  bills  and  notes  an  in  the  following  fonns,  according  to 
the  present  practice  in  England,  and  in  most  of  the  United  States,  where  the  common- 
lav  remedies  ate  pursned. 

(1.)  Paya  v.  Acceptor,  of  a  foreign  hill.     "For  that  one  E.  P.,  at .in  the 

kingdom  for  State]  of ,  on ,  made  bis  bill  of  exchange  in  writjng  directed  to 

the  said  (d^tridani)  at ,  and  therebj  required  the  eaid  ide/endiiitl]  Lu daja 

[or,  montlit,  &&]  after  sight  [or,  dalt]  of  that  his  Grst  of  exchange,  the  second  and 

third  of  the  same  tenor  and  diite  not  paid,  to  pay  to  the  plaintiff [fitrt  insert  ths 

turn  tu  exi>rt»*td  in  Vu  bill ;  cmd  if  tht  ntrrenaj  menXiaaed  in  the  bill  u  ime  vihich  hat 
ivd  iU  iraliu  not  titabliahed  by  statute,  the  value  in  the  national 


eiaratey  Aovld  be  averrtd]  ;  and  the  said  {de/endaiU)  on accepted  the  said  bill, 

and  promited  tho  plaintiff  to  pay  the  same,  according  to  the  tenot  and  effect  thereof 
and  of  hia  said  acceptance.     Yet,"  Ac 

In  this  case  the  proposition  of  fact,  to  be  maintained  by  the  plaintiff,  inTolvea,  Dnit, 
the  existence  of  aucu  a  bill  as  he  describes,  end,  secondly,  that  the  defendant  accepted 
it  •■  alleged. 

(2. )  Payee  t.  Hater,  of  a  negotiable  promissory  note.  "  For  that  the  mid  {defend- 
ant), on ,  bv  his  promisBory  note  in  writing,  for  value   received,   promised  the 

pUintiff  to  pay  him  or  bis  order dollars in days  [or,  mantha,  lie.]  after 

the  dale  thereof.     Yet,"  *o. 

Here  the  plaintiff's  case  is  made  ont  by  the  production  and  proof  of  the  note. 

(3.)  Indonet  t.  Acceptor,  of  a  foreign  bill.     "  For  that  one  E.  F.,  at ,  in  the 

kingdom,  fcc.,  on ,  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 

the  asid  {defendant)  «l ,  and  thereby  required  the  said  defendant  in days 

[or,  mantht,  Ac.]  after  sight  [or,  daie\  of  that  his  first  of  exchange,  tha  tecond  Mid 
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§  156.  Ztxlateiico  of  Ui«  contract.     And,  FIBST,  as  to  f^  existence 
'ft/te  inetrumenl,  at  deteribed  in  the  declaration.     Ordinarily  the 


tliird  of  the  same  tenor  and  ilite  not  |a«l,  t»  jar  to  one  0.  H.  or  his  order [lu  i» 

No.  l}i  and  the  said  {fU/aui'iM^  tlieu  ni:ci'|iCnl  tliR  «aj<t  hill;  and  thp  said  (i.  H.  then 
indotsed  the  aame  Vi  the  |>ltiiiiliir  [or,  iTiilnMeil  the  satin.-  aue  to  J.  K.,  and  the  said 
J.  K.  Iben  indorsed  the  same  to  the  plainiilt'J  i  of  hII  n'liii:li  the  said  {drfindani.)  then 
had  notice,  anil  in  caoBideration  thireol'  tlicu  in-uiiiiscd  ihs  [ilniutil)'  la  pay  him  the 
anionnt  of  said  bill,  according  to  Ihc  teuor  and  etTnt  thereof  and  nf  his  raid  accept- 
ance.    Yet."  &c. 

In  this  action  the  plaintiff's  case  is  made  out  liy  proof  of  the  acceiitance,  and  of 
the  indorsement,  the  acceptance  being  an  admiasiuQ  that  the  hill  W]U  {luly  drawn. 

(<.)  Indaritt  t.  Maker,  •>{  a  promiasory  note,     "  For  that  the  said  i,<Ui'tndnnl),  on 

,  by  his  pnjmiasory  note  in  writing,  for  value  received,  promised  one  K.  F.  to  |i«y 

him  or  his  order in days  [or,  months,  fto.l  from  said  dntp  ;  nw\  X'ln-  snid  K, 

F.  then  indorsed  the  naid  note  to  the  plaintiff;  uf  which  the  Haid  [defeaibtiU)  then  hod 
notire,  and  in  coDsideration  thereof  then  tiroiiiised  the  plaiiitiH'  to  pay  hntt  the  ainount 
of  said  note  accordiiis  to  the  tenor  thereof     Yet,"  kc 

Here  the  plaintiff^  case  is  made  out  bj  proof  of  the  maker's  signature,  and  of  tba 
indors'-nient. 

(5.)  Bcartr  t.  Maker,  of  a  promissory  note.     "  For  that  the  said  [dtfatdntU),  OD 

,  by  his  promisBory  note  in  writing,  for  value  received,  promiseil  one  E.  F.  to  pay 

hira  or  the  bearer  of  said   note in days  [or,  niouthii,  4c.]  from  add  date  ; 

and  the  said  E.  F.  then  itssigned  and  delivered  the  said  note  to  the  plaintiff,  who  then 
became  and  ia  the  lawful  owjjor  and  bearer  thereof  ;  of  which  the  aaiil  [de/endaid)  then 
had  notice,  and  in  consiJetation  thereof  then  promiaed  the  plaiutitf  to  pay  hiin  the 
■mount  of  said  note,  accordins  to  the  tenor  thereof.      Yet,"  &c. 

This  declaration  is  proved  by  production  of  note,  and  proof  of  ita  execution  by  the 
defend  an  L 

(8.)  Payee  v.  Dravxr,  of  a  foreign  bill,  on  non-acceptance.     "For  that  the  said 

[dtfendani],  at oo ,  made  his  bill  of  eichaiige  in  writing,  and  directed  the 

name  to  one  E.  F.,  at ,  in  the  kingdom  of ,  and  theteby  reqnired  the  snid  E. 

-  dnys  for.  months,  4c.]  after  sight  [nr,  date]  of  that  his  first  of  eTchange, 


and  date  not  giaid,  to  pay  to  the  plaintiff  ^-~- 
-,  at  said ,  was  presented  to  the  said  E.  F. 


IS  presented  t 
»hi;h  the  sni. 

-  had  due  notice,  and  thereby  bocftme  liable  to  p«y  to  the  plaintiff 
aaid  bill  on  demand,  and  in  eonsideration  thereof  promised  the  plaintiff  to  {lay  hint 
the  same  accordingly.     Yet,"  4c 

Here  the  plaintiff  muat  prove,  if  traversed,  the  draring  of  the  bill,  its  presentment 
to  tlie  drawer  for  acceptance,  and  his  refusal  to  accept  it,  and  notice  thereof  to  the  de- 
fendant ;  together  with  the  protest,  it  being  a  foreign  bill.  See  Salomons  b.  Staveley, 
3  Doug.  263. 

(7.)  Indonte  t.  Drawer,  of  a  foreipi  bill,  on  non-acceptance.     "  For  that  the  said 

{dtftndnnt)  at ,  on ,  maile  his  bill  of  exchanxe  in  writing,  and  directed  the 

same  to  one  E.  F.,  at ,  in  the  kingrlom  of .  and  thereby  rei|uired  the  said  E. 

F.  in days  {or,  months,  Ac]  after  sight  [or,  date]  of  tliat  hia  Qtst  of  exchanite, 

the  second  and  third  of  the  same  tenor  and  date  not  paid,  to  pa;  to  one  G.  H.  < 


i  E.  F.  for 


No.i];  and  the  said  bill,  oi 

acceptance,  and  he  refused  to  accept  the  same;  of  all  which  the  aaid  {defendant),  n 
— — ,  had  due  notice,  and  thereby  beca-n*  liable  to  pay  to  the  plainiilf  the  amount  oi 
aaid  bill  on  demand,  and  in  consideration  thereof  promised  the  plaintiff  to  pay  him 
the  aame  accordingly.     Yet,"  4c. 

A  traverse  of  this  declaration  put*  the  phiintifl".  to  prove  the  drawing  of  the  bill,  — 
the  payee's  indorsement,  and  all  the  snhsequent  indornements  declared  npnn,  —  pre- 
sentment to  the  drawee.  —  liia  default,  —  and  notice  to  the  defendant  of  the  dishonor 
of  the  bill ;  together  with  the  protest,  aa  before. 

(S. )  Indorsa  v.  hidoner,  being  {nyee  of  a  foreign  bill,  on  non-acceptance.     "  For 

that  one  E.  F.  at ,  on ,  made  his  bill  of  exchange,  and  directed  the  aame  to 

one  0.  H.,  at in  the  kingdom  of ,  and  then^by  ref|uirfld  the  sairl  n.  H.,  in 

davs  [or,  months]  after  aight  [or,  dnlp]  nf  that  his  lirsl  of  exchange,  tl  e  ,-ei'ond 

and  third  of  the  same  tenor  and  date  not  paid,  to  pay  t«  the  said  {df/cwianf}  or  bia 
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I  alter  siglit  [or,  date]  of  that  his  Rrat  of  piehniiEr, 
iiior  and  date  not  paid,  to  my  to  one  E.  F.  nr  hia 
ired  the  tnaie  to  tha  BRid  E.  F.  ;  and  Ihe  aaid  (^dt- 
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bill  must  be  produced  at  the  trial,  in  all  the  parts  or  sets  in  which 
it  was  drawn. '  If  the  bill  or  other  negotiahle  tecurity  he  lost,  there 
can  be  no  remedy  upon  it  at  lav,  unless  it  was  in  such  a  state, 
when  lost,  that  no  person  but  the  plaintiff  could  have  acquired  a. 
ri^ht  to  sue  thereon.  Otherwise,  the  defendant  would  be  in  dan- 
ger of  paying  it  twice,  in  case  it  has  been  negotiated.  It  is  also 
his  voucher,  to  which  he  is  entitled  by  the  usage  of  merchants, 
which  requires  its  actual  presentation  for  payment,  and  its  de- 
order  [lure  daeribt  ths  bill  as  in  No.  ]];  and  the  said  (de/endani)  then  indorsed 

the  same  [oa  in  Nn.  3];  and  the  said  hili,  on ,  at  wid ,  was  yiresented  to  the 

Biiid  G.  H.  for  acceijtaDce,  and  he  refused  to  acce]>t  the  name,  of  all  which  the  said  (rU- 

fendani),  on ,  had  due  notice,  aud  thereby  becsme  liable  to  pay  to  the  plaintiiTthe 

■mount  or  said  bill  on  demnuil,  and  in  eonaideratioD  thereof  promised  the  plaintiff  to 
|iay  him  the  same  accordingly.     Yet,"  kc. 

The  proof  of  tbia  declaration  ia  tbe  same  as  in  the  precediiiK  case. 

(9.)  Dravxr  v.  Aeeqtlfir.     "For  that  the  plaiQliff,  oii ,  made  hi*  Wll  of  ax- 

chanf^  in  writing,  and  directed  the  same  to  said  [defmdant),  and  thereby  required 

him,  in daya  for,  months,  Ac. ]    " — --'  '  r...   j.^.i  ..  .i._^  i.=_  .?. ..    ^      ., 

the  second  and  third  of  the  said  tei 

order [a»  in  No.  1\  and  delivered  tl 

Jtndaitl)  then  accepted  the  sanie,  and  promised  the  plaiuIilT  to  pay  the  at 
ing  to  the  tenor  and  effect  thenior.  and  of  his  said  acceptance  :  yet  he  did  not  pay  the 
amount  thereof,  although  the  said  bill  was  prraented  to  him  on  the  daj'  nhi-n  it  he- 
came  due,  and  therenpon  the  same  waa  then  and  there  retui-ned  to  the  plaintilT,  of 
which  the  aaid  {defenditiu]  had  notice." 

In  this  case,  the  plaintiff  may  be  required  to  prove  the  acceptance  of  the  liill  by 
the  defendant,  —  its  presentment  for  ]>aynieiit,  ana  his  i-efusal,  —  paymcDt  of  the  bill 
ly  the  plaintiff,  — and  that  the  defendant  had  effects  of  the  plaintiff  in  his  hands; 
of  vhicn,  hovBTer,  the  acceptance  of  the  bill  aprima  facie  evidence.  It  ia  not  neces- 
aary  for  the  plaintiff  to  make  out  a  title  to  the  hill  under  the  jayee.  Kingman  v. 
Hotaling,  25  Wend.  423. 

(10.)  Indorser  T.  Aceepior.  In  thin  case,  the  plaintiff  may  declare  specially  as  in 
the  preceding  case,  mtUaiia  mviavdii ;  but  the  more  usual  course  is  to  declare  upon 
his  original  relation  of  payee  or  indorsee  [as  in  Adj.  1  and  SI. 

(11.)  Acceptor  v.  Draumr,  of  an  accommodation  bill.     "For  that  the  aaid  (rfe/enrf- 

ani),  on ,  in  considention  that  the  plaintiff,  at  the  request  of  the  said  (de/tndanl) 

and  for  Ilia  accominodalion,  had  then  accented  a  certain  lull  of  exchange  of  that  date 

drawn  by  the  aaid  (dt/mdnnt),  upon  the  plaintiff  for  the  sum  of ,  ]iayab]e  to  one 

E.  F.  or  his  order  in days  [or,  months,  &o.,]  after  sight  Fir,  the  dnte)  of  aaid  bill, 

promised  the  plaintiff  to  furnish  him  with  money  to  pay  said  Iiill  at  the  time  wlien  the 
same  should  become  payable.  Yet  the  said  [defendnnt)  never  did  fiirniah  the  j>lainliff 
with  said  money,  by  reason  whereof  the  plainlilT  has  been  coniiitlled  with  his  own 
money  to  pay  the  amount  of  aaid  bill  to  the  holder  thefrof,  of  nhicli  tlie  said  defend- 
ant had  dne  notice." 

In  this  case  the  plaintiff  mnst  prove  the  drawing  of  the  bill  and  its  BcceptHnce  ;  he 
mast  rebnt  the  presumption  that  he  had  effects  of  the  drawer  in  his  hands,  which  re- 
■ulta  from  his  acceptance,  by  some  evidence  to  the  contrary  ;  and  he  mast  prove  that 
he  boa  paid  the  hill.  This  last  fact  is  not  estatilished  b;  prodactioa  of  the  nill  with- 
out proof  that  it  has  been  put  into  circulation  since  the  acceptance  ;  nor  will  a  receipt 
of  payment  on  the  back  of  the  bill  anSice.  without  ahoning  that  it  was  signed  by  some 
penoii  pTLtitleil  to  demand  (laynipnt     Plii-1  e.  VaubatenburR,  2  (.'amph.  139. 

It  ia  to  be  observed,  that,  where,  by  tlie  course  of  practice,  the  precise  time  of  filing 
the  declaration  does  not  judicially  apjiear,  it  may  be  neiassary,  and  is  certainly  en]*- 
dient,  to  insert  an  avrruient  that  the  time  of  gwyment  of  the  bill  or  note  i*  elajised. 
But  where  the  declnratioii  ia  re(|uired  to  lie  inserted  in  the  writ,  or  fileil  at  ihe  time  of 
commrnoing  the  action,  as  is  the  caae  in  several  of  the  United  States,  this 
ia  onnivessarv. 

n  Bills,  p.  61fl. 
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livery  lip  when  paid. '  Therefore,  wherever  the  danger  ot  a  double 
liability  exists,  as  in  the  case  of  a  bill  or  note,  either  actually 
negotiated  in  blank,  or  payable  to  bearer,  and  lost  or  stolen,  the 
claim  of  the  indorsee  or  former  holder  has  been  rejected.^  And 
whether  the  loss  was  before  or  after  the  bill  fell  due  is  immate- 
rial.^ On  the  other  hand,  if  there  is  no  danger,  that  the  defen- 
dant will  ever  again  be  liable  on  the  bill  or  note,  as  if  it  be  proved 
to  have  been  actually  destroyed,  while  in  the  plaintiff's  own 
hands,*  or  if  the  indorsement  were  specially  restricted  to  the 
plaintifF  only,'  or  if  the  instrument  was  not  indorsed,^  or  has 
been  given  up  by  mistake,^  the  plaintiff  has  been  permitted  to 
recover,  upon  the  usual  secondary  evidence.  So,  if  the  bill  was 
lost  after  it  had  been  produced  in  court,  and  used  as  evidence  in 
another  action.^  By  catting  a  bill,  or  a  bank-note,  into  two  parts, 
as  is  often  done  for  safety  of  transmission  by  post,  its  negotia- 
bility, while  the  parts  are  separate,  is  destroyed;  in  which  case 
the  holder  of  one  of  the  parta,  on  proof  of  ownership  of  the  whole, 

1  Pieriion  r.  Hntchinion,  2  Campb.  311;  HangaM  a.  BoMdiod,  7  B.  &C.  90;  B  D. 
k  R  860;  Ry.  &  M.  404,  n.;  Poole  ».  Smith,  Holt's  Cu.  144;  Rovley  v.  Ball,  3 
Cowen,  303;  Story  oa  Billi,  SS  418,  449;  Ramuz  v.  Crowe.  11  Jnr.  71S:  1  Ei:<:h.  167; 
in  which  ths  cases  are  examined,  Hanaanl  ir.  RobinsoD  coDfirmad,  and  tbe  qneation  put 
■t  rvst. 

"  DavU  0,  Dodd,  4  Taunt  602;  Poole  v.  Smith,  Holt's  Cns.  1«;  Rowley  *.  Ball,  3 
Cowen,  303;  Mayor  p.  Johnson,  3  Campb.  821;  Bullet  i.  Bank  ot  PennsyKanU,  4 
Waah.  a  C.  172 ;  Champion  o.  Terry,  S  B.  i  B.  295. 

»  Ibid.;  Kirbv  v.  Sissoo,  2  WenJ.  650. 

•  Pieraon  v.  Hutchinson,  S  Cainpli.  211;  Swift  b.  StBTens,  8  Conn.  481;  Andsnou 
D.  Robaon,  2  Bay,  495;  BowUy  e.  Ball,  3  Cow.  303.  The  destruction  of  the  bill  may  ba 
infen-eit  from  ciroiiraatance^  Piotard  v.  Tackinaton,  10  Johns.  104;  P«kbody  n.  Den- 
ton, 2  Gal.  3S1 ;  Hinsdnle  t).  Brink  of  OranK^,  8  Wend.  878,  379. 

'  Longv.  Bailia,  2  Campb.  214;  Sx  pnrie  Grwnvnj,  8  Ves.8'2. 

•  RoU  0.  Watson,  4  Bin*  273;  a.  a  12  Moore,  610. 
1  Kagle  Bank  d.  Smith,  6  Conn.  71. 

"  Renner  e.  Bank  of.Coliimhia,  9  Wheat  3B8.  This  may  have  b««n  decided  upon 
the  j^und  that  the  loss  was  by  the  ofEccm  ot  the  court,  while  the  document  was  in 
the  custody  of  tba  law.  The  same  rule  has  heen  applii^,  where  the  bill  iuui  been  aned 
before  coinmiasionert  in  bankruptcy.  Poorley  d,  Mitlanl,  1  C.  &  J.  411;  8.  c.  1  Tyrw. 
331.  Id  the  case  of  a  lost  bill,  the  fseneral  and  appropriate  remedy  is  in  equity,  upon 
the  olTrr  of  a  bond  of  indemnity.  I  Story  on  E^.  Juriaji.  §S  SI,  32;  Ex  parte  Oreen- 
way,  6  Ves,  812;  Pieraon  B.  Hutchinson,  2  Caniph.  211;  Moasop  v.  Ea.lon,  18  Ves. 
431);  Cockell  a.  Brid^^an,  4  Beav.  4S9.  lu  Endanil,  howerer,  by  Stat  9  &  10  W.  IV. 
c.  17,  g  3.  if  any  inland  bill  be  lost  or  miacarried  within  the  time  limited  for  payment, 
the  drawee  is  bound  to  give  anothPT  of  the  same  tenor  to  the  holder,  who,  if  required, 
niu;<t  give  security  to  indemnify  him  iu  case  the  lost  bill  should  be  found.  But  in 
aonie  cnses  the  courta  of  law  hare  sustained  an  action  by  the  payee,  for  the  origiiial 
consiiUratinn  where  the  note  or  bill  waa  not  received  in  extin^isbment  of  the  DrigiDaJ 
Gontnct  (Rolt  ".  WatsoD,  2  Bing.  273);  or,  upon  the  f;rouDd  that  the  defendant,  heitif; 
the  drairer  of  the  bill,  had  prevented  the  indorsee  from  obtaining  the  money  of  the 
drawee,  by  refusing  to  enable  litin  so  to  do  (Murray  p.  Carrett,  3  Call,  373).  And  in 
other  cases,  the  owner  of  a  bill,  lost  before  it»  maturity,  baa  been  permitted  to  recover 
at  law,  on  sirins  the  defenilant  an  indemnity  (Miller  d.  Webb,  8  La.  516;  l*wis 
V.  Pevtario,  4  Martin,  N.  a.  4);  but  if  lost  after  it  bad  become  du'-,  and  had  lieen  pro- 
tested,  no  indemnity  was  held  reijuisite  (Hrent  ii.  Errtn;;,  3  Martin,  N.  s.  303).  See  alio 
8  Kent,  Comm.  104,  and  coie*  cited  by  Comatock,  editor. 
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has  been  held  entitled  to  recover.*  If  the  loss  of  a  promissory 
note  is  proved,  the  plaintiff,  .if  he  is  the  payee,  may  recover,  un- 
less  it  is  affirmatively  proved  to  have  been  negotiable;  for,  in 
the  absence  of  such  proof,  Uie  court  will  not  presume  that  it  was 
negotiable." 

§  157.  Same  anbject.  This  amount  of  proof  is  incumbent  on 
the  plaintiff  in  order  to  recover  his  damages,  whatever  may  be  the 
point  in  issua  But  where  the  general  zMue  is  pleaded,  the  plain- 
tiff must  also  prove  every  other  material  avenncnt  in  his  declara- 
tion. If  the  issue  is  upon  a  point  specially  pleaded,  all  other 
averments  are  admitted,  and  the  evidence  is  confined  to  that 
point  alone. 

§  153.  Bignattuo.  After  the  note  or  bill  is  produced,  the  nest 
step  is  to  prove  the  tignatwre  of  the  defendant,  where,  by  the  na- 
ture of  the  action,  or  by  the  state  of  the  pleadings,  or  the  course 
of  the  court,  this  proof  may  be  required.^  (a)  If  the  signature  ia. 
not  attested,  the  usual  method  of  proof  is  by  evidence  of  the  per- 
son's handwriting,  orof  his  admission  of  the  fact*  If  it  is  attested 
by  a  subscribing  witness,  that  witness  must  be  produced,  if  he  is 
to  be  had,  and  is  competent.^    Some  evidence  has  also  been  held 

1  Hirtsdalfl  n.  Bank  of  Omnge,  8  Wcncl.  378;  BiiUct  v.  Hank  of  PMinsylvnnia,  2 
Waah.  C.  C.  172;  Patton  v.  Stale  Bank,  2  N.  &  McC.  484;  Bunk  of  United  States 
t.  Sill,  5  Conn.  106;  Fanners'  Bunk  v.  Rpynolils,  5  Rand.  1S6. 

*  McSair  V.  GilluTt,  S  Wend.  344:  Pintard  i.  Tackington,  10  Johns.  104, 105.  Se« 
farther,  Bavlry  on  Bills,  413-418.  In  a  suit  by  the  paj-ee  nj^inst  tbe  ninkiT  of  a 
promissory  Dote,  if  the  note  be  so  miitilatei]  that  the  payee's  name  is  illegible,  the 
liiintifr  mast  prove  that  the  note  was  made  to  him,  and  was  in  his  possession'  at  the 
commencement  of  the  unit,  and  that  it  we*  mutilated  under  circain stances  not  affect^ 
bg  ita  validity.     Hnl^h  v.  Dickinson,  7  Blackf.  48. 

'  See  tafmt  5  18. 

*  Wliere  (he  plnintiff  relies  on  the  defendant's  Terbal  ndmisnon  that  be  made  the 
note  in  question,  the  identity  of  the  note  referred  to  must  be  satisfscCoriiy  estahlished. 
Therefore,  where  the  agrat  of  the  holder  of  s  not*,  payable  to  bearer,  tailed  on  the  de- 
fendant irith  the  al!e|!«l  note  in  his  pocket,  which  he  did  not  exhibit,  but  told  him  he 
had  a  note  for  that  amount  against  him,  and  requested  payment  of  it  for  the  plaintjlf ; 
anil  the  defendant  replied  tlint  lie  had  given  such  a  note,  and  would  pay  it  if  the  plain- 
tiffwDuld  make  a  small  deduction,  sad  indulge  him  an  to  time  ;  it  n-an  held,  that  the 
note  decUreil  on  and  produced  at  the  trial  nns  not  suffirlenlly  identiHed  nith  that  to 
■hich  the  admission  referred,  and  that  the  proof  was  insufficient.  Palmer  v.  Manning, 
4  Denin.  131. 

*  StKonle,  xo\.  i.  S§S3II-£74,  where  the  proof  of  the  execution  of  instrumeDts  is 
mon  fully  treated. 

in)  By  statute  in  Henachuaetts,  signa-        Thia  statute  does  not  apply,  however, 

tores  to  written  inatrUTnenls  ileclared  on  or  to  the  sij^atiire  of  n  witness  to  an  attosle<[ 

act  forth  as  a  cause  of  action  or  as  a  ground  giromiiisory  note.     Holden  e.  Jenkins,  125 

ord'feiiceorset-ofr,  shall  be  taken  as  ad-  Moss.  446. 
vutat,  unless    the   party   songhl    to    be         In  Mati 

rharip'd  thereby  file*  in  court  within   "'  t.   ,     >,-    ■ 
tiMf  allowed  for  on  answer,  a  spwiflZ  d< 

of  the  i^DuinenMSS  thereof,  and  a  demand  >ee  anlt,  c.  1,  g  IS. 
that   th«y   shall    be    proT«r!   at   the  trial. 
Haas-  Pah.  Stat,  c  167,  f  21. 
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requisite  of  the  identity  ot  the  party  with  the  person  whose  aig- 
nature  is  thus  proved;  but  slight. evidence  to  this  ]ioint  wil- 
suffice.^  If  it  is  alleged  in  the  declaration,  that  the  bill  was 
drawn,  or  accepted,  or  that  the  note  was  made  by  the  party,  "  hia 
own  proper  hand  being  thereunto  subscribed,"  it  has  been  thought, 
that  this  unnecessary  allegation  bound  the  plaintiff  to  precise 
proof,  and  that  if  the  signature  appeared  to  have  been  made  by 
another,  by  procuration,  it  was  a  fatal  variance.'  But  the  weight 
of  later  authority  is  otherwise;  and  accordingly  it  is  now  held, 
that  these  words  may  be  rejected  as  surplusage.^  If  the  instru- 
ment was  executed  by  an  agent,  his  authority  must  be  proved,  to- 
gether with  his  handwriting;  and  if  he  was  authorized  by  deed, 
the  deed  must  be  produced,  or  its  absence  legally  accounted  for, 
and  its  existence  and  contents  shown  by  secondary  evidence.*  If 
the  instrument  is  in  the  hands  of  the  adverse  party,  or  bis  agent, 
notice  must  be  given  to  the  party  to  produce  it.' 

§  159.  Sav«ral  aiKoatar*!.  If  there  are  several  aignaturtt,  they 
must  all  be  proved ;  and  an  admission  by  one  will  not,  in  general, 
bind  the  others.*  But  where  the  acceptors  are  partners,  it  will 
suffice  to  prove  the  partnership,  and  the  handwriting  of  the  part- 
ner who  wrote  the  signature.^    If  the  signature  is  not  attested  by 

1  See  anit.  vol.  L  S  575;  NeWn  f.  Wliittull,  1  R.  &  Aid.  19  ;  Pup-  r.  Msnn,  1  M. 
i.  M.  ;d  1  M«aJ  tr.  Young,  4  T.  R.  2S  ;  Bulkeley  a.  Butler,  2  B.  &  <.:.  431 ;  CLitty 
&  Uulme  on  Bills,  641,  S42  <9tli  eA.).  Sometime  ideiititj  of  iiamu  Till  BulBce. 
HjUpti  1-.  Ryde.  i  A.I.  &  El.  N.  a.  630-631. 

"  2  Stark.  Ev.  203 ;  2  Pliil.  E».  4. 

*  This  point  was  fint  niisiHl  tinrore  lx>rd  EllenboroURh,  in  ISOl,  in  \x\y  r.  Wilson, 
6  E9[i.  ISO,  when  he  hrld  it  mntter  of  subsUnce,  am)  nonnuiterl  the  plnintifT  for  the 
Tarianue.  Afterwflnls,  in  1809.  in  Jones  o.  Mars  et  at.,  2  Campb.  305,  which  was 
aj^insl  partners,  ns  drairers  of  a  bill,  "  Cheir  own  hiivU  h.'int;  thereto  Biil)seribed,"  and 
tliB  proof  beinji,  that  the  niiiiia  of  their  linn  of  "  Mars  &  Co."  was  snlwcribed  by  one 
" ''     1  only,  Cl>e  same  learneil  jiidf^  refused  to  nonsuit  the  plainiilf  for  that  canae. 


In  the  fjllavrinif  year,  the  ori(;inat  point  being  directly  before  him  in  Helinsley  v.  Loader, 
2  Caninb.  450,  he  said  It  would  be  too  narrav  a  construction  of  the  words  "  uwu 
hands,  to  rei)uire  that  the  name  nbonld  be  written  by  the  party  biinself.  And  of 
tills  ouiniou  was  Lonl  T-'nUidRn,  wlio  accordincilv  hrld  the  words  m'-re  surpliisagp,  in 
Booth  V.  Grove,  1  M.  &  Miilk.  182;  a.  c.  3  C.  &  P.  335.  See  also  Chilty  k  Hnlme  on 
Bills,  pp.  570,  627  (9th  ed.  j.  If  the  party  signwl  by  the  iuitials  only  of  bis  name,  in- 
tending thereby  to  be  bound,  it  is  suffii'ient.     Palmer  v.  Stephens,  1  Denio,  471. 

*  Johtiwu  (t.  Mason,  I  K^ip.  89. 

*  See  nuU,  vol.  i.  gj  560-jt>3.  Notice  to  the  agent  is  unnei^agary.  Barton  c. 
Paviie,  2  C.  i  P.  520. 

'•  See  ante,  vol.  i.  §  174  ;  Gray  v.  Palmer,  1  Etp.  135  ;  Sheriff  n.  Wilkes.  1  East, 
46 :  C'arviclt  v.  Vickery,  2  Dong.  853,  n. 

T  See  ante,  Tol,  i.  %  111.  As  to  admission  by  partners,  see  aitU,  vol,  i.  j  ]  12,  and  n. 
In  the  modern  EiikIisIi  practice,  under  the  issue  of  non  nccrperuiU,  though  it  be  aboj  d, 
in  defence,  that  the  acceptance  was  given  by  one  partner  in  fraud  of  the  firm,  ypt 
■nch  pi-oof  does  not  require  the  plainiilf  to  show  that  he  gave  a  consideration  for  the 
bill,  unless  the  evidence  of  the  defetidanta  sfTeets  him  with  knowledge  of  tlie  fraud. 
Milsgruve  V.  Dmke,  S  Ad.  Jc  EL  N.  s.  185.  In  the  American  courts,  where  the  old>^ 
rules  of  piactlce  are  still  observe't,  it  is  otherwise.  See  infrn,^  172.  A  signatnrr  by 
tne  names  and  anrnames  of  the  several  members  of  the  lirni  is  sufficient  to  charge 
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a  subscribing  witness,  the  admtstion  of  tho  party  ia  sufficient 
prtMjfof  it;  othorwiae  the  subscribing  witneas  muat  be  called;^ 
hut  the  admiaaion  of  the  partj  that  the  signature  ia  his,  if  not 
solemnly  made,  does  not  eatop  him  from  disproving  it.^  Payment 
of  money  into  court,  partial  paymenta  made  out  of  court,  promiaes 
to  pay,  a  requeat  of  forbearance,  and  for  further  time  of  payment, 
and  a  promise  to  give  a  new  aecurity,  have  severally  been  deemed 
sufficient  to  dispense  with  proof  of  the  signature.*  A  promise  by 
the  maker  to  pay  a  note  to  an  indorsee,  made  after  it  fell  due,  has 
been  held  an  admission  not  only  of  hia  own  aignature,  but  of  all 
the  indorsements,  superseding  the  necessity  of  further  proof.* 

§  160.  VurUnofl.  The  bill  or  note  produced  must  conform  in 
ail  respects  to  the  instrument  described  in  the  declaration;  for 
every  part  of  a  written  contract  is  material  to  its  identity,  and  a 
variance  herein  will  be  fatal.*  (a)  But  where  it  ia  alleged  that  the 
party  on  such  a  day  made  his  promissory  note,  but  it  is  not  alleged 
that  the  note  boj-e  date  on  that  or  any  other  day,  this  is  not  con- 
sidered as  giving  a  date  to  tho  note,  so  as  to  cause  a  variance  by 
proof  of  a  note  bearing  date  on  a  different  day.*  If  there  be  any 
alteration  apparent  on  the  instrument,  tending  to  render  it  sus- 
pected, the  plaintiff  must  be  prepared  with  evidence  to  explain 
it^  (b)   And  if  the  plaintiff  sue  aa  payee  of  a  bill  or  not«,  which 

I.  Seymour,  8  M.  G.  ft  8.  792 ;  Blodgett  p.  Jackson,  40 

1  Sne  anU,  vol.  i.  SS  5flB-S72. 

*  H,ill  r.  Husc,  10  Mnna.  S9  ;  Salem  Bank  b.  Gloncester  Bank,  17  Hast.  1 ;  anU, 
Tol.  i.  a  27,  186.  205,  572. 

<  See  anie,  vol.  i.  %  205,  Innel  v.  Benjamin,  3  CttmpK  40 ;  BoMnquet  v.  Anderwn, 
8  Esp.  43 ;  Helnmley  v.  LoaEler,  2  Ciimpb.  450  ;  Jones  d.  Morgan,  Id.  474. 

*  Reptinger  v.  Griffitb,  2  Gill  &  Jolms.  266. 

»  See  vol.  i.  §5  58,  81,  88,  S4  ;  and  atipra,  §3  11  b.  11  d,  a-<  to  the  Iftw  of  variance.  K 
note  made  pnyahle  to  the  maker'iovni  order,  and  by  him  indorsed  iu  blank,  will  siippon 
a  count  on  such  a  note  as  mmle  payable  to  the  bearer.  Houperv.  Williams,  12  Jar.  270. 
Mastere  r.  Baretto.  8  M.  G.  4  a.  433.  But  prior  to  its  indorsement  it  ia  not  ft  prom- 
inoTj  antK,  within  the  Stat.  3  &  4  Anne,  c  S.     Brown  n.  Ve  Wiutoo,  12  Jur.  678.  (c) 

s  .Smith  V.  Lord,  S  Jar  450  ;  s.  c.  2  Dowl.  &  L.  679. 

I  See  vol.  i.  $  564. 

(i>)   But  a  memomndum  written  at  ths  der,   139  Mess.  381.     Thia  ia  trae  of  a 

bottom  of  a  promiaaory  note  which  is  coa-  I'cceipt  jpon  the  back  of  a  note  of  part  of 

traitictory  to  the  note,  hs  where  iin  ad<Ution  the  amoant,  and  ■  memorandum  that  it 

la  B note  made  it  pnyable  before  ita  date,  has  been  protested  fornon-paymenL    Buhl 

does  not  form  pirt  of  the  eontratt,  but  is  u.  Trowbridge,  42  Mich.  1 ' 

(i)  This  a  '       * 

of  proof  wl lie 


(e)  So  held  in  the  Coart  of  Eifhenner,  Wood  v.  Mytlon,  10  Ad.  &  Rt.  n.  a.  805, 

Fli);lit  V.  Maclean,   16   Mpea.  &  \V,   51  ;  it  v/aa  held  that  such  an  instrunipnt  waai 

Hooper  i'.  Williama,  2  Rich,  13  ;  also  in  promissory  note  before  indorsement. 
Wood!  r.  Kidlsy,  11  Humph.  IM,-  but  in 
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purports  to  be  payable  to  a  persoa  of  a  different  name,  tbis  also 
may  be  esplained  by  evidence  aliunde,  if  the  record  contains  the 
proper  averments.^  So,  if  the  drawer  and  drawee  of  a  bill  are  of 
the  same  name,  and  the  recurd  does  not  assert  that  they  are  two 
persons,  parol  evidence  is  admissible  that  they  arc  one  and  tbe 
same  person,  and  of  course  that  the  bill  amounts,  in  effect,  to  a 
mere  promissory  not«.'  If  the  action  is  by  the  indorsee  against 
the  indorser  of  a  bill  dishonored  on  prcBontment  for  payment,  the 
allegation  of  its  acceptance  iB  not  descriptive  of  the  instrument, 
but  is  wholly  immaterial,  and  therefore  need  not  be  proved.*  And 
in  an  action  against  the  acceptor,  if  hia  acceptance  be  unneces- 
sarily stated  to  have  been  made  to  pay  the  bill  at  a  particular 
place,  and  there  is  an  aTcrment  of  presentment  there,  this  aver- 
ment also  is  immaterial,  and  need  not  be  proved.*  If  the  cur- 
rency mentioned  in  the  bill  is  foreign,  and  its  equivalent  value 
has  not  been  established  and  declared  by  law,  the  value  will  of 
course  be  alleged  in  the  declaration,  and  must  be  proved,  includ- 
ing the  rate  of  exchanf^e  when  the  bill  became  due ;  together  with 
the  duration  of  the  usances,  if  any  are  stated  in  the  bill. 

§  161.  Defendant's  liablUty.  SECONDLY,  thc  plaintiff  must  sfaow 
how  the  defendant  was  a  party  to  the  hill  or  note,  and  the  nature  of 
his  contract.  If  tbe  action  is  againtt  the  acceptor,  the  acceptance 
must  be  proved.  And  an  acceptance,  where  it  is  not  otherwise 
qualified  or  restrained  by  the  local  law,  may  be  either  verbal  or 
in  writing;  or  may  be  cither  by  espreas  words,  or  by  reasonable 
implication.'  'By  the  French  law,  every  accceptance  must  be  in 

1  Willis  V.  BBrret,  2  Stark.  29. 

*  Roach  V.  Osller,  1  Man.  k  Ry.  130.  If  tha  decUrarion  w  on  a  bill  of  eichawfe, 
u  drawn  ty  8.  a.,  kdiI  made  [laysble  "  to  3.  3.  or  onler,"  and  the  bill  produced  in 
evidence  Toaila,  "Fay  to  ray  onier,"  it  is  do  rariancF.  Smith  v.  McClure,  5  East,  476  ; 
Bluett  u.  Middleton,  1  DuwI.  &  L-  376  ;  Masters  b.  Barmta.  2  C.  &  K.  715. 

>  Tanner  v.  fieaa,  4  B.  &  C.  312,  ovemiling  Jones  v.  Morgan,  2  Campb.  Hi,  as  ta 
this  point. 

«  Fi'eemaQ  v.  Eennell.  Chitty  uid  Hulme  on  BUla,  p.  613. 

*  Story  DU  Bills,  §S  242,  243. 

Ksnaioe  and  rnlii!  prainisa  of  the  defen-         The  unanthorizeil  alteration  of  a  note 

dants.     Bjt  the  paper  itself,  unaided   by  after    delivery  diacharflea    the    iiroiniHor. 

other  evidence,  may  satisfy  the  jury,  or  it  Anfflo  o.  North  Western  Ins.  Co.,  S2  U.  S. 

may  not.     it  may  explain  it^lf  or  it  niny  S30  ;  Cape  Ana  National  Bank  c.  Buraa, 

fresrnt   indioations  of   fraud  or  fnrgery.  129  Mass.  fiB6.     An  altenitioa  on  a  note 

n  sanh  cane  the  bui-den  of  proof  rrXa  oa  will  aroiil  the  note  aa  to  those  parties  who 

the  plaintUr,  and  the  question  of  whether  hare  not  consented  to  tbe  altiratinn,  at- 

the  alteration  is  a  forjtery  or  not  'm  a  qii"S-  thcniKh   it  may  have  been  made  withiint 

tiori  of  fapt  for  the  jury.     Dodge  v.  Has-  any  fraudulent  intent.     Draper  e.  Wood, 

kell,  m  Mn.  42B.     And  when  a  material  112  Maas.  315;  Booth  v.  Fowen^  G6  N.  Y. 

alteration  is  nroved,  the  burden  is  nn  the  22. 
plaintilT  to  show  the  defendant's  conienC 
to  tbe  alteration. 
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irriting.  B7the  English  law,  tlie  acceptance  of  a  foreign  bill 
may  be  verbal  or  in  writing;  but  that  of  an  inland  bill  must  be 
only  in  writing,  on  the  bill  itself.  In  all  other  coses  an  accep- 
tance by  letter  or  other  writing  is  good ;  though  it  is  usually  made 
on  the  bill.'  If  the  acceptance  is  by  an  agent,  his  authority,  as 
we  have  seen  in  other  cases,  must  be  ahown.^  Where  the  action 
is  against  some  of  several  acceptors  ormakeri,  the  others  are  com- 
petent witnesses  for  the  plaintiff,  to  prove  the  handwriting  of  the 
defendant^  So,  if  the  action  is  against  partnen,  after  proof  of 
the  partnership,  the  admissions  of  one  of  the  firm  are  good  against 
all.*  A  signature  by  the  names  and  surnames  of  the  respective 
partners  is  sulficient  to  charge  the  partnership ;  and  it  seems  that 
such  signature  made  by  one  of  the  partners  will  sufhca^  If  the 
bill  is  drawn  payable  after  sight,  it  is  in  general  necessary  to 
prove  the  precise  time  of  acceptance;  hut  if  the  acceptance  is 
dated,  this  is  suRicicnt  evidence  of  the  time;  and  though  the 
date  is  in  a  hand  diffei-ent  from  that  of  the  acceptor,  it  will  be 
presumed  to  have  been  written  by  his  authority,  by  a  clerk,  ac- 
cording to  the  usual  course  of  business.^    If  the  acceptance  was 

I  Stoiy  OD  Bills,  5  212;  Chitty  &  Hiiline  on  BiUs,  pp.  SlJ-SS3(ethed.),  A  nnrni* 
In  to  acc«|>t  an  eiiisthig  bill,  Bpecilii-aJly  drsfribed,  is  a  good  aecpptanc^  Grant  o.  Hunt, 
1  H.  G.  &  3.  44  ;  10  Jur,  228 ;  Stoir  on  Dills,  $£44 ;  but  whether  t.  pramise  to  accept  t. 
nan  .existing  bill,  to  he  drown  at  a  future  day,  ia  a  ^ood  acceptance,  is  a  point  not 
nniferasJlv  agreed.  Aa  between  the  dtawee  and  a  third  penon,  who  has  tnUen  the 
bill  npon  the  fitilh  of  tim  promise  to  accept  it,  the  doctrine  was  for  a  lon^  time  main. 
tnined  in  England,  thiil  it  amounted  to  an  nnceptance  of  the  bill.  But  thitt  ductiins 
IiM  recBntIv  li-en  re-riamiiied  and  Bir|ilicitly  overruled,  in  the  Bank  of  Ireland  v. 
Archer,  11  M.  &  \V,  383.  "  Biit  the  rule,"  sjys  Mr.  JustiCE  Story,  '•  as  formerly  held, 
■iwiiya  incluilril  the  qualification,  that  the  paper  containing  the  promise  should 
dificribi-  the  bill  to  he  drawn  in  Cenns  not  to  be  mistaken,  so  as  to  identify  and  distin. 
f^iisli  it  from  all  others  ;  that  the  hill  shonld  he  drawn  within  a  reasonable  tinie  after 
th»  pijicr  was  writleu  ;  and  it  should  be  receivMl,  by  the  perwiii  taking  it,  uiion  the 
l.iitli  of  the  promistd  acceptance  ;  and  if  either  of  the-se  circumstanres  should  fail,  the 
promise  would  not  amount  to  an  acceptance.  Under  these  i^ualili cations,  the  nila 
aeemi  to  be  firmly  established  ill  America  npon  the  footing  of  the  old  anthorities.  But 
the  rule  is  nppliuable  only  to  the  cases  of  hills  imj-able  on  demand,  or  at  a  fixed  time 
after  ilnte,  and  nut  to  billa  payable  at  or  after  sight ;  for  it  is  obvious,  that,  to  consti- 
tute an  acceptance  in  the  latter  chs''S,  a  presentment  is  indispenAabltt,  since  the  time 
that  the  bill  is  to  nin  cannot  otherwise  he  aweitajned."  Story  on  Bills,  §  24D.  And 
Mv  Chitty  &  Hulme  on  Bills,  pp.  284,  285-297  ;  Ulster  OoQDty  Bank  s.  MacFarlan,  S 
Hill  (S.  Y.).432. 

'  Supra.  §5  59-a8. 

*  Vork  V.  Blott,  5  M.  &  S.  71  ;  Chitty  k  Hulme  on  BUU,  p.  637  (9th  ed.).  Sw 
anU,  Tol.  i.  5  399  ;  Poole  o.  Palmer,  a  H.  &  W.  71. 

*  See  (ink,  vol.  i.  JS  172.  174;  177. 

*  Norton  r.  Seymour,  3  M.  G.  &  Sc  792. 

■  GlnsBop  V.  Jacob,  4  Campb.  227  ;  8.  c.  1  Stark.  69  ;  Chitty  &  Hnlme  on  Bills,  p. 
292  (9th  ei!. ).  An  accpptuice  by  the  wife  of  the  drawee,  bv  writing  her  own  name 
on  the  bill,  is  snfDcient  to  bind  him  as  acceiitor,  if  she  had  antbority  to  accept  the  bill. 
LiniluH  B.  Bradwell,  17  Law  Jhit.  121  ;  9  Law  Mag.  H.  8.  149  ;  12  Jur.  230  ;  S  M.  G. 
fc  Sc  583.  The  mere  pro'liiction  of  a  bill,  with  formal  jiroof  of  the  acceptor's  hand- 
writing, is  prima  faeie  evidence  that  the  bill  was  acce|>ted  during  its  currency,  and 
icitbiD  a  reasonable  time  of  its  data,  such  baing  the  regular  course  of  bunnus.    Th* 
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hif  parol,  the  person  vho  heard  it  must  be  called ;  and  if  the  an- 
swer relied  on  was  given  by  a  clerk,  his  authority  to  accept  bills 
for  his  master  must  also  be  proved.^(a) 

§  162.  Sune  subject.  In  an  action  againtt  the  drawer,  makp.r, 
or  indorter,  of  a  bill  or  note,  the  same  proof  of  signature,  and  of 
^;ent's  authority,  is  requisite  as  in  the  cose  of  an  aoceptor.^(A) 

§  163.  PUlntUTa  right  to  sua.  In  the  third  place,  the  plaintiff 
mutt  prove  hit  ttiterest  in  the  bill  or  note,  or  kit  title  to  sue  thereon. 
Where  the  action  is  between  the  immediate  parties  to  the  con- 
tract, as  payee  and  maker  of  a  note,  or  payee  and  acceptor  of  a 
bill,  the  plaintiff,  ordinarily,  has  only  to  produce  the  instrument 
and  prove  the  signature,'  But  where  the  plaintiff  was  not  an 
original  party  to  the  contract,  but  has  derived  his  title  by  means 
of  some  intermediate  transfer,  the  steps  of  this  transfer  become, 
to  some  extent,  material  to  be  proved.  The  extent  to  which  the 
proof  must  be  carried  will  generally  depend  upon  the  extent  of 
the  allej^ations  in  the  declaration.  Thus,  if  a  note  made  payable 
to  A.  B.  or  bearer  is  indorsed  in  blank  by  the  payee,  and  the 
holder,  in  an  action  against  the  maker,  declares  upon  the  indorse- 
ment, he  must  prove  it;  although  the  allegation  of  the  indorse- 

KflKnialileiiPBS  of  the  time  depends  on  the  relatim  placea  of  ftixtde  of  the  parties  to  ths 
hill.      Ruliei'tH  V.  Betht^ll,  U  Eiig.  Law  &  tx).  SIS. 

'  Siiwyer  i>.  Kilchiin,  1  Esp.  SOU.  Aa  to  what  conduct  or  vrocda  omannt  to  a  verbal 
acwptaiiue,  see  Chttty  &  Hulme  on  Bills,  pp.  238,  369  {Stli  e<l.)  ;  Slory  on  Bills, 
!S  243-247. 

*  Aa  to  the  proof  of  handnriting.  Fiee  anit,  vol.  L  §§  S76-SSL  As  to  proof  by  ths 
sabscribitig  witueas,  see  ante,  vol.  i.  g§  Stl9-S75.  And  u  to  ailmissioos  b;  the  party, 
or  by  niiB  of  asvenl  parties,  see  nnit,  vol.  i.  §§  27,  173-205. 

*  Kiug  B.  Mtboii,  2  Campb.  S.     See  also  Pisacock  c.  Rhodes,  2  Doag.  833. 

(d)  Where  a  note,  puralilo  on  time,  ii  in  an  action  brongbt  by  them  againnt  one 
indomed.  and  the  jiidoraeraent  is  notdated,  of  their  mi'iiiliora,  Co  recover  nasessnients 
tud  there  ia  no  evidence  to  show  when  it  on  a  depnait  note,  mnat  prove  not  only  the 
waa  inaiie,  the  preaumption  ia  that  the  actual  Hsaessinenta,  hut  must  produce  pro- 
transfer  of  the  note  was  made  at  oi'  soon  par  evidence  of  their  act  of  incorporation 
aftiT  ltd  dute.  Balch  d.  Onion,  4  Cjsh.  and  by-lnws,  nnd  show  that  the  aaaBna- 
(Mass.)  559.  In  an  action  by  the  payev  of  meuts  are  made  in  accorilaiice  therewith, 
a  negutiable  note  against  two  or  mora  par-  Atlantic  Mut  Fire  Ina.  Co.  B.  Fitzpatrick, 
■ODS  as  joint  promisors,  where  one  of  Iho  2  Gray  (.Maas.),  279.  And  if  the  mutual 
dcfendanta'  namea  ia  on  the  face  of  the  insurance  company  be  a  foreiijn  one,  it 
note,  and  the  names  of  the  othcra  an  on  muiit,  in  such  an  action,  ahow  affirmatively 
ita  bock,  without  dat«  and  in  blank,  the  that  the  contract  of  inannince,  which  is  Iho 
legal  iWBSumption  is  that  ail  the  names  ooiisidonilion  of  the  note,  is  a  valid  mn- 
werc  Hijineil  at  the  name  time.  Reiithnll  tmut  according  to  the  laws  of  the  Stale  in 
D.Judkina,13Hct.  (Mn3s.)26S.  Thele^pil  whirdi  it  is  moiie.  Jones  v.  Smith,  3  Urav 
preaiimption  ia  that  a  note  hna  been  Irans-  (Mass. ),  501.  But  it  the  action  on  snch 
lerroil  in  tha  usual  course  of  buaine-sa,  for  not>^  is  lirought  by  the  indoniee,  and  lie  ia 
a  vnluabla  coni-iilonttion,  and  before  it  was  a  Annii,^  bolder  without  notice,  acnmpli- 
dishonoreil.  Andrews  k.  Chadhonme,  19  anee  by  the  company  with  the  reiinisitionit 
Baih.  (.V.  Y.)  147  ;  Leland  i.  Famham,  of  law  mnv  he  presumnl,  in  theaWni'eot 
S5  Vt.  553.  evidence  to  the  contrary.    Ibid.:  Williann 

{bi  A  mutual  lire  insntance  company,  b.  Cheney,  Id.  31^. 
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ment  was  uiuieceBsary ;  for  he  might  have  Bued  as  bearer  only, 
in  which  case  the  indorsement  need  not  be  proved. '(a)  If  the 
name  of  the  payee  in  the  bill  or  note  was  left  blank,  and  the 
plaintiff  has  filled  it  by  inserting  his  own  name,  he  must  show 
either  that  he  was  intended  as  the  original  payee,  or  that  the  bill 
came  regularly  into  his  possession.^  If  there  are  several  persons 
of  the  same  name  with  the  payee,  the  possession  of  the  bill  or  note 
is  prima  fade  evidence  that  the  plaintiff  was  intended ;  but  if 
there  be  two,  father  and  son,  in  the  absence  of  other  proof,  it  will 
be  presumed  that  the  father  was  intended.^(&)  And,  where  the 
bill  or  note  is  made  payable  to  a  firm  by  the  name  of  A.  &  Co., 

1  Waynatn  v.  Betii,  1  Camjib.  175.  And  sra  ante,  vol.  i  $  60.  If  he  luea  u 
tearsr  oqIt,  the  inilunement  Deed  not  be  pivTed.  Witboar  v.  Tamer,  6  Pick.  626. 
See  also  Hliikel;  v.  Grant,  6  Muss.  386.  And  poasHSsioii  of  a  ncgotinU'd  bill  or  note  u 
prima/aat  endence  of  title  in  the  holder,  on  proof  of  the  indorse lurnts.  See  Moh- 
tam  n.  Mills,  1  Sandf.  S.  C.  37.  Every  indorsement  of  a  iiromiBsory  note  will  bw  pre- 
sumed to  bare  been  made  at  the  place  of  luakiug  the  Dote,  until  the  contrary 
ajipears.     Duncan  «.  Sparroiv,  3  Bub.  (La.)  167. 

■  Cnitubley  v.  Hana,  6  Taiiut  D29  ;  s.  c.  1  Alarsh.  20.  Where  the  payeu  indorsed 
the  note,  but  did  not  duliver  it,  and  after  bia  death  it  nas  delivered  by  the  execntor  to 
the  plaiutilf,  it  was  held  that  the  plaiutitf  bad  no  title  to  sue  on  the  note.  Bromage  v. 
Uoyd,  1  Kxch.  S2. 

*  Sveeting  v.  Fowlet,  1  Stark.  100  ;  Stebbiog  o.  Spicer,  6  U.  0.  Ii.  8.  S27  ;  ante, 
ToL  L  S  S38,  n. 

(a)  In  an  action  on  a  note  payable  to  a  waa  that  the  intestate  never  had  possession 

prreou  named,  or  bearer,  whan  the  plain-  of  thenoteashisono  prgpertv,  norclaiined 

tilf  brings  llie  note  declared  upon  in  his  tohave,  bnt  that  he  had  itonty  asprenidetit 

band  and  offers  it  in  evideuce,  this  'iB  not  of  the  bank,  this  was  held  a  good  defeni-e. 

only  evidence  that  he  ia  the  hearer,    but  The  possession   must   not  be  fraudulent, 

alw  raises  a  presumption  of  fact  that  he  Towne  ii.  Wason,  123  Masa.  C17. 
is  the  owner  ;  and  this  will  stand  as  proof  [b]  In  some  States,  if  a  person,  not  an 

of  title  until  other  evidence  is  produced  to  indorsee,  places  hia  name  m  blank  on  a 

contnil  iL     And  where  tbe  note  is  payable  note,  btfore  it  is  neROliated  or  passed,  and 

to  a  corporstion,  of  which  the   plaintitT  is  so  before  it  has  acijuired    the  chnracter  of 

the  K^neml  agent,  and,  as  such,  has  the  the  contract,  the  bolder  may  till  up  the 

custoily  of  alt  their  notea,  this  fact  alone  blank  so  as  to  charge  such  indorsee  as  a 

is  not  suffliient  to  rebut  tbe'general  pre-  joint  and    several   promisor   and  surety, 

sumption  that  he  ia  the  owner.     Pettee  v.  The  fact  of  entrusting  sm:h  hlnnk  with  an- 

Praut,  3  Gray  (Mass.),  502.      If,  when  the  other  is  evidence  of  an  authority  to  (ill  Up 

plalRlifl'  produces  the  note  at  the  trial,  the  something  over  it,  and  tbe  actual  authority 

indnraements  are   all  special   and  do  not  to  fill  it  up  in  any  particular  form  may  l>a 

make  a  title  in  him,  be  cannot  recover  on  proved    by   evidence   aliititde.      Kilev   f. 

the  note,  because  be  ia  uot  a  party  to  it.  Gerrish,    6    Cush.   (Maaa.)    104  ;    Uiiion 

The  producing   the   note,   though  prima  Bank  of  Weymouth  &  H.  u.  Willis,  8  Met, 

fiuie  evidence  of  ownership,  is  overcome  (Mnsa.)   504  ;   Benthall    v.   Judkinx.    13 

bv   the  siiecial  indorsements.     Royce   v.  Met.  (Mass.)  235  i  Meconiey  n.  Stanley,  8 

Kye,  62  Vt.  372.      It  is  no  defence  to  a  Ciish.  (Mav<.)  SS  ;  Bryant  o.  Eastman,  7 

note  that  the  plaintiff  has   no    beneficial  Irt.  ]ll ;   Howe  t>.  Merrill.  5  Id.  SU  ;  -Story, 

intemit   in   the  note  sned  on,  and  must  From.  Notes,  §§  59,  472-4S0  ;  Lowell  8. 

hand  over  the  proceeils  to  the  real  owner.  Gnt^e,  3S  &le.  35  ;  Sargent  v.   Kolibins,  IS 

SpolToni  V.  Norton,  126  Mas.^.  533  ;  Way  N.  H.  G72,     By  etntuCe  in  MnssachuEetU 

r.  Richardson,  3  Gray  (Msaa.).  412.     But  such  signer  is  entitled  to  notice  of  non- 

where  the  plaintiff  sued  as  arlminiatratur  of  psy ment  Just  tike  an  tndorser.     Pub,  iitat. 

the  president  of  a  bank,  and  the  defence  c,  77,  J  16. 
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the  payees,  in  a  suit  in  their  own  names,  mnst  prove  that  they 
were  the  persons  who  composed  the  firm.^ 

§  164.  Buna  subject.  AdinluioiM  of  defendant  But  though 
the  plaintiff  must  furnish  the  proof  of  his  own  title,  yet  this  proof 
may  consist  of  admiaiiona  hy  the  defendant,  apparent  upon  the 
bill  or  note.  For  every  person  giving  currency  to  commercial 
paper  is  understood  thereby  to  assert  the  genuineness  of  all  such 
signatures,  and  the  regularity  of  all  such  previous  transactions 
as  he  was  bound  to  know.  Thus,  the  acceptor  of  a  bill,  after  sight, 
whether  in  general,  or  for  honor,  or  gupra  protest,  by  the  act  of 
acceptance,  admits  that  the  drawer's  signature  is  genuine,  that  he 
had  a  right  to  draw,  that  he  was  of  proper  age,  and  otherwise 
qualified  to  contract,  and  that  he  bears  the  character  in  which  he 
assumes  to  draw,  such  as  executor,  partner,  and  the  like.  But 
there  is  no  implied  admission,  in  such  case,  of  the  genuineness  of 
the  signature  of  the  payee,  or  of  any  other  indorser.''  (a)  So,  also, 
the  indorsement  of  a  bill  or  note  is  an  admission  of  the  genuino- 
ness  of  the  signature  of  the  drawer,  or  maker.8(A)     And  if  the 

1  Waters  «.  Piiynter,  Chitty  &  Hiilme  on  Bills,  637,  n.  (1)  (9th  ed.)- 

*  Wilkinson  tt.  Lutwidee,  1  Stra.  643  ;  Smith  r.  Scare,  Bull.  H.  P.  270;  ForthouM 
V.  Parker,  1  Campb.  82  ;  Taylor  r.  Croker,  4  Esp.  187  ;  Ba&a  v.  CliTe,  4  H.  &  :i.  13  ; 
Vere  V.  Lewis,  8  T.  R  182  ;  Panniutar  o.  Symons,  2  Bro.  P.  C.  182  ;  1  Will.  185  ; 
A»tiinnl  t>.  Wake,  10  Bing.  SI ;  Stolr  od  Bills,  SS  113,  262  ;  Schultz  v.  Agtlpf,  2  Bins. 
N.  C.  Mi  :  Pitt  V.  Chappelow,  8  M.  &  W.  61 6  ;  Braithewaite  v.  Ganliarr,  10  Jiir. 
B91  ;  Halifax  r.  Ljla,  18  Uw  Jonrn.  Eic  197  ;  Smith  e.  Matsack,  8  D.  &  L.  883  ; 
Bank  of  Conimen*  v.  Uiiiori  Bmik ,  3  Comst.  230. 

*  Free  u.  Hawkins,  Holt's  Caa.  SsO  ;  Young  n.  Patterson,  II  Bob.  (La.)  7. 

(a)  AcceptatiCB  admiu  thnt  the  hill  ia  that  the  hank,   b;  signing  the  tronsfcr, 

drawn  b^-  n  competent  party.      Smith  o.  warranted  the  genuineness  of  the  certifi- 

Maraai^k,  6   C.  B.   486  ;    and,  when  it  is  cate,  and  was  liatile  to  the  hol.ler  for  the 

drawn  by  an   agent,  that  the  agent  was  amoant    borroweil,      MatthewB   tr.    Mass, 

duly  aothurized  :  but  it  does  not  admit  the  Nat.  Bk.,  U.  8.  C.  Ct.  Mass.  Oi't.  1874, 

genuineness  or  anlhority  of  the  indorse-  10   Alb.  L.  J.   199.     But  a  bank  is  not 

nient.    Garland   v.    Jaooiab,    L.    R.    6  Ex.  held  to  know  the  f^nuineneia  of  the  filling 

21B  ;  Beeman  v.  Duck,  11  M.  &  W.  2G1.  np  of  a  check  dravn  upon  and  jmid  by  it. 

Where  a   bank,  id  answer  to  the  inquiry  Nat  Bk.  of  Com.  v.  Nat  Mech.  Bk.  Asa., 

whether  a  check    is  good,  rvplies  in  the  G5  X.  Y.  211. 

affirmative,  it  admits  the  genuineness  o(         {b)  A  person  who  procures  notes  to  ba 

the  signature,   and   that  the  drawer  hss  discounted  by  a  bank  impliedly  warrants 

funds  to  meet  it.     But  it  ia  not  thereby  the  genuineness  of  the  signatures  of  the 

estopped  to  deny   that  the  name  of  the  makers  and  indorwrs  ;  and  such  implied 

Cytn,  or  the  amount,  is  f^enuine.  If  a  contract  is  not  a  repreaentatinn  conceminj; 
nk  certifies  a  check  for  the  purpose  of  the  diameter,  credit,  or  ability  of  another, 
givinK  it  credit  for  negotiation,  it  is  bound  within  the  Statute  of  Franda  Cabot  Bank 
for  the  genuineness  of  the  filling.  Espy  d.  Morton,  4  Orsy  (Mass.),  156  ;  Markle  e. 
D.  First  Nat.  Bk.  of  Cin.,  18  Wall.  (U.  S.)  Halliplii,  2  Johns.  (N.  Y.)  455  ;  Herrirkn. 
604.  A  forged  a  certificate  of  stock,  and  Whitney,  16  Id.  240  ;  Canal  Bsnk  v.  Bank 
iKU'rowedmoneyofabank,  Wh>^n  A  ;xtid  of  Albany,  1  Hill.  287  ;  Talbot  e.  Bank  of 
the  loan,  the  cashier  of  the  bank  signed  Bochester,  id,  29G.  And  if  the  peraou 
the  transfer  on  the  back  of  the  certificate  nrocuring  the  notes  to  be  diacountcd  by  a 
in  blank,  for  the  purpose  of  restoring  the  bsnfc  says,  when  offrring  them  for  dia- 
certilicate  to  A.  A  after»anlB  borrowed  count,  tliey  are  good,  and  in  case  of  non- 
money  of  B  on  the  same  certificate.      Held,  payment  lie  will  see  them  yaiil,  this  ia  no 


Pdr,yCOO^Ie 


PART  IV.]        BILLS  OF  EZCBANGe  AKD  PBOHtSSOBT  NOTES.  155 

bill  is  drawn  hy  procuration,  the  acceptance  admits  the  procu- 
ration. *  ' 

§  165.  Bama  anbjeot.  These  odmiaaiont,  however,  by  the  act  of 
acceptance  or  indorsement,  are  strictly  limited  to  those  things 
which  the  party  was  bound  to  know.  Therefore,  though  a  bill  is 
drawn  payable  to  the  drawer's  own  order,  and  is  indorsed  with 
the  same  name,  whether  by  procuration  or  not,  yet  the  acceptance 
is  not  in  jtself  an  admission  of  the  indorsement,  bat  only  of  the 
drawing;*  though  probably  the  jury  would  be  warranted  in  in- 
ferring the  one,  from  the  admitted  genuineness  of  the  other.*  So, 
Uiough  the  bill  has  been  shown  to  the  drawer,  with  the  indorse- 
ment of  the  payee  upon  it,  and  his  objection  to  paying  it  was 
merely  because  it  was  drawn  without  consideration,  yet  this  will 
not  dispense  with  proof  of  the  indorsement*  But  where  there 
are  succcBsive  indorsements,  which  ai'e  all  laid  in  the  declaration, 
and  are  therefore  generally  necessary  to  be  proved,*  yet,  if  the 
defendant  apply  to  the  holder  for  further  time,  and  offer  terms, 
this  is  an  admission  of  the  plaintiff's  title,  and  a  waiver  of  proof 
of  all  the  indorsements  except  the  first.^  So,  if  the  payee  deliv- 
ered it,  with  his  name  indorsed  on  it,  to  another,  the  proof  of  this 
fact  will  dispense  with  direct  proof  of  the  indorsement.'  So,  if 
the  drawee,  at  the  time  of  acceptance  of  an  indorsed  bill,  ex- 
pressly promises  to  pay  it,  this  has  been  held  an  admission  of  the 
indorsements.^ 

■  Robinson  r.  Yarrow,  7  Tannt  iSfi  ;  Story  m  Bills,  §§  2S2,  233,  i\Z,  451. 

*  Bobimion  v.  Yarrow,  7  Taunt.  465  ;  Story  on  Bills,  S§  282,  263,  412,  451  ;  Smith 
V.  Ch<:ster,  1  T.  R.  664.  But  whera  the  bill  is  lunde  payable  to  the  draner'a  own 
order,  anil  by  him  in  indoiaed,  thu  acceptaniie,  though  it  may  not  be  an  admission  of 
the  gennineness  of  hia  indorsement  (a  distinction  which  Mr,  Justire  Btoir  thuught 
Tery  niro  and  not  very  satisfnctory,  see  Story  on  Bills,  §  412),  yet  is  an  admission  of 
bia  authority  to  transfer  the  bill  to  tbe  bmiafitle  holder.  Thns,  where,  in  an  artion  by 
the  indora>«  sgainst  the  acceptor  of  such  a  bill,  it  ap|ieal'ed  upon  demurrer,  that  the 
drawer,  at  the  time  of  drawing  the  bill,  was  an  uncertificaU'd  bankrupt,  and  no  bad  no 
right  to  control  tbe  funda.  yet  it  was  held,  that  the  dtrendunt,  by  the  acceptaci:e,  had 
coirdusiTelj  admitted  his  right  "O  to  do,  and,  as  ngairtst  the  indorace,  was  esloppeil  to 
•at  up  such  a  defence.  Pitt  o.  Chappelow,  8  M.  &  W,  616  (  Uraithwaite  b.  Gardiner, 
10  Jur.  591.     And  aee  Story  on  Bills,  %  85,  n. 

*  Sve  ant/!,  toI.  i.  gS  578,  fiSl  ;  Alport  v.  Meek.  4  C.  &  P.  237.  In  this  case,  as  it 
■ppr.ireil,  by  tbe  plaiiititTs  own  abowine,  that  neither  of  tbe  signaturtn  was  in  the 
handwriting  of  the  nominal  drawer,  for  tbe  want  of  further  eiplauatory  evidence,  ha 
WM  nonsuited.     See  also  Jones  u.  Tumour,  4  C.  b  P.  204. 

•  Duncan  v.  Scott,  1  Campb.  101. 

»  Chitty  &  Hulme  on  Billa,  p.  fl42  (»th  ed.)  ;  flnfe.  voL  i.  J  60.     ■ 

•  Boflanquet  u.  Anderaon,  fl  Esp.  43. 

I  Qtover  p.  Thoni[w)u,  R;.  k  M.  403.  But  where  the  acceptor  negotiated  the  hiU 
with  tbe  drawer's  name  inilorsed,  he  was  not  allowed,  as  against  the  indorsee,  to  p!ead 
that  it  was  not  indorsed  by  the  drawer  to  tbe  plaintiff,  in  addition  to  a  plea  denying 
the  aceeptance.     Gilmoren,  Ha);uc.  4  Dowl.  P.  C.  303. 

»  Hankey  ».  Wiiaon,  Sayer,  223.     And  see  Sidford  v.  Chambers,  1  Stark,  326, 
evidence  of  a  waiver  by  the  bank  of  the    siiirrmtnres.     Cabot   Bank  b.  Morton,  uH 
implied  warranty  of  the  genuineness  uf  the    rupra. 
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§  166.  Bams  cabjoot.  The  plaintiff  ia  tw(  bound  to  allege,  oor 
of  course  to  prove,  any  indorsements  but  such  as  are  r.eeeasary  to 
convey  title  to  himBelf.  All  others,  therefore,  may  be  stricken 
out ;  even  after  the  bill  has  been  read  in  evidence,  and  after  an 
objection  has  been  taken  on  account  of  variance.'  And  in  an 
action  against  a  subsequent  indorser,  it  is  not  necessary  to  prove 
any  indorsement  prior  to  his  own,  even  though  alleged.'  If  the 
action  is  against  the  drawer  or  acceptor,  and  the  first,  indorse* 
ment  was  in  blank,  it  will  be  unnecessary  to  prove  any  of  the 
subsequent  indorsements,  though  they  were  in  full ;  they  may 
therefore  be  stricken  out  at  the  time  of  trial,  unless  sot  out  in  the 
declaration;  which,  however,  may  in  that  case  be  amended.'  If 
the  bill  or  note  was  made  payable  to  the  order  of  a.  fictitious  per- 
son, and  the  party  sued  knew  that  fact  when  he  became  party  to 
the  bill  or  note,  or  before  he  transferred  it,  this  will  dispense  with 
proof  of  the  handwriting  of  the  fictitious  indorser.*  (a)  It  may 
here  be  added,  that,  where  the  indorser  of  a  bill  or  note  is  not  a 
party  to  the  suit,  he  is  generally  a  competent  witness  to  prove  his 
own  indorsement;*  and  that  the  indorsement  of  an  infant;'  or, 
of  a  feme  covert,''  she  being  the  agent  of  her  husband;  or,  of  a 
trader,  after  an  act  of  bankruptcy,"  if  he  received  the  value  —  are 
alike  sufficient  to  convey  title  to  the  indorsee. 

§  167.  Cuo  of  paitnaniiip.  In  an  action  against  the  drawer  or 
acceptor  of  a  bill  payable  to  the  order  of  several  partners^  it  is  in 
general  necessary  to  prove  the  pai-tnership  and  the  handwriting  of 

1  Hnyer  v.  Jadia,  1  H.  &  Etob.  247.     And  aee  Dolirua  d.  Froiicl],  1  Dpnio,  8S7. 

«  Critchlow  v.  Pairy,  2  Campb.  182 ;  Lambert  b.  Pack,  1  Salk.  127  ;  Cbatore  v. 
Bell,  4  Esp.  210. 

■  Walnvn  o.  St  Qaintin,  1  B.  &  P.  65S;  S.  C.  2  Esn.  515;  Cliatpra  f.  Bell,  i  Esp. 
210  ;  Smith  v.  Cheater,  1  T.  li.  6S4.  If  the  uote  or  bill,  tboiiRh  inJoiwil  and  Irnns- 
ferml,  geXa  back  if^a  into  the  hamla  of  the  pavee,  he  in  prima  fticit  the  legal  nwner. 
DugaQ  k.  aJ.  V.  United  Slatea,  3  Whefll,  172.  The  holder  may  deriva  title  to  himself 
from  any  pracedioj;  indorser,  striking  out  the  intermeiliate  indorsements.  Emerson 
17.  Cntts,  12  Mass.  7S  \  Tyler  i>.  Binney,  7  Mass.  479  \  Watervliet  Bank  o.  White, 
1  Denio,  808. 

*  Minet  i>.  Gibson,  8  T,  R.  481  ;  Bennett  ir.  Faniell,  1  Campb,  180  e  ;  Chitty  ft 
Hulme  on  Bills,  pp.  157,  158  (Sth  ed.);  Story  on  Bills,  %  200;  Cooper  r.  Mej-er,  10 
B.  i.  (\  483. 

>  Riuhnrdson  v.  Allan,  2  Stark.  G34  ;  ante,  vol.  i.  \%  190.  383,  385. 

•  Tailor  u.  Crokor.  4  Esp.  187  ;  Sightiiigale  v.  Withiogton,  16  Mass.  273  ;  Jonea 
B.  Darch,  4  Price,  800. 

I  Cotes  V.  Davis,  1  Campb.  436  ;  Barlow  c.  Bishop,  1  East,  434  ;  Miller  v.  Delnroa- 
ter,  1 2  Wetid.  433  :  Urd  v.  Hull.  8  M.  Cj.  ft  S.  637  ;  Stevens  i.  Beals,  10  Cush.  29L 
»  Smith  V.  Pickerina  1  f  eake'a  Cas.  60. 

(n)  Where  the  payee  of  the  note  imi  busine<is  nndnr  that  name,  A  mav  transfer 

the  "New    Enfcland  Steam  &  Gas  Pipe  the  title  to  the  note  by  an  inilorsi'iiip      ' 

Co.,"  and    there  wan    no    such    company  his  own    name.       Bryant    v.    " 

then  existing,   but    A   was  carrying  on  Cunh.  (.Mass.)  HI. 
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the  partner  or  ^rent  of  the  firm  by  whom  it  was  indorsed.'  But  if 
the  partnership  has  been  dissolved,  it  is  not  necessary,  in  an  ac- 
tion upon  a  bill,  drawn  and  indorsed  by  one  partner  in  the  name 
of  the  firm,  to  prove,  that  the  bill  was  drawn  and  indorsed  before 
the  dissolution;  for  the  bill  will  be  presumed  to  have  been  drawn 
on  the  day  of  its  date,  and  the  jury  will  be  at  Hlurty  to  infer,  that 
the  indorsement,  if  without  date,  was  made  at  the  same  time.'  (a) 
If  the  plaintiffs  sue  as  indorsees  of  a  bill  indorsed  in  blank,  they 
need  not  prove  their  partnership,  nor  that  the  bill  was  indorsed 
or  delivered  to  them  jointly ;  for  the  indorsement  in  blank  con- 
veys a  joint  right  of  action  to  as  many  as  agree  in  suing  on  bill.' 
But  if  a  bill  or  note  is  payable  or  indorsed  specially  to  a  firm, 
by  their  partnership  nante,  and  they  sue  thereon,  strict  proof 
must  be  made,  that  the  firm  consists  of  the  persons  who  sue.* 

§  168.  Id  oms  of  blBDk  ladorHsmoat.  The  like  effect  is  given  to 
a  blank  indorsement  in  other  cases ;  for  in  pleading  it  is  suEficient, 
prima  facie^  to  convey  a  title  to  the  actual  holder,  and  of  course 
nothing  more  need  be  proved.  Thus,  where  a  promissory  note 
indorsed  in  blank  was  delivered  to  one  to  get  it  discounted,  and 
he  shortly  afterwards  returned  with  the  money,  which  he  paid 
over,  this  wag  held  sufficient  to  entitle  him  as  executor  to  recover 
judgment  upon  the  note  as  indorsed  to  his  testator.'  But  in  an 
action  by  the  executor  of  the  payee,  against  the  acceptor,  it  is 
necessary  to  allege  and  prove,  that  the  acceptance  was  in  the  tes- 
tator's lifetime.^  If  the  note,  after  being  indorsed  in  blank,  is 
delivered  in  pledge  by  the  payee,  as  collateral  security  for  a  debt, 
this  will  not  prevent  the  payee  from  suing  upon  it  in  his  own 
name,  or  again  transferring  it,  subject  only  to  be  defeated  by  the 
claim  of  the  pledgee.' 

<  Chitt^  &  Hulmi!  on  Bills,  ppL  37-01,  648  (gth  ed,). 

•  Anderson  b.  Weaton,  6  Binj?.  N.  C,  296. 

•  Ord  D.  Portal,  3  Canipb,  239,  per  lA.  Elleiiborough  ;  Attwood  o,  Hattenbnry,  6 
Xoore,  579,  per  Pnrki',  J.  ;  Bordaanz  «.  Lrach,  1  SUrk.  416. 

•  3  Camph.  240,  n. ;  Chitty  A  Hnlme  on  " 

BUiie«  of  the  partners  may  be  suggested  t 
piDveil.     Ante,  vol.  i,  J  4S5. 

•  GoilsoD  0.  RichRTil!!.  S  C.  &  p.  1S8. 

•  Adod.,  12  Mod.  477,  per  Holt,  C.  J.     And  see  Snrell  e.  Wine,  8  East,  40S. 
I  Fisher  r.  Bradford,  7  Oreenl.  33  ;  Bowman  v.  Wood,  16  Maw.  SS4. 

[n]  Where  nne  of  two  partners  fllen  his  to  the  portnerehip  firm,  either  putnrr, 

iBdiridnai  petition  for  the  benefit  of  the  before  the  dissolution  of  the  linn,  by  the 

insolvent  Inv,  and  afterwards,  but  before  pMbtJeation  of  notice  on  the  intition  of 

the  firat  pnblicntion  of  notice  on  sitid  jieti-  the  iDdividiial  partner,   may  indorse  the 

tion,    the    two    partners    diride    Iwtween  pnrtnerahip  name  on  the  notes  H'hich  he 

tbemselTes  wrtain   proinissoiy  noteB,  th''  takes  under  said    iliviaion.      Meohanioa" 

{(operty  of  the  partoenhip,  and  payable  Bank  v.  Hildretb,  9  Ciish.  (M..~:i.J  3C>S. 
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§  169.  In  COM  of  drawar  against  aoosptor.  If  the  action  18  by 
the  drawer  agaiitat  the  acceptor  of  a  bill,  which,  having  been  dis- 
honored, he  has  been  obliged  to  pay  to  the  holder,  and  these  facts 
are  alleged  in  the  declaration,  the  plaintiff  must  prove  the  return 
of  the  bill,  and  the  payment  by  him;  but  it  is  not  necessary  to 
prove,  that  the  acceptor  held  funds  of  the  drawer,  this  being  ad- 
mitted by  the  acceptance.^  And  if  a  prior  indorser,  who  has  been 
obliged  to  pay  a  subsequent  indorsee,  sues  the  acceptor,  it  has 
been  held  that  he  must  prove  such  payment.^  But  in  all  these 
actions,  founded  on  the  return  of  a  bill,  if  it  is  shown  that  thu 
instrument  was  once  in  circulation,  it  will  he  presumed  that  it 
came  baclc  into  the  plaintiff's  hands  by  payment,  in  the  regular 
course,  by  which  dishonored  paper  goes  back  to  the  original 
parties.^ 

§170.  In  CAM  of  aoooinmodatlon  aooeptor  agaiaat  drawar.  Where 
the  action  is  by  an  accommodation  acceptor  against  the  drawer, 
either  for  money  paid,  or  specially  for  not  indemnifying  the  plain- 
tiff, in  addition  to  proof  of  the  drawing  of  the  bill,  and  of  the  ab- 
sence of  consideration,  the  plaintiff  should  prove  payment  of  the 
bill  by  himself,  or  some  special  damage,  or  liability  to  costs,  by 
reason  of  his  acceptance.*  But  here,  also,  the  mere  production 
of  the  bill  by  the  plaintiff  is  nut  auiiicient  proof  that  ho  has  paid 
it,  unlcsa  he  shows  that  it  was  once  in  circulation  after  it  was 
accepted.  And,  generally,  payment  will  not  be  presumed,  from 
a  receipt  indorsed  on  the  bill,  unless  it  ia  shown  to  be  in  the 
handwriting  of  one  entitled  to  demand  payment* 

§  171.  Cooaldentloii.  In  regard  to  the  connderation,  two  things 
are  to  be  noted :  first,  as  to  the  parties  between  whom  it  may  bo 
impeached;  and,  secondly,  as  to  the  burden  of  proof .  And  here  it 
is,  first,  to  be  observed,  that  the  conBideration  of  a  bill  or  note,  as 
well  as  of  any  other  unsealed  instrument  of  contract,  ia  impeach- 
able by  the  immediate  or  original  parties;  between  whom,  the 
general  rule  ia,  that  the  want  of  it  may  always  be  set  up  by  the 
defendant,  in  bar  of  the  action.  Thus,  it  may  be  insisted  on  by 
the  drawer  against  the  payee ;  by  the  payee  against  his  indorsee ; 
and  by  the  acceptor  against  the  drawer.  The  same  rule  is  applied 
to  all  persons  standing  precisely  in  the  situation  of  the  original 

'  Cliitty  i  Hulme  on  Billa.  pp.  637,  647  (8th  ©i) ;  Tere  v.  U"is,  3  T.  R.  182. 

"  MedJez  r.  Cnrreroou,  1  Ld.  Bayra,  742. 

»  Ptiel  ".  Vanliatenburi!,  3  Csrapb.  439  ;  Diigan  ».  Uuited  SUtes,  8  Wheat  172  ; 
Baring  v.  Oark,  19  Pick.  220. 

•  ChUton  V.  Whiffin  et  aL,  8  Wila.  13  ;  Bullock  c.  Liofd,  2  a  &  P.  US  ;  Chitty 
&  Hiiline  on  Hills,  p.  647  (9th  eii. ). 

»  Pliel  u.  VanbHlBiihnr  .  2  Camph.  43S ;  Chitt7  *  Hnlme  on  Billa,  ubi  mjm. 
And  Me  achoky  n.  Walab;,  1   Peake's  Cia.  2S  ;  Fhillipa  v.  Warmi,  14  M.  &  W.  879. 
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parties,  and  identified  with  them,  inequity;  such  as,  their  agents; 
purchasers  of  paper  dishonored  by  being  overdue;  persons  who 
have  given  no  value  for  the  bill ;  purchasers  with  notice  that  the 
instnunent  is  void  in  the  hands  of  the  assignor,'  whether  from 
fraud,  or  from  want,  failure,  or  illegality  of  consideration.  These 
parties  are  regarded  as  taking  the  bill  or  note,  subject  to  all  the 
equities  attaching  to  the  particular  bill  in  the  hands  of  the  bolder; 
but  not  to  equities,  which  may  exist  betweea  the  parties,  arising 
from  other  transactions.'  But  on  the  other  hand,  no  defect  or 
infirmity  of  consideration,  either  in  the  creation  or  in  the  trans- 
fer of  a  negotiable  security,  can  be  set  up  against  a  mere  stranger 
to  the  transaction,  such  as  a  bona  pie  holder  of  the  bill  or  note, 
who  received  it  for  a  valuable  consideration,  at  or  before  it  be- 
came due,  and  without  notice  of  any  infirmity  therein.  The  same 
rule  will  apply,  though  a  present  holder  has  such  notice,  if  he 
derives  his  title  to  the  bill  from  a  prior  bona  fide  holder  for  value. 
Every  snch  holder  of  a  negotiable  instrument  is  entitled  to  recover 
upon  it,  notwithstanding  any  defect  of  title  in  the  person  from 
whom  he  derived  it ;  and  even  though  he  derived  it  from  one  who 
acquired  it  by  fraud,  or  theft,  or  robbery.'(a) 

1  Got  if  •  pnmitwry  not«  or  bill  ia  sTBilable  to  tlie  holder,  and  he  transfera  it  to 
uiotlier,  thf>  want  of  consideration  cftunot  be  set  u|>  a^inst  the  latfr,  though  be  had 
nntiri?  that  it  wu  giTen  nithout  conaiiieration,  befora  it  came  to  Ilia  faanda.  Dudley  i>. 
litllefirld,  8  Shpp.  418. 

*  Story  on  Bills,  {  187  ;  Burrongh  v.  Mms,  10  B.  A  C.  SCS  ;  Hiitihcs  v.  Urge,  2 
Barr,  103.  In  the  United  Statra,  the  defendant  hsa  iu  niau;  instances  been  allowi'd  to 
claim  a  set-^ff  ia  anch  canea,  Toiinded  on  other  transnctions.  See  Buyley  on  Bills, 
lip.  S44-5f  S,  cases  in  Phillips  ft  aewallg  not*^  infra,  B  200.  In  an  action  by  an  indorsee 
■tninat  a  remote  iudoner,  it  ia  h  ^3oA  di'Fetice,  that  the  defenduit,  at  the  tune  when  lie 
ipjoned  the  bill,  was  so  intoxicated  and  under  the  influence  of  liquor,  and  thereliy  so 
deprived  of  the  me  of  his  raaaoD,  as  to  he  unable  to  understand  the  nature  or  effeot 
of  the  indoraenient ;  prorided  the  plaiatiff,  nt  the  time  of  the  indoDiement,  was  annre 
of  hia  being  in  that  state.      Gore  ».  Qibeon,  ISM,  &  W.  623;  R.   C.  S  Jiir.  140. -(i) 

*  Story  on  Billa,  S  187-104  ;  ChiCty  &  Hnlnie  on  Billi,  pp.  68-61  (Sth  ed.). 

(a)  Id   Hoots  v.  Hershey,  M  P*.  St.  pnttinfc,  as  it  does,  the  burden  of  proof  on 

IH,  the  Court  saya  that  this  rule  as  to  the  nlaintilT,  of  these  three  facts, 
conrideratinn  does  not  apply  to  cammen:ial         (e)  A  contract  entered  into  under  such 

paper  mmls  by  lUDBtics,  and  thnt  the  tme  circnmatances  ia  voidable  only.    Matthews 

mle  is,  that  while  the  parchaser  of  a  pro-  D.  Bsiter,  28  I,.  T.  N.  a.   169.      Intoxica- 

iu  considenitioD,  he  is  affected  by  the  holder.  St.  Bank  v.  MuCoy,  69  Pa.  St. 
Uattu  of  the  nuher,  as  in  the  ease  of  a  304  ;  Millor  v.  Finley,  26  Mich.  240. 
nunied  woman  or  a  minor,  and  in  the  Where  a  firm  purchnses  for  a  good  con- 
case  of  a  Innalic,  the  holder  of  the  note  sideratioii,  and  before  naturity,  a.  promis- 
suiy  ncoTsr,  provided  he  bad  uo  knowl-  aory  note  given  to  one  of  the  partneia  for 
tigfl  of  the  Innacy,  and  the  note  was  oh-  his  accommodation,  the  Srm  cannot  re- 
tained vithont  ^nd  and  apon  a  proper  cover  thereon,  as  it  is  aSectcd  with  notice 
ronitiilrradoii.  The  rule  in  thia  case  is  of  the  wnttt  of  considerstioQ.  Quinu  t> 
ptobaUy  at  least  as  favorable  to  the  Inna-  Fuller,  7  Cash.  (Mobs.)  224. 
tk  aa  waaU  ha  adopted  b;  moat  eourtt, 
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§  172.  Barden  of  proof.  Secondly,  oa  to  the  burden  of  proof,  it 
is  to  be  obaerred,  that  bills  of  exchange  enjoy  the  privilege,  con- 
ceded to  no  unsealed  iiistrumentB  not  negotiable,  of  being  pre- 
sumed to  be  founded  upon  a  valid  and  valuable  consideration. 
Hence,  between  the  original  parties,  and,  a  fortiori,  between  others 
who  became  bona  fide  holders,  it  is  wholly  unnecessary  to  estab- 
lish,  that  the  bill  was  given  for  such  cousideration ;  the  burden 
of  proof  resting  upon  the  other  party  to  establish  the  contrary, 
and  to  rebut  the  presumption  of  value,  which  the  law  raises  for 
the  protection  of  all  negotiable  paper.  ^  (a)  The  same  principle 
applies  to  the  consideration  paid  by  each  successive  holder  of  the 
bill.  But  even  in  an  action  by  the  indorsee  against  an  original 
party  to  a  bill,  If  it  be  shown,  on  the  part  of  the  defendant,  that 
the  bill  was  made  under  duress,  or  that  he  was  defrauded  of  it, 
or  if  a  strong  suspicion  of  fraud  he  raised,  the  plaintiff  will  then 
be  required  to  show  under  what  circumstances  and  for  what  value 
he  became  the  bolder.^ (6)    It  is,  however,  only  msuch  cases,  that 

>  story  on  Billn,  J  1T8 ;  Emery  ».  Estaa,  1  RedinRt.  155. 

*  ChiUv  &  Hiilmeou  BiiU,  p]>.  64S,  649  (Stli  ed.) ;  Duiicaa  d.  Scott,  1  Campb.  100; 
Heea  v.  Manj.  or  HeiUforC,  2  Camiib.  574  ;  Huj'doii  a.  ThompHon,  1  Ad.  &  El.  210 ; 
Whitaker  v.  EdrauniU,  1  M.  4  Itob.  366,  (kv  Patteson,  J.  ;  b.  c.  1  Ail.  4  EL  938  ; 
Heatli  V.  Sansom.  2  B.  &  Aii.  291,  na  limited  and  oiidaiaed  by  Patteaon,  J.,  in  I  H. 
&  Rob.  307,  and  hv  Tiodul,  C.  J.,  in  1  Bing.  N.  C.  207  ;  Munroe  e,  Coop«r,  5  Pick. 
412 :  Story  on  BilU,  §§  193,  194  ;  MuagmTK  t>.  Drake,  G  Ad.  &  El.  h.  e.  185 ;  Small 
tr.  Smith,  1  Denio,  533  ;  Harvey  v.  Tower,  15  ior.  G44. 

(n)  Harger  t>.  Womlt,  69  N.  V.  370.  nal  parties,  the  comriileration  may  be  in- 
A  promissory  note  ii  given  for  "  value  re-  quiml  into  ;  and  ai  the  burden  is  oo  tha 
ceived  ;  "  thii  is  signed  by  the  maker,  and  plaintilT  to  prove  a  good  considfcstion,  if 
is  an  admisaion  on  his  (wrt  that  value  has  the  whole  evidence  olfered  on  both  aidea 
been  received  Tor  it,  which  is  a  good  con.  leavps  it  in  doubt  whether  there  wasiagood 
lideratiuD.  11a  being  produced  by  the  ronsideration  or  not,  the  plaiiititf  rniU  to 
holder  is  proof  that  after  being  signed  make  out  hia  caae.  In  general,  the  proof 
it  was  delivered  to  the  proiDJ.tee,  and  i*  of  want  or  failure  of  coiisidrrntion  most 
therefore  evidenee  of  a  contract,  on  good  commence  on  the  part  of  the  defendant 
cunsideration,  between  promisor  and  prom-  after  the  production  and  proof  of  the  note 
isee,  under  the  promisor's  hand.  But  as  by  the  plainlilT,  not  hrcause  the  defendant 
between  the  original  partins,  surh  prnofis  has  the  burden,  or  the  biinlen  of  |)roof 
not  conclusive.  It  is  therefore  prima  bos  shifted,  bnt  beisuie  the  plaintilT  has 
ficie  evidence;  that  is,  it  is  competent  otT'^red  prima /iieie  proof  sutfiuient  to  ana- 
evidence  tending  tn  prove  a  pmpoijition  of  tain  the  bnrdfn  of  proof  on  his  part  tiniest 
fact,  and,  if  not  rebutted  or  controlleil  by  it  is  rebutted  and  controlled  by  counter- 
other  evidence,  will  stand  as  suffioient  proof.  Shaw,  C.  J.,  in  Bumhaln  r.  Allan, 
proof  of  such  proposition  of  fad  If,  1  Gray  (Mass.),  50(i. 
then,  on  a  trial  of  a  sait  on  a  note  by  the  (b)  The  ]>lBintifr  in  such  cases,  by  pro- 
promisee  against  the  promisor,  the  signs-  dncing  the  uotH  and  proving  the  signa- 
ture is  admitted  or  proved,  and  the  plain-  tnres,  makes  out  aprrmn/riaMcaae.  If  the 
tlFT  produces  and  reads  his  not«  for  valne  defendant  then  establisbi^  the  fact  that 
received,  he  has  ordinarily  no  o.'casion  to  tbe  note  was  fraudulently  pnt  into  cir- 
go  further.  He  haa  the  burden  of  proof  to  culation,  nnd  diverted  from  the  use  in- 
Hbow  consideration  ;  but  he  austains  that  tended,  ami  nukes  out  a  case  of  fraud 
"            ■ '       e,  which,  or     dureaa,    the     burden    o'    ' 
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tliis  proof  will  be  demanded  of  the  holder;  it  will  not  be  required, 
vhei-e  the  defendant  shows  nothing  more  than  a  mere  absence  or 
want  of  consideration  on  his  part. '(a)    Nor  will  it  suffice  for  the 

1  Ibid. ;  Lowe  b.  Onloej,  1  Bing.  N.  C.  267  ;  S.  a  1  Scott,  9G. 

]riiintilf.     Nicketsoo  ».  Bnger,  78  N.  Y.  purcha«er.    That  result  can  be  produfd 

STK.     This  may  be  done  by  proving  ibiit  only  by  bad  faith,  which  implies  ffuili.' 

the  Qotv  was   indorsed  to  him  for  value,  knowledge   or  wilful   igourance,  and  tlit 

before  maCurily,  aad  this  raises  a  presiimii-  burden  of  proof  lies  on  the  Hssailaut  ot  tiic 

Hon  that  he  tuolt  the  note  in  good  faith  title."    Hotehkias  o.  Nat.  Sh.   &  Leath. 

without  notice  of  the  fraud,   for  it  is  not  Bk.,  21  Will.  <U.  S.)  354;  Murray  e.Lanl- 

likely  that  he  would  giro  full  value  for  a  uer,  2  Id.   110 ;  Kaphael  t>.  ISank  of  Eng- 

nois  which  he   knew   or   believed   to   be  laud,  17  C.  B.  161  ;  ConiEtock  v.  Hannah, 

fnndnleul.     This   preeumj.tiou   of   good  7S   111.  680 ;  Goodman    i>.    Siinonila,   20 

Wth,  however,  may  be  rebutleJ  hy  show-  How.  (U.   S.)    313  ;  Sejbel  v.  Nat.  Com, 

ing  that  the  plaintiff  knew  of  the  fraud  Bk.,  54  N.  Y.  23S  :  Wyer  d.  D.  £M.Bk., 

when  he  took  the  note.      Mere  jiroof  of  11  Cnah.  (Mssh.  )53;  Smith  v.  Liviugston, 

(nsiiitiuus  druamBtaucaH  will  not  do  this.  111    Mass.   342;    Goodman    V.   Harvey,  4 

but  if  strong  enough  they  may  satiofy  the  Ail.  &  El.  870,  overruling  Gill  u.  Cubirt, 

imy  that  he  had  actual  knowledge.      Kel-  3  B.  &  C.  460  ;  Clark  r.  Pease,  41   K.  H. 

lagB.CurtU,69Ue.  SiajFarrellu.Lovett,  414;    Wait   v.    Chandler,    63     Me.    257; 

«3  Me.  326.  Piieldn  e.  Moss,  67  Penn.  St.  5S  ;  Lake  v. 

la)  Piai,%  639.   The  burden  of  proving  R-^ei,   29  Iowa,  2S8  ;   Rock  Island  Nat. 

Rootl  laitb  is  all  the  law  imposes  on  the  Bk.  v.  Nelson,  Sup.  Ct.  Iowa,  and  uote,  3 

Bolder;  that  is,  that  became  Ijy  it  honestly.  Con.  L.  J.  6.     See  alw  ante,  vol.  i.  |  81, 

rlarite  u.  Peaw,  41  N,  H.  414 ;  Worcester  n.     Contra,  Gould  r.  Stevens,-43  Vt.  125 ; 

CouDtv  Bank  D.  D.  &  M.  Bank,  10  Cusb.  and   Sturgea  v.   Met.   Bk.    49   111.   220; 

491  ;  recognized  in  Wyeru.D.&M.Baiik,  Corby*.    Weddle,   67   Mo.  152.     If  the 

11  Id.   53  ;  OoD.linnn    r.    Harvey,  4    Ad.  signature  be  obtained  by  fraud,  as  to  the 

t  El.  370,  and  6  Nev.  jc  Man.  372  ;  Uther  character  of  the  iia]>er  itsrlr,   and  without 

r.   Kich,   10   Ad.   &   El.    730;    Arbonin  negligence  on  the  jart  of  the  maker,  who 

«.  Anderaon,  1  Ad.  &  El.  N.  S.  604  ;  does  not  intend  to  sign  a  note,  in  contem- 
plation of  law  it  is  not  his  note,  any  mora 
than  if  it  uas  ron^d,  and  there  can  there- 
fore be  no  baiia  Jide  holder  of  kit  note,  to 
sue  or  recover.     Walker  v.  Ebert,  29  Wis. 

Washburn  v.  S[jhiter,  47  Vt.  273.  194  ;  Cline  l.  Guthrie,  42  Inil.  227  ;  Wait 

Bat  the  hoMi'r  of  a  bank-bill,  proved  v.  Ponieroy,  20  Mich.  42a.     See  also  Tay- 

to  bave  been  stolen,  is  not  bound  to  abow  lor  i>.  Atctiiaou,   64  111.  196  ;  Putaain  v. 

how  he  nime  by  the  bill,  to  enable  him  Sullivnn,  4  Maas.  45  ;  Awde  v.  Dixon,  20 

to  recover  npon  it.     The  burden  of  proof  L.  J.   Ex.  205 ;  Calkins  v.  Whistler,  30 

U  uuoD    the  defendant  to  show  that  the  Iowa,  495.     But  aigtiiiig  a  i>ai>er  witliout 

boliler  took  it  under  such  circumstances  reading  it   il   negligence  which  de|<rives 

that  he  hns  no  claim  upon  it.     Wyer  n.  the  party  of  the  defence  of  fraud  as  against 

Dorc-heacer  &  M.  Rank,  tl  Cuah.  63  ;  Sol-  a  boxn  fide  holder.     Chapman  v.  Rose,  6Q 

omoDs  e.  Rank  of  England.  13  East,   13.5.  N.  Y.  137  ;  Nebcker  o.  CatsinKoi-,  48  Ind. 

n.:  Kingv.  Milsom.  2  Campli.  5  ;  De  la  436.    See  also  Ab1>ott  c.  Rose,  62  Me.  194; 

rbinmette  D.    ilank  of  England,  2  Rnm.  Fenton  v.  Jtotunaim,   6   N.  Y.   Sup.  Ct. 

4  Adolpb.   3S6  ;  l^uisiana  Bank  o.  Batik  (T.  &  C.)  427.     Where  there  is  an  inCen- 

of  U.  a.,  9  Martin,   398.     "The   law  is  tion  to  make  and  deliver  a  note,  tJie  caae 

*tll  nettled,  that  a  fiarty  who  takes  nezo-  is  difTerent,  although  the  intention  be  in- 

tiabte   paper,    befoi'e   due,  for  a  valuable  duced  by  fraud.     Burson  r.  Hunliugton, 

consideration,   without  knowledge  of  any  21  Mieh.  415.     So  where  a  note  is  so  care- 

defect  of  title,  in  good  faith,  can  hold  it  lessly  dmwn  as  to  enable  a  third  iicraon, 

ai;aiiist  alt  the  world.     A  suspicion  that  by  tilling  in  another   line,  to  pmi'tiae  a 

then  is  a  defect  of  title  in  the  holder,  or  fmiid.  the  drawer  or  maker,  and  not  the 

aknowledge  of  circumstances  that  might  inuorent  holder,  must  bear  the  lois.    Gar- 

tirite  anch   auspieion   in  the  niind  of  a  mni  v.    Hnddeti,   87  Penn,  St.  8^  ;  Zim- 

caatious  person,  or  even  gross  negligence  merman  v.  Rote,  76  Penn.  St.  186  :  Griggs 

U  die  time,  will  not  deCeU  the  title  of  the  v.    Howe,   31   Barb.  (N.   Y.J   100;   VtJi 
TOL.  U.  — 11 
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acceptor  to  show,  that  the  drawer  procured  all  the  indorsements 
to  be  made  without  consideration,  ia  order  that  the  action  might 
be  brought  by  any  indorsee,  under  an  ^reement  between  the 
plaintiff  and  the  drawer,  to  ahare  the  iponey  when  recovered;' 
nor,  that  the  bill  was  accepted  in  order  to  raise  mouey  for  his  own 
uflo,  of  which  the  payee  had  subsequently  defrauded  him.^ 

§  173.  Same  anbjeot.  The  burden  of  proof  ia  somewhat  affected 
by  theformofthe  iaaue.  Thus,  in  an  action  by  the  drawer  against 
the  acceptor  of  a  bill,  if  the  consideration  of  the  acceptance  is  im- 
peached under  the  general  issue,  aa  is  ordinarily  the  course  in  the 
American  courts,  the  burden  of  proof  is  on  the  acceptor.  And  so 
it  is,  where  the  plaintiff,  in  his  replication,  merely  alleges  that 
there  was  a  valid  consideration  for  the  acceptance,  without  speci- 
fying what  it  was;  or,  where  be  states  the  kind  of  coasideration 
under  a  videlicet,  so  aa  not  to  confine  himself  to  precise  proof  of 
the  allegation.  But,  where  he  chooses  specially  to  allege  the  sort 
of  conaideration  on  which  he  relies,  concluding  witli  a  verifica- 
tion, so  that  the  defendant  has  as  opportunity  to  traverse  it,  and 
does  80,  the  burden  of  proof  ia  on  the  plaintiff,  precisely  to  main- 
tain his  replication.' 

§  174.  Plaintiff  miut  abow  breach  of  oontraot  In  the  FOURTH 
PLACE  the  plaintiff  must  show  a  hreach  of  contract,  hy  the  defendant. 

1  Whitaker  o.  Edmnnds,  1  M.  &  Hob.  367. 

*  Jncab  V.  Hungtite,  1  M.  ft  Rob.  445.  See  further,  Chittj  &  Holme  on  Bills,  019- 
051  (9th  ed.) 

*  Bstlej  a.  Catterall,  1  M.  ft  Rob.  376,  and  n.  (n).  See  niso  I^cey  e>.  Forrester, 
2  C,  M.  &  R.  5S ;  Cbitty  &  Huliii«  on  BilJs,  pp.  fl43,  649  (fith  e>l.)  ;  aiUe,  vol  L 
SS  58-60. 

Diwer  V.  Howe,  21  N.  Y.  531 ;  Ynoum  o.  by  fraud.  Abbott  e.  Rose,  82  Me.  1B4. 
Smith,  63  III.  321.  CotUhi,  Holmen  v.  If  the  drawoe  of  a  check,  in  flood  faith 
Tru[n[>er,  22  Mich.  427.  But  as  the  latter  and  without  neglij^ncc,  pa;  a  fratiduleutlf 
wna  a  case  of  altenLtion  ap|>at^tit  to  a  altered  chsL-li,  even  Co  a  bona  Jide  holder, 
reasonable  careful  dnu'er,  it  is  fnirly  dii-  lie  may  recover  the  aniount  overpaid.  The 
tiojtuishable  from  those  cases  wliere  Ihe  drawee  \a  preauned  to  know  ivliether  the 
alttii'ation  ia  of  such  a  character  as  to  f^vn  signature  is  f^nuine  or  not,  but  not  the 
no  notice  by  its  appearance.  It  has  been  filling  in  of  the  check.  Reddington  T. 
lield  iu  several  cases  that,  when  a  note  is  Woods,  45  Cal.  406.  The  responsibility, 
eiven  with  a  nipmoniuiliiiii  attached  tliat  liowevtr,  of  the  drawee,  who  pays  a  forged 
It  is  payable  only  on  a  certain  condition,  check,  [or  the  genuineness  of  Ihe  doiwer'a 
a  bona  fitU  holder  of  the  note,  the  memo-  signatiire,  is  absolute  only  in  favor  of  one 
mndum  bavins  been  detached,  cannot  re-  who  is  free  from  frand  or  negligence.  Nat- 
cover  Benedict  c.  Cowdeii,  49  N.  Y,  Bk.  of  N.  A.  v.  Bangs,  108  Mass.  441. 
398  1  Wait  ».  Pomeroy,  20  Mii-k  425 1  Thofronn^E*  holder  for  value  of  ninnicipal 
Ja[iia  i>.  Montgomery,'  33  lod.  36.  Bnt  bonds  may  recover,  notnithstanding  they 
is  not  the  maker  negligent,  according  to  were  irn>gnlarly  or  frandiilently  issued, 
the  cases  cited  ni/im ;  and  ought  not  he.  Grand  Cbute  v.  WlQegar,  16  Wall.  (IT.  S.) 
therefore,  to  bear  the  losa  ?  See  also  355.  But  if  he  purchases  them  when  over* 
Stron».di  v.  Gear.  48  Inil.  100.  The  maker  due,  he  oinnct  hold  ngningt  the  true  owner, 
of  a  note  ix  not  estopiied,  as  against  a  from  whom  thcv  wei-e  stolen.  Venoilyo 
bona  fide  holder,  to  imp^ich  it  m  obtainod  d.  Adams  fii:p.  Co,  21  WaU.  13S. 
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And  here  it  is  to  be  observed,  that  the  engagement  of  the  defen- 
dant is  either  direct  and  absolute,  or  conditional.  In  the  former 
case,  as,  in  an  action  against  the  maker  of  a  promissory  note,  or, 
against  the  acceptor  of  a  bill,  upon  a  general  acceptance  to  pav 
the  bill  according  to  its  tenor,  it  is  not  necessary  for  the  plaintiff 
to  prove  a.  presenftnent  for  pai/ment,  it  being  not  essential  to  his 
right  to  recover.^  Where  the  bill  is  drawn  generally,  but  the 
acceptance  is  made  payable  at  a  particular  place,  it  has  been  much 
questioned  whether  it  was  necessary  for  the  holder  to  prove  a 
presentment  for  payment  at  the  place  named  in  the  acceptance,  in 
order  to  show  the  acceptor's  default.  In  England,  it  was  formerly 
held,  that,  in  such  case,  s  presentment  at  the  place  must  be 
shown;'  but  subsequently,'  by  statute,'  such  acceptance  has  been 
declared  to  be  a  general  acceptance,  unless  restrictive  words  are 
added,  making  the  bill  payable  at  that  place  alone.  But  in  the 
Supreme  Court  of  the  United  States,  it  is  hold,  that  aa  between 
the  holder  and  the  acceptor,  no  demand  at  the  place  named  in  the 
acceptance  is  necessary,  to  entitle  the  plaintiff  to  recover;  though 
the  want  of  such  demand  may  affect  the  amount  of  damages  and 
interest;  but  that  to  charge  the  drawer  or  indorscra  of  the  bill,  a 
demand  at  the  place,  at  the  maturity  of  the  bill,  is  indispensable.* 
§  175.  Bktne  subject.  Coodltfon.  But  in  the  latter  case,  as  in 
actions  against  the  drawer  or  indorser  of  a  bill,  or  the  indorser  of 
a  note,  the  undertaking  of  the  defendant  being  conditional,  namely, 
to  pay  in  case  the  party  primarily  liable  does  not,  the  default  of 
such  party  must  be  proved,  or  the  proof  be  dispensed  with  by  the 
introduction  of  other  evidence.  The  receiver  of  a  bill  or  note  is 
understood  thereby  to  contract  with  every  other  party,  who  would 
be  entitled  to  bringan  action  on  paying  it,  that  he  will  present  in 
proper  time  to  the  drawee  for  acceptance,  when  acceptance  is 
necessary,  and  to  the  acceptor  for  payment  when  the  bill  haa 
arrived  at  its  maturity  and  is  payable ;  to  allow  no  extra  time  for 
payment,  to  the  acceptor;  and  to  give  notice  in  a  reasonable  time, 
and  without  delay,  to  every  such  person,  of  a  failure  in  the  at- 
tempt to  procure  a  proper  acceptance  or  payment.  Any  default 
or  neglect  in  any  of  these  respects  will  discharge  every  such  per- 
son from  responsibility  on  account  of  a  non-acceptance  of  a  non- 

'  In  Maine,  if  a  promieaory  note  in  pfp^able  st  a  place  certnin  upon  demand,  or  npon 
demand  after  a  certain  day,  tJie  plaititilT  is  not  entitled  to  recover,  unless  be  proves 
a  deinanit  mnde  at  the.  ptai'e.     Stnt.  1S46,  c.  218. 

*  Roire  0.  Young,  S  D.  A  C.  165.     And  see  I'icquet  v.  Curtis,  I  Sumn.  478. 
»  I  42G«..  IV.  r.  78. 

*  Wnllnve  e.  Mi'Connell,  13  Pet.  136 ;  Story  on  Bill^  {  239  ;  3  Kent,  Comm.  69,  a, 
(Slhed.J.     And  see  in/ro,SS  180(1,  180  6, 
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payment ;  and  will  make  it  operate,  generally,  as  a  satisfaction 
of  any  debt,  demand,  or  value  for  which  it  was  given.^  (a) 

§  176.  Same  anbject.  FraB«ntm«nt.  Thus,  in  an  action  by  the 
payee  of  a  bill,  or  the  indortee  of  a  bill  or  note,  again»t  the  drawer, 
or  indoraer,  it  is  necessary  to  prove  a  presentment  to  the  drawee  for 
payment  If  the  bill  is  payable  at  sight,  or  in  so  many  days  after 
sight,  or  after  demand,  or  upon  any  other  contingency,  a  present- 
ment, in  order  to  fix  the  period  of  payment,  must  be  made,  and  of 
course  be  proved.  But  if  the  bill  is  payable  on  demand,  or  in  bo 
many  days  after  date,  or  the  like,  it  need  not  be  presented  merely 
for  acceptance ;  hut  if  it  is  so  presented,  and  is  not  accepted,  the 
holder  must  give  notice  of  the  dishonor  in  the  same  manner  as  if 
the  bill  were  payable  at  sight.^  The  presentment  for  acceptance 
must  be  shown  to  have^  been  made  by  the  holder  or  his  agent,  if 
acceptance  was  refused ;  but  if  the  bill  was  accepted  on  present- 
ment by  a  stranger,  it  is  available  to  the  holder.  If  it  is  drawn 
on  partners,  a  presentment  to  one  of  them  is  sufficient;  but  if 
drawn  on  several  persons  not  partners,  it  has  been  said,  that  it 
should  be  presented  to  each ;  but  the  better  opinion  seems  other- 
wise, for  if  one  of  the  drawees  should  refuse  to  accept,  the  holder 
would  not  be  bound  to  t-ake  the  acceptance  of  the  others  alone.* 
It  ia  not  necessary  to  prove  that  the  presentment  was  made  by  the 
person  named  in  the  declaration,  the  material  fact  being  the  pre- 
sentment alone,  by  some  proper  person.*  Nor  ia  it  necessary  for 
the  plaintiff,  in  an  action  against  the  indorser,  for  non-payment 
of  an  accepted  bill,  to  show  any  demand  of  or  inquiry  after  the 
drawer.  ^ 

§  177.  Preasntniwit  not  exouied  b7  death,  Ao.  Presentment  of 
the  bill  for  acceptance  is  not  excused  by  the  drawee's  death,  bank- 
ruptcy, insolvencj',  or  absconding.  If  he  is  dead,  it  should  be 
presented  to  his  personal  representatives,  if  any,  or  at  his  last 

'  Story  on  Bills.  S§  112,  227  ;  B«yley  on  Bills,  pp.  217.  286  (5th  «).).  In  Texns, 
thfl  linbility  of  drawura  and  iuiloraem  may  be  fixed  withont  notice,  by  Ihp  inslitiilion 
of  |)roc«tclin^,  within  a  limited  linie,  agniiiat  the  Acceptor,  if  the  bill  has  b^n 
accepted,  or  against  the  dmwer,  if  acceptance  is  refused.  Hartley's  Dig.  art.  2S28- 
2S31. 

'  Story  on  Bills,  §S  112,  227,  228  ;  Chittj-  &  H-ilme  on  Billi,  pp.  663,  654  (9th  ed,). 

'  Story  on  Bills.  ^  229  ;  Chittv  &  Hulme  on  Bills,  pp.  272-2/4  (Sth  ed.). 

'  Boelim  V.  Camplwl],  1  Gon-,  65  ;  8.  c.  3  Moon-,  15. 

*  Heylin  v.  Adamson,  2  Bun.  (169  ;  Broniiey  o.  Frozier,  1  Stm.  411 ;  Chilly  k 
Hulme  on  Bills,  p.  653  (gth  ed.). 

(i)  Howard  Bank  v,  Carson,  60  Md.  rraaonable  time,  and  immediate  noti<v  of 

18      If  a   jiersnii   indorsra  a   promixsoiy  the    non-|>aya)eiit.      Tyler  v.  Young,  30 

aoto  after  it  is  due,  he  is  entitled  to  have  Fenn,  St.  148. 
a  demand  made  on  the  maker  within  a 
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domicile ;  and  if  he  has  abBconded,  it  should  be  presented  at  his 
last  domicile  or  place  of  busincsa' 

§  178.  Time  of  preaeDtment.  Whenever  it  is  essential  to  prove 
a  presentment  for  acceptance  or  a  demand  of  payment,  it  must  ap- 
pear  to  have  been  made  at  the  proper  time.  No  drawee  can  be 
required  to  accept  a  bill  on  any  day  which  \a  set  apart  by  the  laws 
or  observances  or  usages  of  the  country  or  place,  for  religious  or 
other  purposes,  and  is  not  deemed  a  day  for  the  transaction  of 
secular  business ;  such  as  a  Sundai/,  Christmae  Day,  or  a  day  ap- 
pointed by  public  authority  for  a  solemn /twt(  or  thank»giving,  or 
any  other  general  holiday  ;  or  a  Saturday,  where  the  drawee  is  a 
Jew.*  And  in  all  cases,  the  presentment  must  have  been  made 
at  a  reasonable  hour  of  the  day.  If  made  at  the  place  of  business, 
it  must  he  made  within  the  usual  hours  of  business,  or,  at  far- 
thest, while  some  person  is  there  who  has  authority  to  receive 
and  answer  the  presentment,  {a)  If  made  at  the  dwelling-houae 
of  the  drawee,  it  may  be  at  any  seasonable  hour  while  the  family 
are  up.  "(6) 

'  story  on  Bille,  S  280  ;  Chittjr  t  Hnlme  on  Bill».,pp.  279,  280  (8th  ed.) ;  Oroton 
D.  Ualb«im,  6  Greenl.  476  ;  Groely  n.  Haot,  8  Sbefl.  455-;  Weems  v.  Fumere'  Bank, 
16  H<i.  231. 

0  Storv  oD  Bills,  SS  233,  240. 

•  Story  on  Bills,  J  236;  Chitty  &  Hnlme  on  BiUa,  pp.  4J4, 456,  664  {9lh  ed.);  Par- 
ker  o.  Gnnlou,  7  Knst,  385;  Wilkins  v.  Jailis,  2  B.  ft  Ad.  IGS,  ISS;  Gurnet  e.  Wood- 
cock,  6  U.  &  S.  44. 

(a)  The  Court  will  take  jadidal  notics  635."    By  BiRclow,  J.,  in  Pimeworth  o. 

of  tbe  calsndar,  bo  as  to  see  that  preaent-  Allen,  4  Gray  JMa-u.),  4S4.    A  promiaBory 

meiit  on  Dec.   14  of  a  note  due  Dec.  15,  note  dnteil  at  Boston,  but  eipreaaing  no 

was   flood,  because   Dec.  15  in  that  year  place  of  payment,  and  held  in  Boston  by  a 

was  Sunday.     Reed  c.  Wilson,  41  N.  J.  bank  for  collocUon,  falling  due  at  the  end  of 

L.  29.  Augnat,  waa  presented  for  payment  at  nine 

(6)  "No  filed  nils  can  be  estAblished  o'clock  in  tlie  evenino  of  tbe  last  day  of 

by  which  to  clttemiine  the  hour  beyond  grace  at  the  house  of  the  msker,  ten  miles 

wliicli  the  demand  of  payment,  when  made  from  Boston,  after  he  and  his  family  had 

at  the  makur's  resideoce,  will  be  unreason-  retired  for  the  night,  and  it  was  held  a 

able  and  iiiaufficitnt  to  charge  an  itidorser.  aulficient  demand  to  charge  the  indorser. 

Generally,  however,  it  should  be  made  st  Ibid.     Notice  issued  by  a  bank  in  which 

such  an  hour,  that,  hnving  regard  to  tbe  a  note  is  placed  for  collection,  to  the  maker 

habits  and  usagea  of  the  community  where  of  the  note,  a  day  or  two  before  the  ma- 

ibe  maker  resides,  he  may  be  reasonably  turity  of  the  note,  that  the  note  would  be 

exiiected  to  be  in  a  condition  to  attend  to  payable  on  a  certain  day  named,  being  the 

orlinary  huslTiess.      And  whether  the  pre.  true  day,  anil  requesting  him  to  pay  it,  is 

aeiitment  i"  within  a  reasonable  time  can-  held  in  Massaehn setts  sufficient  di'mand. 

not  be  mndc  to  dei<end  on  tbe  private  and  Warren  Bank  ti.  Parker,  8  Gray(Mass.), 221. 

peculiar  habits  of  the  maker  of  a  note,  not  A  note  myable  at  a  particular  bank,  where 

known  to  the  holder,  but  il  must  be  deter-  the  maker  had  no   funds,  was  delivered 

minnl  by  a  consideration  of  the  circHm-  after  huainesH  bonra  on  the  last  day  of 

■taiices   which,  in   ordinary  paeea,  would  grace,  to  the  teller,  who  was  also  a  notary, 

render   it   irnsonable  or  otherwise.      Bar-  st  his  dwelling  house,  fo^  the  purpose  of 

clay  V.    Bailey,  2  Campb.  527;  Trigga  n.  demanding   payment.       He    went   to   the 

Newnhnm,10'Moorr,249;lCnr.&P.  631;  bank,   and,   Wing    unable    to   obtain    en- 

Cayuga  Co.  Bank  e.  Hunt,  2  Hill  (N.  Y. ),  trauce,  demanded  payment  of  himself  a» 
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§  179.  Bame  subject.  The  presentment  of  a  promi»»firy  note  for 
payment  should  be  made  at  its  maturity,  and  not  before,  nor  gen- 
erally  after.*  But  where  the  maker  lived  two  hundred  miltjs  from 
the  holder,  a  demand  made  six  days  afterwards  has  been  held 
Bullicient.'  If  the  note  is  payable  at  a  certain  day  after  iijht,  the 
payment  of  interest,  or  of  part  of  the  principal,  duly  indorsed 
thereon,  is  prima  facie  evidence  that  it  was  presented  for  sight 
before  the  time  of  such  payment,  and  that  it  became  due  on  the 
day  when  the  payment  was  madc.^  If  it  is  payable  on  demand,  or 
is  indorsed  after  it  is  overdue,  payment  should  be  demanded  within 
a  reasonable  time,  in  order  to  charge  the  iudorser.*  A  banker's 
cheek  may  be  presented  on  the  next  day  after  the  date,  this  being 
considered  a  reasonable  time.' 

§  180.  Plaos  of  preaentmvot.  It  must  also  appear,  that  the  pre- 
Bentment  was  made  at  the  proper  place ;  and  this,  in  general,  is 
the  town  or  municipality  of  the  domicile  of  the  drawee.  If  he 
dwells  in  one  place,  and  has  his  place  of  busineus  in  another, 
whether  it  be  in  the  same  town,  or  in  another  town,  the  bill  may 
be  presented  for  acceptance  at  either  place,  at  the  option  of  the 
holder;  and  this,  even  though  a  particular  place  be  designated  as 
the  place  of  payment.*  If  the  bill  is  addressed  to  the  drawee  at 
a  place  where  he  never  lived,  or  if  he  has  removed  to  another 
place,  the  presentment  should  be  at  the  place  of  his  actual  domi- 
cile, if  by  diligent  inquiries  it  can  be  ascertained;  and  if  it  can- 
not be  ascertained,  or  if  the  drawee  has  absconded,  the  bill  may 
be  treated  as  dishonored.^  (a) 

1  Kent 
Brighnni, 

*  FreeiOiiii  v.  Boyiiton,  7  Mass.  433.  '  Way  o.  Bassett,  5  Hare,  55. 

*  Chitty  &  Hulme  on  Bills,  yp.  379-386  (9th  ed.J;  Colt  r,  Bamard,  18  Pii^k.  280. 
Seven  days  after  the  date  haa  been  held  sul![i;iciit,  Seaver  s.  I.incutn,  21  Pick.  267; 
■lid  eight  moil thx  hii  unrcosunnhle  drUy,  Fluid  t>.  Niukerann,  13  Mass.  131;  Thuvcr  c. 
Bnickett,  12  Mans.  450.  See  also  Sylvester  e.  Craim.  15  Pi.:k.  92;  Tbom|aoii  ti.  Hali-, 
5  Pi<:k.  2.i9;  M.irtin  i;.  Winslow,  2  Manoti,  241.  See  infra,  %  199,  n.,  as  to  the  time 
when  a  note  payable  on  demand  ia  t<>  he  considered  aa  dishonored. 

»  Chitty  k  Huline  on  Bills,  p.  385  (9ili  ed.). 

«  Story  on  Bills,  3  23B;  Chitty  k  Hiilnis  on  Bills,  pp.  365,  SSO  (9th  ed.);  mpra, 
S174. 

'  Story  on  Bills,  §  325.  The  p^iux  at  which  a  promissory  note  ia  dated  is  prima 
facie  evidence  of  the  residence  ol  the  maker  at  that  place;  but  it  39  no  indication  of 
the  bank  door.  It  was  held  a  sufllcient  hour.  A  demand  after  banking  hours  will 
pr«sentment  to  chargti  an  endorser.  Bank  fix  the  indorser,  althoufih  at  his  I'eqiiest 
orSvnieuse  h.  Hollister,  17  N.  Y.  48.  In  the  maker,  a«veral  times  during  banking 
Merchnribi'  Bank  c.  Eliierkin,  25  N.  V.  hours,  irxjuired  for  the  iiole.  It  might 
178,  it  Is  held  to  be  a  sufficient  demand  of  have  been  otherwise  if  Che  maker  had 
a  note  (hat  the  same  wna  left  for  collection  been  prepared  to  pay,  and  wait^  till  tha 
at  the  bank  where  it  wns  |iayabls  on  the  ex|nration  of  banking  hours.  Salt  Springs 
last  day  of  grace,  and,  the  maker  having  Kat  Bk.  v.  Burton,  58  N.  Y.  430. 
no  funds,  it  was  returned  to  the  holder  (n)  Wliere  it  appeared  that  the  notary 
before  the  eipiiation  of  the  last  busiue^     "went  to  vaiioua  places,  uioking  diligent 
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§  180  a,  Bame  aubject.  Where  tfae  hill  or  note  is  made  paya- 
ble at  a  particular  place,aa,  at  a  bank,  ui*  a  banker's,  the  queatiou, 
whether  a  preBciitment  for  payment  must  be  made  at  that  place, 
in  order  to  entitle  the  holder  to  recover,  has  been  held  diversely 
in  England  and  in  the  United  States.  In  a  recent  vork  of 
the  highest  mcrit,^  the  law  in  tlie  two  countries  is  thus  stated ; 
"According  to  the  commercial  law  of  England,  if  a  promissory 
note  is  made  payable  at  any  particular  place,  as,  for  example,  at 
a  bank,  or  a  banker's,  a  presentment  should  be  there  made  for 
payment.^    Before  the  statute  of  1  <fe  2  Geo.  IV.  c.  78,  a  bill  of 

tbe  ]>lacG  of  payment,  aor  does  it  autboi'ize  a  demand  there  for  tlie  purpose  of  charg- 
ing ail  inilorimr.  If  tlie  maker  of  a  note  ba4  afasconiliid;  or,  being  u  seamiiii  and  with- 
out a  domicile  Id  the  Slate,  is  abitciit  on  a  voyage^  and  aliio,  if  he  baa  no  known 
reiideiive  ur  place  of  biuiiieiia  at  which  a  demand  can  be  made,  —  a  preaentmfnt  for 
payment  ia  exvnsed,  and  the  imlonier  will  be  liable,  on  receiviue  notice  of  the  facte 
conatituting  tbe  excuae.  [See  %  195  in/m  and  notes.]  So,  if  the  maker,  after  mak- 
ing tbe  uoli!,  trnnafers  his  domicile  permanently  to  another  State,  the  holder  need  not 
follow  him,  but  a  demand  at  his  fonner  place  oF  reeidence  will  sufBce.  If  the  note  is 
niade  and  dated  at  one  place,  the  maker  having  ami  coutinning  to  have  a  known  reai- 
deuuc  at  another,  the  demand  muni  be  uisde  at  tbe  latter  ]>lBce,  and  not  at  the  former. 
"*-  -'  —  t.  Snyder,  3  Den.  145.  And  see  Gihuure  v.  Spies,  I  Barb.  1C>8.  To  enable  the 
;o  charge  au  endorser,  without  a  demand  on  the  maker,  the  facts,  excusing  the 
aemaiiu,  must  be  dialinctly  proved.     Taylor  v.  Snyder,  tupra. 

1  Story  on  Promi^sorv  Notes,  §§  227,  223. 

1  Story  on  Bills,  $  239,  and  n.  ;  Id.  S  355  )  Chitty  on  Bills,  c.  7.  pp.  S21,  322  (3th 
od.)  ;  Id.  c.  9,  pp.  3»1,  3a2 ;  Bayley  on  Bill.':,  e.  1,  %  9,  pp.  20,  30  (6th  ed. )  ;  Id,  c.  9, 
S  1,  pp.  199,  200  :  Id.  c.  7,  §  1,  pp.  219-222  ;  1  Bell,  Coinm.  b.  3  c.  2,  §  4,  pp.  41% 
413  (5th  ed.)  ;   Gibb  v.  Mather,  2  Cromp.  Il  Jerv.  2fi4  ;   a.  c.  8  Biug.  214. 

inquiry  of  divers  persons  for  the  prom-  eeveral  times  to  the  place  of  business  of 

iaor,  Imt  oonid  not  lind  him,  nor  any  one  tbe  acceptor  'and  found  the  dours  closed, 

knou'int;  biin,  nor  any  one  with  funds  for  and  do  one  there  to   answer  his  demand 

the  jiayment  of  the  note,  and  thereupon  for  jiayment,  he  cannot  be  chareed  with 

lelt  olficial  notices  of  the  default,  addressed  neglect  for  not  presenting  tjie  hill,  at  the 

to  the  si'veral  jndorKers,  at  their  respeetive  rpsidence  of   the  acceptor,   in   the   same 

pini'i's  of  linsincss ;"  this  showed  that  the  city.    Wiseman  i.  Chinpella,  23  Hoir.  CBS. 

n>itHry  had  not  used  such  reasonable  dili-  When  the  maker  of  a  note  bss  no  place  of 

gfnce  to  osi-ertain   the   rcatdcnce  of  the  business,  and  the  note  does  not  specify 

maker  as  would  excuw  the  want  of  legal  any  place  of  payment,  it  is  payable  at  the 

notice  to  him  of  the  dishonor  of  tlie  note,  house  of  the  maker,  and  presentment  at  a 

it  atTpeinng  that  he  knew  the  places  of  )>lace  which  had  formerly  been  occupieil  as 

buKiiii«s  of  the  inilorsera,  and  it  not  ap-  a  place  of  business  by  the  maker,  without 

jiearing  that  he  inquired  of  them  a.<i  to  the  inquiir  as  to  his  place  of  residence,  does 

resilience  of  the  maker.     Porter  b.  Judson,  not   snow   such   ailigent   searth   for  the 

I   Gray  (Maris.),  175;   Granite  Bank  v.  maker  and  failure  to  tiitd  hinj   as  would 

■*  "■  '  '■'--■  """  "  -  --•-■'--  excuse  a  want  of  presentment  of  the  note 
and  demand  of  jiayment.  Tslbot  c.  Bank 
of  Commonwealth,  129  Mass.  67.     But  if 

^_..     .  .._ .,  a  hill  is  accepted  payable  at  a  jiarticuUr 

>.  Pcndar,  5  Mi't.  (Mass.)  352;  as  to  sulE-  place,  if  the  notary  makes  reasonnblc  and 

ciently  diligent   inifniry   of    partjee  and  diligent  iuiiuiry  for  the  accejitors  iti  that 

oThera,   Pbipps  v.  Chase,  6  Met.  (Mass.)  place,  or  their  place  of  businetis  or  resi- 

491  ;  and  aa  to  the  duty  of  the  holder  of  a  denra,  and  cannot  tin<l  either,  and  then 

note  to  inform  the  notary  or  bank  otnccr,  makes  demand  during  biiainess  hours  at  a 

of  whom  to  make  inquiiT,  and  where  the  place  or  places  freiiuenleil  by  them  when 

peraons  to  be  iuniiired  of  mav  be  foiiiui.      ■-  ''•"  ■■' "-  "  — ■' '  ■ '"-■ 

Wheeler  ».   Field,   6   Met.    (Maa.s.)  290. 
Wliere  a  Dotary  certified  that  be  went 
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cxchanf^  as  well  as  a  promissorr  note,  payable  at  a  bank  or 
banker's,  -wm  required  to  be  presented  at  the  bank  or  banker's 
for  payment,  before  the  acceptor  or  maker  was  bound  to  pay  the 
8ame>  That  statute  changed  the  antecedent  responsibility  of  the 
acceptor  of  a  bill  of  exchange,  by  providing  that  an  acceptance, 
payable  at  a  banker's  or  other  specilied  place,  without  adding 
the  words,  'and  not  otherwise  or  elsewhere,'  should  be  deemed 
a  general  acceptance  of  the  bill  to  all  intents  and  purposes,  so 
that  no  presentment  or  demand  of  payment  at  such  banker's  or 
other  specified  place  was  thereafter  necessary  to  be  made,  in 
order  to  charge  the  acceptor.'  But  the  statute  did  not  touch  the 
rights  of  the  drawers  or  indorsers  of  any  such  bill,  but  left  them 
to  be  governed  by  the  antecedent  general  law.  Hence,  bo  far  as 
the  drawer  and  indorsers  are  concerned,  a  due  presentment  and 
demand  of  payment  is  still  necessary  to  be  made  at  the  banker's, 
or  other  specified  place,  in  order  to  found  any  right  of  action 
against  them.^  The  statute  does  not  comprehend  promissory 
notes  payable  at  a  banker's  or  other  specified  place ;  and  therefore 
it  is  indispensable,  in  order  to  charge  the  maker  or  indorsers  of 
a.  promissory  note,  that  a  due  presentment  and  demand  of  pay- 
ment should  be  made  at  the  banker's  or  other  specilied  place.  If 
a  due  presentment  is  not  so  made,  the  indorsers  are  discharged 
from  all  liability.*  The  maker,  indeed,  is  not  so  discharged  ;  but 
he  is  in  no  default,  and  is  under  no  obligation  to  pay  the  note  until 
presentment  and  demand  has  been  actually  made  at  the  banker's 
or  other  specified  place ;'  and  if  he  has  suffered  any  loss-or  injury 
by  the  want  of  a  due  presentment,  to  the  extent  of  the  loss  or 
injury  he  will  be  discharged  as  against  the  holder."  ' 

§  180  J.  Sam«  Bdbjeot.  "In  America  a  doctrine  somewhat 
ditferent  prevails,  if  not  universally,  at  least  to  a  great  extent. 

1  Story  oil  Bills,  §  280. 

'  Ibi.1.  ;  Chitty  on  Bills,  o.  4,  pp.  172-174  (Sth  ed.) ;  Id.  c  7,  pp.  821-333  ;  Id.  a 
9,  pp.  391,393,396.  397;  Bavltiv  on  Bills,  c  1,  §9,  p.  29  (Sth  ed.)  ;  liL  c.  6,  ll,pp. 
199-201  ;  fiihb  ir.  Mather,  2  Crorop.  &  Jerv,  254  ;  6.  c.  8  BiriR.  214  ;  Fayle  v.  Binl.  9 
Barn,  k  Crvasw.  631  ;  9  K?nt,  Cumm.  Lect.  44,  p.  97,  and  n.  (c),  nnd  Id.  |<.  99.  n.  (&), 
(Stheit.);  Story  rm  BilU,  S  355  ;  Tliompson  on  Bills,  c.  fl.  £2,  pp.  420-428  (2d  «•!.). 

■  Gib1>  ».  Mather,  2  Croinp.  &  Jerr.  254  ;  a.  c.  S  Bin);.  214  ;  AiliIitom  h.  Hop'ood, 
2  Tiiunt.  fll.  This  irhole  su)oei-C  wna  very  much  ilincii&aed  in  the  House  of  LonU  in 
tliB  case  of  Howe  u.  Yonn(t,  2  Brod.  &  BinR.  165  ;  a,  c.  2  Blifih,  891.  See  also  (iibb 
V-  Maiber,  supra.  In  Indiana,  the  English  doctrine  ia  adopted.  Palmev  d.  Hiightts, 
4  Bhakt.  329. 

*  B.ivlev  on  Bills,  o.  7.  g  1,  pp.  219-222  (Sth  pd.)  :  Chittv  od  Bills,  p.  9,  pp.  399, 
SB;  [8tb  p'i.)  ;  Sanderson  e.  B-iwes.  14  East,  600  ;  Rrichp  o.  Gimpbi'll,  3  C'lmpb.  247  ; 
CJibli  V.  Mither.  2  Cromp.  ft  Jerv.  254  ;  s.  o.  8  BinR,  214  !  Uiokinsoii  r.  Bowes,  18 
fti.-t.  110  ;  Howe  r.  Bowes,  16  Enat,  112  ;  B.  i:.  in  eriflr.  5  Tatiiit,  30  :  Trci'Otliiefc  », 
Edu-in,  1  3tnrk.  468  ;  Embleri  v.  Dartnell,  12  Mees.  k  Wels.  830;  Vunder  Uuiickt 
V.  TIip1iis.«u,  3  M.  G.  4  3,  812. 

»  Chitiyon  Bills,  c.  5-  p.  174(8thed.J;  Turner  b.  Harden,  4  Bam.  &  Crfssw.  1. 

*  Rhodes  n.  (Jent,  5  Bam.  &  Aid.  244  ;  Turner  v.  Havden,  4  Bam.  k  <.'rcssw.  1. 
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It  vas  probably  in  the  first  instance  adopted  from  tfae  supposed 
tendency  of  the  En^^Hsh  autlioritiea  to  tbe  same  result ;  and  there . 
certainly  was  much  conflict  in  the  authorities,  nntil  the  doctrine 
was  put  at  rest  by  the  final  decision  in  the  House  of  Lords,  — 
a  decision  which  seems  founded  upon  the  most  solid  principles, 
aud  to  be  supported  by  the  most  enlarged  public  policy  as  to  the 
lights  aud  duties  of  parties.  The  received  doctrine  in  America 
seems  to  be  this,  that  as  to  the  acceptor  of  a  bill  of  exchange, 
and  tiie  maker  of  &  promissory  note,  payable  at  a  bank,  or  other 
specified  place,  the  same  rule  applies, —  that  is,  that  no  presentment 
or  demand  of  payment  need  be  made  at  the  specified  place,  on 
the  day  when  the  bill  or  note  becomes  due,  or  afterwards,  in  order 
to  maintain  a  suit  against  the'  acceptor,  or  maker ;  and  of  course, 
that  there  need  be  no  averment  in  the  declaration  in  any  suit 
brought  thereon,  or  any  proof  at  tlie  trial,  of  any  such  present- 
ment or  demand.  But  that  the  omission  or  neglect  is  a  matter 
of  defence  on  the  part  of  the  acceptor  or  maker.  If  the  acceptor 
or  maker  had  funds  at  the  appointed  place,  at  the  time,  to  pay 
the  bill  or  note,  and  it  was  not  duly  presented,  he  will,  in  the 
Buit,  be  exonerated,  not,  indeed, from  the  payment  of  the  principal 
enm,  but  from  the  payment  of  all  damages  and  costs  in  that  suit. 
If  by  such  omission  or  neglect  of  presentment  and  demand  he  has 
sustained  any  loss  or  injury,  as  if  the  bill  or  note  were  payable 
at  a  bank,  and  the  acceptor  or  maker  had  funds  thei-e  at  the  time, 
vhich  hare  been  lost  by  the  failure  of  the  bank,  then,  and  in  such 
case,  tbe  acceptor  or  maker  will  be  exonerated  from  liability  to 
ttie  extent  of  the  loss  or  injury  sustained."  ^  (a) 

'  Story  <ni  PromiiiMrT  No*a.  {S  227,  228  ;  ■W«ll4re  o.   McConnell.  13  Pet  SB. 

"Thegroninl,"  says  Mr.  Justi™  Story,  "opon  which  tbe  AmeriniJi  doctrine  is  (iliiced  is, 
t(i»t  tho  acceptor  or  nrnlter  is  th«  promisBory  debtor,  and  the  debt  is  not  us  to  him  ilin- 
ehu]^  by  the  omission  or  neglect  to  demimd  poyiDKat,  wheii  the  debt  hecmne  due, 
«t  the  place  where  it  was  payable.  AnsiimiiiK  this  to  be  trne,  it  by  no  iiieana  follows, 
that  the  acceptor  or  maker  is  in  default,  until  a  demsod  of  payment  has  been  made 
at  the  place  of  payment ;  for  the  temiB  of  his  contniot  import  an  eipress  condition, 
that  he  will  pay  upon  due.  presentment,  at  that  place,  and  not  that  he  will  pav  upon 
■ireiand  elsewhere  ;  and  the  onihtsion  nr  neglect  ot  duty,  on  the  jiart  of  the  hol.Ier,  to 
mnVe  preMntment  at  that  place,  ought  not  to  change  tbe  nature  or  eharacter  of  the 
olililtations  of  the  acceptor  or  maker.  Now,  the  right  to  bring  an  action  presiipposfs  a 
itlaall  on  the  part  of  the  arceptor  or  maker  ;  and  it  may,  after  all,  make  B.  great  riifTer- 
enre  to  him,  not  only  in  )>oint  or  convenience,  bnt  in  ]ioint  of  Insa  liy  exchange,  as 
■ell  u  ot  expense,  whether,  if  he  agrees  to  nay  the  money  in  Mobile,  or  in  Xew 
Orleans,  he  may  be  required,  without  any  default  on  hia  own  part,  notwithalnnding  he 
hu  fands  there  to  pay  the  same  monev  in  New  York  or  in  Boston.  He  may  well  say, 
-Vnii  la  hax  fadira  wai."  Story  on  Womissoty  Notes,  §  229  :  3  Kent,  Cfimm.  67,  n. 
(0  ;  Id.  99,  n.  {b).  "  The  learned  commenUtor,"  he  aaya,  "  holds  the  English  i-ule 
to  be  the  true  one,  and  adds  ;    '  This  ia  the  plain  sense  of  the  contract,  and  the  words. 
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§  181.  Time  of  preaentment.  Where tbe  bill  isnot  made  payable 
■  iu  so  many  daya  after  eight,  it  ia  sufficient  to  prove  a  presentmetU 
for  ■payment  at  the  maturity  of  tlie  bill,  and  a  refusal  of  payment. 
And  it  auffices  to  show  a  presentment  for  acceptance,  and  a 
refusal  to  accept  at  any  time  previous  to  the  maturity  of  the  bill ; 
for,  upon  its  dishonor,  the  drawer  becomes  liable  immediately.' 
It  also  suffices  to  show,  that  the  drawee  refused  to  accept  accord- 
ing to  the  tenor  of  the  bill,  notwithstanding  tlie  defendant  should 
offer  to  prove  that  the  drawee  offered  a  different  acceptance, 
equally  bcneHcial  to  the  holder.^  But  the  plaintiff  must,  in  all 
cases,  show  tliat  the  refusal  proceeded  from  the  drawee :  a  dec- 
laration by  some  unauthorized  person,  that  the  bill  would  not  be 
accepted,  is  not  sufficient.^ 

§  182.  Presentment  and  noUoe,  how  proT«d.  Presentment  for 
payment,  as  well  as  notice  of  dishonor,  may  be  proved  by  entries 
in  the  books  of  a  deceased  notary,  clerk,  messenger  of  a  bank,  or 
other  person,  whose  duty  or  ordinary  course  of  business  it  was  to 
make  such  entries.*  (a) 

"  accepted,  poyaHe  at  a  given  pUce,"  are  oqnivalent  to  m  aiiiluaion  of  a  cleniHod  else- 
where.^ Story  on  Bills,  §  356.  See  also  Noith  Bank  u.  Abbot,  IS  Pick.  4eS  ;  Paysoa 
e.  Wliitconih,  15  Pick.  212  ;  Cburoh  v.  Clark,  21  Pick.  810  ;  Carley  r  Vaiice,  17 
Mass.  369 ;  Rug|{lea  v.  Patten,  8  Mowi.  480  ;  Mellon  e.  Croghan,  16  Martin,  423  ; 
Smith  D.  KobiDBon,  2  Miller  (Iji.),  40& ;  Palmer  j>.  Hughes,  1  Blackf.  328  ;  Gale  v. 
Kemper,  10  La.  208;  Warren  v.  Allniit,  12  La.  i&i ;  Tlionijison  v.  Cook,  2  McLean,  126 ; 
Ogdene.  Dolibiu,  2  Hall  (N.  Y.),  112;  Pic<|net  c.  CurtU,  1  Sumner,  478."  See  also 
Stovy  on  Bills,  |>.  2S3,  n.  (2).  In  Maiue,  in  an  action  uiun  a  note  [laynble  on  demand 
at  a  place  certain,  or  on  demand  at  or  after  a  specitied  time,  at  a  place  certain,  the 

flnintiff  is  required  to  prove  a  deniaud  at  the  place,  before  suit  Slut.  1846,  c.  218, 
n  Georgia,  itlws  been  held,  tbat,  in  the  case  of  bank-noUt  made  payable  at  a  place 
certain,  the  bank  is  entitled  to  a  prt-sentnient  at  the  place,  belbre  it  ia  liable  to  a  suit 
upon  the  uotes  ;  this  case  constituting" an  exception,  on  Krounils  of  public  policy  and 
cull  veil  ience,  froni  the  tfeneral  rule  iu  n^vrd  to  pnvateliills  and  notes.  Douglierty  v. 
The  Western  Bank  of  UeorRia,  1  Am.  Law  Re^-  689. 

1  Chitty  &  Huline  on  Bills,  p.  B5I  (9th  e<l.];  BallingaHs  d.  Qloater,  3  East,  48], 
^  Ciiitty  &  Hulme  on  Bills,  pp.  064,  SG5  (Qlh  ed.f ;  Boehui  d.  Uarcias,  1  Cauipb. 
425.  n. 

*  Cheek  ti.  Roper,  6  Eap,  175. 

*  See  mite,  vol.  i.  S  1-1 8-  lu  New  Jersey,  the  notary  ia  bound  to  keep  a  record  of 
his  nets,  in  regard  to  protested  bills  of  exchange  or  promissory  notes  ;  and  in  case  of 
his  death  or  absence  in  parts  unknown,  the  record  is  made  competent  evidence  of  the 
matten  therein  contained.     Kev.  StaL  1846,  tit.  29,  c.  1,  §£  7-9. 

In  Pennsylvania,  the  want  of  demand  and  notice  is  no  d«feiiee,  unless  the  places  of 
demand  and  of  notice,  or  the  names  and  residences  of  the  |>arties  thereto,  are  ilistinctly 
set  forth  on  the  bill  or  note.  And  if  snch  nnmes  and  nlnces  are  nnt  so  set  forth,  the 
bills  and  notes  are  deemed  |iaya)ile  and  protestable  at  the  place  where  tliej  are  ilated  ; 
or  if  without  place  of  date,  then  at  the  place  where  they  are  deposited  or  held  fur  col- 
lection :  and  drafts  on  thii-d  persons  are  deemed  acceptnble,  payable,  and  proteatahle  at 
the  place  vhcre  they  are  addreswd  to  the  drawee  ;  and,  in  all  sucn  cases,  demand  of 

(r)  The  tetters  of   a   deceased   agent  of   Africa,  on  the  ground  of  commercial 

were  admitted  as  evidi'ncc  of  a  demand,  necessity.     Greenwood  o.  Curtis,  6  Mass. 

made  upon  a  debtor  of  his  principal,  the  358. 
debtor  being  an   inhabitant  of  the  coast 
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§  183.  ForelEo  biUa.  Proteat.  In  an  action  against  the  drawer 
or  indorger  of  a  foreign  bill  (and  even  of  an  inland  bill,  if  a  pro- 
teat  is  alleged),  the  plaiutiff  must  prove,  beside  the  presentment 
and  notice  of  dishonor,  a  protest  for  non-acceptance,  or  non-pay- 
ment' Tlie  proper  evidence  of  the  protest  is  the  production  of 
the  notarial  act  itself;^  and  if  this  was  made  abroad,  the  ecqI  is 
a  suflicient  authentication  of  the  act,  without  further  proof ;  ^  but 
it  ifl  said,  that  if  the  protest  was  made  within  the  jurisdiction,  it 
must  be  proved  by  the  uotary  who  made  it,  and  by  the  attesting 
witness,  if  any.*  {a) 

§  184.  Bxonu  for  want  of  protast.  But  the  want  of  protest  it 
excused  by  proof,  that  the  defendant  requested  that,  in  case  of 
the  dishonor  of  the  bill,  no  protest  should  be  made ;  or,  that  the 
defendant,  being  the  drawer,  had  no  funds  in  the  drawee's  bauds, 
or  had  no  right  to  draw  the  bill ;  or,  that  the  protest  was  pre- 
vented by  inevitable  casualty,  or  by  superior  force.'  So,  if  the 
defendant  has  admitted  his  liability,  by  a  partial  payment,  or  a 
promise  to  pay,  a  protest  need  not  be  proved.' 

•ccepUiDce,  jTotfst,  End  notice  of  noD-BcceptaoCB  may  be  made  and  giTen  before  mata* 
rity  of  the  bill  ;  and  demand  of  payment,  protest,  and  notice  of  non-paymeDt  may  bs 
tDBile  and  given  at  any  time  after  maturity  of  the  bUi,  and  befure  auiL  Dunlop,  Dig. 
c.  894.  §S  7-». 

1  Story  uij  Bills,  SS  273,  281  ;  Chitty  &  HiUme  on  Bills,  pp.  41G,  65S  (Sth  ed.). 
Protest  of  aii  inland  bill  ia  not  ■a&.-.evsa.Tj.  Ibid.  ;  Young  b.  HryoD,  S  Wheat.  140. 
Nor  is  it  jiei'essary  to  serve  h  copy  of  the  protest  with  tlie  notioB  of  the  dishonor  of  a 
bill.     Cowperthwail*  v.  Sheffield.  I  Sandf.  S,  C.  416. 

^  Lenox  c.  Leverett,  10  Mass.  1  ;  Chittv  &  Hulme  on  Rilla,  pp.  445,  655  (9th  ed.). 

•  Townsley  n.  SuiHrall,  2  Petera,  170  ;  HuliiJay  r.  MtDoURall,  20  Wend.  85  j  Graf- 
ton  Bank  0.  Monre,  14  K.  H.  142.  The  United  Sutas  are,  in  thia  rea;>ect,  foreign  to 
Mvh  other.     Wjlliama  u.  Piitrinni,  14  N.  H.  540. 

•  Cheamer  c.  Noyea,  4  Campb.  129  ;  Mann  d.  Pnlmer,  6  C.  A.  P.  4SS.  in  some  of 
the  United  Static,  the  aertifictU  of  the  notary,  under  his  baud  and  oSicint  seal,  ia,  by 
Btatdte,  made  competent  evidence,  /irima  fadt,  of  llje  matters  by  him  transacted,  in 
relation  to  the  preaentnient  and  dishonor  of  tlie  bill,  nod  of  noliue  thei-eof  to  the  par- 
ties liable.  (S>  I,L  New  York,  1833,  c,  271,  §  8  ;  Smith  «.  McMamiB,  7  YerR.  477  ; 
LL.  Miasisaippi,  1833,  c.  70 :  2  Kent,  Cornm.  93,  n.  ;  Rev.  LL.  Maine,  c,  44,  %  12  ; 
Beckwith  -q.  St.  Cruix  Man.  Co.,  10  Sliepl.  2S4.  See  also  Clark  v.  Bigelow,  4  Sliepl. 
246 ;  Warren  u.  Warren,  Id.  259.  Connecticut,  Rev.  Stat.  1849,  tit.  1,  §  128 ;  Texas, 
Hartley,  Dig.  art.  8532,  Stat.  March  20,  1348,  §  5. 

'  Storv  on  Bills,  %%  £75,  230  ;  Chittv  k.  Hulme  on  Bills,  p.  452  Uioat.  %  195]. 

•  Gibbon  v.  CogRon,  1  Campb.  188  ;  Tavlor  v.  Jonea,  Id.  105 ;  Chitty  &  Hulme  oii 
Bills,  pp.  456,  655  (Uth  ed. ) ;  CarupbeU  v.  'Webster,  9  Jur.  992. 

(«)  The  proleat  of  a  promissory  note,  ney-at-law,  since  decensed,  it  not  appearing 

duly  niitbentie'Hterl  by  the  signature  and  that  such  acts  vcre  done  in  the  discharge 

offi'ial  Sfal  of  a  notary-pulilii-,  and  found  of  a  duty,  arirl  iu  the    regular  course    of 

among  his  papers  after  bis  dtath.  is  uotii-  business.      Bradbury  f.  Bridges,  33  Me. 

peteut  secondary  evidence  of  the  acts  of  the  346.     It  is  atlouahle  to  pennit  a  notary  tn 

notary  stated  therein,  respecting  present-  atste  his  usual  course  of  proceeding  riiiI 

ment,  deniand.  and  notice.     Porter  n.  Jud-  his  customary  hohits  of  business.     Uuion 

■on,  i  (irny  {>[aga.).  175.     But  such  proof  Bank  v.  Stone.  SO  Me.  601. 
ttuuiot  be  made  by  the  affidavit  of  auattor-         (ii)  Mass.  i'ub.  Stat.  c.  77,  {22. 
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§  185.  Inland  bills.  'Wlian  protaat  naoauaiy.  la  regard  to 
inland  billa,  a  protest  ia  not  in  general  necessary  to  be  proved, 
unless  it  is  made  so  hy  the  local  municipal  law.' 

§  186.  Notiott  of  dishonor.  In  an  action  against  the  draver 
of  a  bill,  or  the  indoraer  of  a  bill  or  note,  it  is  also  necessary  for 
the  plaintiff  to  prove,  that  the  defendant  had  due  notice  of  the 
diihonoT  of  the  bill  or  note,  (a)  To  constitute  a  sufficient  notice, 
it  must  contain  such  a  description  of  the  bill  or  note  as  will  serve 
to  identify  it,  to  the  understanding  of  the  party  addressed;  and 
must  state  in  substance,  or  by  natural  implication,  tliat  it  has  been 
presented  for  acceptance  or  payment,  as  the  case  may  he,  and  has 
been  dishonored  ;  and,  where  a  protest  is  by  law  or  usage  required, 
that  it  has  been  protested.'  And  if  the  notice  proceeded,  as  it  now 
seems  it  may  in  some  cases,  from  a  person  who  was  not  at  that 
time  the  holder  of  the  hill,  it  must  clearly  intimate  that  the  party 
addressed  is  looked  to  for  payment.*  But  if  it  proceeded  from  the 
holder,  the  American  courts  do  not  require  any  formal  declaration, 
to  that  effect,  it  being  the  natural  inference  from  the  nature  of  the 
notice.*    It  must  appear  that  the  notice  was  given  within  a  reason- 

'  Story  on  Bills,  j  281. 

*  See  Star;  on  Bill^  £S  301,  S90  ;  Stor^  on  Proniinoi^  Notes,  §}  S18-SG1.  Nodce 
to  the  inilora«r  of  a  forei;{ii  bill,  that  tha  bill,  describing  it,  hu  been  pmleattd  for  non- 

SymenC,  anil  that  tha  holder  looks  to  liim  for  puynir-nt  thereof,  it  aufficieat  notice  of 
iliouor  ;  the  tanu  prolesUd,  when  tbua  used,  implying;  that  payment  had  baen  de- 
mauilad  snii  refuKd.  Sjiies  o.  Kewbary,  2  Doug.  (Mich.)  4S6.  So,  n-here  the  nntics 
merely  stated  that  the  bill  tu  due  and  nnnaid,  m^uestiiii;  immediate  payment  of  the 
amount  :  addiug  thua,  —  "  Amount  of  hill,  £98  1S«.,  noting  St.  ;"  it  was  hnii),  that 
the  vord  "notinj"  implied  presentment,  and  non-payment,  and  rsn<tereil  the  notice 
auScient.  Ann.stronK  n-  ChrutiaDi,  17  La*  Jour.  C.  P.  181  ;  5  M.  G.  &  S.  687.  See, 
for  other  exainplea,  Bromage  v.  Vaugbao,  9  Ad.  &  El.  y.  a.  SOS  ;  Chard  o.  Fox,  13 
Jut.  960  :  Cauat  c.  Thoupson.  Id.  195  ;  D'Wolf  v.  Mumy,  2  Sandf.  S.  C.  136. 

*  Eaxt  e.  Smith,  11  Jiir.  112  ;  1  Dowl.  t  L.  711. 

*  Bank  of  Uuited  States  v.  Canieal,  2  Fet.  513,  5^3  ;  Story  on  Promissory  i^otia, 
i  351 ;  Mills  D.  Bank  of  ITnited  SUtei,  IL  WheaL  131,  137.     Aa.l  tbe  same  Tiew  U 

(a)  The   insolvency  of  the  drawer  or  the  executor,   there  btina  no  proof  that 

indnrser  does  not  excuse  a  failure  to  notify  such  notice  was  received  by  the  executor, 

him.     Lowell,  J.,  In  ts  Battey,  IB   Nat.  and  the  holder  not  having  nsed  due  dili- 

Bk,  Ret;.  397,  says  :  "  It  was  d<^ided  by  gence  to  learn  tbe  executor's  name.     Th« 

l^rrl  Kldon,  in  1812,  that  when  a  bill  was  notice  should  be  (civea  to  the  eiecntor  Ot 

disbontired   after   tbe  bankniptcy  of  the  administrator  ;  but  if  the  bolder  does  not 

drawer,  a  notice  to  him  is  a  sufficient  and  know,  and  cannot  by  reasonable  diligenca 

proper  notice  tf  his  atsi^ee  has  not  been  know,  whether  there  ia  one,  or  who  he  ia, 

a|i]«)inled.      'Tha   bankrupt,'    says    the  or  where  ha  residra,  he  is  excused  from 

luarrieil  judge,    'represents  his   estate  till  glvinif  the   notice.       Msssacbusett)  Bank 

aasia[ie<>s  are  rhosen.'     Ec  jxir/t  Moline,  v.  Oliver,  10  Cu.sh.  (Mass.)  557.     Stv  also 

19  Vts.  21S.    Cf.  Storj-,  Bills  of  ExchanM,  Brailsford  v.  Hodgen-erC,  IS  Md,  150.     It 

J  305  ;   fie  parts  Johnson,  3  Dea.  &  Ch.  is  aufficient  if  one  of  several  administrators 

133."     \Vh<^l«  the  indorsee  of  a  note  was  or  executors  of  a  deci^scl  ii.domer  receive 

<li>nd,  a  notice  of  its  divhonor  sent  by  mail,  notice  of  ]irntest.     Seals  u.  Feck,  12  Barlk 

directed   "to   tbe   Estate  of   H.  O.,  de-  (S.  Y.)  216. 
ceased,"  was  held  not  sufhcieut  to  charge 
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able  time  after  the  dishonor,  and  protest,  if  there  be  one,  and  that 
due  diligence  was  exercised  for  this  purpose.  When  the  facts  are 
ascertained,  tlie  question  whether  they  prove  due  diligence,  or 
notice  within  reasonable  time,  ia  a  question  of  law.^  Where  this 
reasonable  time  is  positivelj  fixed  by  the  law  of  the  particular 
country,  it  must  be  strictly  followed.  Thus,  thougli  the  protest 
must  ije  made  according  to  the  law  of  the  place  of  acceptance,  yet 
notice  to  the  drawer  must  be  given  according  to  the  law  of  the 
place  where  the  bill  was  drawn,  and  to  the  iudorsers,  according  to 
the  law  of  the  place  where  the  indorsements  were  respectively 
made.^  In  other  cases,  the  reasonableness  of  the  time  of  notice 
depends  oii  the  particular  circumstances  of  each  case ;  but  in  gen- 
eral it  may  be  remarked,  that  where  there  is  a  regular  intercourse 
carried  on  between  the  two  places,  whether  by  post  or  by  packet- 
ships,  sailing  at  stated  times,  the  notice  should  be  sent  by  the  next 
post  or  ship,  after  the  dishonor  and  protest,  if  a  reasonable  time 
remains  for  writing  and  forwarding  the  notice ;  aud  where  there 
are  none  but  irregular  communications,  that  which  is  most  proba- 
bly and  reasonably  certain  and  expeditious  should  be  resorted  to,^ 
If  the  usual  mercantile  intercourse  is  by  post  or  mail,  that  mode 
alone  should  be  adopted,  though  others  may  concurrently  cxist> 
But  whatever  be  the  mode  of  notice,  the  time  of  its  transmission 
should  be  proved  with  sufBcieut  precision ;  for,  where  a  witness 
testified  tliat  he  gave  notice  in  two  or  three  days  after  the  dis- 
honor, notice  in  two  days  being  in  time,  but  notice  on  the  third 
day  being  too  late,  it  was  held  not  sufficient  evidence  to  go  to  the 
jury,  and  the  plaintiff  was  nonsuited ',  for  the  burden  of  proof  of 
seasonable  notice  is  on  him." 

§  186  a.  ^KTbeo  oot  nttousu^r.  If  the  bill  or  note  has  been  re- 
ceived by  the  holder  merely  as  a  collateral  »ecurity,  the  party  from 

taken  by  CuUridge,  J.,  in  East  d.  Smith,  11  Jur.  412  ;  Ifl  Lair  Joiir.  h.  a.  292.  The 
holder  of  a  bill  may  take  adraLlage  of  a  notice  of  dishonor,  given  by  any  person  who 
is  himnir  liable  to  be  snod  on  the  bill,  if  it  were  given  in  sufficieiit  time  to  maintniii 
an  aetion  in  favor  of  auoh  party.  Harrison  v.  Ruscoe,  IS  M.  &  W.  231,  10  Jur.  H'i  ; 
Lysajrht  p.  Bfyant,  19  Ij»w  J.  160 ;  2  C.  &  K.  lOlB. 

1  Bank  of  Columbia  ».  Lawrence,  1  Pet.  3.  C.  678,  683  j  Carrol  v.  Upton,  3  Comst. 
272. 

"  Itory  on  Bills,  %%  28*,  285,  382-386 ;  Chitty 

A  nromisBorv  note,  navable  bv  instalments, „ , 

,    -       -      -        .         p     *  a*tor  each  day  of  paym 

notice,  if  eanb  pjtrticuLir  instalment  is  not  paid  when  due.  Oridse  v.  ijherborue,  11 
M.  4  W.  37*. 

*  St-ory  on  Bills,  j$  2Sfl,  882,  883.  Notice,  aent  by  the  post,  will  be  considered  as 
notice  from  the  time  el  which,  bv  the  rp^nlar  course  of  the  poat,  it  o>igbt  to  be  recvired. 
Smith  V.  Bank  of  WBshinKt'>n.  G  S.  &  P..  385. 

*  Story  on  Bills,  §§  287,  382.  383. 

*  Lawaon  v.  SherAood,  1  Stark.  314.     See  Biaikford  v.  Hod^werf;  IB  Md.  160. 
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whom  he  received  it  being  neither  drawer  nor  indorser,  nor  the 
traiisfuner  of  it  by  delivery,  if  payable  to  the  bearer,  the  holder  is 
not  hound  to  prove  a  strict  presentment  of  the  bill  or  note ;  nor 
will  the  other  party  be  exonerated  from  the  debt  collaterally  Be- 
cured  by  the  delivery  of  such  bill  or  note,  unless  he  can  aliow  that 
he  has  actually  sustained  some  damage  or  prejudice  by  such  non* 
presentment.  And  tlie  same  rule  applies  to  a  party  who  is  a  mere 
guarantor  of  a  bill  or  note ;  the  burden  of  proof  being  in  both  these 
cases  on  the  debtor,  or  the  guarantor,  to  show  an  actual  loss,  or 
prejudice  to  his  remedy  over.* 

§  187.  Tims  and  mode  of  noUoe.  Where  the  notice  is  sent  by 
post,  it  need  not  be  sent  on  the  day  of  dishonor,  but  it  should  go 
by  the  next  practicable  poit  after  that  day,  having  due  reference  to 
oil  the  circumstances  of  the  case.'  But  if  the  action  is  commenced 
on  tiie  same  day  on  which  the  notice  is  sent  (as  it  well  may  be'), 
the  burden  of  proof  being  on  the  plaintiff  to  show  that  the  right  of 
action  was  complete  befoi'e  the  suit  was  commenced,  he  must  prove, 
not  only  that  the  notice  was  sent,  but  that  it  reached  its  destina- 
tion before  process  waa  sued  out.  For  the  rule  of  law  is,  that 
where  there  is  a  doubt  which  of  two  occurrences  took  place  first, 
the  party  who  is  to  act  upon  the  assumption  that  they  took  place 
in  a  particular  order,  is  to  make  the  inquiry>  The  same  rule  ap- 
plies to  auecetnve  indoraen  ;  each  one  beinf;  generally  entitled  to 
at  least  one  full  day  after  he  has  received  the  notice,  before  he  is 
required  to  give  notice  to  any  antecedent  indorser,  who  may  be 
liable  to  him  for  payment  of  the  bill  or  note.'  (a)     Sunday,  not 

'  Story  on  Bills,  {  372  ;  Story  on  PromUwir  Nates,  g  4S5  ;  Hitchcock  v.  Ham- 
fi-ey,  5  M.  &  Q.  559 ;  Oxford  Buok  v.  Hityes,  8  Vi€k..  423 ;  Talbot  v.  Guv,  13  Pick. 
534;  Gibba  o.  Caanon,  9  3.  &  K.  2I)Z;  Fiiillipa  v.  Astliag,  2  Tuunt  26a.  Where 
nolicB  to  B  giwfantor  is  rer[niaite,  it  will  be  seasonoIJa  if  givi'n  at  any  time  before  ac- 
tion liroiiglit,  if  he  haa  not  been  pr^ndii.i>d  by  the  want  of  earlier  notice.  Ibid. ;  Rab- 
coi^k  v.  Bryant,  12  Pii:k.  133;  Salisbury  v.  Hale,  Id.  4161  Walton  v.  Uascall,  13 
M.  &  W,  72. 

1  if  tb<!  notice  be  pat  in  the  post-ofRrR  in  due  time,  the  holder  of  the  bill  or  nota 
is  not  prejudii^l,  if,  tliroiif^h  mi»cake  or  ilclHy  of  tlie  potit-officB,  it  be  not  delirered  in 
due  titne.     Woodcock  v.  HonliUnorth,  IS  U.  b  W.  124. 

■  Oreely  c  Thunton,  4  Grrcnt.  47B. 

•  Castniino  v.  Benmbo,  6  Ail.  A  El.  ».  b.  4»8. 

»  Story  on  Bills.  §§  288.  291,  v!97,  998,  384,  385  ;  Bayley  on  Bills,  pp.  288,  270 
(5th  Ml.)  ;  Cliitty  ft  Huline  on  Bills,  pp.  337,  482  (9tli  ed.).  If  there  are  tno  inaila 
o-i  the  sums  lUiy,  notice  by  the  Uteat  of  them  is  sutficient.  Whitnell  v.  Johnson,  17 
Miss.  449,  454.  See  also  Chick  v.  Tillsbury,  11  Shepl.  458.  And  if  there  are  two 
]Hisl-iifflce9  in  the  same  town,  notice  sent  to  either  is,  prima  facie,  sufficient.  Story 
on  BilK  g  297  ;  Yeatmnn  r.  Krwin,  3  Miller  (  \a.  ),  264.  So  is  notice  sent  to  any  post- 
oHiiie,  to  which  the  party  usiially  re!<orts  for  letters  Bank  of  Genera  u.  Uowleit,  3 
Wend.  3-28  ;  Beid  v.  Paine,  IB  Jolina.  213 ;  Cuyler  o.  Keilb",  4  Wend.  898. 

(17)  This  is  true,  though  one  of  the    to  give  notice  to  his  predecessors.     Myera 
hnldnrs  tflk™  the  nolo  fi)r  collection  only.         ^      '   -   "  "'  ""   "'" 
EHchoiieiir  the  holders  haa  aday  in  which 
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being  a  businesa-day,  ia  not  taken  into  the  account,  and  notice  on 
Mondaj,  of  a  dishonor  on  Saturday,  is  sufficient.' 

§  187  a.  Bame  sabjeot.  Agency.  If  the  bill  or  note  lias  been 
transmitted  to  an  agent  or  banker,  for  tlie  purpose  of  obtaining 
acceptance  or  payment,  he  will  be  entitled  to  the  same  time  to 
give  notice  to  bis  principal  or  customer,  and  to  the  otiier  parties 
to  the  instrument,  as  if  he  were  himself  the  real  holder,  and  his 
principal  or  customer  were  the  party  imxt  entitled  to  notice ;  and 
tlie  principal  or  customer  will  be  entitled,  after  such  notice,  to  the 
like  time,  to  give  notice  to  the  antecedent  parties,  as  if  he  received 
notice  from  a  real  holder,  and  not  from  his  own  banker  or  agent. 
In  short,  in  all  such  cases,  the  banker  or  agent  is  treated  as  a  dis- 
tinct holder.^  And  a  central  or  principal  bank,  and  its  different 
branches,  are  also  treated  as  distinct  holders,  in  regard  to  bills 
and  notes  transmitted  from  the  one  to  the  other  for  presentment 
or  collection.* 

§  188.  Same  aabject.  Restdenoa.  If  the  parties  reside  in  or 
near  the  same  town  or  place  where  the  dishonor  occurs,  tlie  notice, 
whether  given  verbally,  or  by  a  special  messenger,  or  by  the  local 
or  penny  post,  should  be  given  on  the  day  of  the  dishonor,  or,  at 
farthest,  upon  the  following  day,  early  enongh  for  it  to  be  actually 
received  on  thnt  day.*  But  where  both  parties  reside  in  the  same 
town  or  city,  tlie  rule  is,  that  the  notice  must  be  personal ;  that  J8, 
must  be  given  to  the  individual,  in  person,  or  be  left  at  his  domi- 
cile or  place  oF  buniness ;  for  in  such  case  it  is  not  competent  for 
the  holder  to  put  a  letter  into  the  postoflicc  and  insist  upon  that 
as  a  sufficient  notice,  unless  he  also  proves  that  it  did  in  fact  reach 
the  other  party  in  due  season ;  for  it  will  not  be  presumed.'  (_a) 

1  Ea^le  Bank  v.  Chapiu,  8  Pick.  180  ;  Stoij  on  Bills,  g$  S8S,  2D3,  SOS,  309. 

*  Storr  on  BilU.  £  292  ;  Sloir  on  FnjiiiiBK>ry  Kotes,  g  326. 

•  Clods  B.  Bnyley,  12  M.  4  *.  61. 

'  Story  on  Billa,  §  289  ;  Cliitty  &  Hiilme  on  Bills,  jip.  337,  472.  473  (9th  ed.)  i 
Grand  Bunk  v.  BUnohnnl,  23  Pick.  805  ;  Smver  v.  Lini-olii,  21  Pick,  267. 

'  Story  oil  ProniisBorf  Not«s,  g  323  ;  Eagle  Bunk  u.  HalliKwnv,  6  Met.  S15;  Peirce 
».  Pend«r,  IJ.  362  ;  3  Kent,  Comm.  107  {6Ch  ad. )  ;  1  Hare  &  Wallace's  Leading  Cases, 
p.  254.  In  respect  to  this  rule,  the  term  " HoIiUit"  includna  the  bank  at  which  the 
;iote  in  piiynble.  and  the  ivAarji  vho  may  hold  the  not«  as  the  agent  of  the  onlier,  fur 
Uie  pari>o!w  of  making  demand  and  jiroteat.     iioii'liiig  v.  Harrison,  S  Hovr.  3.  C.  218. 

ceife  his  letters,  it  notice  deposited  in  th« 
post-olfice  is  sufficient.  Wolttra  r.  lirown, 
liernaps,  amirt  peculiar  circumsiaiicos,  an-  15  Md.  SSB.  Where  there  is  a.  general  de- 
mHorexi*l>tioiis,  Jiion-e.  S«i?i/™,Cnliot  livery  of  mail  matter  by  messengers,  and 
Bank  V.  KumbU,  4  Qrey  (Maas.),  les,  hy  >  Inter  is  put  into  the  post-office  to  be 
Shnnr,  C.  J.  In  s  large  lommercial  city,  tmnsniitted  to  a  party  resident  in  the  same 
where  the  parties  lire  within  the  limits  at    tunn,  anJ  not  merely  depusiteil  till  .tilled 

.  i.,._i.;.i.  .1, ._..  -.1, —     r...  it  ij  probably  sufficient.     Shelhurne, 

).  Towusley,  102  Ua&s.  177.     But  a 
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payment,  to  have  this  effect,  must  be  made  with  a  full  knowledga 
of  all  the  facts,  must  be  unequivocal,  and  amouut  to  au  admis- 
sion  of  the  right  of  tlie  holder.'  So,  tlie  acceptance,  by  tlie  ia- 
dorser,  of  adequate  collateral  leourity  from  the  maker,  or  accepting 
an  assignment  of  ail  the  maker's  property,  for  this  purpose,  though 
it  be  inadequate,  has  be«n  held  a  waiver  of  notice,  if  taken  before 
the  maturity  of  the  note  ;^  (a)  but  not  if  taken  afterwards.'  Nor 
is  an  aasiffnment  of  property  to  tru»tee»t  for  the  security,  among 
others,  of  an  indoi'ser,  sufficient  to  dispense  with  proof  of  a  regu* 
lar  demand  and  notice.*  And  even  an  express  waiver  of  notice 
will  not  amount  to  a  waiver  of  a  demand  on  tlie  maker  of  the 
note.'  A  known  utage  may  also  affect  the  general  law  on  this 
subject.  Thus,  if  a  note  is  made  payable  at  a  particular  bank, 
the  usage  of  that  bank,  as  to  the  mode  and  time  of  demand  and 
notice,  will  bind  the  parties,  whether  they  had  knowledge  of  it  or 
not;  and  if  the  note  is  discounted  at  a  bank,  its  usages,  known  to 
the  parties,  are  equally  binding.^ 

§  190  a.   Santo  Babjeot.     Proof  of  notice  will  also  be  dupented 
with,  where  it  was  morally  or  physically  impossible  to  give  it; 

1  Storv  on  Bills,  {  $20. 

■  Bond  ir.  Farnbaiu,  5  Mass.  70  ;  Andnws  «.  Bo^,  8  Het  4S4  ;  Head  *.  Snull,  3 
Greenl.  207. 

*  Tower  ir.  Durell,  9  Una.  S33. 

*  Creamer  t>.  Perry,  17  Kok.  332. 

'  Berkshire  B^tnk  v.  Jones.  6  Mssi.  S24  ;  Btokui  v.  Shepherd,  11  Weed.  029. 

*  Lincoln  £  Kennebec  Bank  i:.  PaRO,  0  Mass.  16S  ;  Blanchard  p.  Hillianl,  11  Uasi. 
85  ;  Smith  «.  Whicio^  12  Mass.  6  ;  City  Bank  ■.  Catter,  3  Pick.  414. 

DOto.     The  indorasr  did  so  take  the  mort- 

..    -..J    J, _. (piged  property  but  failed  to  sell  it  or  pay 

1  of  exchanfre  in  valid  unless  it  the  nota,  but  often  told  iilHintiff  lie  would 
ia  in  writiiiif  signed  by  such  inilorser  or  take  care  of  the  uote.  There  was  no  pvi- 
his  lawful  ngeut.  It  was  held  in  Painhley  d.!nc6  that  a  demand  was  made  and  notice 
r.  Hcatli,  6H  Me.  90,  that  when  an  in-  of  non-payment  given  to  the  indorser,  biit 
dorwr  writtu  "  waiving  demand  and  no-  the  holder  eoutended  tliat  there  was  evi- 
tjue  "  on  a  note  above  his  aisnature,  and  denca  which  would  justify  the  jury  in  tind- 
other  indorsers  merely  write  their  names,  ing  that  the  indoraer  had  waivBd  demand 
they  adopt  the  waiver  of  demand  anil  no-  and  notice.  The  court  rejected  the  evi- 
nce and  will  be  bound  by  it.  If  any  one  of  dence,  but  ou  appeal  its  decision  was  re- 
them  wishei  not  to  adopt  it,  he  should  versed,  aiid  the  coort  above  affirmed  the 
write,  "  re.)niring  demand  and  notice''  over  doctrine  of  Uie  text,  that  the  oral  in-omiae 
bissigiiaturoa.  This  is  perhaps  an  extreme  of  an  indoraer  to  pay  the  note  after  it  it 
case.  Aa  to  circnmstimtial  evidence  in  overdue,  with  knowleilge  that  there  has 
proof  of  waiver,  the  case  of  Armstrong  v.  been  no  demand  or  notice,  and  of  all  the 
ChadHick,  127  Mass,  156,  is  in  point,  fuels,  is  a  waiver  of  such  demand.  Cf. 
Tiiere  was  evidence  tliat  the  indorser  was  Tliird  National  Bank  v.  Ashworth,  106 
told  by  the  holder  of  the  note  that  the  tfass.  503. 

note  was  worthless,  and  that  he  should         (a)  And  so  if  the  property  so  f^ven  as 

hold  him  as  indorser  on  the  note,  to  which  collateral  seeiirity  lias)>ern  appropriatni  to 

the  indorser  absented,  and  said  he  would  that  purpose,  and   the  indomr  hsa  been 

lake  the  mortgHKed  proprrtv  (given  to  se-  authorized  to   nue  it  fm  pnviiicnt  nf  tba 

ujro  the  note),  sell  it  and  take  caie  of  the  note.     Wright  c.  Andrews,  TO  Me.  SB. 
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S8,  by  the  abscoadiog  of  tlie  party,  or  where  the  holder  was 
juatifiably  ignorant  of  the  place  of  his  abode ;  or,  by  the  general 
prevalence  of  a  malignant  disease  ;  or,  the  nudden  illneBs  or  deatli 
of  tlie  holder;  or  any  other  inevitable  casualty  or  obstruction. 
The  omission  of  notice  is  also  excused,  where  the  holder  of  tlie 
bill  stands  in  the  relation  of  an  accommodation  holder  or  indorser 
to  the  drawer  or  other  indorser,  the  latter  being  the  real  debtora. 
So,  if  the  drawer  of  a  bill  had  no  right  to  draw,  and  .no  reasoDable 
ground  to  expect  that  the  bill  would  be  honored  by  the  drawee ; 
8S,  if  he  had  drawn  it  without  funds  in  the  hands  of  the  drawee, 
or  any  expectation  of  funds  in  his  hands  to  meet  it,  or  any  arrange- 
ment or  agreement  on  his  part  to  accept  it ;  for  in  theoe  cases  he 
would  have  do  remedy  against  any  one  in  consequence  uf  the 
dishonor  of  the  bill.  But  if  he  were  a  mere  accommodation 
drawer,  or  would  be  entitled  to  some  remedy  over  against  some 
other  party,  or  would  otherwise  be  exposed  to  loss  and  damage, 
he  is  entitled  to  notice.  So,  if  having  funds  in  the  hands  of  the 
drawee,  or  on  the  way  to  him,  the  drawer  has  withdrawn,  or 
Btopped  them,  no  proof  of  notice  is  requisite.  Nor  is  it  required 
in  an  action  against  the  indorser  of  a  bill  or  note,  where  he  is  the 
real  debtor,  for  whose  accommodation  the  instrument  was  created, 
and  no  funds  have  been  provided  in  the  bands  of  other  parties 
for  its  payment  Nor,  where,  being  an  accommodation  indorser, 
he  has  received  funds  sufficient  for  the  payment  of  the  bill  or 
note  in  full,  and  to  secure  him  an  ample  indemnity.  Nor  where, 
by  arrangement  between  any  of  the  parties,  the  necessity  of  notice 
has  been  expressly  or  impliedly  dispensed  with.' 

§  191.  Proof  of  oontanta  of  written  noUoa.  If  the  notice  has 
been  given  Jy  letter  or  other  writing,  it  is  now  held,  that  secondary 
evidence  of  the  contents  of  the  letter  or  writing  is  admissible, 
without  any  previous  notice  to  the  defendant  to  produce  the 
original;  for  the  rule,  which  requires  proof  of  notice  to  produce 
a  paper,  in  order  to  let  in  secondary  evidence  of  its  contents,  is 
not  capable  of  application  to  that,  which  is  itself  a  notice,  with- 
out opening  an  interminable  inquiry,"  But  where  tlie  secondary 
evidence  is  uncertain  or  doubtful,  or  witiiout  sufficient  precision 

"  Story  on  Bills,  gj  308-317  ;  Story  oa  Promissory  Notes,  55  865-857.  Knowlpdfje 
in  foct  oi'  the  dishonor  of  a  bill,  tchere  the  drawer  is  hinis«lf  tlie  jiei^oii  to  pnv  it,  as 
e%M!utor  of  the  ecceptor,  Bmouiita  to  notice.  Cttiitit  d.  Thompson,  7  M.  G.  &  S.  400  ; 
C  D.  Jc  L.  fl21.  But  knowledge  of  the  probability,  however  strong,  that  the  bill  will 
b«  dishonored,  is  not  BufGcient  to  dispense  with  notice.  Ibid.;  Fuller  u.  Huo|ier,  S 
Qnv,  334. 

*  See  nnfe,  vol.  i,  S  561 ;  Chilty  1  Hulme  on  Rills,  pp.  65S,  657  (Bth  oi. )  ;  Ack- 
UnJ  n.  Pierce,  2  Camph.  601 ;  Roberts  o.  Bradshav,  1  Stork.  2S  ;  Eagle  lk[ik  s. 
Cbapin,  3  Piek.  180  ;  Undenberger  v.  Bull,  tt  Wheat.  104. 
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payment,  to  have  this  effect,  must  1) 
of  all  the  facts,  must  be  uncqiiivoc 
sion  of  the  right  of  tlie  holdei-.^     ; 
doraer,  of  adequate  collateral  securi'; 
an  asaignment  of  all  the  maker's  |>i' 
it  be  inadequate,  has  been  hclil  a 
the  maturity  of  the  note  ;^  (« )  if 
is  an  (u»ignment  of  property  '■ 
others,  of  an  indoraer,  suniciii 
lar  demand  and  notice.*     A ' 
will  not  amount  to  a  wan 
note."     A  known  wg^//.;  )■■ 
subject.     Thus,  if  a  null' 
the  usage  of  that  bnuk. 
notice,  will  bind  tin.'  ]■ 
not;  and  if  the  niitt^  i- 
the  parties,  are  etju.!- 

§  190  a.    Same   ev 
with,  where  it  w 


[PABT  IV. 

jfive  due  notice 
■  iienever  notice  to 
-pecify  the  writing 

..-,=-     But  the  rule  of  not 

-  -it  tlie  dishonor  of 

f.  on  which  the  action 

■inx  of  the  dishonor  of 

iters  giving  snch  notice 

. -'■  cases.*    And  if  notice 

,  -tey  of  the  adverse  party 

on  in  his  possession  the 

t  secondary  evidence  of  its 


>  Story  on 

•  Bond  V. 
Qrreul.  ZDl. 

•  Tower  <■- 

»  BfrLliiL 

•  Li \u 

S5  ;  Smitli  " 


.  ■.<M  of  the  dishonor  of  a  bill 

i.il  in  general  suffice  to  show 

.^..m  of  the  fact,  aud  properly 

,<  the  proper  post-office,*  (a)  or 

£  is  ordinarily  sufficient,  that  it 

.:i  the  party  resides,  though  there 

;  liuless  it  is  known  to  the  holder 

s  »,  EJumrds,  1  M'Cl.  t  Y.  139  ;  Morris  n. 
3  J60-5B3  ;  Chitty  &  Halme  on  Bills,  p[i. 

:  Aflslo  V.  Fonrdrinier,  Id.  335,  a. 

'  "  '         (1  Bills,  p.  658(Pthed.l. 
3hio,  1653),  I  Am.  Uw 

;:>  Wh  eil.)  ;  Story  on  Bills,  §§  297,  298,  300;  Shed 
,.  i  «,  Hart,  3  D«y,  491.  Dfliivary  to  ths  bell-man 
•  H  dk  S.-o«,  789.  And  anydelay  in  the  post-office 
■....  -.'lit  ihe  notice.  Dobree  d,  Eastwood,  8  C.  &  P. 
■  >  H.  4  W.  124.  It  is  not  necoaaary  that  the  notii» 
.,uuu  ta  WoQght  :  it  is  sufficient  that  it  ia  seasonably 
,us  i  ttv'k.  128.  ' 


.  !)m  J'>n 


sDcb  p1ac«,  it  is  tfae  da^  of  the  holder  or 
of  the  notary,  or  other  offiiwr  or  ai[ent  em- 
ploye.! by  him,  to  make  reasonable  inqni- 


dorser  ;  at  nhat  post-office,  oi 
the  same  oranntSerton-n,  heiaaccvisUimed 
to  receive  liia  letters  ;  and  in  the  abs.-nce 
of  auch  infomiHtian,  to  lind  ont  the  post- 


■  uriieral  office  nearest,  or  in  some  oth 

1  ivvita  to  convenient  to,  bis  residence  ;  anif  then  nd- 

iimives  of  dress  aud  forward  the  notice  by  auch  miiil 

<.>  lli«  itue  .tnil  to  such  post-office  as  that  It  vould  he 

rivitl  «nd  mist  likely  to  reach   him  certainly  and 

iiidares-  promptly."      By  Sliaw,  C.  J.,  in   Cnlmt 

i-uQ.'e  of  Baak  v.  Russell,  4  Oray  (llais.),  169,  170. 
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..  s  Ilia  letters  at  a  particular  office;  in  which 
,  !-.(tiHl  to  that  office  ;  the  role  beiDg,  that  the 
- -(it  to  the  place  where  it  will  be  most  Hkel; 
..  till;  party  for  wiiom  it  is  inteDded.'  (a)    lu  civil 
:    ill  ci'imiual,^  the  postmark  on  the  letter  will  be 
•  ■'  j'lH'ie  evidence  of  the  time  and  place  of  putting 
,  ist-ofhce.     And  if  there  is  any  doubt  of  the  genuine- 
:  .i;  {lustmark,  it  may  he  established  by  the  evidence  of 
SDH  in  the  habit  of  receiving  letters  with  that  mark,  as 
lis  by  a  clerk  in  the  post-office.*     The  fact  of  sending  the 
•  ■f  to  the  post-office,  after  evidence  has  been  given  that  it  was 
:iUin,  may  he  shown  by  proof  of  the  general  and  invariable 
''  'iLL-se  of  the  plaintiff's  business  or  office,  in  regard  to  the  trans- 
mission of  hie  letters  to  the  post-office,  with  the  testimony  of  all 
the  persons,  if  living,  whose  duty  it  was  to  hand  over  the  letters, 
or  to  carry  them  thither,  that  they  invariably  handed  over  or 
carried  all  that  were  delivered  to  them,  or  were  left  in  a  certain 
place  for  that  purpose ;   and  if  books  and  entries  were  kept  of 
such  letters  sent,  they  should  be  produced,  with  proof  of  the 
haudwriting  of  deceased  clerks,  who  may  have  made  the  entries. 
The  mere  proof  of  the  course  of  the  office  or  business,  without 
calling  the  persons  actually  employed,  if  living,  will  not  ordinarily 
BuSce.' 

§  194.  Wbers  notlos  to  be  elTen.  As  to  the  place  to  which 
notice  may  he  sent,  this  may  be  either  at  the  party's  counting- 

>  a-e  1  Hare  &  Wallace'*  Leadinjt  Ctaet,  pp.  258,  257,  and  the  authorities  there 
dlfd  [aaU.  i  188]. 

'  ArcaiifjFlo  V.  Thompson,  2  Cuopb.  628 ;  New  Haven  Connty  Bank  v.  Hitchell. 
15  Conn.  '20e. 

»  Hrl  r.  WHtBnQ.  1  Cnmph.  215. 

*  Abbey  o.  Lill,  5  BinK.  299  ;  Woo-lcock  o.  Houldswortb,  15  M.  &  W.  12*. 

'  SturgB  p.  Bm-hsnnn,  2  M.  k  Kob.  »0  ;  8.  o.  10  A<1.  £  El.  698  ;  B.  c.  2  Pn.  ft 
Dbt.  573  -,  HethrrinEton  o.  Kemp,  4  Tampb.  193 ;  Toosey  r.  Willi■m^  I  M.  i  Malk. 
129  ;  Chittr  &  Hulme  on  Bills,  p.  659  (9th  ed.) ;  HawLes  v.  Salwr,  i  Biiig.  715  ; 
1  M.  4  P.  750. 

(a)  Tn  Barlineame  v.  Foster,  128  Mass.  j'lrr  that  she  was  accustomed  to  receive 

125,  the  rnls  aa  laid  down  was   ulightly  her  lettere  only  from  the  V>  est  liullnnd 

more  ravonible  to  the  iiidorser,  and  wns  as  poBt-officp  ;  and  farther  mlislied  them  Ihat 

follows  :  "  It  waR  the  duty  of  the  plaintiff  this  fact  could  upon  r(''_»"irtft'eifi?iii>!/hnT« 

and  nntaiy  to  make  tmsotiableinriuirics  to  bi*n  asfrlninril  at  WorcifSter,  wbfre  Ihe 

anctrtsin  the  rtsidenw  of  the  defeudant,  notice  was  maib^i."    Cf.  to  same  eifect, 

that  if  Ihe  only  information  they  had  nns  Morton  v.  Westcott,  S  Cush.  (ilnss.)  427  ; 

that  her  post-illice  a.ldre«i  was  Rutland,  C.hot   ftink  o.  Ru-sell,  i  Gray  (Mass,), 

and  had  no  infonnation  tlint  there  wire  119  ;  MancliMter  Bank  r.  White,  30  N.  H. 

two  poa^offices  in  Rutland,  and  llic  noti.-e  4rifl  ;  Manchester  Bank  r.  Fellows.  28  id. 

•as  sent  to  Rutland  in  due  ai-nson,  it  would  302  ;  Windham  Bank  r.  Norton,  22  Coon. 

he  sufficient  to  chartie  the  defendant  aa  in-  213. 
doner,  ouleas  the  defendant  salisiied  the 
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room,  or  other  place  of  buaiuess,  or  at  his  dwelliDg-houae ;  or  at 
any  other  place  agreed  on  by  the  parties.  And  if  a  verbal  notice 
is  sent  to  the  place  of  huBinesg  during  the  usual  business-hours, 
and  no  person  is  there  to  receive  it,  nothing  more  ia  required  of 
the  holder,  i  (a) 

§  195.  Bxoiue  for  fallar*  to  gtv«  notloe,  Sco.  If  no  notice  :jf  dis- 
honor has  been  given,  or  no  preaentmcnt  of  protest  has  been  made, 
the  plaintiff  may  excuse  his  neglect  by  proof  of  facts,  showing  that 
presentment  or  notice  was  uot  requisite.^  Thus,  where  the 
defendant  was  drawer  of  the  bill,  the  want  of  presentment  is  ex- 
cused by  proving  that  he  had  no  effects  in  the  hands  of  the  drawee, 
and  DO  reasonable  grounds  to  expect  that  the  bill  would  be  hon- 
ored, from  the  time  it  was  drawn  until  it  became  due.*  So  if, 
having  funds  in  the  hands  of  the  drawee,  or  on  the  way  to  him, 
the  drawer  has  withdrawn  or  stopped  them.*  So,  the  want  of  no- 
tice of  dishonor  is  excused,  in  an  action  against  the  drawer,  by 
proof  that  the  bill  was  accepted,  merely  for  the  accommodation  of 
the  drawer,  who  was  therefore  bound  at  all  events  to  pay  it ;  and 
this  fact  may  well  be  inferred  by  the  jury,  if  the  bill  is  made  pay- 
able at  the  drawer's  own  house.*  Aud  the  want  of  effects  in  the 
drawee's  hands,  ho  being  the  drawer's  banker,  may  be  shown  by 
the  banlter's  books;  the  production  and  verification  of  which  by 
one  of  his  clerks  is  sufficient,  though  the  entries  are  in  the  hand- 
writing of  several.^     Nor  ia  proof  of  notice  requisite  in  an  action 

1  Chitty  AHiilmeon  Bi11».  p.  451  (Sth  rA.)  ;  Crosiev.  Smith,  1  M.  ft  S.  S4S  ; 
Whitwell  t>.  Jabnaon,  17  Moss.  449  ;  Sute  BaDlc  s.  Hurd,  12  Moss.  17S  ;  Allen  n. 
Edmonson,  2  C.  &  K.  S47  :  mde,  §§  178-180. 

'  Where  a  note  is  |)ayiible  at  a  carlain  place  nnd  on  demand  aftnr  a  certain  time,  no 
averment  or  proorofa  demand  is  necessary  to  the  maintenanee  of  the  action.  Gammon 
V.  Eieratt,  12  Shapl.  86. 

>  Chitty  &  Hulmu  on  Bills,  pp.  438,  437  {9tb  ed.)  ;  Story  on  Bills,  5§  308-317,  329, 
367-36U  ;  Riicker  v.  Hiller.  Ifl  Knst.  43  ;  Legge  k.  Thorpe,  12  East,  171  ;  Biokerdike 
V.  Bollman,  1  T.  R.  405  ;  Hammnnd  v.  Dnfri'ne,  3  CaTn[ib,  145.  8o  as  to  the  indorser 
of  a  nole.  Corney  v.  Da  Costa,  I  Esp.  Sl)2.  See  also  Camphell  v.  Pettenjtill,  7  Qfwnl. 
126  i  French  d.  Bank  of  Columbia,  4  Cranch,  141  ;  Austin  v.  Kmiman,  1  Hawk.i,  194  ; 
KobinsoD  v.  Ames,  20  Johns.  146.  Aud  see  Uollt'us  v.  Froscli,  1  Denio,  367  ;  Fuller 
e.  HoopiT,  8  Gnv,  334. 

•  Bavley  on  Bills,  296  ;  Story  on  Bills,  §  313  ;  Fnllar  v.  Hooper,  8  Gray,  334. 

>■  Sliarp  v.  Bailey,  9  B.  ft  C.  44  ;  4  M.  &  Ry.  4  ;  Callott  d.  Hsigh,  S  Catiipb.  231. 
irthe  tranaaotion  between  the  drawer  Rud  drawee  is  illpgnl,  the  payee,  beine  the  in- 
dorser, and  conasant  of  the  illegality,  is  liable  witliout  notice.      Copp  v.  McDougall,  9 

*  FunieM  0.  Cop«,  G  Bing.  114. 

(a)  AVhen  an  indorser  has  a  residence  there,  stopping  there  from  time  to  ttma 

in  one  town  previous  to  making  the  note,  whenever  he  coiues  into  that  iowa,  a  no- 

and  then  mores  to  anotber,  but  leaves  a  tiee  sent  to  that  hi 

inpinl>er  of  hi»  family  in  possession  of  hia  ray   u.   Ormes,    3 

former   residnnce,    together  with  hin  at-r-  (.olumbia),  30. 
vanls,   and   keupa   up   bia    establishment 
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gainst  the  iudorser  of  a  bill  or  note,  where  he  ia  the  real  debtor, 
for  whose  aocommodation  the  instrument  was  created,  and  no 
funds  have  been  provided  in  the  hands  of  other  parties  for  its 
payment^  So,  Htbo  holder  was  ignorant  of  the  drawer's  residence, 
this  ezcuses  the  want  of  notice  to  him,  if  he  has  made  diligent 
inquiry  for  the  place  of  his  residence ;  of  which  fact  the  jury  will 
judge,"  So,  if  the  notice  was  sent  to  the  wrong  person,  the  mis- 
take haying  arisen  from  indiBtinctness  in  the  drawer's  writing  on 
tiie  bill;' (a)  or  if  the  drawer  verbally  waire*  the  notice,  by  prom- 
ising to  pay  the  bill,  or  to  call  and  see  if  the  bill  ia  paid;^  or  if 
the  indorser  himself  informs  the  holder  that  the  mdier  has  ab- 
sconded, and  negotiatea  for  further  time  of  payment,'  —  the  want 
of  notice  is  excused.  If  the  agent  of  a  corporation  draws  a  bill 
in  its  name  on  its  treasurer,  payable  to  its  own  order,  and  in- 
dorses it  in  the  name  of  the  corporation,  a  presentment  to  the 
tretuurer,  and  hia  refusal  to  honor  the  bill,  is  of  itself  .notice  to 
the  corporation  of  both  those  facts.  ^  So,  if  the  presentment  in 
season  was  impossible,  by  reason  of  uaavoidable  accident,  a  aub- 
Bequent  preaentment,  when  it  becomes  possible,  will  excuse  the 
delay.^  But  the  actual  insolvency  of  the  maker  of  a  note,  at  the 
time  when  it  folk  due,  does  not  excuse  the  want  of  notice  to 
the  indorser;^  even  though  the  fact  was  known  to  the  indorser, 
who  indorsed  it  to  give  it  currency.*  Nor  does  the  insolvency  of 
the  acceptor  excuse  the  want  of  notice  to  the  drawer.  "(6) 

'  Slorj  on  Bills,  (|  314-818. 

*  Browning  v.  Kinnrar,  Go»,  61  ;  Bntrman  tr.  Joseph,  12  East,  433  ;  HorrisOD  v. 
Fitihenry,  3  Esp.  240  :  Siggera  v.  Brown,  1  H.  &,  Hob.  520 ;  Ho|.Iey  v.  Dtifre^ne,  16 
East,  275  ;  Holford  o.  Wil^n,  1  Tnnnt.  15  ;  Whittier  d.  Graffham,  3  GraenL  82. 

■  Hewitt  V,  Thoniaon,  1  M.  &  Rob.  641. 

*  Phipson  P.  Kneller,  4  CampU.  285  ;  1  Stiirlt.  116  ;  Chnpman  t>.  Annett,  1  C.  &  K. 
C5S.  Or  if,  before  maturity  of  the  note  or  bill,  tbe  indotser  promiaea  to  pny,  upon  llie 
«grwnient  of  the  lioH«r  to  enlarge  the  time.      Norton  v.  Lewis,  2  Conn.  478. 

'  L*ffiiigwi-il  v.  Whita,  1  John*.  Cks.  99.     Sfe  alao  anU,  §  184. 

*  Commercial  Bank  v.  8t.  Croix  Man.  Co.,  10  Shfiil.  280. 

'  ScholfielJ  B.  Bayard,  3  Wend.  488  ;  Patience  v.  ToH-nley,  2  Smith,  223. 
'  Qroton  v.  Dalh«iin,  6  Qreenl.  476  ;  Jacknon  v.  Richarda,  2  Cainea,  343;  Crosaene. 
Hutchius,  9  Mais.  205 ;  Snniironl  v.  Dnllnwar,  10  YAvxi.  &2. 

■  Nicholson  v.  Gouthit,  2  H.  Bl.  609  ;  Buck  ir.  Cotton,  2  Conn.  126 ;  Goirer  s. 
Moore,  12Shnpl.  16. 

.  1°  Wliitfield  V.  Savage,  2  B.  «  P.  277;  Ma;  v.  Coffln,  4  Mass.  341. 

{a)  But  in  Davey  v.  Jonea,  42  K.  J.  L.  fault  arose  either  from  the  negligence  of 

28  when  A  indoraed  a  note  to  B,  and  B  tlie  plaintiff,  in  vritlnf:  hia  name  ambigu- 

livlorsrd  it  and  sent  it  to  a  bank  for  col-  oiisly  on  the  note,  or  from  the  careUganeaa 

lection,  and  the  notary  employed  by  'lie  of  the  bank,  bi>  collecting  ageut,  in  not 

hank  mistook  B's  name  and  sent  the  noticea  telling  the  notary  the  true  name  of  the 

of  B  and   A,    in   one  envelope   nronj;ly  plnintiff,  the  lai'k  of  notice  «'ua   not   er 

directed  to  B,  in    connannenee    of    whicili  cusi-d. 

Uie  notices  nerer  rrncbed  A  or  B,  it  was  {'•)  Notice  of  the  non-aci^ptance  and 

lusld  in  suit  b;  B  againat  A  that  ■!■  tbe  de-  noii-paymiint  of  a  bill  of  exchange  drawn 
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§  195  a.  aamB  aubjeot.  But  in  the  case  of  a  hanker't  cheek,  the 
drawer  is  treated  as  in  some  sort  the  principal  debtor;  and  he  is 
not  dischai^d  bj  any  laches  of  the  holder,  in  not  making  due 
presentment,  or  in  not  giving  him  due  notice  of  the  dishonor,  un- 
less ho  has  suffered  some  injuiy  or  loss  thereby ;  and  then  only 
pro  tanUo.  And  the  burden  of  proof  is  on  the  holder,  to  show,  as 
part  of  his  case,  that  no  damage  has  accrued  or  can  accrue  to  the 
drawer  by  his  omission  of  any  earlier  demand  or  notice;  or,  in 
other  words,  that  his  situation,  as  regards  the  drawer,  remains 
as  it  was  at  the  time  of  the  dishonor.' 

§  196.  a«me  snbjvot.  So,  as  we  have  already  seen,  if  the 
drawer  of  a  bill,  after  full  notice  of  the  laches.of  the  holder,  payt 
part  of  the  bill,  or  promises  to  pay  it,  this  excuses  the  want  of  evi- 
dence of  due  presentment,  protest,  and  notice.^  The  like  evidence 
suffices  in  an  action  against  the  indorser  of  a  bill  or  note.^  But 
it  has  been  considered,  that  though  the  waiver  by  the  drawer,  of 
his  right  to  presentment  and  notice,  may  be  inferred  from  cir- 
cumstances and  by  implication,  yet  that  an  indorser  is  not  chai^e- 
able  after  laches  by  the  holder,  unless  upon  his  express  promise  to 
pay.* 

§  197.  Same  snbjeot.  It  may  be  proper  here  to  add,  that,  where 
matter  in  excuse  of  the  want  of  demand  and  notice  is  relied  upon, 
it  is  usual  to  declare  as  if  there  had  been  due  presentment  and 
notice,  some  latitude  in  the  mode  of  proof  being  allowed,  and  the 
evidence  being  regarded  not  strictly  as  matter  in  excuse,  but  as 

;,  OorDiD.  104,  n.  (a),  (St 
?,  Mills,  1  M.  4  Gr.  757. 
3  Sujira,  %  190 ;  Oliitty  &  Huhne  on  Bills,  p.  660  (9th  eA.)  ;  Daryee  e.  DsDnison, 
E  Johns.  248  ;  MUl«r  p.  Hockley,  Id.  376  ;  Craia  p.  Colwell,  S  Jobna.  SSI ;  Myera 
V.  SUndart,  ]1  Ohio  St.  29. 

'  Ibid.;  Taylor  p.  Jones,  2  Camph.  IDS.  Spa  aim Trimhle  f.  Tbom,  16  Johns.  153; 
Jones  V.  Savant,  6  Wend.  658  :  Leonard  tr.  Gray,  10  Wend.  504. 

*  BorraOaila  v.  Uwt-,  4  Taunt.  93.  AdJ  see  Wilkinson  e.  Jiulii,  1  M.  &  Ro1>.  41 ; 
2  B.  *  Ad.  188  ;  Lord  o.  Uhadbourne,  3  Greenl.  198  ;  Fuller  r.  MGDouald,  Id.  213. 

by  a  partner  npon  hta   partnerahip   Deed  them  for  that  purpoae,  in  orfler  to  fix  the 

not   be   given    to   the   drawer,    after  oil  indorser  and  retidEr  lii«  liiibility  absoluta. 

tlio   partners  have  gone  into  insoIvencT.  Such  demnnd  wilt  be  sufficient  if  made  at 

Fuller  V.  Hooper,  8   Gray    (Mnaa.).    334.  either  of  those  plar.eii,   it  they  were  both 

If  the  maker  ut'  a  note  ahscouds,  leavinK  left  and  abandoneil  at  the  same  time  ;  but 

no  visible  attachable  property,  a  want  of  if  there  be  a  difference   in   the   time,    it 

a  demand  or  inquiry  for  him  is  not  there-  should  be  made  at  that  which  was  most 

hv  exeiise<I,  ao  aa  to  chaise  the  indorser,  recently    occupied.     In    auch     case    the 

atUiou^h  the  latter  knaw  of  auch  abscond-  hoMer  is  not  rt^qtiired,  aa  on  eaaential  pre- 

iiiR.     Pierce  o.   Gate,    12  Gush.   (Hssa.)  liminary  to  a  claim  upon  the  indoner,  to 

190;  Wheeler  p.  Field,    S   Met.    (Mass.)  resort  to  or  in<[uirB  for  the  new  residenc* 

£90.     Id   BQch   case   "there   must   be   a  to  which  the  maker  baa  gone  beyond  the 

Erfseritment  and  demand  of  payment   nt  ^tatt^  into  a  forei^   country."     Orafton 

is  Inat  place  of  business  or  of  residence.  Bank  v.  Cm,  13  Gray,  604. 
or  of  due  and  reanouable  afiJarta   to   find 
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proof  of  a  qualified  prcBentment  and  demand,  or  of  acta  which, 
in  their  legai  effect,  and  by  the  custom  of  merchants,  are  equiva- 
lent thereto,  (a)  Moreover,  in  all  cases,  where  a  note  is  given  in 
evidence  upon  the  money  counts,  any  proof  which  establishes  the 
plaintiff's  right  to  recover  upon  the  note  supports  the  count.^ 

§  198.  Defeoora.  The  DEFENCE  to  an  action  on  a  bill  of  ex- 
change  or  a  promissory  note  most  frequently  is  founded  on  some 
defect  of  proof  on  the  part  of  the  plaintiff,  in  making  out  his  own 
title  to  recover;  which  has  already  been  considered.  Several 
other  issues,  such  as  Infancy,  Tender,  the  Statute  of  Limitations, 
&c.,  which  are  common  to  all  actions  oiAssumptity  will  be  treated 
under  those  particular  titles.  It  will  therefore  remain  to  consider 
some  defences,  which  are  peculiar  to  actions  on  bills  and  notes. 

§  199.  'Want  of  aoiuldaraUon.  In  regard  to  the  consideration^ 
it  is  well  settled  in  the  law-merchant,  that,  in  negotiable  securi- 
ties, in  the  hands  of  innocent  third  persons,  a  valid  and  sufficient 
consideration  for  the  drawing  or  acceptance  is  conclusively  pre- 
sumed. But  as  between  the  original  parties,  and  those  identified 
in  equity  with  them,  this  presumption  is  not  conclusive  but  dis- 
putable, and  the  consideration  is  open  to  inquiry.  Wherever, 
therefore,  the  plaintiff,  being  an  indorsee,  is  shown  to  stand  in 
the  place  of  the  original  promisee  or  party,  as,  by  receiving  the 
security  after  it  was  dishonored,  or  the  like,  the  defendant,  as  we 
have  already  seen,'  may  set  up  the  defence  of  illegality  or  iusuffi- 

1  Nortb  Bitnh  v.  Abbott,  18  Pick.  465,  469,  470  ;  HiU  v.  Heap,  1  D.  &  R.  G7.  And 
lae  Cory  v.  Scott,  3  B.  h  Aid.  619,  62.%  per  Holroyd,  J.,  ace.     But  BaiUy,  J.,  was  in- 

clinwl  to  think,  that  the  eicuse  for  nant  of  notice  ahunld  be  gpecinlly  allp)(>!d.  Id. 
jj.  824.  Sea  »lso,  in  tGcotdance  with  the  text,  Norton  v.  Lewie,  2  Conij.  478;  Williams 
V.  HAtthawK,  8  Cowan,  2£i2. 

'  Supra,  i  171.  At  what  time  a  note,  payable  on  demand,  u  to  be  conaidpred  by 
the  purchefier  as  a  dishonored  security,  merely  from  its  a^,  is  not  perfectly  clear,  and 
perhapB  the  case  docH  not  admit  of  determination  by  any  filed  jierioii,  hut  n  '  ' 
left  lobe  '■■■■      '  ■■  ■  '     "  '        "" ' 


ft  to  be  detennined  npon  its  own  circumstances.  In  BaronKh  v.  White,  4  B.  &  C. 
o25,  the  time  of  the  tmnnfcr  of  the  note  dosA  not  appear  ;  but  it  was  payalJlB  vrith  in- 
lerttl,  which  Bailey,  J.,  nienliouiHi  us  tndicaCine  the  uniierhtandinK  of  the  parties,  that 
it  wonid  remain  for  some  time  uniwid.  See  also  Sandfoid  r.  Mifklcs,  4  Johns.  224 ; 
LoBoe  V.  Dnnkin,  7  Johni.  70  ;  Thnratnn  d.  McKoirn,  6  Ma&s.  7S.  In  the  last  cnae 
the  note  had  been  raDDin^  seien  dnys  Irom  the  date,  and  vibm  held  not  <liBhonored. 
But  (hu  lapsr  of  eight  montlis,  and  npnards,  has  been  held  sufficient  eviilpiicc  of  dis- 
honor. Ayer  i>.  Hutchina,  4  Maaa.  870,  See  also  Freeman  u.  Haakins,  2  Cainea,  368: 
SylTtfltsr  e.  Ciwpo,  16  Pick,  92  ;  Siw  a.  Cunningham,  1  Coiven,  397,  108-410.  In  this 
case  the  lapse  ol^  five  month'  was  held  to  discharge  the  indoi^r.  See  9  Kent,  Comm. 
pp.  91,  92  ;  Niver  r.  B«t,  4  l*w  Kep.  h.  b.  183.  By  a  statnle  of  Massachusetts  re- 
spectinR  notes  payable  on  demand,  a  demand  made  at  the  end  of  sixty  days  from  the 
date,  wilbont  pnee  or  at  any  earlier  period,  is  to  be  deemed  made  in  reasonable  time  ; 
bnt  nri(T  sixty  days  it  is  deemed  ovenlne.  Gen.  Sts,  c.  S3,  J  8.  In  Itlerritt  c  Todd, 
28  N.  Y.  28.  It  is  held  thnt  a  pminiswiry  note,  payable  on  demand,  with  interest,  is  a 
MDtiiiaiDg  security ;  an  indoteer  rnmains  liable  until  an  actual  demand ;  and  the  holder 

(a)  inuatnuig  c  Chadwick,  127  Ubm.  166. 
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cieac;  in  the  consideration ;  lo  which  case  he  mnBt  be  prepared 
with  evidence  to  prove  the  circumstances  under  which  the  bill  or 
note  was  drawn,  and  that  it  was  transferred  after  its  dishonor. ' 
Thus,  in  an  action  against  the  acceptor  of  a  bill,  given  fo?  the 
price  of  a  horse,  warranted  sound,  it  appearing  that  the  holder 
of  the  bill  and  the  original  payee  were  identical  in  interest,  the 
breach  of  the  warranty,  with  an  offer  to  return  the  horse,  were 
held  to  constitute  a  good  defence.'  If  the  consideration  has  only 
partially  failed,  and  the  deficiency  is  Busceptible  of  deiinite  com- 
putation, this  may  be  shown  in  defence  pro  tanto.  But  if  the 
precise  amount  to  be  deducted  is  unliquidated,  this  oaunot  be 
shown  in  reduction  of  damages,  but  the  defendant  must  resort  to 
hie  cross-action,  '{a)  Mere  inadequae^  of  cooaideration  cannot 
be  shown  simply  to  reduce  the  damages,  though  it  may  be  proved 
as  evidence  of  fraud,  in  order  to  defeat  the  entire  action.  * 

§  200.  othor  aqoitiem.  Bow  far  other  equitiet  between  the  origi- 
nal parties  may  be  set  up  in  defence,  against  an  indorsee  afTocted 
with  actual  or  constructive  notice,  is  a  question  on  which  the  de- 
cisions are  not  perfectly  uniform.  It  has  already  been  intimated,' 
that,  in  the  law-merchant,  the  equities  thus  permitted  to  be  set 
up  are  those  only  that  attach  to  the  particular  bill,  and  not  those 
arising  from  other  transactions.  But  in  the  courts  of  several  of 
the.  United  States,  the  defendant  has  been  permitted,  in  many 
cases,  to  claim  any  set-off,  which  he  might  have  claimed  against 

is  uot  chai^eable  with  neglect  for  omittinf;  to  m^ke  auch  dennod  within  uj  mrtiralir 
time.  The  question  !■  hen  fall;  disciUMd  by  Couistock,  C.  J.  See  mbo  Lockwood 
V.  Crawford,  18  Conn.  S81. 

1  Chitty  iHulme  on  Bills,  pji.  848,  tW2  (9th  ed.);  VTebrter  e.  Le«,  6  Uui.  »S4  j 
Sanger  p.  Carey,  1  Met.  SflB  ;  Wilbonr  b.  Turner,  5  Pick,  688.  Thus  he  may  ihow 
that  the  note  or  bill  was  void,  by  the  at&tute  of  the  State,  being  made  anddeliTeied  on 
Sunday,  lyivejoy  v.  Whipple,  3  Wuhh.  379.  And  see  Story  on  Contracts,  Sf  Hie- 
820  {Sded.). 

'  Lewis  D.  Cosj[i»ve,  2  Taant.  2. 

»  See  supm,  tit.  Assumpsit ;  Chitty  ft  Hulme  on  Bills,  pp.  7H-79,  882  {8th  ad.). 

*  Snlomou  V.  Turner,  1  Stark.  51. 

•  Supra,  g  171  ;  BunvuKh  B.  Mosa,  10  E  &  C.  658  ;  Story  on  Bills,  }  187,  and  tt. 
(S)  ;  Story  on  PromisBory  Notes,  }  178.  Though  the  note  ia  nude  payable  to  the 
maker's  own  order,  he  will  be  entitled  to  the  same  defence  against  an  indotaoe  who  ra- 
ceived  it  when  overdue,  aa  if  it  were  made  payable  to  and  indoraed  by  h  tbiid  peraao. 
Poner  V.  Tyler,  2  Met.  5S. 

and  when  the  parts  of  the  note  are  uot 
resDectiiely  liquidated  and  definite,  a  jurj 
iiderations,  each  going  Co  a  distinct  por-  will  settle,  on  the  evidence  before  thirm, 
tion  of  the  note,  and  one  ia  a  conaiilendon  what  amount  is  founded  on  one  consider*- 
which  the  law  deems  valid  and  suMcient  tion  and  what  on  the  ether.  Parish  c. 
to  suyiport  a  cnntrart,  and  the  other  Stone,  14  Pick.  (Ma«a.)19g.  Sec  ajao  C'hic- 
not,  there  the  contnct  will  be  apportioned  opee  Bank  v.  <!ha|>iu,  6  Het.  (Maaa. )  40: 
as  between  the  original  pertiaa  or  those  Stoddard  u.  Kimball,  8  Cnsh.  (Mius.) 
that  have  the  same  relative  rights,  and  469;  Bond  i>.  Fitinatrick,  4  Cray  [Mx^.), 
tbe  iioliler  will  recover  to  the  extent  of  69  ;  Ixtthrop  o.  Suell,  11  Ciuh.  (Mass,) 
the  valid  consideration  and  ua   further ;    463. 


Pdr,yGOOgIe 


PART  IV.3      BILLS   OP  EXCHAKQB  AND   PSOHISBOBT  NOTES.  187 

the  original  p&rty,  tbou^  founded  qd  other  tranB&otions. '  In  all 
cases,  where  the  plaintiff  is  ideutiiied  vith  the  original  contract- 
ing party,  the  declarations  of  the  latter,  made  while  the  interest 
was  in  him,  are  admissible  in  evidence  for  the  defendant,  ^(n) 
But,  where  the  plaintiff  does  not  stand  on  the  title  of  the  prior 
party,  but  on  that  acquired  by  the  bona  fide  taking  of  the  bill,  it 
is  otherwise.* 

§  201.  DiaoiuTKB  of  ■ooapteaoa.  The  acceptor  of  a  bill  may 
also  show  as  a  defence,  that  his  acceptance  has  been  diicharged  by 
the  holder ;  as,  if  the  holder  informs  him  that  he  has  settled  the 
hill  with  the  drawer,  and  that  he  needs  gire  himself  no  further 
trouble ;  or,  where  the  holder,  knowing  him  to  be  an  accommoda- 
tion acceptor,  and  having  goods  of  the  drawer,  from  the  proceeds 
of  which  he  expects  payment,  informs  him  tliat  he  shall  look  to 
the  drawer  alone,  and  shall  not  come  upon  the  acceptor;  or,  if  he 
should  falsely  state  to  the  acceptor,  that  the  bill  was  paid,  or 
otherwise  discharged,  whereby  the  acceptor  should  be  induced  to 
give  up  any  collateral  seourity ;  or,  if  he  should  expressly  agree 
to  consider  the  acceptance  at  an  end,  and  make  no  demand  on  the 
Acceptor  for  several  years.*  And  whatever  discharges  the  ac- 
ceptor will  discharge  the  indoraer ;  as,  indeed,  whatever  act  of  the 
holder  discharges  the  principal  debtor  will  also  discharge  all 
others  contingently  liable,  upon  bis  default;'  and,  more  gener- 
ally speaking,  the  release  of  any  party,  whether  drawer  or  in- 

1  SaiTP'nt  r.  Sonthpite,  G  Pick,  312;  Ayer  v.  Hatchins,  4  Mssa.  370;  Hollnnd 
r.  Makejiein'c,  8  Masa.  41B  ;  Shirley  e.  Todd,  e  Ore«nl.  83.  Sen  also  the  <:tSK»  cited  id 
Bayley  on  Bills,  pp.  E41-54S,  Phillips  &SewBll'snot«9(2d  Am.  ed.)  ;  Tucker  u.  Smith, 
4  Grwnl.  415  ;  Sylvester  e.  Crapo,  IS  Pick,  92.  By  &  slatut«  of  Maasachusetts,  the 
tnakrr  of  a  note  payable  on  demand  is  admitted  to  any  derence  agaiiiat  the  indorsee, 
which  wnalil  he  opeii  to  him  in  a  suit  brought  by  th«  payee.     Sl»t,  183B,  c.  121. 

'  Antt,  vol.  i.  S  IBO  ;  BeHUchamp  v.  Parry,  1  B.  &  Ad.  SB  ;  Welatcaii  0.  Levy,  1 
M.  &  Rob.  138  :  Chitty  k  Hiilme  on  Bills,  pp.  864,  665  (Bth  ed.);  Shirley  b.  Todd, 
»  Rreenl.  83  ;  Hatch  v.  Dennis,  t  Fairf.  244;  Pocock  t>.  Billings,  2  BJDg.  269;  Hackst 
tr.  Martin,  8  Greenl.  77. 

*  Smith  e.  De  Wndtz,  By.  &  M.  2]2 ;  Shaw  n.  Broom,  4  Dowl.  &  Ry.  730. 

*  Story  on  Bills,  §8  252,  265-268,  430-433. 
»  Story  on  Bills,  §|  269,  270,  437, 

[a)  In  a  suit  against  the  maker  of  a  took  it,  are  not  competent  testimony,  un- 
promissory  note  by  one  to  whom  it  was  less  auch  assignment  was  conditioned  to 
transferred  long  after  it  was  overdue,  the  be  void  upon  the  payment  to  the  assignor 
declarations  of  a  former  holder,  made  of  a  less  sum  than  the  amount  due  on  the 
while  he  held  th<f  note,  but  after  it  was  note,  in  which  case  such  declaratious  are 
due,  are  ailmifisible  in  evidence  to  show  competent  evidence  for  the  defeniltint  to 
payment  to  such  former  holder,  or  any  defeat  the  rrcovery  against  him  of  any  in- 
right  of  set-off  which  the  maker  had  terest  remaining  in  the  assignors,  after 
•gainat  him.  Such  declarations,  made  by  such  conditional  auignmeiit.  Bond  i>. 
auch  holder  before  he  took  the  nnte,  are  Kilipattick,  4  Gray  (Mbbs.).  89  ;  Fisher 
inodniisaiblc  ;  and  such  declarations  by  v.  Leland,  4  Cuah.  (MlM.)  456;  Stoddard 
such  holder,  made  after  aasigninn  the  v.  Kiiiib«U,  Id.  004. 
note  to  one  from  wliom  the  idalutiff  sijice 
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dorser,  will  diachai^  from  payment  of  the  bill  every  otlier  party 
to  whom  the  party  released  would  have  been  liable,  it'  such  party 
released  should  have  paid  the  bill.' 

§  202.  Wbera  pu±ie«  ara  coiiBteraii]r  iiabia.  If  the  defendant  is 
not  the  principal  and  absolute  debtor,  but  is  s  party  collaterally 
and  contingently  liable,  upon  the  principal  debtor's  default,  as  is 
the  drawer  or  indorser,  he  may  set  up  in  defence  any  valid  agree- 
ment between  the  holder  of  the  security  and  the  principal  debtor, 
founded  upon  an  adequate  consideration,  and  made  without  bis 
own  concurrence^  whereby  a  new  and  fuTtker  time  of  payment  is 
given  to  the  principal  debtor ;  and  this,  though  the  liability  of  the 
drawer  or  indorser  had  previously  become  fixed  and  absolute,  by 
due  presentment,  protest^  and  notice.'  But  mere  neglect  to  sue 
the  principal  debtor,  or  a  receipt  of  part  payment  from  him,  will 
not  have  this  effect.'  This  defence,  however,  may  be  rebutted  on 
the  part  of  the  plaintiff,  by  proof  that  the  agreement  was  made 
with  the  assent  of  the  defendant;  or,  that,  after  full  notice  of 
it,  he  promised  to  pay;*  or,  that  the  agreement  was  without 
consideration,  and  therefore  not  binding.^  (oi) 

§  203.  Competenoy  of  partlsB  u  wltneaBeB.  The  competency  of 
the  parties  to  a  bill  or  note,  as  witneoses,  in  an  action  upon  it  be- 
tween other  parties,  has  been  briefly  considered  in  Uie  preceding 
volume;*  where  it  has  been  shown  tiiat  they  are  generally  held 
admissible  or  not,  like  any  other  witnesses,  according  as  they 
are  or  are  not  interested  in  the  event  of  the  suit.  Thus,  in  on 
action  against  the  acceptor  of  a  bill,  the  drawer  is  a  competent 
witness  for  either  party;  for  if  the  plaintiff  recovers,  he  pays  the 
bill  by  the  hands  of  the  acceptor,  and  if  not,  then  he  is  liable 
directly  for  the  amount^    So,  if  a  bill  has  been  drawn  by  one 

1  Story  on  Bills,  J  270  ;  Sargent  c.  Appleton,  6  Mass.  86. 

'  Story  on  Bills,  |§  425-427  ;  Chittv  &  Hnlme  on  Bills,  pp.  i08-4I5  (9th  eJ.) ; 
Philpot  V.  Brrnnt,  4  BiiiR.  717,  721  ;  Bink  of  United  SUtes  u.  Hatch,  S  Pet«ra,  250  ; 
Mottram  t>.  Milla,  2  Sandf.  8.  C.  1S9  ;  Greel;  v.  Dow,  2  MpL  176. 

»  Ibid.  ;  Kennedy  o.  Motte,  S  McCord,  18  ;  Walwyn  c.  S.  Quintin,  1  B.  4  P.  652  ; 
Fmzierv.  Dick,  i  Rob.  (U.)  249. 

•  Chitt7  &  Hiilme  on  BilU,  ti|>.  41S,  41S  (9th ed.)  ;  Story  on  BUla,  %  426. 

•  McLeinor*  v.  Powell,  12  wlimt.  554. 

<  Ante,  vol.  i.  |  399.  Whether  a  party  to  a  nejrotiable  iastrament,  which  he  hoa 
put  in  circulation,  is  a  competent  witness  to  prove  it  void  in  its  creation,  quart ;  and 
see  ajtle,  vol.  i.  fg  385-385. 

'  Dickinson  o.   Prvutice,  4  Eap.  32;  lUch  o.  Topping,  Peake's  Cbs.  221;  Lowber 

[a)  Or  that  it  was  void  oiider  the  atat-  Draper  t.    Kotneyn,    18   Barh,    (N.   V,) 

iLta  of  framls,  and  ao  not  hindinft.     Berry  166  ;   Wheeler  r.  Washburn,  34  Vt-  293  ; 

c.  FuUrn,  69  Me.  101.    The  test  ia  whether  Oreely  c.  Dow,  a  Met.  (Mass.)  176.     On 

the  aipwlnent  to  Rive  time  or  vary  the  this  question  nee  the  very  able  aroument 

contract   in  any  other    partii:u1n.r    could  of  Mr.  Myers,  in  Be  Ooo'lwtii,  5  DHL  C. 

have  been  enforced  against  the  creditor.  Ct.  140,  p.  144. 
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partner  in  the  name  of  the  firm,  t«  pay  his  own  private  debt,  an- 
other member  of  the  Arm  is  a  competent  nitness  for  the  acceptor 
to  prove  that  the  bill  was  drawn  without  authority.  >  But  if  the 
acceptance  was  given  for  the  accommodation  of  the  drawer,  he  is 
not  a  competent  witness  for  the  acceptor,  to  prove  usury  in  the 
discounting  of  the  bill,  without  a  release.'  Nor  is  he  competent, 
where  the  amount  of  his  liability  over,  in  either  event  of  the  suit, 
is  not  equal  ^ 

§  204.  Barn*  anbjeot.  So,  also,  in  an  action  against  onb  of 
several  makers  of  a  note,  another  maker  of  the  same  not«  is  a 
competent  witness  for  the  plaintiff,  as  he  stands  indifferent ;  *  but 
not  for  the  defendant,  to  prove  illegality  of  consideration.^  The 
maker  is  also  a  competent  witness  for  the  plaintiff,  in  an  action 
by  the  indorsee  against  the  indorser.^  But  it  seems,  that  he  is 
not  competent  for  the  defendant,  in  such  action,  if  the  note  was 
made  and  indorsed  for  his  own  accommodation ;  for  a  verdict  for 
the  plaintiff,  in  such  case,  would  be  evidence  against  him.^ 

§  205.  Samo  Bubjaot.  The  acceptor  or  drawee  of  a  bill  is  also 
a  competent  witness,  in  an  action  between  the  holder  and  the 
drawer,  to  prove  that  he  had  no  funds  of  the  drawer  in  his  hands, 
for  thia  evidence  does  not  affect  his  liability  to  the  drawer.*  And 
even  the  declaration  of  the  drawee  to  the  same  effect,  if  made  at 
the  time  of  presentment  and  refusal  to  accept  the  bill,  is  admis- 
sible, as  prima  facie  evidence  of  that  fact,  against  the  drawer.^ 
But  it  has  been  held,  that  a  joint  acceptor  is  not  competent  to 
prove  a  set-off,  in  an  action  by  the  holder  against  the  drawer, 
because  he  is  answerable  to  the  latter  for  the  amount  which  the 
plaintiff  may  recover."*  Nor  is  he  a  competent  witness  for  tlie 
drawer  to  prove  that  he  received  it  from  the  drawer  to  get  it  dis- 

V.  Shnn',  6  Mnsan,  S41  ;  Hamphrey  v. 

on  UilK  p.  fl73  (9tli  cil.) ;  Stoi«r  u.  U 

1  Ridley  e.  Taylor,  13  Eiist,  176. 

•  H»rdwiok  «.  BlBnchttni,  Row,  113  ;  Burgess  o.  CutbU,  6  C.  4  P.  282.  And  ara 
Bowne  r.  Hyde,  6  Barlh  S.  C.  3K2. 

■  Scott  e.  Mcl.ellan,  2  Oreetil.  19B ;  Jones  v.  Brooke,  i  Taant.  463  ;  anU,  vol.  L 
I  401  ;  Faith  v.  Mclntyre.  7  C.  A  P.  44. 

•  York  c  Rlott,  6  U.  &  3.  71.  *  Slt^^a  «■  Phillips,  4  Ad.  &  El.  S52. 

•  Vennins  v.  Shiittli! worth,  Bnyley  on  Bills,  422.  [936.]  [593] :  Fox  v.  Whitnsj.  6 
Htm.  118  :  Baker  v.  Brifnn,  a  Pick.  122  ;  Levi  v.  E^scx,  2  £sp.  Dig.  707  ;  imU.,  vol. 
1  jS  3S9,  400  ;  Sk«l.linK  "■  Warren,  M,  Johns.  270  ;  Tnvlor  v.  McCune,  1  Jones.  460. 

^  Pierce  v.  Biitier.  14  Mass.  SOS ;  Van  Schaack  v.  Stafford,  12  Pick.  SeS  ;  Hubbly 
V.  Bmun,  16  Johns.  70. 

■  Staples  V.  Okines,  1  Esp.  332  :  Leg^e  v.  Thon-e.  2  C'smpb.  310. 

•  PricWux  V.  Collier,  2  Surk.  67  ;  «»(*,  toI.  i  §S  108,  lOa,  111,  113. 

^  Mainwsring  e.  Mytton,  1  Surk.  83  ;  aiitt,  va\,  i.  %  401.  Hed  qiua-r.,  for  it  seems 
that  the  acceptor  woiil'd  he  liable  to  the  drawer  for  the  whole  nmoiint  o!  the  bill  vliiuh 
bs  had  not  paid  to  the  holder.  Rcid  e.  Fumival,  5  C.  &  P.  409  ;  8.  c.  1  C.  &  U.  S38  ; 
Johusuu  0.  Keuuion,  2  WiU.  262. 
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-  counted,  and  delivered  it  to  the  plaintiff  for  that  porpose,  but  that 
the  plaintiff  had  not  furnished  the  moncf ;  for,  being  absolutely 
bound,  by  his  acceptauce,  to  pay  the  bill,  he  is  bound  to  indem- 
nify the  drawer  against  the  costs  of  the  suit^ 

§  206.  Bftme  aubjaot.  In  au  action  by  the  indoraee  against  the 
drawer  of  a  bill,  the  payee  is  a  competent  witness  to  prore  the 
consideration  for  the  indorsement.*  The  payee  of  a  note,  who 
has  indorsed  it  without  recourse,  is  also  a  competent  witness  to 
prove  its  execution  by  the  maker.^  But  where  the  note  was  pay- 
able to  the  payee  or  hearer,  the  payee  haa  been  held  inadmissible 
to  prove  the  signature  of  the  maker,  on  the  ground  that  be  was 
responsible,  upon  an  implied  guaranty,  that  IJie  signature  was  not 
forged.* 

§  207.  auna  BBbJaoL  In  an  action  by  the  indorsee  against  the 
drawer  or  acceptor,  an  indorser  is,  in  general,  a  competent  wit- 
ness for  either  party,  as  he  stands  indifferent  between  them."  But 
an  intermediate  indorser  of  a  bill  is  not  a  competent  witness  in  a 
suit  on  the  bill  by  a  subsequent  indorsee  against  a  prior  indorser, 
to  prove  notice  of  its  non-acceptance."  Thus,  under  the  general 
rule  that  the  indorser,  standing  indifferent,  is  a  competent  wit- 
ness, he  has  been  admitted  to  prove  payment;^  time  of  negotia- 
tion by  indorsement;*  alteration  of  date  by  fraud ;^  want  of  in- 
terest in  the  indorsee ; '"  usury ; "  and  the  fact  of  his  own  indorse- 
ment "  So,  to  prove  that  the  claim,  which  the  defendant  insisted 
on  by  way  of  set<off,  was  acquired  by  him  aft«r  he  had  notice  of 
the  transfer  of  the  note  to  the  plaintiff.  ^  And  generally  the  payee, 

1  Edmonds  t.  Lowe,  8  B.  &  C.  407  ;  8.  c.  2  M.  &  R  427. 
'  Shultleworth  o.  Stephein,  1  Caiiij.b.  407,  408. 

*  Rice  v.  Steanu,  3  Hhbi.  22fi.  Or  that  the  noM  had  been  fraadalentl;  altered, 
Pevker  tr.  Haanan,  7  Mass.  470  ;  or  fiaudnlentlj  drcuUted,  Woodhull  r.  HolmeB,  10 
JohnH.  231. 

*  Heirick  V.  Whitnej,  IS  Johni.  240]  Sharers.  Ehle,  IS  Johns.  201. 

*  Riehnnlson  v.  Allen,  2  SUrk.  S34  ;  SterenB  e.  Lynch,  S  Campb.  3S2  ;  fl.  a.  13 
East,  38  ;  Birt  v.  Kershaw,  2  East,  458  ;  Charrington  d.  Milner,  1  Peake's  Ca*.  «  ;  Smj 
V.  Packwood.  7  Ad.  &  El.  911  ;  Chilty  &  Uulme  on  Bills,  p.  674  (SCh  e<L).  But  tea 
Barkins  «.  Wilson,  3  Coweu,  471.  See  further,  ante,  vol.  1.  g  886,  n.,  and  %%  tW- 
401. 

«  Tnlbot  V.  Clark,  S  Pick.  61  ;  Cropper  v.  Nelson,  8  Waeh.  128.  Bnt  a  prior  to- 
doner  has  beea  held  ft  competent  witness,  fur  the  deFendant,  in  an  sctioB  againit  a  snb- 
BCjiient  itidoreer.      Halt  d.  Hale,  8  Conn.  336. 

I  Warren  o.  Merry,  3  M««s.  27  ;  White  v.  KiblinR,  11  Johns.  128 ;  Birant  p.  Rit- 
torbiish,  2  X.  H.  212.  So  in  Exiuiaiana,  If  the  indorser  has  not  been  charged  with 
notice.     Bonrg  v.  Briaf^er,  20  Martin,  507. 

*  Baker  d.  Arnold,  1  Cainea,  243  ;  Baird  v.  Cochran,  4  S.  &  R.  S97  ;  Smith  n.  Lov 
ett,  11  Pick.  417. 

*  I'arker  v.  Hitnson,  7  Miss.  470  ;  Shamburif  v.  Commagere,  10  Martin,  IS. 
10  Biirkt-r  d.  Prentiss,  6  Mass.  4S0  ;  Maynard  r.  Nekerris,  9  Bnrr,  81. 

"  Tuthill  V.  Davis,  20  Johns.  287 ;  Tncker  ».  WilamoDiu,  8  Eug.  167. 
»  Ktchordmn  v.  Allen,  2  Stark.  334. 
u  Zeigler  t>.  Gray,  12  S.  &  R.  43. 
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after  baving  indorsed  the  note,  is  competent  to  prore  anj  matters 
ariBiDg  after  the  making  of  the  note,  which  may  affect  the  right 
of  the  holder  to  recover  against  the  maker. ' 

I  Sea  the  cua  almdj  dtcd  in  thU  metioa  :  >1»  PomU  u.  WaUn,  17  Johns.  176  ; 
UcFxldni  p.  Uuwell.  Id.  188.  la  WTand  of  the  United  States,  all  the  putiea  liaUe 
on  a  toll  or  note  maj  be  raed  in  one  action  ;  in  which  cue,  however,  ^le  putin  are  re- 
tpectiritlj  entitled  to  the  tettjmonj  of  anjr  other  parties  defendant  in  the  suit,  lU  tlM 
same  msnner  as  if  they  bad  heen  sned  in  sefeial  actions.  See  Wisconsn  BeT.  Stat. 
184»,  e.  93,  (S  V.  19,  20  ;  Uieh.  Ber.  Stat  ISM,  c  M,  JS  0.  1%  17- 
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CABRIERa 

§  208.  CanlarB  by  Und  end  water  anlijaot  to  matao  UabUltlaB. 
There  is  no  diBtinctioD,  in  regard  to  their  duties  and  liabilities, 
between  carriers  of  goods  by  water  and  carriers  by  land,  nor  be- 
tween carriers  by  ships,  steamboats,  and  barges,  and  by  railroad 
cars  and  wagons.  The  action  against  a  carrier  in  any  of  these 
modes  is  usually  in  attwnptit  upon  the  contract;  and  this  ia  gen- 
erally preferable,  as  the  remedy  in  this  form  survives  against  his 
executor  or  administrator.  The  declaration  involves  three  points 
of  fact,  which  the  plaintiff  must  establish,  upon  the  general  issue, 
—  namely,  the  contract ;  the  delivery  of  the  goods,  or,  in  the  ease 
of  a  passenger,  his  being  in  the  carriage;  and  the  defendant's 
breach  of  promise  or  duty.  Carriers  are  also  liable  in  trover,  for 
the  goods,  and  in  case,  sounding  in  tort,  for  malfeasance  or  mis- 
feasance ;  but  although  the  remedy  in  tort  is  on  some  accounts 
preferable  to  assumpsit,^  {a)  the  form  of  action  does  not  very 
materially  affect  the  evidence  necessary  to  maintain  it. 

1  See  1  Chitt;  ou  Ple«d.  IQl,  162  (7th  ed.)  [126,  126]  ;   OotsU  v.   Badnidge,  3 


la)  TroTsr  will  not  lie  against  a  com-  wbo   innocentlj   raeeiTes   goods   from    a 

mou  carrier  for  nan-reaBance  only.     Bow-  wrongdoer,  without   the   cDiuent   tk  the 

Hd  if.  Nye,  10  Cuoh.  (Mbhs.)  416  j  CollinB  owner,  eipresa   or  implied,  baa   no   lieo 

e.  B[>al')&  &  H.  R.  R  ,  Id.  SIO  ;  Si^ville  v.  npon  them  for  their  carriaRe,  aa  afpiinst 

QrilBth,  i  Kemail  (tf.  Y.),   609.     There  aach  owner.     Robinson  v.  Baker,  S  Cash, 

must  bi!  a  previous  demand.      Robinaon  v.  (Masa,)  137  ;  Fitch  v.  NetrtKrry,  1  DoDg. 

Aoatiii,  2  Gray  (Motm.),  S64.     And  where  (Hich.)  1. 

a  carrier,  haviiig  no  legal  claim  apon  the  The  distinction  between  nasumpsit  and 

goods  except  for  the  freight,  refuses  to  de-  case  ia  uow  gonerally  tmiiupartant,  by  rea- 

liTcrthnm  unless  a  further  sum  should  be  son  ofthe  changasin  the  modes  ofpleading. 

Srat  paid,   the  consignee  is  not  boand  to  Cf.  Hutchinson  on  Carrier^  §  737  tl  teq. 

tender  the  freight  money,  and  the  carrier's  When  the  form  of  declnratioD  ia  only  on 

refusal  to  delivHrtsevidenoK  of  a  conversion  theliability  of  aeouunomwmer,  the|rtain- 

ofthem.    Adams  D.  Clark,  9  Cush.  (Moss.)  tiff  cannot  recover   for   losses   happening 

217:  Rmker.  Midland  K.  Co.,  14  Eng.  Law  from  inianTrrewn/ati'inu  of  the  defendant's 

&  E'f.  175.     The  receipt  by  the  owner  of  agent.     Maslin  d.  Bait  &  Oh.  R.  B.  Co., 

thewholenamberof  ciisksof  goodsahipped  14  W.  Va.  180.     When  a  common  carrier 

does  not  prevent  him  from  maintaining  aa  refuses  to  carry  goods,   as  iu  the  case  of 

action  against  the  carrier  for  a  toss  of  part  his  eTn[iloyees  striking,  and  leaving  him 

of  their   contents,  unless  he  receives  the  nnable  to  handle  the  fn^ight,  the  shipper's 

property  as  and  for  a  compliance  with  the  remedy  is    by    an    nL'tion  at  law,   not  bj 

ciuitract  of  the  carriet.     Ahlen  v.  Pearson,  mandamus.  Fe^le  d.  New  York,  &c  B.  R. 

S  Oray  (Uiuis.),  342.     A  common  carrier,  Co.,  22  Han  (N.  Y.),  SSS. 
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§  209.  Contraot  to  be  prov«d  u  laid.  In  any  form  of  action,  the 
contract  muat  be  proved  as  laid  in  the  declaration.'  If  the  ooa- 
tract  is  stated  as  absolute,  proof  of  a  contract  in  the  alternative 
will  not  support  the  allegation,  even  though  the  option  has  been 
determined;'  neither  will  it  be  supported  by  proof  of  a  contract 
containing  an  exception  from  certain  classes  of  liability;  as,  for 
example,  that  the  carrier  will  not  be  respODsible  for  losses  by  fire, 
perils  of  the  seas,  or  the  like.*  But  if  the  esception  does  not 
extend  to  the  obligation  of  the  contract  itself,  but  only  affect* 
the  damages  to  be  recovered,  the  declaration  may  be  general,  with- 
out any  mention  of  the  exception,  the  proof  of  which  at  the  trial 
will  be  no  variance,  (a)  Thus,  where  the  action  was  in  ths  com- 
mon form  of  as$umpait,  and  the  evidence  was,  that  the  carrier  had 
given  notice  that  he  would  not  be  accountable  for  a  greater  sum 
than  £5  for  goods,  unless  they  were  entered  as  auch  and  paid  for 
accordingly,  the  variance  was  held  immaterial.*  And  if,  in  a 
like  form  of  action  by  the  conBignor  of  goods,  the  allegation  is, 
that  the  consideration  or  hire  was  to  be  paid  by  the  plaintiff,  and 
the  evidence  is,  that  it  was  to  be  paid  by  the  consignee,  it  is  no 
variance;  the  consignor  being  still  in  law  liable.^  A  variance 
between  the  allegation  and  proof  of  the  termini  will  be  fatal.®  (J) 
But  here,  the  place,  mentioned  as  the  terminus,  is  to  be  taken  in 
its  popular  extent,  and  not  strictly  according  to  its  corporate  and 
legal  limits;  and  therefore  an  averment  of  a  contract  to  carry 
from  London  to  Bath,  is  supported  by  evidence  of  a  contract  to 
carry  from  Westminster  to  Bath,^  But  in  an  action  on  the  case 
for  non-delivery  of  goods,  the  termimu  a  fuo  is  not  material.* 

)  Ireland  v.  Johnwn,  1  Btng.  N.  C.  162  ;  Brathaitoa  o.  Wood,  S  B.  &  B.  S4 ;  Uu 
V.  Boherts,  12  East,  S9. 

*  Penny  s.  Porter,  2  East,  2  ;  Ykt«  v.  Willan,  Id.  128  ;  anU,  vol.  i.  U  S8,  OS ;  Hilt 
V.  Campbell,  6  Or^eul.  109. 

*  Lstlium  t>.  Butler,  2  B.  &  C.  20.  And  tee  Smith  e.  Moore,  S  Qreenl.  274 ;  For* 
gnw>n  r.  Cappeau,  6  H.  &  J.  394. 

*  Clfirk  V.  Gray,  6  Enat,  b6t. 

*  Moore  II.  Witaon,  1  T.  K.  S59  ;  Turaay  s.  Wilioii,  7  Terg.  840 ;  Moore  v.  Shaii- 
dine.  2  H.  &  HcH.  4nS.  If  tlie  dralaration  ia  on  a  loaa  hy  negligent  currying,  it  will 
lint  be  hopported  by  proof  of  e.  loaa  in  the  derend&nt'a  warehouiie,  before  the  gooJa  were 
IaI-pii  to  the  coach  to  be  carried.  Bovkell  v.  Waterboiue,  3  Stark.  461  ;  In  rt  Webb^ 
8  Tsiint.  448  ;  8.  c.  2  Moorp,  600. 

«  Tnclter  p.  Cracklin,  2  Stark.  88B. 

>  Beckford  v.  Cnitwell,  1  M.  &  Rob.  1B7  ;  s.  C.  5  C.  &  P.  242 ;  Ditcham  o.  ChiTu, 
4  Bine-  70a  ;  a.  c.  1  M.  *  P«ytie,  735.     See  also  BurMga  v.  Jakes,  1  B.  k  P.  225. 
»  V.'oodwurd  o.  Booth,  7  B.  &  C.  801, 

{a)  Fergaion  t>.  Cappeaa,  6  H,  &  J.  ahipped  at  any  other  time  than  that  men- 

891 ;   Fairchild  v.  Slocam,  19  Wend.  (N.  tinned  in  the  writ.     Witzter  «.  CoUint,  70 

Y.)  329;Tuggle  d.  St.  Louis,  Ac,  II.R.  Co.,  He.  290. 

e2  Mo.  42S  ;   LavraoD,   Camera,  p.  380.  {b}  Fowles  «.  Qreat  Weetera  B.  Co.,  14 

Bat  uc  evidence  ia  admiiaible  of  goodi  Eng.  Law  k  Eq.  GSl. 
VOL.  IL  — 18 
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§  210.  Proof  that  dafanduit  la  common  oarrlar  proves  contract. 
If  the  defendant  is  alleged  and  proved  to  be  a  common  earner,  the 
law  itself  supplies  the  proof  of  the  contract,  bo  far  aa  regards  the 
extent  or  degree  of  his  liability.  But  if  he  is  not  a  common  car- 
rier, the  terms  of  his  undertaking  must  be  jiroved  by  the  plaintiff. 
And  in  'either  case,  where  there  is  an  express  contract,  that  alone 
must  be  relied  on,  and  no  other  can  be  implied.'  If  it  appears 
that  the  goods  were  delivered  by  the  owner  to  one  common  car- 
rier, and  that  he,  without  the  owner's  knowledge  or  authority, 
delivered  them  over  to  another,  to  be  carried,  thia  evidence  will 
support  an  action  brought  directly  against  the  latter,  with  whom 
the  contract  will  be  deemed  to  have  been  made  through  the  agency 
of  the  former,  ratified  by  bringing  the  action.*  {a) 

'  RoWnion  v.  Dnninore,  2  B.  A  P.  416  ;  2  Steph.  N.  P.  994,  995. 
*  Sanderson  e.  Lamberton,  8  Binn.  129.     The  declaration  against  a  common  carrier 
ia  as  follows :  "For  that  wbercas  the  aaiil  {de/tndaTU),  on ,  «u  a  common  cairiei 

(a)  The  English  cases  hold  thst  tba  ceEves  goods  marked  for  a  particular  dcs- 
■bipjier  of  goods  can  sue  only  tbat  currier  tiuation,  beyond  the  route  for  nbich  he 
vitQ  whom  he  makes  the  contract  and  to  professes  to  cany,  and  beyond  the  temaDos 
ivhom  he  deliTers  the  soodn,  on  the  ground  of  his  road,  he  Is  only  Iwund  to  transport 
that  there  is  a  want  of  privity  of  cuntract  anil  deliver  them  to  the  nejit  csrrier  accord- 
between  the  shipper  and  any  connecting  in;;  lo  the  establisliei!  linage  of  bin  business, 
company,  Coxon  «.  Great  Western  R.  Co.,  and  is  not  liable  for  losses  beyond  his  own 
6  H.  &  N'.  27* ;  Bristol  4  Exeter  K.  R.  line-  Clvde  b.  Hubbanl,  88  Pa.  St  858  ; 
Co.  t>.  Collins,  7  H.  L.  194.     Scothorn  v.  Detroit,  &c.  R.  Co.  ».  McKeniie,  43  Micb. 


3.  StafronIshireR.Co.,8Ex.  341  :  Crouch     909^  McCarthy  v.  Terre  Haute,  &n.  R.  Co. 

.„,...._.     n    ^.      „  ..    .    ,.    .„,        „  ..       ..     isg.  Rnilroad  Co,  B.  Praf    - 

)123;  Stewart  ».  Terre  Hi 


Oreat  Western  B.  Co.,  2  H.  ft  N.  491  ;     9  Mo.  An.  159  ;  Railroad  Co.  b.  Pratt.  22 
"      ■  "'•     ■  "■     '      '"all  (d:  3.)  If"    "*         ■      ■"        "     ■ 


&c.  R.  R.  tr.  Forayth,  81  Pa.  St.  81  ;  Pack- 
nnl  B.  Taylor,  85  Ark.  402  ;  Burroughs  r. 
Norwich,  &c.  R.  Co.,  100  Mass  S8  ;  Cou- 
tation  to  a  place  situated  beyond  the  line  verse  c.  Norwich  R.  Co.,  83  Coiiii.  166 ; 
of  its  own  road  on  another  road  which  I«wsoii,  Carriera,  p.  851  el  teg. 
connects  with  its  own,  (with  which  it  has  In  some  states,  however,  he  is  held  liable 
DO  connection  in  bnsiiiess)  but  taking  pay  for  any  loss  wbethrr  on  bia  line  or  on  • 
for  the  transportation  over  its  own  road  connectinf;  line.  Mobile  b.  (liranl  R.  Co., 
onlv.  is  not  linble,  iit  the  absence  of  any  63  Ala.  219  ;  Erie  R.  Co.  v.  Wilcox,  84  lil. 
nieuiHl  contract,  for  the  loss  of  the  gooils  239;  Illinois,  lie  R.  R.  Co.v.  Fraakenbo^, 
after  their  delivery,  within  a  reasonable  64  III.  88  ;  Miilliuan  v.  Illinois,  &c.  R.  R. 
time,  to  the  oth<-r  railroad.  Niittinz  b.  Co.,  36  Iowa,  181 :  Ciitla  B,  Brainerd,  42 
Conn.  River  R.  R.,  1  Gray  (Mass.).  502.  Vt.  566.  But  if  there  U  evidence  in  the 
See  also  Van  Smtvnord  o.  St.  John,  6  Hill  Contract  or  agreement  of  no  intention  on 
IK.  Y.),  157,  reversing  the  decision  of  die  the  part  of  tbs  carrier  to  enlnrfie  this  lia- 
Sapreme  Court  in  St.  John  v.  Van  Sanl-  bility,  the  American  eases  hold  that  the 
Toord,  25  Wend.  680,  nod  explaininif  Weed  first  carrier  will  be  liable  for  all.  Phila- 
B.  Samtoi^  k  S.  R.  R..  19  Wend.  534  ;  delpbia,  &c.  R.  R.  Co.  v.  Ramsev,  89  Pa. 
Hood  V.  New  York  &  N.  H.  R.  R.  Co  ,  St.  474.  This  intention  may  be 'shown  by 
22  Conn.  1  ;  Elmore  D.  Naugatuck  R  R.  receiving  pay  for  the  whole  transportation. 
Co.,  28  Id.  457  ;  Farmers'  &  Mech.  Bank  Detroit,  &c.  R.  Co.  v.  McKenzie,  43 
e.  Chnmplain  Transportation  Co.,  16  Vt.  Mich.  609  ;  Clyde  v.  Habhard,  B8  Fa.  St. 
G2,  18  Id.  140,  23  Id.  209,  214,  and  358.  Rut  compare  Hadd  b.  U.  S.,  Ac  Ex- 
note  by  Redtiehl,  J.  The  general  rule  in  preas,  fi2  Vt.  33S.  So  where  the  (irst  com- 
Uie  United  States  is  in  accord  with  these  psny  gave  a  ticket,  and  took  jwy  throngh, 
decisions,  and  is  that  when  a  carrier  re-  it  luu  been  held  to  be  mponsible  through* 


,d,Google 


§  211.  Who  fs  oommon  carrier.  The  defendant  is  proved  to  be 
a  common  carrier,  by  evidence  tbat  he  undertakes  to  carry  for  per- 

of  goods  iinil  chattels  for  hire,  from to ;  and  heing  such  carrier,  the  plaintiff 

then,  at  the  request  of  the  Said  {de/endaiU),  caused  to  be  delivered  to  him  certain  goods 
of  the  plaintiff,  to  wit  [htrr  describe  (A^m],  of  the  value  of— — ,  to  be  taken  care  of  and 

safely  and  securely  conveyed  by  the  said  (dc/endani),  aa  such  carrier,  from  said to 

said ,  there  to  be  safely  and  securely  delivered  by  said  (de/endatit)  to  the  plaintiff 

(or,  to ',  1/  Uu  cnae  issu],  for  a.  certain  reward  to  be  i>aid  to  the  said  [defeudani) ;  in 

consideration  whereof  the  said  {defetulant),  as  such  carrier,  then  received  Said  goods 
sccordingly,  and  became  bouod  by  law,  and  undertook  and  promised  tlie  plaintiff  to 
take  care  of  said  goods,  and  safely  and  securely  to  rarry  and  convey  the  same  front 

said to ,  and  there  to  deliver  the  same  safely  and  aecurely  to  the  plaintiff  (or, 

to },  as  aforesaid.      Vet  the  said  {defendarU)  did  not  take  ixre  of  said  goods,  nor 

safely  and  securely  carry  and  convey  and  deliver  the  sanie  as  aforesaid ;  but,  0[i  the 
contrart',  the  said  \defertdant)  so  negligently  conducted  and  so  misbehaved  in  regard  to 
said  goods  in  his  said  calling  of  common  carrier,  that  by  reason  thereof  the  saiii  goods 
became  and  were  wholly  lost  to  tho  plaintilT, " 

Against  a  private  carrier,  charged  with  the  loss  oF  goods  by  negligence,  the  delara- 
tion  in  aaaump«it  is  as  follows  :  — 

"  For  that  on ,  iti  con^deratioD  that  the  plaintiff,  at  the  request  of  the  said 

[dffeiuUmt\,  hod  delivered  to  him  certain  goods  and  chattels,  to  wit  {here  describe 

Uum],  of  the  value  of ,  to  be  safely  conveved  by  him  from to ,  for  a 

certain  rewanl  to  be  Mid  to  the  said  [de/ciiAinlUht  the  said  {de/nidanl]  promised  the 

Slainliff  to  take  good  care  of  said  poods,  wliile  he  bad  cbtirRe  of  the  same,  and  with 
ae  care  to  convey  the  same  from to aforesaid,  and  there  safely  to  deliver  tlie 

tame  to  the  plaintiff  (or,  to ,  as  the  eax  may  be).    Yet  the  said  (dc/endanl)  did  not 

take  due  care  of  said  goods  while  he  had  charge  of  the  same  aa  aforesaid,  nor  did  he 
with  due  care  convey  and  deliver  the  same  aa  aforesaid  ;  but,  on  the  contrary,  so  care. 
Irssly  and  improperly  conducted  in  regard  to  said  goods,  that  by  reason  thereof  they 
became  and  we|-e  wholly  lost  to  the  plaintiff-" 

In  England,  it  has  been  held  that  when  a  railway  company  takes  into  its  care  a 

Earcel  directed  to  a  particular  place,  and  does  not  by  a  positive  agreement  limit  its  lia' 
ility  to  a  part  only  of  the  distance,  it  is  prim  n /nflie  evidence  of  an  nndertaking  to  carry 
the  parcel  to  the  place  to  which  it  is  directed,  although  that  plsce  be  beyond  the  limits 
vithin  which  the  company,  in  general,  piofpsses  to  carry  on  its  business  as  a  carrier. 
Mnscham;)  e.  Lancaster  k  P.  J.  Rnitwav,  8  M.  &  W.  421.  This  decision  was  followed 
in  Watson  f.  Ambergate,  N.  k  B.  Kaitway.  3  Eng.  Uw  &  Eq.  197.  See  also  Scothom 
t>  S.  SUffordsbire  R.  Co.,  18  Id.  553.  But  see  cases  in  1  Gray,  6  Hill,  18  Vt.,  and  £2 
Conn.,  itipra. 

Where  it  is  the  general  cnstom  of  a  carrier  to  fomani  by  sailing- vessels  all  gooils 
destined  for  points  lieyond  the  end  of  his  line,  he  is  not  liable  for  not  forwarding  a  par- 
ticular article  by  a  steam-vessel,  unlesi  the  direction  to  do  so  is  clear  and  unambiguous. 
Simkins  v.  Norwicli,  &•:.  Stramhoat  Co.,  11  Cush.  102. 
A  railroad  company,  aa  a  common  carrier  of  merchandise,  is  responsible  as  a  common 

out  the  entire  route-     Weed  e.  Saratoga,  check.     Biirrelt  v.  N.  Y.  Cen.  R.  E.  Co. , 

4c.  R.  R.  Co-,  19  Wend.  .W4.     See  Noyes  45  N.  Y.  184. 

V.  Rutland  &   B   R.  R-  Co.,  27   Vt.  110-         If  an  arrangement  U  msde  betvi-een  sev- 

But  it  has  also  been  held  that  where  a  car-  eral   connecting   milroad    companies,    by 

rier,  the  Hrst  of  several  connecting  lines,  which  gnods  to  be  earned  over  the  whole 

sells  a  through  ticket  with  coupons,  the  route  shall  he  delivered  by  each  to  the  next 

seller  is  not  responsible  for  injuries  hap-  succeediujj  compnuv,  and  auch  company  so 

i"'ning  at  a  jmint  beyond  its  own  line,  receiving  them  shall  nav  to  its  predecessor 

Riilroad  Co-  v.  Sprayberry,  Snp  Ot.  Tenn.  the  amount  alreaily  due  for  the  tarriage. 

1874-     But  nee  Great  Western  R.  H.  Co.  and  the  last  one  collect  the  whole  fixim  the 

p.  Blake,  7  H-  4  N.  987  ;  Van  Buskirk  r.  consignee,  a  reception  of  such  goods  by  ths 

R'>bert^  31    N-  Y.   881.      The  company  last  company,  and  a  payment  by  it  of  the 

which  loses  baggage  checked  through  is  charge  of  its  predecessors,  will  not  render 

liable  for  the  I0.19  of  the  baggage.     C-,  H.,  it  liable  for  an  injury  done  to  the  goods 

*e.  R-    R-  C«.  B.  Fahey,  62  111-  81,      And  before  it  received  them.      Darling  v.  B.  A 

.M  also  is  the  company  which  issues  the  W.  K.  E.  Co.,  11  Alien  (Mass.),  295. 
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sons  generally,  esercising  it  as  a  public  employment,  and  holding 
himself  out  as  ready  to  engt^  in  the  transportation  of  money  or 
goods  for  hire,  as  a  business,  and  not  as  a  casual  occupation.'  (a) 

enrria;  until  the  good*  are  removed  from  the  oait  at  the  place  of  delivery,  and  pUcecl 
oil  the  plfttform.  If  for  any  reaaon  tiia^  cannot  then  be  delivered,  or  if,  for  any  iwison, 
tlis  conaignee  ia  not  there  ready  to  receive  thein,  it  ia  the  dnty  of  the  conipany  to  atare 
thpin  and  preserve  Ihem  safely  auder  the  charge  of  co<ii)ii'triit  and  faithful  aerraiits, 
ready  to  be  delivered,  and  actually  to  deliver  tnem,  when  duly  callmi  for  by  the  parties 
mithorized  to  receive  them.  For  tBe  pBrTormancnof  these  duties,  after  the  gooda  are  de- 
livered from  the  cars,  the  company  is  liable  as  a  unrrAatewinnn,  or  as  a  keeper  of  goods 
r<ir  liire.  Thomaa  v.  Boston  b  Prov.  R.  R.,  10  Het.  472  ;  Norway  I'laius  Cki.  r.  Boston 
&  J[.  K.  R.,  1  Gray,  363  ;  Oibaou  v.  Culver,  17  Wend.  80G  ;  Miller  v.  Steam,  ttc  Co., 
IS  Barb.  361.  See  ahio  Oaraide  n.  Trent  k  Men.  Nav.,  4  T.  B.  581  ;  Ilyde  v.  Same, 
5  Id.  389  ;  Webb's  Cnse,  8  Taant  143.  (i) 
■  Story  on  Bailitt.  J  IDS. 

(n)  Fuller  v.  Bradley,  25  Penn.  St.  ISO;  boaU  are  considered  common  carriers,  and 

Btissell  B.  Livingston,  19  Barb.  {H.  ¥.)  should  be  held  responsible  aa  such  for  the 

348.     In  an  action  against  a  street. railway  boats  towed  and  cargo,  quart.    Ashmore  0. 

corporation  to  recover  for  the  loss  of  a  box  Penn.  3.  T.  4  Trans.  Co.,  4  Dutuh.  (K.J.) 

of  mi'rehandise  delivered  to  them  to  be  .130.      Proprietors  of  backs  are  commoQ 

carried  for  hire  on  the  front  platfonn  of  carriers  and  bound  to  exercise  the  greatest 

one  of  their  cars,  the  plaintiff,  for  Che  pur-  diligence.     Bonce  v.  Dubuque  Street  B.  R. 

pose  of  showing  them  to  be  common  car-  Co.,  63  Iowa,  278. 

riersof  goods,  may  prove  thatotherpersons  A   keeper    of   a   pnblic-hoQse   in    tbe 

had  paid  money  to  their  conductors,  with  neighborhood  of  a   railway  station   gave 

the  knowledge  of  their  anperintandeut,  for  public  notice  that  he  would  furnish  a  free 

the  carriage  of  merehsudihe  by  them  1  aud  conveyance  to  and  from  the  cars  to  all  pM- 

evidencn  that  two  other  persons  had  paid  sengers,   with    their    bag;age,    Craveiiing 

money  at  other  times  lo  the  defendants'  thereby,  who  should  come  to  his  hoviae  aJ 


conductors  for  the  tmnsportation  of  mcr-  guesta,  and  for  this  purpose  employed  the 
chandise,  with  the  kiiowtedf^  of  the  sup-  proiiTietota  of  certain  carriages  to  take  all 
erintendent  of  the  road,  in  the  ahaence  of    sncii   possengsts  free  of  charge  to  them. 


lujtbing  to  control  or  contradict  it,  would    and  to  convey  them  and  their  b „ 

be  sufficient  to  warrant  the  jury  in  ilnding  his  house.  A  traveller  by  the  cars,  to 
tUat  the  defetidaiits  had  assumrdto  be  and  whom  this  artwigement  was  known,  em- 
were  common  carriers.  Levi  v.  Lynn  &  ployed  one  of  the  earrisgea  thus  provided 
BostooR.Com[wiy,  11  Allen  (Mbks.),300.  to  take  him  and  his  baji^age  to  such  pub- 
Whether  the  persons  engaged  in  towing  lie-house,   and   hia  baggage   was   lest  or 


(b)  As  to  the  termination  of  a  carrier's  Liv.,  N.  Y.,  4  Phila.  St.  Co.,  48  N.  Y. 
responsibility  as  insurer,  the  caaoa  differ,  B78  ;  Moses  a.  a  &  M.  K.  R.  Co.,  32  N.  R. 
some  holding,  as  above,  that  Uie  removal  fi23  :  Wtuslow  v.  Vt.  &  Mass.  R  11.  Co., 
of  the  goods  from  the  car  or  landing-place,  42  Vt.  700  ;  Graves  u.  Hart.  &  N.  Y.  St. 
St  their  destination,  diBchargea  liini  from  Co.,  38  Conn.  148.  Custom  may  modify 
reaiwnsibility  as  a  currier,  snd  changes  his  the  liability.  McMaater  v.  Ps.  B.  R.  Co., 
linbilily  to  that  of  a  warehouseman.  Shep-  69  Penn.  St.  374.  Where  the  carrier  ia  to 
held  K.  Bristol  &  Ex.  K.  R.  Co.,  L.  R  3  deliver  to  a  oonnectinR  line,  his  respon.tibil- 
Eich.  189;  Bryan  d.  Paducah  R.  B,  Co.,  ity  as  carrier  holds  till  the  delivery  ;  and  a 
11  Buah  (Ky.),  SB7;  Shenk  >.  PhiU.  St.  provision  in  the  charter,  limiting  their 
Prop.,  SO  Penn.  9t.  109.  See  also  2  Am.  liability  to  that  of  varehonaeiuen,  after  de- 
Law  Rev.  426.  And  this  without  notice  posit  in  their  warehouse,  waa  held  to  refer 
to  the  consignees.  Norway  Plains  Co,  b.  only  to  goods  which  had  reached  their  des- 
Boaton  &  M.  R.  R.,  1  Gray  (Mass.)  263.  tinatJon.  Mich.  Cen.  B.  H.  v.  Miu.  Spr. 
But  see  Michimn  Cent.  R.  R.  b.  Ward,  Manuf.  Co.,  16  Wall.  (U.S.)  318.  If  the 
2  Mich.  B38  ;  Ooold  v.  Chapjn,  10  Barb,  delivery  ia  to  be  "on  board,"  the  carrier  in 
(N.  Y.)  612  ;  13  Id.  SSI.  Others,  how-  liable  ss  carrier  if  the  goods  are  burnt  in 
ever,  hold  that  the  carrier's  liability  con-  his  warphnusea  before  delivered  on  board. 
tinuBS  tit)  the  consignee  has  notice  and  a  Moore  v.  MiuhigsD  Cent.  R.  B.,  S  Hicb.  2S. 
reasonable  time  to  remove.     Redmond  n. 
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Tkis  descriptioii  includes  both  carriers  by  ]aud  and  hy  water; 
namclj,  proprietors  of  stage  wagons,  coaches,  and  railroad  care, 
truckmen,  wagoners,  teamstci-s,  cartmen,  and  porters  ;  as  well  as 
owners  and  masters  of  ships  and  steamboats,  carrying  on  general 
freight,  and  lightermen,  hoymen,  barge-ownera,  ferry-men,  canal- 
boatmen,  and  others,  employed  in  like  manner.'  But  hackney- 
coachmen,  and  others,  whose  employment  is  solely  to  carry 
passengers,  are  not  regarded  as  common  carriers  in  respect  of  the 
persons  of  the  passengers,  but  only  as  to  their  baggage,  and  the 
parcels  which  they  are  in  the  practice  of  conveying.^  Nor  is  evi- 
dence that  the  defendant  kept  a  booking-office  for  a  considerable 
uumi>er  of  coaches  and  wagons  sufficient  of  itself  to  prove  him  a 
common  carrier.' 

§  212.  Contract  mut  be  between  plalntlS  and  defendant  The 
contract  must  also  appear  to  have  been  made  with  the  plaintiff 
and  by  the  defendant.  If,  therefore,  the  goods  were  sent  by  the 
vendor  to  the  vendee,  at  the  risk  of  the  latter,  the  contract  of 
the  carrier  is  with  the  vendee,  wliose  agent  he  becomes  by  re- 
ceiving the  goods,  and  who  alone  is  entitled  to  sue;  unless  the 
vendor  expressly  contracted  with  the  carrier,  in  his  own  behalf, 
for  the  payment  of  the  freiglit;  or  the  property  was  not  to  pass 
to  the  vendee  until  the  goods  reached  his  hands;  in  which  case 

*  Stor;  on  BaUm.  Sfi  498,  409, 


■toleQ  on  tha  way,  through  «  w«nt  of  due  held  not  to  he  a  common  camw,     Blum  o. 

care  or  skill  on  the  part  at  the  proprietor  S.  Pullman  Palaea  Car  Co.,  1  Flip,  C.  Ct. 

of  the  carriaKe  or  bis   driver,   and    the  600;  Pullmui  Palace  Cor  Co.  v.  Smith,  73 

keeper  of  the  nouse  was  held  liable  there-  111.  360. 

for,  either  as  an  innkeeper  or  SB  acoDitnon  Although  it  has  bt^n  intimflted  (He- 
carrier,  it  bring  immaterial  which.  Dickin-  Andrews  c.  Electric  Tel.  Co.,  17  C.  B.  8), 
sone.  Winchester,  4Cilsh.  (Mass.)  114.  So  and  even  expressly  held,  that  lelegraph 
when  a  railroad  company  allowed  shippers  companies  are  lialile  to  the  same  sitent  a* 
of  cnttle  to  travel  on  a  free  pass,  to  take  common  carriers  (Parks  v.  At.  &  Cal,  Tel. 
careofthe  cattle,  forwhich  freigtitwanpaid,  Co.,  13  Cal.  421j),  it  seems  to  be  now  gen> 
the  company  was  held  liable  as  a  carrier,  erally  agreed  that  such  is  not  the  uw; 
Haslin  p.  Baltimore,  fee.  R.  R.  Co.,  14  W.  some  cases  holding  them  liable  only  for 
Va.  18fl.  But  this  liability  may  be  araiiifd  rpasonabls  dillBeace  and  skill  ( Irf^onard  p. 
bv  a  stipulatiou  ill  the  puss  that  the  tmr-  N.  Y.  A.  &  B.  Tel.  Co.,  41  N.  Y.  644; 
eilint;  is  at  the  risk  of  the  laaEtpDger.  Mc-  Rittrnhouse  v.  Tel.  Co..  44  N.  Y.  £63; 
Cawlcy  0.  Fumess  R.  Co.,  L.  K.  8  Q.  Ellis  f.  Am.  Tel.  Co.,  13  Allen  (Mass.), 
B.57;  Suthirlaml  w.  flreat  West  B.  Co.,  228;  West.  Un.  Tel.  Co.  d.  Cnrtw,  15 
7  Up.  Can.  C.  P.  409;  Alexander  d.  To-  Minh.  525);  and  others  holding  tbem  lin- 
ronto  R.  Co.,  85  Up.  Can.  Q.  B.  453.  Me  for  fbe  greatest  diligence  and  skill  (N. 
Eipreasmen  who  forward  goods  for  hire  Y.  &  Mob.  Tel.  Co.  d.  IJryburg,  86  Penn. 
from  place  to  place,  in  conveyances  owned  St.  298;  Stevenson  v.  Montreal  Tel.  Co., 
1^  OtheiB,  are  not  liable  as  common  car-  16  U.  C.  G30).  And  they  may  limit  tbeir 
neis.  but  OS  baiiees  for  hire  to  forward  rp>ii>nn>ribility  bvany  reasonableconditiona. 
goods  by  the  nriiinary  modes  of  coi.vey-  Wolfe.  West.  lln.  Tel.  Co.,  62  Penn.  St 
ance.  Herafi.-M  r.  Adam.s  IB  Barb.  (N.Y.)  83.  See  Hutchinson  on  Carriers,  5  47  ri 
677.    ^d  a  sleeping-car  company  has  been  teq.,  end  Lawson,  Carriers,  g  1. 
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tlie  vendor  is  the  proper  plaintiff.^  (a)  If  goods  are  ordered  by 
the  vendee,  but  uo  order  at  all  ia  given  in  regard  to  sending  them; 
and  yet  the  vendor  sends  them  by  a  common  carrier,  by  whom 
they  are  lust ;  the  carrier  in  such  case  is  the  agent  cf  the  vendor 
alone,  and  the  action  for  the  loss  is  maintainable  by  him  only.' 
So,  where  tlie  goods  were  obtained  of  the  vendor  by  a  pretended 
purchase,  by  a  swindler,  who  got  possession  of  them  by  tlie  negli* 
gence  of  the  carrier,  as  no  property  had  legally  passed  to  the 
consignee,  the  carrier's  implied  contract  was  held  to  be  with  the 
vendor  alone."  If  the  transaction  was  had  with  the  mere  servant 
of  the  carrier,  such  as  a  driver  or  porter,  the  contract  is  legally 
made  with  the  master ;  Unless  the  servant  expressly  undertook  to 
carry  the  parcel  on  his  own  account ;  in  which  case  he  is  Iiablc.*(i) 
And  it  is  sufficient  if  the  goods  were  delivered  to  a  person,  and 
at  a  liouse  where  parcels  were  in  the  habit  of  being  left  for  the 
carrier.^  (c) 

»  Dawes  v.  Peck,  8  T,  R.  830,  332:  Hart  ».  aattlay,  3  Cannib.  628;  Moore  u.  Wil- 
ton, 1  T.  R.  eS9;  Dnris  c  Jnioeii,  5  Burr,  2880;  Sar^at  b.  Horns,  S  B.  &  Aid.  277. 

*  CoatB  i>.  Chaplin,  3  Ail.  &  El.  N.  s.  483.     And  see  FreeiiiBii  ■>  Birch,  Id.  491,  a. 

*  Dafre.  Budd,  3  B.  ft  8.  177;  StapbeoMii  e.  Hart,  4  BiDg.  470. 

*  Wiltiama  a.  Cranston,  2  Stark.  82. 
'  Burrell  n.  North,  2  C.  ft  K.  631. 

(ct)  A  carrier  may  presnme,  in  the  ab-  the  deliver;  is  to  s  serrBnt,  such  servant 

MDM  of  aome  notice  to  the  contrary,  that  must  hiive  autliority  to  accept  the  gioda, 

the  consiRiiee    is  the    owner.     Sweet  e.  but  this  aattority  may  be  impliea  from 

Biiraey,  23  N.  Y.  335.     And  Id  an  ai^tion  the  circumstances  as  well  a>i  exjtressed,  it. 

by  the  cotuignor  for  non-delivery  to  the  his  employment,  his  care  at  certain  kinds 

consignee,  the  coiiiplnint  was  held  bad  on  of  goods,  hia  position  on   the  premises  of 

demurrer,  because  there  waa  no  sUegation  the  carrier.     Grover,  &c.  Co.  «.   Missouri 

that  the  ownership  of  the  goods  waa  atiU  P.R.R.  Co.,  70  Uo.  672]  Mayall  n.  Boston, 

lu   tba  consignor,   and   that   the    earner  &c.  K.  R.,  le  K.   H.   122.     So,  if  he  is 

knew  it.     PennsylTauia  Co.  v.  Hotilerman,  handling  baggage,  a  passenger  may  deliver 

66  Inil.  18.  his  baggage  to  hini.    Oniinet  b.  tfenahaw. 

The  bill  of  lading  or  receipt  of  the  car-  35  Vt.  605.    A  deck-hand  on  a  ship  is  not 

tier  is  enough  to  establiah  such  a  prima  necessanly  authorized  to  receive  baggage 

/adc  case  of  oivncrahip  as  will  cniihle  a  or  freight,   but  must  be  shown  to  have 

fnrty  to  sustain  an  action.     Arbuckle  e.  such  authoiity  ;  and  the  commnn  hands, 

ham|isoti,  37  Penn.  St.  170.  or  crew,  of  a  vessel  have  no  general  au- 

(i)  Where  the  bailee  of  property  de-  thority,  aa  agi-nts  of  the  owners,  to  receive 

livers  it  to  a  common  carrier  for  tranapor-  goods.      Ford   d.   Iilitchell,    21   Ind.   64  ; 

sn,  either  the  bailee  or  the  bailor  may  Trowbridge  v.  Clwpin,  23  Conn.  S95,  20 

utain  an  action  against  the  carrier  for  Id.  354.  And  when  common  carriers  ad- 
its loss.  Elkins  e.  Boston  &  Maine  K.  R.,  verttse  that  a  faithful  specinl  messenger  is 
19  N.  H.  337  ;  Monin  e.  Portland.  &c.  sent  in  charge  of  each  express,  this  is  not 
Co.,  35  Me.  55.  A  servant  travelling  evidence  that  the  measenger  has  authority 
with  his  maater  on  a  railway  may  have  an  to  receive  freight.  Tburman  v.  Wells,  IS 
action  in  hia  own  name  agninat  the  railway  Barb.  (N.  Y. )  600. 

company  for  the  loss  of  his  luggage,  af.  The  depoait  of  a  trunk  in  the  usual 

thungh  the  mastnr  took  and  paid  for  bis  place  for  passengers'  baggage  on  a  Bt««m. 

ticket.     Uarshsll   v.   York,  &c.  Railway  boat  is  nnt  a  sufficient  delivery,  unless  the 

Co.,  7   Eug.   Uw  &  En.  619;   Burrelt  r.  oivner  of  the  trunk   tak?»    pnssagi^  also. 

North,  3  C.  It  K.  681.  Wri([lit   p.    Caldwell,   3   Mich.    51.      In 

(e)  To  reuder  the  carrier  liable  vhen  Chouteau  o.  Steamboat  St.    Anthony,   IS 
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§  213.  Baosipt.  If  a  receipt  was  given  for  the  goods,  it  should 
be  produced ;  tind  notice  should  be  given  to  the  defendaut  to 
produce  hia  book  of  entries,  and  way-bill,  if  any,  in  order  to  show 
a  delivery  of  the  goods  to  htm.'  The  plainti^  should  also  prove 
what  orders  were  given  at  the  time  of  delivery,  as  to  the  carriage 
of  the  goods,  and  the  direction  written  upon  the  package.^  If 
the  loss  or  noti-deUvery  of  the  goods  is  alleged,  the  plaintiff  must 
give  some  evidence  in  support  of  tlie  allegation,  notwithstanding 
its  negative  cliaracter.^  (a)  And  in  proof  of  the  loss,  the  declara- 
tion of  the  defendant's  coachman  or  driver,  in  answer  to  an  inquiry 
made  of  him  for  the  goods, is  competent  evidence  for  the  plaintiff.* 


Day  I 

S  2  Stiirk.'  Ev.  200. 

«  Tucker  e.  CrBcklin,  2  Stark.  885  ;  Griffith  o.  Lee,  1  C.  k  P.  110 ;  Dbv  v.  Bidlty, 
1  Washb,  *8. 

*  Maybew  e.  Nelson,  6  C.  &  P.  6S.     But  proof  of  a  loss  Till  not  ilone  rapport  a 

count  in  trovar.     Boss  o.  Johnson,  6  Burr.  2826. 

Mo.   SIS,  it  is  held  that  the  net  of  the  Ue.  G6.     So  if  t,  common  carrier  receirea 

csptain  of  a  boat,  in  taking  bank-billa  for  gooda  into  hia  own  warehouse  for  the  ac- 

traiiaportatiniii  a  nut  prima  facie  eridence  conimodation  of  iiiuieelf  and  his  customers, 

of  the  liability  of  the  hoat  aa  a  conimau  so  that  the  dtrpoait  there  is  n  mere  accea- 

carrier,  but  to  rendrr  the  boat  thus  liable,  aoiy  to  the  carriage  and  for  the  purpoae  of 

it  mu-st  be  ita  usage  to  carry  billa  for  hire,  facilitating  it,  his  liability  as  i  common 

or  the  known  usage  of  the  traile  that  it  carrier    bpgiiiB   with   the  reeeipt  of   tlte 

should  so  carry  them.     See  also  Haynie  d.  goods.     Clarke   p.  Needles,  26  Penn.   St. 

Wariug;,  29  Ala.  263.    The  viewa  of  Mr.  338 ;  Gi-and  Tower,   4c   Co.   ».  Ullman, 

Jnaticc  RedReld  are  erpr«3.ied  in  FamiRra'  SU  111.  241.      See  Maybin  v.  BaUroad  Co., 

k  Meolianics'  Bank  v.  Clmmplain  TninB-  8  Eich.  (S.  C.)  240. 

portation  Co.,  23  Vt.  186.  203,  201,  where  In  case  of  several  connecting  linea,  the 

Itwoa  held  that  it  waa  not  necessary  to  liability  of  the  iirstdoea  QOt  terminate  and 

ahow  by  positive  proof  that  the  company  that  of  the  sccnnd  begin,  till  the  actual 

consented  that  the  captain  of   their  boat  delivery  of  the  g™da  to  the  second  line  is 

should  cany  money  on  their  account  in  complete.     In  oi-der  to  secure  the  ^a^ety  of 

order  to  hold  the  company  responsible  for  the  goods  froni  the  time  at  which  they  ars 

the  loss  of  the  lunney.   The  captain  of  the  delivered  into  the  hands  of  the  first  cHnier, 

boat  is  to  be  regarded  as  the  genei'al  agent  until  they  are  either  delivered  by  the  last 

of  the  owners,  ami  prima  facie  the  owners  carrier  to  the  consignee  at  tlie  place  of 

are  liable  for  all  contracts  for  carrying,  destination,  or  in  default  of  such  delivery 

made    by    the   captain    or    other  general  are  placed   in  the  warehouse  of   the  last 

agent,  for  iliat  purpose,  within  the  powers  carrier,   by   which  act  of  atoroge   his  lia- 

oC  the  owners  ttiomselveii;  and  the  burden  bility  becomes   changed,  as  has  been  pre- 

re.its  upon  tbem  to  show  that  the  pluintilfa  viously  stated,  to  that  of  a  warehouseman, 

ha<l  made  a  private  contract  with  the  cap-  it  \s  necessary  that  the  liability  of  all  the 

tiiiu,  which  it  was  understood  should  be  carriers  should  last  till  delivery  to  Iha  next 

kept  from  the  knowledge  of  the  defend-  succeeding  carrier,  even  if  the  goods  have 

ants,  or  else  had  given  credit  exclusively  been  deposited  in  a  warehouse  to  await  the 

to  the  captain.     See  also  2  Redfield  on  time  when  the  next  carrier  should   take 

Baitwaya,   II;    Hutchinson   on   Carrie[«i,  them.  Bailroad  Co.  u.  Monufacturing  Co., 

iS2.a»eq.    Immediately  on  an  acceptance,  16  Wall.  (U.  &]  31Sj  Gass  u.  New  York, 

by  the  carrier  or  a  duly  authoriztd  servant,  &c.  R.  Co.,  98  Mass.  220;  111.  Cent.  R.  R. 

of  the  gowls  tendere.f,  the  liaMity  of  the  Co.  d.  Mitchell,  68  111.  471  ;  Lawrence  b. 

common    carrier     begins.       Hutchinson,  Winona  R,  R.  Co.,  15  Minn.  390  j  Mills 

Carriers,  S  82.     This  receipt  of  the  goods  p.  Mich.  Cent.  R.  R.  Co.,  45  N.  Y.  622  i 

must    he    for   immediate    transportation.  Butchinson,  Carriers,  §  103. 

Jonea  v.  Nev  England,  &c  S.  S.  Co.,  71  {a)  Woodbuiy  i>.  Frink,  14  IIL  279. 


Pdr,yCOOgIe 


200  LAW   OP  ETIDEKCB.  [PABT  IT. 

In  proof  of  the  eorUerUt  of  a  lost  trunk  or  box,  it  has  been  held 
that  the  plaintiffs  own  affidavit  is  admissible,  where  the  case, 
from  its  nature,  furnishes  no  better  evidence.^  (a) 

§  214.  PartlaB  Jointly  IntarMted  Jointly  liabla.  If  several  are 
Jointly  interested  in  the  profitB  of  a  coach  or  waj^on,  whether  it  be 
owned  by  one  or  all,  they  are  jointly  liable,  though,  by  agreement 
among  themselves,  one  finds  the  horses  and  driver  for  one  part  of 
the  road  only,  and  another  for  another.'  If  the  declaration  is  in 
asiumptit,  a  joint  contract  by  all  the  defendants  must  be  proved, 
by  evidence  of  their  Joint  ownership,  or  otherwise.  And  if  the 
action  is  in  tort,  setting  forth  the  contract,  the  contract  itself 
must  be  proved  as  laid ;  though,  where  the  action  is  founded 
on  a  breach  of  common-law  duty,  which  is  a  misfeasance,  and  is 
several  in  its  nature,  as  iu  an  action  against  common  carriers, 
upon  the  custom,  judgment  may  be  reudered  against  some  only, 
and  not  all  of  the  defendants.^ 

§  215.  LlmitaUon  of  UabUity.  It  is  now  well  Settled,  tiiat  a 
common  carrier  may  qualify  hit  liahHity  by  a  general  notice  to  all 
who  may  employ  liim  of  any  reasonable  requisition  to  be  observed 
on  their  part,  in  regard  to  the  manner  of  delivery  and  entry  of 
parcels,  and  the  information  to  be  given  to  him  of  their  contents, 
the  rates  of  freight,  and  the  like;  as,  for  example,  that  he  will 
not  be  responsible  for  goods  above  the  value  of  a  certain  sum, 
unless  they  are  entered  as  such,  and  paid  for  accordingly.  But 
the  right  of  a  common  carrier,  by  a  general  notice,  to  limit,  restrict, 
or  avoid  the  liability  devolved  on  him  by  the  common  law  on  the 
most  salutary  grounds  of  public  policy,  lias  been  denied  in  several 
of  the  American  courts,  after  the  most  elaborate  consideration  ;* 
and  therefore  a  public  notice  by  stage-coach  proprietors,  that  "  all 
baggage  "  was  "  at  the  risk  of  the  owners,"  though  the  notice  was 
brought  home  to  the  plaiatifF,  has  been  held  not  to  release  them 

>  See  anle,  vol.  i.  3  348  ;  David  r.  Moore,  3  Wattfl  &  Scrg.  S30.  And  sra  Butler 
r.  BasitiK,  2  C.  fe  P.  613.  In  Clarlt  v.  Spence,  10  Wnttg,  S35,  it  was  thouaht  b^ 
Koj^rs,  J,,  that  this  rula  apiilied  with  peculiar  force  to  weftrinK-appHrel,  and  other 
Btticlea  convenient  for  a  traveller,  which  in  most  cases  are  packed  by  the  part;  bimseir 
ill  his  own  triink,  snd  which  would  therefore  admit  of  no  other  proof.  Diit  it  has  been 
deciili^,  in  a  recent  ease  af^inst  a  rsilroad  company,  for  the  Ions  of  a  traveller's  trunk, 
that  the  plaiatitr  could  not  be  a  witneis.     Snow  n.' Eastern  R.  K.  Co.,  12  Met.  44. 

*  Waland  v.  Etkins,  1  Sbirk.  273;  Kromont  v.  Couplnnd,  2  Bing.  170.  And  see 
Barton  e.  Hanson,  2  Taunt  49  ;  Helsev  d.  Mfert,  6  B.  ft  C.  E04. 

»  Bretherton  v.  Wood,  3  B.  &  S.  &4{  Bank  of  Orange  v.  Brown,  3  Wend,  158. 
See  ante,  vol.  [.  %  64. 

*  But  it  is  admittnd  in  England.  See  Austin  v.  Manchester,  kr-  Railw.  Co.,  18 
fur. 763:  II  Eng.  Uw&Eq.  Sn6;  Carr  c.  Lancashire  &  Yorkebire  RrlIw.  Co..  7  Eich, 
707  i  31  Law  J.  Eich.  361 ;  S  Monthly  Law  E.  233 ;   14  Eng.  Law  &  Eq.  340. 

(a)  Dibble  e.  Brawn,  12  Qa.  217;  Had  River,  Ac  B.  Co.  p.  Fnlton,  20  Ohio,  318. 
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from  their  liability  as  common  carriers.'  (a)  Nor  does  sach  a 
notice  apply  at  all  to  goods  not  belouging  to  an;  passenger  in  the 
cuacli.'  (6)  But  in  other  American  courts  it  is  held  tiiat  such 
limitations,  under  proper  qualifications  and  safeguards  for  secur- 
ing due  notice  to  the  traveller,  or  tlie  party  for  whom  the  goods 
are  to  be  transported,  may  be  operative  aod  binding  on  the 
parties.^  (c} 

1  Hiillirt4!r  *,  Newlen,  18  Wend.  SM;  Cole  v.  Goodwin,  Id,  261  ;  Jonei  t>.  Vooi^ 
het-s,  10  Ohio,  HG  ;  Suiry  on  Bailm.  §  GS^  (^  <»)•)>  ■■'  i  Fisk  o.  Cbspman,  2  Kellt-, 
349  1  Sagerv.  Portsmouth  Koilrond  Co.,  SI  Mii.  22S.  Tim  nght  of  a  common  carrier 
in  Knglaiid  to  limit  or  elfi-vt  hit  liability  at  common  law  is  now  mtricted  by  Scat.  1 1 
Geo.  IV.  and  1  W.  IV,  c.  68,  to  cerUin  enumerated  Hrticles,  eiceediug  £10  in  tnlue, 
the  nature  aJid  value  of  whith  must  be  declared  st  the  time  of  deiivery,  and  an  in- 
ereB«ed  charge  paid  or  enga^l  1  the  uotice  to  that  elTect  to  be  conspicuously  posted  up 
ill  the  receiving- house,  which  stiall  conclusively  bind  the  parties  arnding,  without  fui-- 
tlier  iiroof  of  its  having  come  to  their  knowleilgB.  But  this  statute,  it  seems,  does  not 
protect  tlie  carritr  from  the  conseiiuetices  of  bis  own  gross  negligence.  Owen  p.  Bur- 
nett, 2  C.  Ai  M.  SS3. 

*  Dvright  v.  Brewster,  1  Pick.  60.  And  see  Camden  ft  Amboj  Bailrmd  Co.  v. 
Barke,  13  Wend.  611.  But  a  sjiecial  contTsct  may  always  be  shown  by  the  carrier, 
in  avoidaui:e  of  bis  gfuerul  liability.  Chip[iendale  v.  Laneaahire,  &c.  lUilw.  Co.,  15 
Jur.  UOe  ;  Story  on  Bailments,  %  5i9. 

<  Brown  V.  Eastern  Railroad  Co..  U  Cush.  (Mass.)  99,  S.  J.  C.  Mass.,  Mnrx^h,  1853, 

lonthly  LawEep.  217.     A    '        "'     '  "  - -.    •    - 

I.  Colder,  S  Peun.  ^L  431 ;  S 

(a)  Kimball  r.  Rutland  R.  R.,  26  Vt.  come  more  etnct  than  that  of  the  United 

24T  ;   Farmera',   &c.  Bank  v.  Chaniplain  States.      Under  the  English  atatute  17  & 

Trans.    Co.,    23    Id.    186;    Dorr  i-.   New  18   Vict.  e.   31,  3  7,  the  carrier  can  only 

Jersey,  &«.  Co.,  11  S.  Y.  485  ;    Coie  v.  restrict  his  common-law  reaponsibility  liy 

Heisley,   19  Peiin.  St.  243 ;  Davidson  v.  n  reasonable  limitation,  which  is  embraceil 

Graham.  2  Ohio  St.  131.  in  a  written  contract  sigiieil  by  tlie  ]<arty 

(A)  York  Coinimny  v.  Central  Railroad,  iDteresteil,  or  his  agent,  and  such  contract 

S  Wall.  (U.  S.)  107.     A  special  contract  must  either  in  itself,  or  by  reference,  act 

lessening  general  responsibility  will   not  out  or  embody  the  condition.     A  general 

excuse  negligence.  Goidey  n.  Penn.  Railw.,  nolice   only   coaseuted   to  by  the   party 

80  Penn.  St  242.  would  he  valid  for  limiting  the  common- 

jc)  The^neralnileintheUnttedStiites  law  lialulity  of  the  carrier;  but  it  must 
is  tliat  the  limitation,  if  it  does  not  attempt  under  the  statute  be  embodied  in  a  fominl 
to  free  the  oarritrr  fiTim  the  results  of  his  or  contract  in  writing,  signed  by  the  owner 
Ilia  servants'  ne<{1i^Dce  or  fraud,  and  is  or  pernoii  delivering  the  goods,  nnd  must 
brought  to  the  knowledge  of  the  sender  of  be  nel^idrd  to  be  reasonable  by  the  court. 
the  gooils  and  assentwl  to  by  him,  by  this  Peek  d.  Nnrth  Staffordshire  Kailw.  Co.,  9 
means  becoming  a  stipulation  in  the  can-  Jur.  N.  8.  914  ;  a.  c.  10  H.  I..  Cas.  473. 
tract,  is.  if  fair  and  rBasouable.  a  binding  A  condition  exempting  the  carrier  from 
one.  Railroad  Co,  o.  Lockwood,  17  Wall,  all  responaibilitv  is  unreasonable  ;  and  mi 
(U.  S.)  357  :  Merch:inta'  Desnatch  Co.  v.  is  a  condition  that  the  carrier  shall  not 
Leysor,  89  III.  43  '.  Same  k.  .Toasting,  Id.  be  responsible  for  any  damage  unless 
152:  Erie,  tc  Transportation  Co.  t.  Dnler,  pointed  out  at  the  time  of  delivery  by 
Bl  III.  195  ;  Ashmora  u.  Penn.  8.  T.  &c.  the  carrier.  Lloyd  r.  Waterford  &  Lira. 
Co.,  4  Dutch.  {N.  J.)  180.  To  prove  eriok  Railw.  Co.,  9  Law  T.  N.  8.  89  ;  16 
simply  the  posting  of  a  general  notice  is  1r.  Com.  L.  37  :  Allday  v.  Great  Western 
not  therefore  enough,  the  knowledge  and  Bailw.  Co.,  11  Jur.  n.  s.  IS.  The  burden 
assent  of  the  sender  must  also  be  proved,  of  showing  the  reasonableness  of  a  con- 
Brown  V.  Adams  Eip.  Co.,  15  W,  Va.  812.  dition  annexed  to  the  carrier's  nndertak- 

The  English  rule,  after  originally  deny,  ing  rests  upon  such  carrier.    Peek  v.  North 
ing  the  right  of  a  common  carrier  to  limit  Staffonlsbire  Railw,  Co.,  ntpra;   2  Bed- 
bis  liability  in  any  way,  and  then  allowing  field  on  Railways,  95-98. 
him  conaideiable  latitude,  has  finally  be-         Whether  an  express  company  is  strictly 
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§  21G.  NoUoa  of  limitation.  Burdan  of  proof.  But  )□  erety  case 
of  public  notice,  the  burden  of  proof  ia  on  the  carrier,  to  8ho7 
that  tho  persoit  with  whom  he  deals  is  fully  inforiDed  ot  its  teuor 
and  extent.^  (a)  And,  therefore,  if  any_  advertisement  is  posted 
up,  emblazoning  in  largo  letters  the  advantages  of  tho  conveyance, 
but  stating  the  limit  of  his  liability  in  suuill  characters,  at  the 


a  common  carrier,  lo  that  !t  cannot  (tipu- 
tata  uKuiiist  liability  Tor  ita  own  iie)(li- 
^aae,  or  tlie  iiegligencd  of  ita  servants, 
»  an  open  qiiesCion.  For  an  abli^  preiien- 
talion  of  tlie  aRirmative,  ks  ItailfuaJ 
Company  o.  Lockwood,  17  Wall,  (U.S.I 
3S7,  and  Juditi-  Kedfinia's  note  to  Hank 
of  Kentucky  d.  Ajnerican  V.tpirta  Co.,  23 
Am.  Lnw  Rvg.  39;  «.  c.  9  Am.  L.  Rct. 
165,  criticising  the  iirinciiul  case  which 
holds  tlia  negative.  See  also  CliHateutton 
V.  Am.  Exp.  Co,,  15  .Minn,  270,  also  in 
the  affiniuitive,  which  seems  to  be  the  view 
•upported  by  the  great  weight  of  autliar- 
ity. 

The  English  statnte  kbove  refemd  to 
has  not  beeu  adoptud  in  Canada,  and  tbete 
a  earner  may  limit  hia  liability  even  for 
his  own  negligence.  UoJbou  b.  Grand 
Trunk  K.  L'o.,  7  Can.  L,  J.  v.  a.  203, 

As  has  been  stated,  the  ru[«  in  most  of 
the  United  States  is,  that  carriers  may 
t  their  genentl  liability,  by 


York  Cent.  R.  R.  Co.,  24  N.  Y.  181 ;  Bia- 

ai'll  V.  Same,  25  Id.  U2 ;  Westcctt  V. 
Fargo,  61  S.  Y.  613  ;  Umb  v.  Camdeo, 
4c.  K.  Co.,  46  N.  Y,  271. 

NoticeH  with  regard  to  the  value  and 
charavlcr  of  tlie  giwda  are  favored  by  tba 
courts,  and  the  fact  of  their  being  existed 
in  eunapicuoua  places  will  justify  a  jury 
ill  SnJing  assent  on  the  part  of  the  iihip- 
]>er.  Oppenheimer  tf.  U.  S.*Eipn»s  Co., 
69  IIL  62 ;  post,  j  21S,  note  (u)  ;  Uwson, 
Carriers,  p.  90. 

(a)  A  distinction  exists  between  the 
effect  of  tboKC  notices  by  a  carrier  which 
seek  tu  dia^harge  him  from  duties  which 
the  law  has  annexcl  to  his  bid  ploy  men  t, 
and  those  designeil  aimpty  to  insure  good 
faith  and  fair  dealing  on  the  |iart  of  hia 
employer.     ■--'--'  -' 


brought  home  to  the   knowledge  of  the 

owner  of  the  gt 

3f  delivery  to 

by  the  owner,  wliich 

«r  d. 


le  gooila,  before  or  at  the 

3f  delivery  to  tho  carrier,  if  assented  to 

~  y  the  owner,  wliich  is  hut  another  form 

f  defining  an  express    contract,   which 

■    '        -erywhere  recogniied  as  biiiil- 


•ipaich  Co.  e.  Uvsor,  89  III.  43 ;  Dillaid 
■■■.  LouUviHe,&c'R.  R.  ro„2Left(Tenn.l, 
:iSS  :  New  Jersey  Steam  Kav,  Co.  o. 
lVf,'n'liants'  Bank,  0  Huw.  (U.  8.)  344. 
Sif  Moses  «.  Boston  &  Maine  Builw.,  4 
Ji'ost,  71.     And  see  post,  5  2IS, 

To  this  rule,  the  States  of  Iowa  (Code 
'373,  5  2134.  p.  394)  and  Texas  {Rer.  SWL 
■&r9,  art.  278,  p.  4S)  furnish  exceptions, 
'ly  statute,  the  carrier  there  not  being  al- 
lownl  to  limit  his  liability  in  any  manner  ; 
lud  alio  New  York,  where  he  may  contract, 
even  to  avoid  the  tvsults  of  his  own  or  his 
Bcrvants'  ncgligfuct  or  /rauii,  if  the  inteu. 
tioti  to  do  so  plainly  appears  in  the  con- 
;ra.'t.    Suinetti  e.  Atlas  8.  S,  Co..  80  N.  Y. 


N.  Y.  Sujieiior  Court,  4: 


p  Co,,  3S 
'.  New 


In  the  former  case,  then 
It  by  thn  employer;  in  the 
latter,  notice  alone,  if  brought  home  to 
ay  the  knowledge  of  the  employer,  will  ha 
>cs  anScient.  And  if  the  employer  take  a 
receipt  limiting  the  liability  of  Ibe  carrier 
to  a  sppcified  amount,  uoleas  the  value  of 
the  packa^  be  s)iecially  sta1«d  in  the  re- 
cei[>t,  he  will  be  pn'sumed  to  know  ita 
contents,  and  to  as.srnt  to  its  conditions. 
Oppenh«imeri>.  U.  S.  Kip.  Co.,  iS9  111.  62; 
Belger  v.  Dinsraore,  51  N.  Y.  168  ;  Grace 
V.  Aiianui,  100  Mass.  SOS  ;  >lnlltgan  b.  IU. 
Cent.  R.  B.  Co.,  36  Iowa,  131.  But  as  to 
the  presumption  of  assent,  see  Adama 
Exp.  Co.  v.  Stetanera,  61  111.  1S4;  Gottn. 
Dinsmore,  111  Moss.  45;  BiickUnd  v. 
Ailams  Exp.  Co.,  97  Mass.  125  ;  Blossom 
V.  Dodd,  43  N.  Y.  264  ;  111.  Cent  K  R. 
Co.  v.  Frankeuberg,  S4  IIL  88.  So,  also, 
that  a  pasaengrr  will  be  presumed  to  kno« 
the  conditions  printed  upon  the  ticket 
which  he  receives.  Steers  o.  Liv.,  N.  Y., 
ft  Phil.  St.  Co.,  S7  N.  Y.  1.  But  the 
contrary  is  held  in  Henderson  «.  Stereo- 
son,  do'idi'd  in  the  House  of  Lords,  June, 
1S7S  ;  L  R.  2  H.  I^  (So.)  470.  See  abo 
Kawsun  d.  Pl  R.  R.  Co.,  4S  N.  Y.  S12  ; 
Blossom  s.  Dudd,  43  N.  V.  264  ;  Parker  «. 
South  East  B.  B.  Co.,  I_  R.  3  C.  P.  D. 
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bottom,  it  IB  not  saSciait.'  ^a>  II  must  be  in  sodi  «li»ncters  and 
situation  that  a.  peisoa  dellrering  S'»<ls  u  the  [Jace  ooulil  not 
tiil  to  read  it.  witfaoot  gnK«  nes-li^ence :  and  ev«n  tben  it  affects 
onk  tboae  vboee  gxtis  an  received  at  that  ji!aee ;  for  if  received 
at  a  distaooe  from  the  earner's  o£ce,  tliiHi^  at  an  intermediate 
poiut  between  the  tfrmitu  of  his  roate,  be  tnnst  prore  notice  to 
the  owner  throiuHi  some  other  medium.'  Acd  in  an  action  against 
a  carrier  the  defendant  most  satisfy  the  jurr  that  the  notice  waa 
actnallr  communicated  to  the  plaintiff.  If  it  was  posted  op,  or 
advertised  in  a  newspaper,  it  most  appear  that  he  read  it.  In  the 
latter  case  the  advertisement  affords  no  ground  for  an  inference 
of  notice,  anlesa  it  be  proved  that  the  plaintiff  was  in  the  habit  of 
taking  or  reading  the  newspaper  in  which  it  was  inserted ,  and 
even  then  the  jurr  are  not  bound  to  find  the  fact  *  In  the  case 
of  notice  posted  up  in  the  carrier's  office,  proof  that  the  plaintiff's 
servaut,  who  brought  tbe  goods.  looked  at  the  board  on  which  the 
notice  was  painted,  is  not  sufficient,  if  the  servant  himself  testifies 
that  he  did  not  read  it.* 

§  217.  s«Tenl  notlow.  Where  there  are  ttrtral  notices,  the 
carrier  must  take  care  that  they  arc  nil  of  the  same  tenor ;  for  if 
they  differ  from  each  other,  he  will  be  bouud  by  that  which  is  least 
favorable  to  himself.^ 

§  218.  BOMt  of  notioM.  It  sach  nottee  is  proved  by  the  carrier, 
and  brought  home  to  the  knowledge  of  the  plaintiff,  its  effect  may 
be  avoided  by  evidence,  on  the  part  of  the  plaintiff,  that  tlie  loss 
was  occasioned  by  the  7nalfe<uane&,  mhfetuaKce,  or  negligetux  of 

1  Batler  a.  HMse,  2  C>nip\  415,  per  Ld.  EUenbonnigh  ,  Kerr  u.  ITillu,  S  Stark. 
fiS  ;  ilicklin  *.  Waterhoiue,  5  Ring.  213. 

»  aaytonr.  Hunt,  SCmpb.  27  :  Giuger  r.  Jolly,  Holt's  Oii.  817. 

»  RowlcT  0.  Home,  3  Bing.  2  ;  10  Moore.  247  ;  Leeson  v.  Holt,  1  Stark.  188. 

*  Kerr  o.  WilUn.  2  Stark.  58  ;  «  M.  t  S.  150  ;  Davis  p.  WiUan,  i  SUrk.  279.  The 
printed  conditions  of  ■  line  of  pablic  coaches  «re  sufficiently  made  kuovn  to  p«S- 
■engera  by  beinR  posted  np  in  coninicaous  charsclera  at  the  place  where  they  Iwofc 
their  Dames.  And  where  the  handliill,  contaJDJQR  such  eonditioiia,  h»d  been  posted  up 
toar  years  before,  asid  could  not  now  be  found,  parol  eridence  of  its  contents  was  held 
adinisaihie.      Whitesell  t.  Crane.  8  W.  &  S.  869. 

*  Huna  v.  Baker.  2  Stark.  256 ;  Cotxlen  e.  Bolton,  2  Cbmph.  108  ;  Qougei  n.  JoUy, 
Holt's  Cns.  317  ;  Story  on  Bailm.  {  558. 

(a)  2  Rodfield  on  Railw.  80;  Vemer  v.  wliat  ordinarily  contoins  all  that  is  ma- 

Sivcitzer,  S3  Ponn.  St.  208.       A  notice  in  Urial  to  the  paasenger  to  know,  Uuea  not 

the  English  language,  to  a  German  ignor-  raise  a  legal  presumption  that  the  party  at 

aot  of  the  English  languiige,  is  not  naffi-  the  time  of  receiving  the  ticket,  and  ba- 

cient.      Camden  k  Amboy  R.   R.  v.  Bal-  fore   the   train   leavw    the   station,    had 

diuf.  Ifl  Pa.  St.  67.     A  notice  that  a  rail-  knowlwige  of  such  limitations  anil  condi- 

road  corporation  "will  not  be  liable  for  tions.  It  is  a  question  for  the  jury  whether 

baggage  of  passengers  beyond  a  certain  tho  plaintiff  know   of  the  notice  before 

amount,  nnleM,"  Ac,  printed  on  the  back  commencing  the  joumoy.     Brown  ».  Eaat- 

of  the  paasige-ticket,  and  delwhed  from  em  R.  K.,  11  Ciiah.  (UaM.)  07. 
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the  carrier  or  his  servaDts ;  for  the  terms  are  aniformly  constrned 
iiot  to  exempt  liim  from  aiich  losses.^  (a)  Thus,  if  he  coDrerts 
the  goods  to  a  wrong  ubo,  or  delivers  tliem  to  the  wrong  person,  he 
ia  liable,  notwithstanding  such  notice.'  So,  though  there  he  notice 
by  a  passenger -carrier,  that  "all  baggage  is  at  risk  of  the  owner," 
be  will  still  bo  liable  for  any  luso  occasioned  to  the  baggage  by  a 
culpable  defect  in  the  vehicle.^  TIte  effect  of  the  notice  may  also 
be  avoided  by  proof  of  a  waiver  of  it,  on  the  part  of  tlie  carrier ; 
as,  if  he  ia  informed  of  the  value  of  tho  parcel,  and  is  desired  to 
charge  what  he  pleases,  which  shall  be  paid  if  the  parcel  is  taken 
care  of  ;  and  he  chargea  only  the  ordinary  freight  ;*  or,  if  he  ex- 
pressly undertakes  to  carry  a  parcel  of  more  than  the  limited  value, 
for  a  Bpecified  compensation.'  But  in  all  such  cases  of  notice,  the 
burden  of  proof  of  the  negligence,  malfeasance,  or  misfeasance,  or 
of  the  waiver,  is  on  the  party  who  sent  the  goods.^  (J>) 

1  Story  on  Bailm.  §5  570,  571  (3<1  pd.h  Wild  v.  Pickford,  S  H.  Ji  W.  4S1  ;  Kev- 
boni  D.  Just,  2  C.  Jc  P.  7S  ;  Hamtt  v.  P.  S.  &  P.  Kailw.  Co.,  31  Me.  22S  ;  AsLinore  v. 
Fenn.  Steam  Towing  &  Trans.  Co.,  4  Diitch«r,  ISO. 

1  ibid,  i  WUd  e,  Pickford,  8  M.  &  W.  443 ;  H^wkina  v.  HoETmu),  G  Hill  (N.  Y.), 
G8S. 

■  Camden  &  Amboy  Railroad  Co.  «.  Burk«,  13  Wend.  611,  627,  638  ;  Story  ou 
Bailm.  |  571  a. 

*  Story  ou  Bailin.  5  G72  ;  Wilson  e.  Freemen,  C>  Camiib.  627.  In  thie  case,  hos- 
enr,  the  carrier  dedarpd  his  intention  to  charge  at  a  higher  rate  than  for  ordinary 

*  HeUhy  «.  Mean,  6  B.  &  C.  GS4.  Here  notice  of  the  value  of  the  parce'  is  not  of 
itteir  sufficient  to  do  Bwaj  the  etTect  of  the  general  notice.  Levi  v.  Waterbonse,  1 
Price,  280. 

<  liaiTia  V.  Packwood,  S  Taunt  261 ;  Marsh  v.  Home,  G  B.  &  C.  32S. 

(a)  See    on  this  point,   ante,   §  215,  n.Chica^.&n.K.R.  Co.,G2Iowa,  161;Co1- 

nole  |a),  tonn.ClevalHiid  R.  R.  Co.,  67  Pa.  3t,  211  ; 

(i)  Proof  of  delivery   of  froods  to  the  Karahsm  t.  Camilen,  fto.  B.  R.  Co.,  6G  Pa. 

carrier,    and  of  a  demand    and    refusal  St.  93  ;  Alden  v.  Pearson,  3  Gray  (Mass.), 

of  the  gooda,  or  of  such  toss  of  goods  as  342  ;  Baltimore,   £c.   R.  K.  Co.  a.  Brady, 

lenders    a   demand   useleas,    throws    the  32  Md.  333  ;  Magniii  t.  Dinsmom,  56  N.Y. 

burden  of  evidence  ou  the  carrier  to  show  173  ;  Lamb  d.  Oimden,  &c.  R.  R.  Co.,  46 

that  the  loss  of  goods  happened  by  cbussb  N.  Y.  271 ;  Six  Hundred  and  Thirty  Caxks, 

for  which  he  is  not  liable.     Alrlen  v.  Pear-  14  Blatchf.  C.  Ct.  G17  ;  The  Invincible,  1 

■on,  3  GrajfMass.),  342  ;  Rilpy  0.  Home,  Lovrcll,  225  ;  Mnvon.  Preston,  131  Mass. 

6  Bing.  217.  So,  if  he  fnils  to  deliver  so»U  804  ;  Lamh  n.  Western  R.  Co.,  7  Allen 
entrusted  to  hiin  within  a  reasonable  lime,  (Miss),  98;  Hunt  e.  The  Cleveland.  8 
he  is  liable  for  tho  damage  cnusfd  hy  the  Moljcan,  C.  Ct.  76  ;  The  Peyl«na,  2  Curtis, 
delay,  unless  he  shows  therF<  is  no  xif^M-  C.  Ct  SI  i  Bisael  n.  Price,  1 S  111.  403  ; 
genre  on  Ills  j^ri:.   Nettles  a.  Railroad  Co.,  Shaw  v.  Oardner,    12  Gray  {Mass.)   488  ; 

7  Riuh.  (S.  C.)  190.  See  2  Redlield  on  Tarboi  o.  East  St.  Co.,  50  Ha.  639  : 
Rnilw.  7;Shri¥crii.  Sioui  City,  4o.  R.  R.  Steamer  Niagara  o.  Cordis,  21  How.  (U.  S.) 
Cix,  21  Minn.  606.  The  burden  of  evi-  7.  Con/ro,  in  W.  Vin:tinia ;  Brown  o. 
derico  is  then  again  shifted  to  the  shipper  Adams  Eipress  Co.,  15  W.  Va.  812. 

to  prove  that  the  loss  was  ceased  by  the  The  question  what  conatitutes  proof  of 

negligence  of  the   carrier   or  some  cease  ■ntgligtnce  is  important  in  auch  cases.     It 

for  which  the  carrier  is  liable.     Lawson,  has  been  held  that  the  proof  of  delivery  of 

C.irriers.  J  2(8  ;  The  SatagOB'ia,  3  Woods,  the  goods  to  the  carrier,  and  an  unexplained 

C.  Ct  880;  Werthheiniec  v.  Pennsylvania  non-delivery  of  the  goods  at  the  jioint  tA 

E.  E.  Co.,  17  Blatchf.  C.  Ct.  421  ;  Denton  destination,  alone,  is  enough  to  taiae  a  pre- 
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§  219.  Defanoet.  It  is  ordinarily  a  good  defence  for  a  private 
carrier,  that  the  loss  or  injury  to  the  goods  was  occaaioned  by 
inevitable  accident  j  but  a  common  carrier  is  responsible  for  all 
losses  and  damages,  except  those  cansed  by  the  act  of  God,  or  by 
public  enemies.  By  the  act  of  God  is  meant  a  natural  necessity, 
whicli  could  not  have  been  occasioned  by  the  intervcntioti  of  man, 
bat  proceeds  from  physical  causes  alone ;  such  as,  the  violence  of 
the  winds  or  seas,  lightning,  or  other  natural  accident.'  (a)  There- 
fore, if  the  losa  happened  by  the  wrongful  act  of  a  third  peraon  ;' 
or,  by  an  accidental  tire,  not  caused  by  lightning ;  ^  (6)  or,  by  the 
agency  of  the  propelling  power  in  a  steamship;*  or,  by  striking 
against  the  mast  of  a  sunken  vessel,  carelessly  left  floating ;  ^  or, 
by  mistaking  a  light, —  the  carrier  is  liable."  And  if  divers  causes 
concur  in  the  loas,  the  act  of  Giod  being  one,  but  not  the  proximate 

»  Per  M.  MansfieW,  in  Forwsrd  v.  Pittard,  1  T.  R.  27  ;  Story  on  Bailm.  SJ  25,  611  j 
Proji'm  Trent  Nav.  o.  Wood,  S  Esji.  127,  131  ;  Gordon  n.  Little,  8  S.  &  R.  S53,  657 ; 
Colt  P.  MuMet'hen,  6  Johni.  160  ;  Hodj^ou  e.  Dexter,  1  Cranch,  300  ;  Abbott  on  Ship- 
ping, V.  250  ;  1  bell,  Comm.  48S. 

■3  Esp.  131,  per  AKhhunt,  J. 

*  Hydo  P.  Trent  k  Meraey  Hav.  Co.,  G  T.  B.  SS7  ;  Forward  ».  Pittard,  1  T,  R.  37. 

*  Kile  D.  New  Jtraey  Steum  Xar.  Co.,  15  Codd.  SSS. 

*  Smith  e.  Shepherd,  Abbott  ou  Shi[iping,  pp.  2G2,  2C3.  Tha  owner  of  a  resBel 
■oilk  whils  in  bin  poasesaiun,  ao  aa  to  obstruct  a  jmbliu  naTif^bte  jivtr,  who  has  with- 
out any  wrougTul  act  relinquished  the  ))03aeKHion,  is  not,  in  all  cases,  and  for  an  indeH> 
nite  time,  bound  to  give  notice,  or  take  other  means,  to  prevent  damage  from  coming 
thereby  to  other  Teaspls  ;  tbongh  it  uems  there  may  be  circumstancea  in  which  the 
owner,  even  after  a  blameteaa  riilinquiahment  of  the  posseasion,  may  still  be  reqairsd 
to  take  car,'  that  other  vessels  be  not  injnrecl  by  striking  a^inat  a  sunken  vesael. 
Brown  c  AlaJlott,  12  Jur.  201  Quare,  therefore,  whether,  if  the  owner  haa  aban- 
doned tliB  possession  and  property,  and  taken  all  due  care,  but  nevertheleSH  a  carrier 
Teasel  is  lost  by  striking  npon  the  sunken  one,  it  it  the  act  of  Qod,  or  not  See  S  Am. 
I«w  Jour.  N.  B.  221. 

■  McArthur  e.  Seaia,  21  Wend.  100. 

sumption    of  negligence.      In   AmericdD  Mtta,  ft  ia  held  not  to  be ;  bnt  it  is  necea* 

Bxpres)  C].  D.  SaniG,  55  Pa.  St.  140,  the  sary  to  show  that  the  goods  were  stolen 

coart  saya  :  "  There  are  numerous  autliori-  by  the  negligence  of  the  bailee.     Uayo  b. 

ties  to  show  that  if  gooils  are  loot  or  dnm-  Preston,  131  Masa.  S04  ;  Lamb  v.  Western 

a|[e>I  in  the  custody  of  the  carrier  under  a  B.  Co.,  7  Allen.  98. 
epei  la  I  contract,  and  he  gives  no  account  (n|  The  exception  of  the  act  of  God, 

of  how  it  occurred,  a  presumption  ofnegli-  or  inevitable  accident,  hss  bv  the  decisions 

Knr'B    will   follow  oi  courar."      And  see  of  the  courts  been  rratricted  to  such  nnr- 

imham  p.  Camden,  &c.  K.  R.  Co.,  Id.  G8i  row  limits  as  scarcely  to  amount  to  any 

Wwtcott  o.  Fargo,  61  S.  Y.  6*2  ;  Magnin  relief  to  earrien.     It  is  in  reality  limited 

B.  Dinsraore,  bO  N.  Y.  173;  Riley  v.  Horne,  to  accidents  which  come  from  a  force  su- 

6    Bing.    217  i    LawBon,  Carriers,  j  178.  perior  to  all  human  agency,  either  in  their 

Whether  proof  of  loss  under  such  circum-  production  or  resistance.  2  Redf.  on  Railw. 

Btancea  as  show  a  theft  by  some  one  not  1,  and  notes  and  eases  cit«d. 
In  the  employ  of  the  csnier  is  evidence         (A)  That  an  innkeeper  is  liable  for  loea 

of  negligence  seems  a  disputed  yioint.    Sir  by  fire  without   negligence  on   his   part, 

William  Jonea  (Bailments,  SS  33-40)  thiiika  though    formerly   held,    !n   now    denied. 

It  is.    Judge  Story  considers  it  not  to  be.  Merritt  r.  Ciaghom,  23  Vt.  177  ;  Vance 

aiory,  Bailmeuts,  j  3fl.    Angell  (Carriers,  r.  Throrkmorton,  6  Buah(Kj.),  M;  Cut- 

1  43,  note  1)  thinks  it  is.     In  Massacbu-  ler  v.  Bonney,  BO  Hich.  269. 
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cause,  it  does  not  discharge  the  carrier.'  But  where  the  loss  w&s 
occasioDed  by  the  vessel  being  driven  against  a  bridge,  by  a  sudden- 
gust  of  wind ; '  or,  by  a  collision  at  sea,  without  fault ;  *  or,  by  be- 
ing upset  ill  a  sudden  squall  j*  or,  by  the  vessel  getting  aground 
by  a  sudden  failure  of  wind  wliile  tacking ;  *  or,  by  striking  against 
a  sunken  rock,  or  snag,  unkuown  to  pilots ; "  (a)  in  these  and  the 
like  cases,  the  carrier,  if  he  is  not  in  fault, ''  (fi)  has  been  held  not 
liable.  In  regard  to  losses  occasioned  by  force,  it  must  have  been 
the  act  of  public  enemies;  for  if  the  goods  were  taken  by  robbers, 
or  destroyed  by  a  mob,  though  by  force  which  he  could  not  resist, 
a  common  carrier  is  held   responsible  for  the  lo88.*(c)     In  all 

1  Etrart  i>.  Street,  S  Biiley,  157  :  RichardB  v.  GUbert,  G  Day,  il6  ;  Campbell  fc 
Moree,  1  Hnrpar'a  Law,  463  ;  Halm  c.  Corbett,  2  Binjf.  205.  And  nee  Coition  o.  Lit- 
tle, 3  S.  ft  R.  58a  ;  Hart  0.  Allen,  2  Watta,  114  ;  Jones  «.  Pitcher,  3  Stew.  &  Port. 
135;  8|>rowl  d.  Kellar,  *  Stow,  *  Port.  332;  N  ew  Bmnswick  Co.  v.  Tiera,!  Zabr.  [S. 
J.)  6S7  ;  Fer^iiBson  v.  Brant,  12  Md.  6. 

*  Amies  v.  Stephens,  1  Stra.  128. 

■  Quiler  B.  Fisher,  Peaks,  Ad.l.  Cai.  183. 

*  Spencer  e.  D»t(gttl,  2  Vt.  92.  So  if  thrown  over  in  a  «torm,  far  preBerratioii  of 
the  ship  and  peMongera.     Smith  v.  Wright,  1  Caines,  48. 

'  Colt  a.  McMechen,  9  Johns.  160. 
■   •  Williams  ».  Oraut,  I  Conn.  487  ;  Smyrl  «.  Niolon,  2  Bailey,  121  ;  Turner  o.  WU- 
■on,  7  Verger.  840  ;  Baker  n.  The  Hiliernia,  4  Am.  Jiir.  ».  8.  1. 

I  Williiims  D.  Bransen,  I  Muq>h.  417;  Spencer  c.  Daggett,  2  Vt,  62  ;  Marsh  b. 
Blithe,  1  McCord.  360. 

«  3  Esp.  131,  132,  per  I.d.  Mansfield  and  Butler,  J.  In  an  action  a^inat  a  carrier 
to  recover  for  gcwdK  alleged  to  have  been  slolea  by  defendant's  servantii,  it  in  BuScient 
to  jirove  facts  which  rendet  it  more  probable  that  the  felony  was  committfil  by  some 
one  or  other  of  the  defendant's  servants,  tlian  by  any  one  not  in  their  employ  ;  and  it 
is  unneucasarj  to  give  inch  evidence  aa  would  be  neerasarv  to  convict  any  particular 
•erviint.  Vaiighton  0.  Lon.  k  S.  W-.  R.  R.  Co.,  L.  R.  B  Ei.  »3.  Bat  see  (Warty  o. 
Gr.  a.  4  W.  R.  R  Co.,  9  Ir.  L.  T.  Kep.  BS  ;  M'QneBn  r.  Gr.  West.  R.  B.  Co.,  44 
L.  J.  Q.  B.  130.  Where  goods  have  been  stolen  on  their  passage  throngh  the  hands  of 
several  carriflrs,  there  being  no  evidence  from  which,  the  preaumption  it  that  they  were 
stolen  froin  the  last     Ante,  vol.  L  S  48,  a. 

(<i)  Where   a  violent  storm  caused  aa  fault  in  not  having  sooner  sent  the  gi>o<]s 

nnnsnally  Invr  tide,  and  the  carrier's  ban^,  to   their   destination,  and  if  so  in  fault, 

lying   at   the   pier  which   he   used,   was  thcu  he  wrs  responsible,     a.  P.  Michaels 

pierced  by  a  projecting  timber,  covered  at  v.    N.   Y.   Centr.   Railw.,  ao  N.  Y.  5fl4, 

ordinary  tides,  and  not  Itnonn  by  the  car-  See  also  MerriCt  v.  Earle,  29  N.  Y.  115. 

rirr  to  exist,  he  was  held  liable,  although  And    the  proprietors  of  a  railroad,   who 

his  individual   negligence   in  leaving  his  negligenlly   delay   the    transportation   o( 

barge  there  would  not  have  produced  the  goods  delivered  to  them  as   common  c«r- 

ilijury  without  the  coucurtence  of  the  act  riera.   and  then  transport  them  safely  to 

of  God  and  the  negligence  of  the  wharf  their  destination,  are  not  responsible   for 

Iniilder.    New  Bninswick  Co.  d.  Tiers,  4  injuries  to  the  goods  by  >  flood,  while  in 

Znbr.   (^'   J  )   397.     See   also  Friend  d.  their  depot  at  that   place,   although  the 

Woods,  0  Gratt,  (Va. )  ISD.  goo<ls   would  not   have  been  exposed  to 

(6)  In    Reed  o.  Sjianlding,  30   N.  Y.  such  injury  but  for  thedelav.    Denny  e. 

S30.  when  goods  were  dnmsged  by  a  flood  N.  Y.  Cent.  R.  R.,  13  Gray  (Mass.),   4S1. 

rising  higher  than  ever  before,  and  which  Cf.  Gillespie  d.  St.  Louis,  Ac  R.  R.  Co.,  9 

it  was  no  negligence  not  to  have  antici-  Mo.  App.  654. 

Ctrd,  and  from  which  the  goods  Could  not         c)   Una  by  piratea  is  regarded  u  a  loss 

deliveivd  after  the  extent  of  the  Hue  hy  the  public  enemy,     Magellan  Pirate^ 

was  seen,  it  was  held  to  have  occurred  hv  2.>  Etig.    L   &   En.   595.    See   Bland  v. 

the  act  of  Ooil,   unless  the  carrier  was  in  Adams  Ex.  Co.,  1  Dnvall  (Ey.),  232. 
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cases  of  loss  by  a  common  carrier,  the  burden  of  proof  is  on  him,  to 
show  that  the  loss  was  occaaioned  by  the  act  of  God,  or  by  public 
enemies.'  And  if  the  acceptaace  of  the  goods  was  special,  the 
burden  of  proof  ia  still  on  the  cairrier,  to  shov,  not  only  that  the 
cause  of  the  loss  was  within  the  terms  of  the  exception,  but  also 
that  there  was  on  his  part  no  negligence  or  want  of  due  care.  *  (a) 
Thus,  where  goods  wei-e  received  on  board  a  steamboat,  and  the 
bill  of  lading  contained  an  exception  of  "  the  dangers  of  the  river," 
and  the  loss  was  occasioned  by  the  boat's  striking  on  a  sunken 
rock,  it  was  held  incumbent  ou  the  carrier  to  prove  that  due  dili- 
gence and  proper  skill  were  used  to  avoid  the  accident."  (J) 

§  220.  Bame  aabjeot.  A  carrier  may  repel  the  charge  of  the 
plaintiff,  by  evidence  oi  fraud  in  the-  plaintiff  himse\i,  in  regard  to 
the  goods ;  or  by  proof  that  the  loss  resulted  from  the  Tiegltgence 
of  the  plaintiff  in  regard  to  their  packing  or  delivery ;  or  from 
internal  defect  without  bis  fault.*  (c)  Thus,  where  the  plaintiEE 
had  just  grounds  to  apprehend  the  seizure  of  his  goods  by  rioters, 
which  he  conccale'd  from  the  carrier  when  the  goods  were  received 
by  Iiim  for  transportation,  and  they  were  seized  and  lost,  it  was 
held  tliat  the  plaintiff  was  not  entitled  to  recover.'  So,  where  a 
parcel,  containing  two  hundred  sovereigns,  was  enclosed  in  a  pack- 
age of  tea,  and  paid  for  as  of  ordinary  value,  and  it  was  stolen,  it 
was  held  that  the  carrier  was  not  liable."   And  where  the  plaintiff, 

>  Hnrphy  v.  SUton,  3  Hunt.  2S9  ;  Bell  v.  Be«d,  4  Binn.  127  ;  Ewort  v.  Street,  2 
Bailey,  167- 

>  Swindler  t>.  Hillaid,  1  Rich.  280. 

*  Wliiteaide  e.  Rnssell,  8  W.  &  S.  14.  And  sen  Slocnm  «.  Fainiblld,  7  Hill  (N. 
Y.),  293. 

*  Story  on  Bailm.  SJ  563,  56^,  669,  C7S  ;  Leech  «.  Baldvln,  6  Watts,  440. 

*  Edwards  u.  SliHiralt,  1  East,  604. 

«  Bradlev  u.  Wsterhouse,  1  M.  k  Malk.  154  ;  s.  C.  S  C.  &  ?.  S18,  8«e  alM  BnU. 
N.  P.  71.  The  owner,  ordinarily,  ia  not  obliged  to  state  the  value  of  a  package,  un- 
lest  ioquirf  is  made  by  the  carrier ;  but  if,  being  asked,  he  deoeives  the  carrier,  the 
latter,  though  a  common  carrier,  is  not  liable  without  his  own  default  Philliin  n. 
Earle.  8  Pick.  163. 

in    

showing  the  lou  to  have  been  under  an  gation."  Lareroni  b.  Dmry,  IS  Id.  610, 
exception  is  on  the  carrier,  but  of  showing  and  n.  The  responsibility  of  a  common 
nezligence  is  on  the  shipper.  Aiilc,  %  S18,  carrier  lasts  untU  that  of  eotne  other  party 
note  [b),  and  cases  there  cited.  Colton  o.  begins,  and  he  must  show  an  actual  or 
CleTelanil  R.  Co.,  67  Fa.  St.  211;  Farti-  legnt  conatmctive  delivery  to  the  owner, 
ham  D.  Csinden,  in.  R,  R.  Co.,  65  Pa.  8t  or  consignee,  or  worehouseman,  for  stor- 
es ;  Lawson,  Carriers,  S  248.  age ;  and  the  burden  of  proof  is  on  the 
(6)  Where  goods  were  received  on  carrier  to  show,  by  some  open  act  of  de- 
board  a  steam-packet,  and  the  bill  of  lad-  livety,  that  he  has  changed  his  liability  to 
ing  contained  an  exception  of  "robbers,"  that  otwarehousernan.  Chicuro,  &c.  R.  K. 
and  the  goods  were  stulen  without  vio-  Co.  r.  Warren,  16  111.  602;  The  Feytona, 
lence,  the  loss  was  held  not  to  be  within  2  Curtis,  C,  Ct.  21. 

the  exception.      U«  Rothschild   b.  Eoval         (c)  Clark  u.  Barnwell,  12  How.  (P,  8.( 

Hail,  &c.  Co.,   14  £ng.  Law  &  £q.  827.  272 ;  Rich  v.  Lambert,  Id.  847. 
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being  a  bailee  of  goods  to  be  booked  and  conveyed  by  the  coach  in 
whicii  he  was  a  paBsenger,  placed  them  in  bis  own  bag,  which  was 
lost,  it  was  held  that  the  loss  was  not  chargeable  to  the  carrier, 
but  was  imputable  to  the  plaintiff's  own  misfeasance.^  And  if  the 
injury  is  caused  partly  by  the  negligence  of  the  plaintiff,  and 
partly  by  that  of  the  defendant,  or  of  some  other  person,  it  seems 
that  the  plaintiff  cannot  maintain  the  action;  unless,  perhaps,  in 
case  where,  by  ordinary  care,  he  could  not  have  avoided  the  con- 
sequence of  the  defendant's  negligence.^  The  question  of  unfair 
or  improper  conduct  in  the  plaintiff,  in  these  cases,  is  left  to  the 
determination  of  the  jury.^ 

§  221.  Cuiian  of  paueiiEars.  Cabbigbs  OF  PASSENGERS  are  not 
held  responsible  to  the  same  extent  with  common  carriers,  except 
in  regard  to  the  baggage.*  (a)    But  they  are  bound  to  the  utmost 

1  Miles  V.  C&ttle,  6  Bing.  743. 

*  WilliBiDs  V.  Holland,  8  C.  t  P.  23  ;  Pluckwell  «.  Wilson,  5  C.  4  P.  876  i  Haw- 
kins V.  Cooper,  B  C.  &  P.  173  ;  Uiviea  tt.  Mann,  10  M.  4  W.  64S ;  Smith  o.  Smith,  S 
Pick.  621 ;  White  n.  Winnissimniet  Co.,  6  Monthly  Uw  B<>[i»203;  3  Cuah.  (Mass.) 
163  ;  Willonghby  t>.  HonidM,  16  Eng.  Uw  4  Ei}.  (37. 

■  Bslsoij  D.  Donovan,  4  B.  4  Aid.  31.  And  see  Maybew  ir.  Eamea,  SB.  4C.  601  i 
B.  c.  1  C.  4  P.  fiSO  ;  Clay  u.  Williin,  1  H.  Bl.  298  ;  Izett  a.  Houataln,  4  Enat,  370. 

•  Wliether  a  largs  sum  of  money  in  an  ordinary  tniuel ling-trunk  will  be  couaidared 
as  liaggog?.  beyond  ud  nnlinary  amount  of  travelling  expenses,  qiutre  ;  and  see  Ocange 
Co.  Bank  v.  Brown,  9  Wend.  85,  In  a  later  uase,  it  was  thought  that  the  terra  "bag- 
eajp  "  does  not  include  even  mnney  for  travelling  expenses ;  but  this  was  not  the  point 
IQ  judgment.  It  was  trover  against  the  owner  of  a  steamboat,  as  a  coiniaon  earner  of 
paaitengers,  for  the  loss  of  one  of  the  plaintifl'a  two  trunks,  containing  samplea  of  mer- 
chandiNe,  carried  as  part  of  his  personal  baggage,  by  the  plaintiff's  travelling  agent. 
The  court  held  that  Che  carrier  was  Dot  liable  on  that  gronnd;  the  learned  judge  exprcM- 
ing  himself  as  follows :  "  Although  I  do  not  Snd  it  stated  in  Che  case  that  Mason  (tha 

(™l  The  carrier  is  an  insurer  of  the  Marietta,  20  Ohio  St.  250.  It  U  now  well 
paasengei's  baggage  if  it  is  reasonable  in  settled  that  trunks  or  boxes  of  samplea, 
amount  and  value,  and  proper  for  a  pas-  sachasarecamedbTeOTnineroial  travellers, 
senger  to  carry  with  him.  Pennsylvania  are  not  baOTnge  (Blumantle  d,  Fitchbntg 
Co.  If.  Miller,  35 Ohio  St.  541;  Hutchinson,  R.  E.  Co..  127  Mass.  822),  and  the  corn- 
Carriers,  §  078,  and  cases  there  cited.  pany's  liahlllty  for  them  is  hpld  in  Mas- 

The  (luestion  whether  the  baggage  is  sachusetts  to  be  that  of  a  gratuitous  bulee 

such  as  the  o.onipanjF  is  liable  for  as  an  in-  (Ailing p.  Boston,  4o,  R.  R.  Co. ,  12S  Mass. 

aurerreseinblesm  ita  treatment  very  much  121),  but  in  Ohio  to  ije  that  of  an  ordinary 

thequestioD  of  reasonable  care  and  reasona-  bailee  for  hire  (Pennsylvania  Co.  «,  MtUer, 

hie  cause.     If,  on  the  foots  as  proved,  the  85  Ohio  3t.  641). 

Court  is  satisfied  that  the  jury  must  find         Tlie  carrier's  liability  as  carrier  for  U)[- 

the.article  to  be  or  not  to  be  baggage,  then  gage  ceases  nft<ir  the  lapse  of  a  reasonable 

the  Court  rules  accordingly  ((Jonnolly  v.  time,  and  becomes  that  of  a  warehonseman, 

Warren,  106  Mass.  146],  but  if  it  is  doubt-  if  the  baggage  he  placed  in  a  secure  ware- 

fa!  whether  the  artiole  is  properly  baggage,  house.     Mnta  u.   Ch.,  4c.  R,  R.   Co.,  27 

the  question  is  left  to  thejury.  New  York  Iowa,  22  ;  Bartholomew  p.  St,  Louis  R.  R. 

Central,  4c.  R.R.  Co.  p.  FralofT,  100  U.  9.  Co.,  63  111.  227.     Express  companies  are 

24.     A  collection  of  various  articles  which  held  to  the  name  rules,  though  the  conrti 

have  been  decided  to  be  baggage  or  not  is  srem  inclined  to  extend  the  period  of  rea- 

roUected  in  Hutchinson,  Carriers,  %\  677,  sonable  time  m  against  them.     Witheck  0. 

680.  Cf.  Dexter  b.  Syracuse,  *c  E.  R.  Co.,  Holland,  46  N.  Y.  18  i  Wsad  «.  Barney, 

42  '&.  Y,  329;  Am,  Contrart  Co.  d.  Cross,  Id.  344. 
8Bu*b(Ey.),472i  Fint  Sat.  Bauk,4&  0. 
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care  aad  diligence  ol  very  cautioas  persons ;  and  of  coarse  they 

■gent)  paid  anythiDg  to  tbe  bgnt-oiraer,  either  for  freight  or  passage,  yet  tLe  whole  argn- 
uteiit  uu  both  siileq  went  ujiou  C}ie  ground  tbat  he  had  paid  the  luual  fare  of  a  patisenger, 
■iiJ  tiuthiug  ntore  ;  that  he  neither  paid,  nor  intended  to  pay,  anything  for  tlie  trunk; 
but  designed  to  have  the  same  piuis  as  hia  baggage.  It  waa  furnierly  held  that  the  owner 
of  the  boat  or  voliiclo  whk  not  aiiawerabla  aa  a  carrier  for  the  luggag*  of  the  pmaen- 
gEF,  unleaa  a  distinct  price  was  jiaid  for  it  But  it  is  now  held  that  the  carrying  of 
the  baggage  is  included  in  the  prineipal  contract  in  relation  to  the  pasRen;c«r  ;  and  the 
carrier  ia  aaaw);rBble  fur  the  loss  of  the  property,  althouf<b  there  waa  no  Bej>aiat«  agT«e- 
metit  coaceming  it.  A  contract  to  uarry  the  ordinary  luggage  of  the  passenger  ia  im- 
p1ie<l  from  the  UMial  uourw  o(  tbe  liusiueaa,  and  the  vrice  paid  for  fare  ia  cousidered  w 
luuludiiig  a  uoiL|«iuBtiua  for  carryiUB  the  freight,  uut  this  im|ilied  undertaking  ha* 
never  hren  eitemletl  lieyoud  ordinary  baggage,  or  such  things  as  a  ti-aveller  usually  car- 
ries with  biin  lur  Ilia  jicraoiiftl  ('onTeuieui:e  iu  tbe  joume^r-  It  neither  includra  money 
nur  men-buuilise.  Umiige  Co.  Kauk  v.  Brown,  9  U  end.  86;  Pardee  v.  Drew,  ib  Wend. 
4S9.  It  was  BU^ested  in  the  firat  case  that  money  to  pay  tratelHng  exfienses  ni^t 
perhai-i  be  imludcd.  But  that  may,  I  think,  lie  doubted.  Men  usually  carry  money 
to  pay  ttavelliiig  rs:peiisi!S  about  their  peraoiis,  and  not  ill  their  trunks  or  boiea  ;  and 
no  contract  can  he  implied  beyond  such  things  as  are  usually  carried  aa  baggage.  It  is 
going  far.  enough  to  inijdy  an  agm-nicnt  to  iiarry  freight  of  any  hind,  finni  a  contract 
to  carry  the  tussenger  ;  for  the  agreeuietit  wliii^b  is  implied  ia  much  more  onerous  liitu 
the  one  which  ia  expreaaed.  The  carrier  ia  only  anawei-able  for  an  injury  to  the  passen- 
ger, Trhere  therv  bHS  been  some  went  of  care  or  skill ;  but  he  muiit  aiiswpr  for  the  loas 
of  the  goods,  though  it  hsp]ieiied  without  hia  fault.  Still  an  agri  etnent  to  carry  ordi- 
nary baggage  may  well  be  implied  fi-om  the  usual  course  of  buBiness  ;  but  the  Implica- 
tion cannot  be  e^ilt'ndeil  a  single  ateti  beyond  such  thiiifn  aa  the  traveller  usually  has 
with  hhii  aa  a  part  of  his  luggage.  It  is  undoubtedly  difBcult  t«  define  with  accuracy 
what  shall  be  depmeil  baggage  within  llie  nile  of  the  carrier's  lialiility.  I  do  not  in- 
l«nd  to  say  tbat  the  artii:lrB  must  W  such  as  every  man  d<^tns  essential  to  his  comfort ; 
for  Bonis  men  cany  nothiup,  or  very  little,  with  them  vhen  they  travel,  while  olhfts 
consolt  their  convenience  by  carrying  many  tliinga  Kot  do  1  intend  lo  say  that  the 
pile  is  contined  lo  nearing-ai'psrel,  brushes,  razors,  irriling  apparalns,  and  the  like, 
which  most  pereona  deem  indispensable.  If  one  haa  Uwhs  for  hia  inatniction  or 
amusement  by  the  way,  or  carries  his  gun  or  fialiing-tatkle,  they  wonld  undoubtedly 
fall  within  the  term  '  bflggage,'  because  they  are  uanally  carried  aa  such.  This  is,  1 
think,  a  good  test  for  deti-ruiiiiing  what  Ibings  fall  within  the  rule. 

"  In  this  case,  the  plaintiff  sent  ont  Maaon  as  his  '  Iraveller.'  or  agent,  to  seek  pur- 
chased for  his  gooila,  and  the  trunk  in  question  contained  samplea  of  the  merchandise 
which  he  wiahed  lo  sell.  The  aamplea  wel«  not  earned  for  the  [lersonal  ni*,  conve- 
nience, inatniptinn,  or  amusement  of  the  passenger  in  his  journey,  but  for  the  purpoae 
of  enabling  him  t«  make  batp>ina  in  the  way  of  trade.  Although  the  aam|iles  were 
not  themselves  to  be  sold,  thev  were  used  for  the  sole  puqKwe  of  carriing  on  traffic 
Rs  a  merchant.  They  were  not'  baggage,  within  the  common  aneejitfltion  of  the  tenn  ; 
and  as  thev  were  not  shiniied  or  carried  as  freight,  the  judge  was  ripht  in  holding  tbat 
the  plaintiff  could  not  n-cover."     Hawkins  t..   HofTmau,  6  Hill   (N.  Y.>,  588.     Std 

S'jxrt,  whether  pmdetit  travelleia  do  not  oidinarily  carry  part  of  their  necessary  funds 
the  trunk. 

In  regard  to  the  luggage  of  paaspngers,  it  is  held  that  the  carrier  ia  bound  to  deliver 
it  to  the  passenger  at  the  end  of  the  journey,  though  it  may  be  in  the  same  carriaga 
with  the  passenger,  and  nmler  hn  jiersonal  cara  ;  and  that  if  the  usual  coume  of  de- 
livery is  at  a  periirnlar  spot,  that  is  the  place  of  delivery.  Bicbards  v.  The  London 
&  S.  Coast  Rnjlw.  Co.,  7  It.  G.  &  8.  888.  It  is  sufficient  for  the  plaintitf  to  prove  that 
the  luggage  was  in  the  carnage,  and  its  non-delivery  at  the  end  of  the  journey.  Ibid.  ; 
Cronchi.  The  Un.lon  &  N.  W.  Railw.  Co.,  8  C.  &  K.  7SB.  It  ia  the  duty  of  a  rail- 
road corporation,  that  receives  passengei-a  and  commences  their  carriHj.e  at  the  station 
of  another  road,  to  have  a  servant  there  to  take  charge  of  baggage,  uutil  it  is  placed 
In  their  cars  ;  and  if  it  is  the  cnatora  of  tbe  baggage- master  of  the  station,  in  the  ab- 
sence of  sneh  servant,  to  receive  and  take  charge  of  liaggsg-'  in  hia  atead,  the  propria- 
tors  will  be  responsible  for  bnggago  »o  delivered  to  hirti.  Jordan  o.  Fall  River  S.  R, 
Co.,  5  Cnab.  SB ;  Bntuher  p.  London  &  S.  W.  R.  Co.,  2B  Eiig.  Uw  &  Eq.  3f  7. 


Toi~  n.- 


the  term  "  baggage  ''  may  be  said,  in  geneinl  temia,  to  induiie  such  articles  as  are 
if  neceosity  or  conveuience  for  personal  use,  and  saoh  ««  it  is  usual  for  peisoni  traret 
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are  responsible  for  any,  even  the  slightest,  neglect.^  (a)  Their 
contract  to  carry  safely  means,  not  that  they  will  insure  the  limba 
of  the  passengers,  but  that  they  will  take  due  care,  as  far  as  com- 

lins  to  take  with  them.  It  hat  been  aaid  that  artidw  for  inatractioa  or  amnsement, 
as  books,  or  a  gun,  or  iishing-uckle,  fall  within  the  term  "  ba^sge."  Jonlan  b.  Fall 
BiverR.  R.  Co.,  BCiish.  89.  The  oarrinr  wa«  held  responsible  (or  a  lady's  trunk,  con- 
taining sp|)iirel  and  jawslry  (Brooke  v.  Fiukwiuk,  4  Bmg.  218  ;  M'Gill  v.  BoHund,  S 
Burr,  451);  for  a  watch  lost  in  &  trunk  (Joucs  c.  Voorhe«s,  LO  Ohio,  115);  and  far  money 
bonnjidc  taken  Tor  travelling  eipouses  and  porsoual  use,  to  a  ressonable  aiuonnt  (Weed 
i>.  Saratoga  £8.  YL  R.  Co.,  19  Wend.  631;  Jordan  v.  Fall  BiverK.  K.  Co.,  6  Cusb.  69). 
In  the  CBS«  in  IS  Wendell  the  dBfendanC  was  held  lUble  for  the  sum  of  0285  in  the 
trank  of  a  pas!ienKer  from  Saratoga  to  New  York.  In  the  case  from  E  CuebiiiK,  $325 
were  lost  in  a  truuk  ;  and  the  veraict  being  for  the  whole  sum,  and  as  there  had  been 
in  the  court  below  no  inquiry  and  no  ilnding  as  to  die  uses  and  purposes  for  which  the 
money  was  designed,  the  verdict  was  set  aside  and  a  new  trial  was  ^nted,  that  such 
inquiry  might  be  made.  A  common  carrier  is  not  liable  [or  articles  of  mercliandiae 
nut  intonded  for  personal  uaa  as  begf^age.  Collins  v.  Boston  Ji  M.  R.  R.,  10  Gush.  bOi. 
See  also  Orange  Co.  Bank  v.  Brown,  Pardee  v.  Drew,  and  Hawkins  v.  Hoifman,  ubi 
tupra;  Dibble  v.  Brown,  12  Ga.  217;  Great  North.  R.  Co.  n.  Shepherd,  14  Eng.  Law 
&  Eq.  367.  Fingpr-ringa  have  also  been  regarded  as  wearing  apparel.  McCoriiiick  e. 
Hudson  River  Railw.,  4  K  D.  Smith,  HI.  But  a  doiien  silver  teaspoons,  or  a  Colt's 
pistol,  or  surgical  iuBtrumenla,  except  the  passenger  be  connected  wilb  the  proression, 
are  not  properly  a  portion  of  travelling  baggiige.  Giles  c.  Fauntleroy,  13  lid.  12S. 
And  title-deeds  and  documenta,  which  an  attorney  is  carrying  with  him  to  use  on  n 
trial,  are  not  luggage  ;  nor  is  a  considerable  ainonnt  of  bank-notes  carried  to  meet  the 
contingencies  or  exigencies  of  the  case.  Phelps  c.  London  fe  N.  W.  R.  Co.,  19  C.  B. 
H.  8.  S52.  In  111.  Cent.  Railw.  t>.  Coi^eknd,  24  111.  332,  it  is  held  a  reasonable  amount 
of  bank-bills  mny  be  earned  in  a  trunk,  and  their  value  recovered  as  lost  baggage. 
Bat  in  Hickox  n.  Kaiigatuck  R.  R.  Co.,  SI  Conn.  281,  where  the  passenger  had  in  liis 
trunk  sixty  dollars  for  the  purpose  of  purchasing  ctothiog  at  the  place  of  his  destina- 
tion, it  was  held  the  carrieti  were  not  liable  as  such  for  any  additional  damagea  on  ac- 
count of  the  loss  of  this  money.  See  2  RedReld  on  Railways,  1C2-155. 
>  Story  on  Bailm.  §£  SOI,  602  ;  2  Kent,  Comm.  600. 

(a)  CravrfordD.  QeorgiaR-R-Co.,  62  Ga.  1w  in  proportion  to  the  serionsneas  of  tb« 

SeS;  Farish  v.  Reigte,  11  Gratt.  (Va.)  697  ;  conaeijuences  of  nwlect ;  end  where  the 

Derwort  t.  Lonmer,  21  Conn.  24S  i  Fuller  agencies  are  poweriul  and  dnngerons,  the 

V.  Nangatuck  R.  R.  Co..  Id.  5S7.      A  ferrf  care  ehonhl  be  the  greater,  and  any  negU- 

company,  bring  common  carriers  of  pas-  genca  would  be  culpable.  Phils.  JIe  Keading 

aengera,  are  bound  to  furnish  reasonably  R.  R.  c.   Derbv,   14  How.    (U.  S. )  4S6  : 

safe  end  convenient  means  for  the  passage  Hegemsn  v.  West.  R.  R.  Co.,  13  N.Y.  9; 

of  teams  froTn  thuir  bonta,  apjiropriate  to  WaiTen  B,    Fitchbni^  B.  R.  Co.,  B   Allen 

the  nature  of  their  business,  and  to  eier-  (Mnai.).  227;  Ill.Cent.R.R.Co.i'.  FbiUipa, 

cise  the  utmost  skill  in  the  provision  and  C5  111.  l94.    The  highest  degree  of  care,  not 

application  of  the  mpans  so  employed  ;  but  amounting  to  an  alisolute  warranty  against 

tliey  are    not    bonnd   to  adopt  and  nso  a  iiyury,  or  involving  such  an  eipEnditOre 

new  and  improved  mPthod,   becanse  it  is  of  money  and  effort  as  would  paralyze  the 

aafer  or  better  than  the  method  employed  buainess  itsrlf,  will  he  rrriiitnML     McPad- 

by  Ihem,  if  it  U  not  reqnisite  to  the  rea-  den  n,  N.  Y.  Cent  R.  B.  Ca,  44  N.  Y. 

aoQftble    safety    or    convenience    of    paa-  478;    Taylor  »,  Qr.  Tr.  R.  R.  Co.,  48  N. 

Beni,'era,  and  if  the  expense  ia  excessive  ;  H.  804. 

and  the  cost  of  Bucb  improveil  method  Whether  there  is  any  room  for  a  dis- 
may be  a  sufficient  reason  for  their  nfns-  tinction  between  negligence  and  grosi 
ing  to  adopt  it.  Loftns  v.  Union  Ferry  Co.,  negligence  as  applicabTe  to  carriers  of  pas- 
22  Han  (S.  Y.).  33  ;  Le  Barron  b.  V^t  aengers,  who  are  held  to  the  utmost  care, 
Boston  Ferry  Co.,  11  Allen  (Mass.),  312.  see  Jacobus  v.  St.  Psul,  20  Minn.  125. 
So  proprietors  of  hacks  are  common  carriera  For  a  full  collection  of  the  cases  for  and 
of  paasengera,  and  hound  to  nse  the  ut-  against  the  right  to  restrict  liability  by 
most  care  and  foresight.  Bonce  v.  Du-  agreement,  see  Olito  k  Miss.  R.  R.  Go.  « 
boqiie  Street  Ry.  Co.,  53  Iowa,  278.  Belby,  47  Ind.  471. 

The  degree  of  care  and  diligence  must 
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potent  skill  and  human  foresight  will  go,  in  the  performance  of 
that  duty.'  This  extreme  care  is  to  be  need  in  regard  to  the 
original  construction  of  the  coach  or  vehicle,  frequent  examination 
to  see  that  it  is  safe,  the  employment  of  good  and  steady  horaes 
and  careful  drivers,  and  the  use  of  all  the  ordinary  precautions  for 
the  safety  of  passengers  on  the  road.'  The  carrier  is  also  bound 
to  give  them  notice  of  danger,  if  any  part  of  the  way  is  unsafe.' 
Accordingly,  where  the  injury  resulted  from  negligent  driving,* 
insufficiency  of  the  vehicle,'  overloading  the  coach,'  improper 
stowage  of  the  luggage,^  drunkenness  of  the  driver,*  want  of  due 
inspection  of  the  coach  previous  to  the  journey,  or  upon  the  road," 
or  the  like, —  the  proprietor  has  been  held  liable.  He  is  also  lia- 
ble for  an  injury  occasioned  by  leaping  from  the  coach,  where  the 
passenger  was  justly  alarmed  for  his  safety,  by  reason  of  some- 
thing imputable  to  the  proprietor. '°  (a) 

)  Hnnis  v.  Costar,  1  C.  ft  P.  (136  ;  SmIcei  v.  SaltonBtall,  IS  P«t<rs,  ISl  ;  Story  on 
Bailin.  fi§  (iOl,  602. 

>  Story  on  Bailra.  |S  582-594,  588,  599,  601,  802  (3.1  ed.). 

»  Dudley  P.  Smith,  1  Camph.  187  ;  Chmtie  k.  Griggs,  2  rnmpb.  79. 

*  AstoD  V.  Heaveo,  2  Eap.  533;  Crofts  v.  Waterhouw,  3  Biag.  SIS.  IF  the  driver, 
having  a  choice  of  ttro  wbvb,  elvcts  the  most  hazardom,  the  aivner  is  reaponsiUe  at 
all  events  far  aay  damsRe  ilial  ensues.     Mnybew  v.  Bovce,  1  SUrk.  US. 

*  Christie  i>.  "GriKgs,  2  Cumpb.  79  ;  lireniner  n.  Williams,  1  C.  &  P.  Hi  ;  Sharp  b. 
Grpy,  9  BiiiR.  457;  Ware  u.  Gay,  11  Piul'.  106;  Camden  &  Amboy  Railroad  Co. 
V.  Burke,  13  Weud.  611  ;  Curtis  v.  Drinkwater,  2  B.  &  Ad.  1S9. 

'  Ismel  B.  Clark,  i  Esp.  269. 

'  Curtis  V.  Drinkwster,  2  B.  &  Ad.  169. 

*  Stoken  V.  Seltoiistsll,  13  Ptters,  ISl. 

*  Sharp  B.  Grey,  9  Bing.  457  ;  Bremner  v.  Williama,  1  C.  A  P.  414 ;  Ware  v.  Oay, 
11  Pick.  106. 

u  Jones  c.  Bojce,  1  Stark.  493 ;  Stokes  V.  SaUonntall,  13  Peters,  131.  The  follow- 
ing count  in  uBsiimpsit  agsinst  a  paxsenger-carrier,  for  bad  management  of  ■  sufficient 
coach,  it  is  conceived,  n-nulit  he  ;;ood. 

"  For  that  the  ssiil  {(ie/cndanl)  on was  the  proprietor  of  a  coach  for  the  car- 
riage of  passengers  vith  their  luggage  between and ,  for  hire  and  reward  ; 

snd  thereupon,  on  the  same  day,  in  consideration  that  the  plaintiff,  at  the  request  of 
tiie  siiid  (aefeiidaitt],  wniihi  engage  and  take  a  seat  and  place  in  said  coach,  to  be  con- 
veyed therein  from  said to ,  for  a  reasonable  hire  and  reward  to  be  paid  lo  him 

by  the  plaintilT,  the  said  {drfeiid'int)  undertook  and  promised  the  plaintiff  to  carry 

and  convey  him  in  said  coach,  from to ,   with  all  due  care,  diligence,  and 

■kill.  (*)  And  the  plain ti if  avers,  that,  conRding  in  the  said  undertaking,  he  thent- 
npon  engaged  and  took  a  Bo;:t  in  said  coach  and  became  a  passenger  theifin.  to  be  con- 
veyed as  aforesaid,  for  such  hire  and  reward  to  be  [laid  by  hiui  to  the  said  {dc/eiidaiU). 
Btit  the  said  {df/endaiU)  did  not  use  due  care,  diligence,  and  skill  in  carrying  and  con- 
veying the  plaintiff  as  aforesaid  ;  but,  on  the  coiitiary,  so  overloaded,  ana  so  negli- 
gently  and   uuskilfully   conducted,  drove,  and   inansged,  said   coach,    that   it  was 

(a)  Whetfl   one   p«tw»B,  by   negligent  Cuyler  o.  Decker,  20  Han  {N.  T.),  178. 

breach  o[  duty,  puta  another  to  whom  the  Cf.  Iron  R.  R.  Co.  v.  Mowery,  36  Ohio  8t 

duty  ia  owed  in  obvious   peril,  he  is  re-  413  ;  Roll  v.   Northern,   Ilc  Ry.  Co.,  IG 

sponsible,   notwithstanding  the  etTorbi  to  Hun,  496.    If  he  puts  him  in  a  peril  which 

escape  the  peril  may  have  contributed  to  is  not  obvious,  a  fortiori  he  is  respODtibU. 

the  injury.     Robson  v.   N.   E.   Ry.   Co.,  Adnms  v.  L.  &  Y.  R.  H.  Co.,  L.  R.  4  0. 

L.  R  10  Q.  B.  271;  2  Q.  B.  D.  86;  Wilson  P.  744. 
«.  Northent,  &&  B.  R.  Co.,  26  Minn.  27S ; 
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§  222.  tT«giig«n<i«  th«  groimd  of  llabUl^.  It  18  only  on  the 
gi-ouuil  of  neyligenee  that  the  carrier  of  passengers  in  held  liabl*^. 
This  ia  thei-efore  a  material  point  for  the  plaintiH  to  make  out  la 
evidence,  and  without  which  he  cannot  recover.  He  must  also 
prove  tlie  defendant's  engagement  to  carry  him,  and  that  he  ac- 
cordingly took  his  place  in  the  vehicle,  (a)     But  where  tha  injury 

overturned  ;  hy  meana  whereor  ths  plaintilT  vas  grievaiisly  braised  and  hart  [htrt  tUtU 
(I'll/  other  irpcaitl  injunel],  and  wal  sick  and  disabled  lor  a  long  time,  and  wbb  pnt  to 
great  eipense  for  nursing,  medicines,  and  medical  aid.  ' 

If  tbfl  injury  aroae  from  insufBcioiicy  in  the  coach  or  horse.',  insert  at  (■)  m  MIova: 
"and  that  the  aaid  coach  waa  aulBuieutly  Etanch  and  utront;,  and  tliat  the  lioraeB  draw- 
ing the  aanie  were  and  should  ba  well  bmken,  and  manageable,  and  of  competeot 
strength  ; "  and  assign  the  breacb  accordingly. 

;Hr,  to  eotitle  him  to  all  the  cars  vbich  ttie 
aw  reijuires  of  the  passenger- carrier,  aud 
froia  one  who  piir|<ort«il  to  be  an  agent  of  the  aame  vigilance  and  circumiiiKctioD 
tbe  roailforthesaleof  tickets,  that  the  con-  niuat  be  eierLlsed  to  guard  him  against 
dnctors  accepted  it  aa  evidence  of  her  right  injury  when  he  is  cnriieiT  gratuitously  upon 
.0  riile  in  the  cars,  marked  it,  and  tiually     what  is  known  as  a  free  pass,  or  by  tiie 


look    It  shortly   before   arriral,  and   ite-  carrier's  invitation,  aa  wben  he  nays  the 

m;indeil  no  Other  fure   from   her.     Held,  usual  fare.    Philadelphia,  &c.  K.  R.  Co.  n. 

that  these  facts  olfered  aafficient  proof  of  Derby,  14  How.  (U.  S.)  408  ;   Ohio,  Ste. 

an  nnilertaking  on  the  part  of  the  com-  R.  li.  Co.  v.  Nickless,  71  Jnd.  371;  Maslin 

pany  lo  transport  her  and  her  bnggnge  over  o.  Baliimore,  &e.  R.  R.  Co.,  14  W.  Va.  180. 

the  iijad,  and  the  acts  of  the  company's  See  Nolton  v.   Western  Railw.,  16  N.  Y. 

conductors  were  aiilllcient  ground  for  the  CuLirt  of  Appeals,  441,  where  it  is  held 

law  to  presutne   that  the  undertaking  of  that,  where  a  railway  voluntarily  under- 

the  a^^tit  was  valid  and  binding  upon  the  takes  to  convey  a  |iaewu^r  n|>on   their 

comjnny    until    the    contrarv    appeared,  road,  whether  with  or  wilhoitt  compensa- 

GlasiiOB.N.Y.,4c.H«ilw.,3i}kirb.(X.Y.)  tinn,  if  such  [lawBii^r  be  iiyured  by  the 

55T.     Where  a  railroad  comuany  ivcrivea  culpable  negligence  or  want  of  skill  of  the 

upon  its  track  the  carsof  anothercoinjciny,  agents  of  the  company,  they  ara  liable,  in 

pCai'es  them  uniler  the  control  of  its  ajjonts  the  absence  of  an  express  contract  exempt- 

aiid  servants,  and  draws  them  by  its  own  ing  them.     The  casesdiiTcr  upon  the  a  net- 

loRomotive  over   its  own   ro^id,  to   their  tion  of  liability  to  a  passenger  travelling 

place  of  destination,  it  assumes  towards  on  a  free  pass,  conditioneil  thai  the  carrier 

ihe   passengers   coming  u[Hin  its  roid  in  shall   not   be   liable   under   any    circum- 

such  can  the  relation  of  comm'in  carriers  stances.     That  the  carrier  is  nevertheless 

of  [lassengers,  and  all  the  liabilities  inci-  liable  IWhis  negligence  is  held  in  111.  CenL 

deatWthutrehition;  and  this  is  so,  whether  K.  R.  Co.  r.  Rooil,  37  111.  4S4;  Ind.  Cent, 

such  tias-sengen  purchase  their  tickets  at  R.  R.  d.  Mendy.  21  Ind.  48^  Mobile  &Oliio 

one  of  the  company's  stations,  nr  at  a  sta-  K.  R.  Co.  k.  Hopkins.  41  Als.  4S9;  Pa. 

tionofaconttgiioiisrailroad,  orofanyother  R.    R.   Co.   v.    MeClosky,   23   Penn.   St. 

authoriiwi  agent  of  the  company.     Scliop-  523;  Jacobus  o.  St.  I'aul  t  Oh.  R.  R.  Co., 

man  t>.  Boston  A  W.  R.  R.  Co.,  9  Cusb.  30  Minn.  125.     Thai  he  is  not  lUhle  has 

(Mass.)2i.   And  as  such  passenger-carrier,  h<Kn  held  in  Welln  s.  N.  Y.  0.  R.  R.  Co., 

the  railroid  co[n[«ny  is  bounil  to  (he  must  S4  N.   Y.  ISl;  Kinney  d.  Central  R.  R. 

exact  rare  and  AMxinee  in  the  manage-  Co.,  34  N.  J   L  1113. 
inent  of  the  trains  and  cars,  in  the  strnc-         In   England  it   haa  been   held  that  a 

ture  and  care  of  the  track,  and  in  all  the  drover  who  had  cattle  on  the  train,  and 

aubsiiliary  atrangements  necesaary  to  the  was  travelling  gratuitously  on  condition 

safety  of  the  iKuscngers.     Ibid.;  McElroy  that  he  look  the  risk,  could  not  recover 

n.  Na-ibna,  &c.  R  K.  Co.,  4  Gush.  (Mass.)  for  il^juries  happening  by  the  ne:;ligcnce 

400;  Curtis  v.  Rochester,  &g.  R.  R.  Co.,  of  the  carrier.     Gulliver  v.  Lnn.  &  N.  W. 

20 Barb.  (N.Y.)282;  Galena,  to.  R.R.Co.  R.  R   Co., 32  L.   T.   h.  s.  650^  Hall   r. 

r.  Fay,  H  111.  653.  N,  E.   R.  R   Co.,  L.   R.   10  Q.   U.  437. 

Free   /'ixtMf.— Hutchinson  on    Carriers  But  the  American  courts  almost,  if  not 

says  (S  5S4)  that  it  is  enoiish  that  the  {irr.  quite,  nnanimously  hold  that  be  cnn  re- 

•on  ii  belog  lawfally  carried  as  a  passrn-  cover.     Railroad    Co.    r.    LiOckwood.   17 
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resulted  from  the  breaking  of  the  harness,  or  the  breaking  or 
overturning  of  the  coach  or  car,  or  any  other  accident  occurring 
on  the  road,  while  the  vehicle  or  machinery  and  railway  were  in 
the  hands  and  exclusive  management  of  the  defendants  or  their 
agents,'  this  is  itself  presumptive  evidence  of  negligence,  and  the 
onua  probandi  is  oil  the  proprietor  of  the  vehicle  to  establish  that 
there  has  been  no  negligence  whatever,  and  that  the  damage  has 
resulted  from  a  cause  which  human  care  and  foresight  could  not 

I  Cupns  e.  LoodoQ  Sailw.  Co.,  E  Ad.  &  El.  n.  t.  747. 

Wall.  (U.  a.)  357;  Bitsell  o.  N.  Y.  Cent,  Co.,  84  Md.  E32;  Patrie  «  PennsyUiinia, 
K.  R.  Co..  26  N.  y.  442  ;  Pa.  R.  R.  Co.  fto.  B.  R.  Co.,  43  N.  J.  T^  449.  A  paa- 
e.  Headenon,  61  Pean.  SL  316  ;  Clave-  HeLigar  boiiKhl  a  lickeC,  rode  part  or  the 
lan<l  iU  R.  Co.  0.  Cumn.  19  Ohio  St.  I.  diiUnoe,  stopped  over,  Riid  than  took  iha 
A  utraoQ  who  pay*  for  the  privilege  of  traiutotompletBthe  loumey,  tenderingthe 
travelliag  over  the  road  and  itelliiiK  ]>o[i-  aame  ticket,  whii*  the  couJuctor  took,  re- 
coru  is  a  (laBBeiigir.  Com.  v.  \l,,  &c.  faacil  to  retom,  nnd  deinaniled  the  regular 
R.  E.  Co:,  108  Mua.  7.  See  also  DOte  to  fare.  ThU  vas  refuaeil  imless  the  ticket 
a.  c.  II  Am.  Reji.  304.  But  a  person  gra-  vaa  returned;  whenupon  the  passenger 
tuiloudly  riding  iu  a  coal-traiii,  at  the  in-  was  ejected  Iroiu  the  <ar.  Upon  these 
viutioii  of  the  i:onductor,  is  not  a  nmarn-  facta  it  vaa  held  that  the  road  waa  liabl<!, 
ger.  Eaton  d.  Del.,  &u.  R.  K.  Co..  57  aa  they  were  not  entitled  to  the  ticket  aiiU 
M.Y.  382.  Nora  newsbuv  travelling  on  the  fare  also.  Van  Kirk  o.  Ptnn.  K.  R. 
the  tniin  by  iuvitation  of'  the  cumlitLtur  Co.,  76  Prnn.  St.  86.  See  also  finmhain 
•gainst  the  rnles  of  the  road.  Dutf  t>.  Al-  P.  Cr.  J.  R.  R.  Co.,  S3  Me.  £96:  Town- 
leahaiiy,  ic  R.  R.  Co.,  «1  Pa.  St.  458.  Cf.  vni  r.  N.  Y.  G.  R.  B.  Co.,  fl  N.  Y.  Sup. 
Sbermao  ».  Haoiiibal.  &c.  R.  R.  Co.,  72  Ct.  496;  Hamilton  *.  Third  Av.  R.  R.  Co., 
Uo.  62;  Pennaylviinia  K.  E.  Co.  n.  Lang-  63  N  Y.  26;  PJtlabnrK,  &c.  R.  R.  Co.  v. 
doii.  92  Pa.  St.  21.  Henuigh,  39  Ind.  MV;  Palnier  o.  Rail- 
Railways  are  liatile  not  only  to  paa-  roa<t,  3  8.  C  K.  a.  580.  But  see  Town- 
•engen.  bnt  also  to  othen  nho  are  invited  send  v.  N.  Y.  C.  R.  R.  Co.,  iH  N.  Y. 
to  do  basinens  with  theni,  as  hsckniPH  and  235.  Jn  Auerbech  v.  Xcw  York,  &c.  R.B, 
others  calling  for  paaacngers,  hag^Bge,  or  Co.,  60  How  (N.  Y.)  Pr.  382,  it  was  held 
fnrigbt,  for  injuries  happening  by  reaaon  that  when  a  limited  ticket  lias  expired,  if 
of  tlie  negligent  non-repair  of  their  sta-  the  traveller,  through  hia  own  fault,  has 
tioiis  and  surroundlni^,  or  other  iiegli-  not  reached  hii  destination,  he  cannot 
geni-e  chargeable  to  the  carrier.  Tobin  tr  use  the  ticket.  Bat  when  the  ticket 
P.  S.  &  P.  R.  R.  Co.,  69  He.  IS3:  Toledo,  is  over  several  connecting  lines  and  baa 
Ac.  R.  R-  Co.  I).  Omah,  67  111-  262;  detachalile  coupons,  the  passenger  may 
Wright  B.  Lon.  *  N.  W.  R,  R.  Co.,  L  R.  wait  botH-«n  each  journey.  Brooke  », 
10  Q.  B.  298;  Holme*  e.  K.  E.  R.  R.  Co.,  Railway,  15  Mich.  332. 
L.  R.  4  Ei.  264,  and  6  Ex.  198.  The  defendanU  ran  cars  from  A  to  B 
Through  tidati.  —  When  the  journey  and  aitvcrtised  that,  on  the  arrival  of  the 
is  once  begun,  the  passenger  is  bound  to  cars  at  B,  stages  would  kave  foi  C.  The 
eoDlinne  withont  stopping  over,  unlets  by  plaintiff  bought  of  the  ilefendanta  a  ticket 
perniiasion.  Thus,  to  De,itrick  f.  Pa,  for  the  fare  to  B.  Arriving  at  B,  be  took 
R.  R.  Co.,  71  Penn.  St.  432,  a  drover's  the  stage  for  C,  and  received  an  injury 
ticket  goiid  for  one  seat  was  held  good  for  while  going  in  the  stage  from  B  to  C. 
one  coDtinnous  paasage  only,  and  not  to  The  defendants  did  not  own  or  control  the 
entitle  the  passenger  to  stop  over  at  any  stage,  nor  participate  in  the  prolits  of  its 
inb-rvening  point,  the  ticket  not  giving  uae.  The  plaintiff  brought  an  action  on 
notii-e  that  such  was  the  rule  of  the  com-  a  special  contract  to  carry  him  safely  by 
pany.  and  there  being  no  evidence  that  the  railroad  and  stage,  and  it  was  held  that 

Slaintiff  knew  of  snch   ril>'.       See   also  the    action    could    not    be    maintained. 

ohnsnn  «.  Concnnl  R.  &  Co.,  46  N'.  H.  Hood  «.  New  Haven,  &c  R.  R.  Ca,  23 

213.  C.  &  C.   R.   R.   Co.  ».   Banram,  11  Conn.  1. 
Ohio  St.  457;  McClurev.  P.  W.  &  B.  R.  R. 
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preveut.'  (a)    Where  the  breaking  dovD  of  tbe  carriage  was  occa- 

'  8tot7  0 
_.iggs,2  C».,  . 

Co.,  4  Am.  Law  Bep.  N.  «.  63. 

(a)  Burdat  of  pnxf  of  mgligena  artd  22 ;   Lynilsajr  v.  Conn.,  &c  E.  B.  Co.,  27 

due  cart.     The   burden  of  proof  U  upon  Vt.  443.     In  Curtis  t>.   Kochester  ft  8y. 

the  iiluntiff  Co  bIiot  tbnt  Che  defenduit  Hailw.  18  N.  V.  S3i,  it  U  said  that  no 

was  Lieffli^ut,  and  thitt  he,  the  plaiatilf,  prima  facie  prenumptioa  of  nKf;ligi3ncc  in 

iisad  dua  care.      W.  A.  C:  R.  K.  Co.  r.  the  carrier  resulta  from  the  injary  mently, 

Ulidman,  15  Wall.  (U.  S.)  401  ;   Murphy  hut  only  whsD  it  apuears  that  it  reanlted 

a.  Diane,  101  M.iWh  4Sn.     If  the  plaiu-  from  aomi^  defect  iu  the  ruador  aiguipmeiit. 

tilTs  fHult  <Miritrihiited  to  the  accident  he  When  this  i«  praved,  it  throws  the  burden 

cannot  recover.     Kichmonil,  jui.  K.  E.  Co.  of  evidence  on  the  railroad   compeny  to 

0.  MerriH,  31  Gralt,  (Va.)  200,  prove  that  the  defect  wu  not  caused  by 

A  qualification  of  tlie   rule  tiret  luid  ita  neglifience.     Battimont,  Ac.  R.  R.  Co. 

down  111  Tuff  e.  Warmsn.  6  C.  B.  K.  s.  e.  Noell,  32  Gratt.  (Va.|  391;  Yerkea  v. 

S78,  to  wit,  that  the  pUiutiir  may  rBcorer,  Keokuk,  &c.  PiLcket  Co.,  7  Mo.  App.  2d(>. 

though  negligent,   if   the   defendant    by  The  nature  of  the  accident,  e.  g.  runoing 

ordinary  care  might  have  avoided  the  coo-  off  the  track,  may,  in  some  instances,  be 


sequences  of  the  plaintLtTB  negligence,  has  such  as  to  give  rise  to  the  pre 
been  approved  by  several  courts.  Austin  negligence.  Festal  o,  Middli 
t.  N^J.  St.  Co.,  43  N.  Y,  76:  Lafayette,     Co.,  lOB  Mass.  898.     Cf.  CarpuBn.  Lon., 


*c  a.  R.  Co.  V.  Adaoia,  38  lud.  76;  Mor-  &c.  Ry.  Co.,  5  Q.  B.  474  ;  CurtUn.  Roch., 

risey  o.  Wiggins  Ferry  Co.,  43  Mo.  880.  ic.  fi.  B,  Co.,  18  N.  Y.  fi34 ;  (Uorgfi  e. 

But  the  souudaesa  of  the  law  nf  Tuff  v.  St.   Louis,  Ac.  R.  R.  Co.,  31  Ark.  613 ; 

Warman  is  very  ably  denied  in  Murphy  Don^fherty  r,  Miasouti,  Ac.  R.  B.  Co.,  6 

V.  Deane,  vbi  sap.  Mo.  App.  17S  ;  Iron  R.  R.  Co.  v.  Mowery, 


flaintiff  did  an  act  whith  due  care  raiiuii'ed  The  caees  on  this  tnuch-rexed  question  OB 

e  should  do,  it  will  not  be  preauiiied  that  to  the  plaintiff's  burden  of  proof  are  fully 

he   was  neoliffent;   and   the  presumption  collected  iu  Shearman  &  Redfield  on  !fegh< 

that  he  used  due  care  is,  in  the  absence  of  ffeuce  (3d  ed.),  {§  43,  11,  and  note*.     The 

other  evidence,  anfficient  to  call  upon  the  fact  of  an  animal  beins  upon  the  track  is 

defendant  to  show  that  he  did  not.    Bonce  prima  fade  evidence  of  negligence  in  the 

V.  Dubur^ne  Street  R.  R.  Co.,  53  Iowa,  27S  ;  company,  tliey  being  bound,  eg  between 

Peon.  B.  B.  Co.  r.  Weber.  72  Penn.  3t.  themselves  and  their  passenger^  to  keep 

27  ;  a.  a.  75  Penn.  St.  1 27.     I<ove  of  life  the  road  free  from  all  ohntnictions  of  that 

and  the  instinct  of  preservation  heing  the  character.     Sullivan  f.  Philailelpliia,  4bc. 

higheat  motive  for  care,  they  will  stand  for  R.  B.  Co.,  80  Penn.  St.  231. 

Eroof  of   it,    until   the   contrary  appear.         Many  courts  hold  that  negligence  is  al- 

leveland  &  P.  B.  R.  Co.  v.  Rowan,  66  ways  a  question  of  fact  to  be  found  by  tha 

Pa.  St.  3L>3.  jnry.  as  an  inference  from  the  other  facts 

Carriem  are  bound  to  provide  reason-  proved.     Otben,   eqnally   numerous    and 

ably  safe  kinds  of  vehicles  and  appliances,  resnectable,  hold  that,  where  the  facte  ar« 

and  to  have  them  managed  with  the  utmost  undisputed,  or  clear  or  free  from  doubt, 

care  and  skill.    Chicngo,  Jbc.  B.  R.  Co.  ir.  out  of  which  the  neffligence  arises,  it  is  a 

8,»te%90  ill.  586;  Con  way  v.  Illinois,  &".  question  of  law  for  tbe  court.     In  O'Neill 

B.  H.  Co.,  50  Iowa,  465.     It  Ikas  in  some  r.  Chicago,  &u.  R.   R.  Co.,  1  McCrarv  C. 

cases  been  held  thst  the  mere  happening  Ct.  &05,  the  rule  is  said  to  be  that,  where 

of  an   injury  raises  the   presumption   of  the  facts  are  ondiaputed,  and  such  that 

negligence  egainat  a  carrier  of  paanengcrs.  only  one   conclusion  can   be  drawn  from 

Eiigle  Packet  Co.  v.  Defrics,  91  111.  9H8  ;  them,  it  is  a  question  of  law.     But  the 

Bymef.  Cal.  atBgDCo.,26Cal.  460;  Gal.,  different  contt*,  and  different  judsea  of 

&e.  R.   B.  Co.  B.  Yarwood.   17  HI.  SOB;  the   same  court,  difTer  as  to  whether  a 

Tennery  n.  Pcppinger,  1  Pliila,  (Pa.)  943.  given   undisputed  fact  or  state  of  facta 

Cf.  Smith  I.  British.  &c.  Packet  Co.,  46  warranta    the    inference    of    negligence. 

N.  Y.  Super.  Ct.  89.     But  this  is  by  no  Whether  for  instance,  allowing  the 


i.  R.  R.  Ca,  12N.  Y.     ties.     Pro.' Todd 
230  ;  Mitchell  v.  West,  R  R.  Co.,  SO  Qa.     3  Allen  (Masa.),  13 ;  PitUbunb  &c>  R-  Ri 


meana  univemally  conceded.  Delaware,  protrude  from  a  car-window  constitutes 
&c.  R  R.  Co.  c  Napheys,  90  Pa.  St.  139  ;  negligence,  is  not  agreed  by  tbe  aiithori- 
Holbrook  v,  Vt.  &  C.  R.B,  Ca,  12  N.  Y.     ties.     Pra:  Todd  o.  q!<l  Col.  B.  B.  Co., 

inb&c>  R  B. 
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sioned  by  an  original  defect  in  the  iron  axle,  vhich,  though  con- 
cealed by  the  wooden  part  of  the  axlo,  might  have  been  discovered 
by  unscrewing  and  separating  them,  the  proprietor  has  been  held 
chargeable  with  negligence,  in  not  causing  such  examination  to 
be  made,  previously  to  any  use  of  tlie  vehicle.'  But  that  he  is 
liable  for  such  an  accident,  where  the  fracture  was  caused  by  an 
original  internal  defect  in  the  forging  of  the  bar,  undiscoverable 
by  the  closest  inspection,  and  unavoidable  by  human  care,  skill, 
and  foresight,  is  a  point  which  no  decision  has  yet  sustained.  On 
the  contrary,  in  a  recent  action  to  recover  damages  occasioned 
by  precisely  such  a  defect,  where  the  defendant  moved  the  court 
below  to  instruct  the  jury  that  if  he  had  used  all  possible  care, 
and  the  accident  happened  without  any  fault  on  his  part,  but  by 
reason  of  a  defect,  which  he  could  not  discover,  the  plaintiff  was 
not  entitled  to  recover,  but  the  court  refused  to  do  bo,  and  in- 
structed the  jury  that  tlie  defendant  was  answerable  at  all  events ; 
it  was  hold  by  the  court  above,  that  this  instruction  was  errone- 
ous, the  law  being  stated,  in  conclusion,  in  these  words:  "The 
result  to  which  we  have  arrived,  from  the  examination  of  the  case 
before  us,  is  this,  that  carriers  of  passengers  for  hire  are  bound 
to  use  the  utmost  care  and  diligence  in  the  providing  of  safe, 
sufficient,  and  suitable  coaches,  harnesses,  horses,  and  coachmen, 
in  order  to  prevent  those  injuries  which  human  care  and  foresight 
can  guard  against ,  and  that  if  an  accident  happens  from  a  defect 

1  Sharp  t>.  Orajr,  6  Bing.  4G7. 


236  ;  Indian BjKil IB,  Ic.  R.  R.  Co.  v.  Ruth-  until  tbe  courts  agree  upon  >  deGnition 

erforrt,  39  Ind.  8S  ;  LouiaTille  &  N.  K.  R.  (which  seema  to  be  their  proper  province), 

Co.  V.  Sickinfta,  S  Bash  (Ky.),  1 ;  Pitta-  and  leave  the  jury,  in  all  cana,  by  the  aid 

buig,  Sc.  R,  R.  Co.  p.  Andrewi,  S9  Md.  of  the  deflaition,  to  find  the  fact.     No  le- 

829 ;  Teifer  o.  North.  B.  B.  Co.,  80  N.  J.  wl  principle  is  violated  by  this  course. 

L.  IM.     Contra :  Spencer  e>.  Milwaukee  &  Od  the  contrarv,  ai  negligence  by  def«u- 

P.  R.  R.  Co.,  17  Wis.  «a7  ;  Ch.  4  A.  R.  dunt,  and  its  aWnce  on  the  part  of  the 

R.  Co.  V.  Pondrom,  51  111.  SS8  :  N.  J.  R.  plaintiff,  whether  dedncible  from  disputed 

R.  Co.  V.  Kennanl,  21  Fa.  St.  203 ;  Barton  or  undisputed  facta,  are,  in  actioni  on  the 

V.  St  Louia  R.  R.  Co.,  62  Mo.  2G8.     See  case  fur  negligenca,  the  principal  facta  to 

the  above  cases  also  for  a  discussion  of  the  ba  Tound,  it  would  seem  bt  be  contrary  to 

right  of  the  court  to  order  a  verdict  for  all   legal   principle  that   they  shonld  be 

the  defendant.     To  esrape  from  this  diffi-  found  by  the  conrt     It  has  always  he«Q 

cnlty,  in  Bridges  v.  North  London  R.  R.  nndenstiwd  that  the  effect  of  evidence  wis 

Co.,  SO  L.  T.  H.  B.  844,  the  House  of  Lords  for  the  jury.     If  the  evidence  is  irrelevant, 

nn^tnl  the  nile  tint  where  the  judges  it  ia  to  be  etcluiied  ;  if  relevant,  to  he  ad- 

diSer  on  Uie  qoestion  of  negligence,  the  mittod,  —  the  jury  to  determine  its  force 

division  is  cnnclngive  that  the  case  is  a  and  effect.     Such  is  the  theory  of  the  law. 


tndictorj  decisions  of  different  coorts  ai 


nly  difficult  but  dangeroas. 
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in  tho  coach,  which  might  have  been  diBCovei^  and  remedied 
upon  the  most  careful  and  thorough  examination  of  the  coach, 
such  accident  must  be  ascribed  to  negligence,  for  which  the 
owner  is  liable  in  case  of  iujury  to  a  passenger  happening  by 
reason  of  such  acoideut.  On  the  other  hand,  where  the  accident 
arises  from  a  hidden  and  internal  defect,  which  a  careful  and 
thorough  examination  would  not  disclose,  and  which  could  not 
be  guarded  against  by  the  exercise  of  a  sound  judgment  and  the 
most  vigilant  oversight,  then  the  proprietor  is  not  liable  for  the 
injury,  but  the  misfortune  must  be  borne  by  the  sufferer,  as  one 
of  that  claBB  of  injuries  for  which  the  law  can  afford  no  redress 
in  the  form  of  a  pecuniary  recompense.  And  we  are  of  opinion 
that  the  instructions,  which  the  defendants'  counsel  requested 
might  be  given  to  the  jury  in  the  present  case,  were  correct  in 
point  of  law,  and  that  the  learned  judge  erred  in  extending 
the  liability  of  the  defendants  further  than  was  proposed  in  the 
instructions  requested."^ 

§  222  a.  CanlBr  ma^  rsfiuft  to  take  paueagsr  Where  the  action 
is  against  a  common  carrier  of  passengers,  for  refusing  to  receive 
and  convey  the  plaintiff,  the  carrier  may  prove,  aa  a  good  defence, 
that  the  plaintiff  was  a  person  of  bad  or  doubtful  character,  or 
of  had  habits ;  or,  that  his  object  was  to  interfere  with  the  defend- 
ant's interests,  or  to  disturb  his  line  of  patronage;  or,  that  he 
refused  to  obey  the  reasonable  regulations  made  for  the  govern- 
ment of  passengers  in  that  line  or  mode  of  conveyance.  And 
such  carrier  may  rightfully  inquire  into  the  habits  or  motives  of 
persons  who  offer  themselves  as  paaaengers,*  But  if  tlie  plaintiff 
has  been  received  aa  a  passenger  and  conveyed  a  part  of  the  Way, 
it  seems  he  cannot  be  turned  out  on  the  ground  that  he  is  not 
a  person  of  good  character,  so  long  as  he  was  not  guilty  of  any 
impropriety  during  the  passage.'  (a) 

>  Ingalla  t>.  Bilia,  0  Met.  1,  16. 
■  Jeuka  r.  CoUniRn,  2  Sumn.  321. 
•  Coppia  II.  Braithwftite,  8  Jur,  876. 

(a  1  Carrier)  of  caOle.  —  It  ta  now  held  App.  1 80 ;  The  8Rra)i:o9a&,  S  Woods  C.  CL 

in  most  ot  the  United  Statea  that  theaa  380  ;   Penn.  v.  Buf.  it  Erie  R.  R  Co.,  19 

art   common  Mrriers.      Agnew    V.  Contra  N.  Y.  201  j  Ev»n»  e.  Fitchbiira  R.  R.  Co., 

Costs,  27  Cal.  426  ;  McCoy  v.  Keokuk,  *c.  Ill  Mass.  143  ;  Kan.  P.  R  R  d.  Nichols,  9 

Ky.  Co.,  44  lows.  424  ;  St.  Louis,  &c.  R.  R.  Eui.  2S5.      la  EDfrUnd,  and  in  a  few  ot 

Ci.  V.  Dorman,  72  III.  604  ;  Crajfin  e.  Ne»  tho  United  States, liowever,  they  are  held 

York  Cent  R.  R  Co.,  51  N.  Y.  61  ;  with  not   to  be-  Btrictly  common  carriers,  and 

the  modification  that  they  are  not  Hnblo  may  theFFfore  etipulstB  against  their  own 

for  losses  caused  by  the  fault  or  Ticiona  neftligi-niie.     McManns  u.  Tjiiicaahire,  Ilb. 

n'itiesof  ths  animals  tranaport«d.     In-  R.  R.  Co.,  4  H.  AN,  328;  i^ka  Share,  &c. 

apoli8,4o.RR  Co.  B.  Jnrey.  8  111.  R  R  Co.  b.  Perkini,  25Mick  82e;Midi., 
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ftc.  R.   R.  Co.  c.  McDonongh,    81  Miob.  reasonible  conditions.    Wolf  n.  West  TJn. 

1H5  ;  B»nkftrd  i..  B.  &  Oh.  B.  B.  Co,,  34  Tel.  Co.,  62  Pi^nn.  ^l..  83. 

U(i.  197.     The  carrier  is  liabla  for  the  da-  A  couiiitiun  tlut  the  company  shall  not 

ttfriontion  of  oittle  between  the  time  thfy  be  held  lialilu  for  mistakes  or  delays  in  the 

are  Kceired  by  him  and  the  time  of  actual  tratiatuission  or  delivery,  or  for  non-deliv- 

Bbi|Hiient.       Chicn|{o,   &c.    R.    R.    Co.    n.  ery,  of  any  message,  beyond  the  amount 

Erii'kson,  91  111.  613.  received  by  naid  company  for  sending  the 

When   animals  are  killed  by  a  train,  latue,   was   held   nnreasonable  in  True  v, 

the  rule  of  damages  seems  to  be  the  value  Int.  Tel.  Co,,  fiO  Me.  9  ;  Csniden  *.  West, 

of  the  animal  when  killed,  and  not  that  Union  Tel,  Co,,  34  Wis.   471  ;   Tyler  v. 

value  less  what  the  owdu  may  get  for  it  Sante,  60  111.  421  ;  Hibbard  t>.  West.  Un. 

from   the  butcher  or  other  iwmon.      He  Tel.  Co.,  S3  Wis.  6B8  ;  Bartleft  i..  Same, 

may  abandon  it  to  the  company.     Ohio  k  62  Me.  209  ;   fialdwia  v.  U.  S.  Tel.  Co., 

Miss.    R,   R.  Co.   D,  Hays,   35   Ind.   173.  45  N.  Y.  744. 

Though,  ill  Illinois,  under  a  statute  which,  But  where  n  message  is  sent  subject  to 

however,    does    not    specify   the  rule   of  the  coaditioii  that  the  company  shall  not 

J ■.  ■_  i_.^  jjjiij  y^g  owner  most    be  liable  beyond  a  ---*' '  ' 


make  the  best  osa  uf  the  carcasa  possible,  unreijeated  messa^,  the  terins  of  reiieat- 
in  order  to  lighten  the  damages.  Toledo  inj;  and  of  inMuhng  the  accuracy  of  the 
R.  R.  Co.  e,  Parker,  49  111.  SSi.  See  also  despatch  1«ing  set  forth  in  the  condition, 
yul,  title  diimages.  it  was  held  that  the  coiujuiDy  was  no  fur- 
Telegraph  Compania, — Altbon^  it  has  ther  liable,  if  not  guilty  of  gross  negh- 
been  intimated  (McAndrews  n.  Electric  gence  or  fraud  (ISrrker  v.  Wi-stem  tin. 
Tel,  Co.,  17  C.  B.  31,  and  even  expressly  Tel.  Co.,  11  Nfb.  87  ;  ReJpath  v.  West, 
held,  that  telegraph  comp«uie*  art  liable  Uu.  Tel,  Co.,  112  Unss.  711,  and  the  m^re 
to  the  aarue  extent  as  common  carriers  fact  of  an  error  in  the  message  as  delivered, 
(E>arksp.  At.&Cal.Tel.Co,,  13  Cal,  422),  is  not  proof  of  giofis  negligence,  Ik; 
It  seems  to  be  now  generallv  agreed  that  Schwartz  b.  Atlantic,  k-:  Tel.  Co.,  IS  Hun 
auch  is  not  the  law  (Schwarti  o,  AtlanUo,  (K.  Y.),  157  ;  See  also  Paseinore  r.  Same,  9 
4c.  Tel.  Co.,  18  Hun  (K".  Y.),  167),  some  Fhila.  90  ;  McAndn-ws  o.  Tel.  Co,.  17  C. 
cases  holding  them  liable  only  for  reason-  B.  3.  But  see  Burtletl  e.  West,  Un,  Tel. 
ablediligenceandskill  (l,eonanlr.  N.  Y.  Co.,  »ii  s»pm  t  West.  Uti,  Tel.  Co,  D. 
A.  &  B.  Tel.  Co,,  41  N,  Y,  644  ;  Ellis  ».  Meeks,  49  Itid.  53  ;  Uanis  b.  West  Un. 
Am.TeLCo..  13Allen(Mass.),326:  West  Tel,  Co.,  9  Phila,  88  i  Tvler  o.  Same,  60 
Un.  Tel.  Co.  v.  Carew,  15  Mith.  526} ;  and  111,  321  ;  West.  Uu.  Tel.  Co.  v.  Graham,  1 
others  holding  them  liabta  for  the  giuite.'it  Col.  230  ;  S.  c.  11  Am.  Rep,  186  and  n. 
diligence  and  skill.  RiltenhouKe  b,  Tel.  A  loisUke  in  the  trsnamission  of  a  tele- 
Co,,  44  N.  Y.  263  ;  N.  Y,  &  Mob.  Tel.  Co.  gram  is  prima  farU  negligenep.  Bitten- 
V.  Dryburg,  35  Peiin.  St.  293  ;  Stevenson  house  s.  Ind,  Telegraph  Co.,  44  N.  Y.  263  i 
p.  Montreal  Tel.  Co,,  16  U.  C,  830.  And  posi,  j  230. 
they  may  limit  their  responsibility  by  any 
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CASE. 


§  223.  Soopo  of  thifl  oluipter.  Under  this  head  it  ia  proposed 
only  to  mention  some  general  principles  of  evidence,  applicable 
to  the  action  of  Trespass  on  the  Case,  in  any  of  its  forma :  re- 
ferring  to  the  appropriate  titles  of  Adultery,  Carriers,  Libel, 
Malicious  Prosecution,  Nuisance,  Trespass,  Trover,  Ac,  for  the 
particular  rules  relating  to  each  of  these  heads. 

§  224.  TreapsM,  nod  trMpasa  ou  tb«  oaa«.  The  distinction  be- 
tween the  actions  of  treapasa  vi  et  armity  and  trespass  on  the  case, 
is  clear,  though  somewhat  refined  aud  subtle.  By  the  former, 
redress  is  sought  for  an  injury  accompanied  with  actual  force; 
by  the  latter,  it  is  sought  for  a  wrong  without  force.  The  cri- 
terion of  trespass  vi  et  armia  is  force  directly  applied,  or  vis 
prozima.  If  the  proximate  cause  of  tlie  injury  is  but  a  continua- 
tion of  the  original  force,  or  vis  impresaa,  the  effect  is  immediate, 
and  the  appropriate  remedy  is  trespass  vi  et  armis.  But  if  the 
original  force,  or  vis  impresia,  had  ceased  to  act,  before  the  injury 
commenced,  the  effect  ia  mediate,  and  the  appropriate  remedy  ia 
trespass  on  the  case.  Thus,  if  a  log,  thrown  over  a  fence,  were 
to  fall  on  a  person  in  the  street,  be  might  sue  in  trespass ;  but  if, 
aft«r  it  had  fallen  to  the  ground,  it  caused  him  to  stumble  and 
fall,  the  remedy  could  be  only  by  trespass  on  the  case.^  The  intent 
of  the  wrong-doer  is  not  material  to  the  form  of  the  action ;  (a) 
neither  is  it  generally  important,  whether  the  original  act  was 
or  was  not  legal.  Tliua,  though  the  act  of  sending  up  a  balloon 
was  legal,  yet  treapasa  vi  et  armia  was  held  maintainable,  for 
damage  done  by  the  accidental  alighting  of  the  balloon  in  the 
plaiatifTs  garden.^  (() 


(a)  Thna  tretpAM  v(  et  armit  vilL  lie  geat  or  improper ;  tnd  thia  nile  spplia 
for  an  nninteationsl  injury  caused  bj  the  to  ail  cues  where  the  eurisge  or  cattle  of 
gUncing  at  a  pistol-ball  shot  st  a  mark,  a  master  are  placed  in  the  care  and  DodeT 
Welch  V.  DuraDd,  30  Conn.  1S3,  the  management  of  a  serrant,  a  rational 

(b)  Where  the  act  is  that  al  tbe  Krvant  a^nt.  The  agant'a  direct  act  or  trentaat 
iu  performing  his  daty  to  his  master,  cnse  is  not  the  direct  act  of  the  matter.  Eacit 
is  the  only  remedy  against  the  master,  an^l  blow  of  the  whip,  whether  skilful  and  care, 
is  only  maintainable  when  tbe  act  is  negli-  fnl  or  not,  is  not  the  blow  of  the  muter, 
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§  225.  Relativ«  rfsbta.  For  injnrioB  to  reloHve  righta,  the  action 
on  the  case  is  the  appropriate  remedy.  If  the  injury  was  without 
force,  as,  for  example,  enticing  away  a  servant,  case  is  the  only 
proper  remedy ;  but  if  it  be  done  with  force,  such  as  the  battery 
of  one's  servant,  or  the  lik^,  the  action  may  be  in  case,  or  in 
trespass  vi  et  armis,  at  tbe  plaintiff's  election ;  and  in  the  latter 
form  he  may  join  a  count  for  a  battery  of  himself.^  (a) 

§  226.  AbaolQte  ilghta.  Where  the  injury  is  not  to  relative,  but 
to  absolute  rights,  the  question  whether  the  party  may  waive  the 
force,  and  sue  in  trespass  on  the  case,  for  the  mere  consequential 
damages,  has  been  much  discussed,  with  no  little  conflict  of 
opinion.  Where  the  tortious  act  was  done  to  the  property  of  the 
plaintiff,  and  the  defendant  lias  derived  a  direct  pecuniary  benefit 
therefrom,  as,  if  he  seized  the  plaiatifTs  goods  and  sold  them  as 
bis  owu,  it  is  clear  that  the  plaintiff  may  waive  the  tort  entirely, 
and  sue  in  aasumpsit  for  the  price  of  the  goods.  So,  though  the 
property  waa  forcibly  taken,  tiie  force  may  be  waived,  and  trover^ 
which  is  au  action  on  the  case,  may  be  sustained,  for  the  value 
of  the  goods.  It  ia  also  agreed  that,  where  an  injury  was  caused 
by  the  negligence  of  the  defendant,  hut  not  wilfully,  as  by  driving 
his  cart  against  the  plaintiffs  carriage,  trespass  on  the  case  may 
be  maintained,  notwithstanding  the  injury  waa  occasioned  by 
force,  directly  applied.^  And  it  has  also  been  laid  down,  upon 
consideration,  as  a  general  principle,  that  where  an  injury  has 
been  done  partly  by  an  act  of  trespass,  and  partly  by  that  which 
is  not  an  act  of  trespass,  but  the  proper  subject  of  an  action  on 


•  Willianu  V.  Halluid,  10  Bing.  112 ;  HogBit  v.  Inibleton,  3  New  R«p.  117  ;  Hore- 

lOD  B.  HMdem,  4  R  t  C.  228  ;  Blin  p.  Csr'^-"   ' "  '  '^--   ■""     "   "*' "— 

■noDd,  e  Cm.  8*2  ;  DiUton  v.  Faraor,  8  B 


J.  Hudem,  4  a  k  C.  223  ;  Hlia  p.  Campbell,  14  Johns.  432  ;  McAUistei  i>.  Hua< 

.  .r,  .  ..„   ,..,.___  ™ —  8N.H.  r- 


it  it  the  Tolnntuy  act  of  the  ««rv>vt.  fined   in  the  hanse  of  correction  against 

ShaiTod  v.   London,  Ac  R.  Co.,  4  Enj;.  the  matter  for  neglecttng  to  provide  him 

Iaw  k  Eq.  401.    Cf.  pott,   3  627.     And  with   sufficient  food,  unless  it  be  shown 

this,  even  though  such  acts  were  acta  of  thnt  the  negligence  was  maticiaua.     Wil' 

force,  and  anch  that  treapsas  would  have  liama  v.  Adams,  3  Allen  (Mass.),  171. 

ben  the  only  proper  remedy  against  the  (a)  When  a  right  is  violated  the  law 

•errant.     HaTens  t.  Hartford  £  N.  H.  R.  (nres  a  remedy.     Asbby  v.  White,  1  S.  L.    . 

Co.,  28  Conn.  68.     It  seems  that  there  is  C.  106.    If  the  remedy  is  not  obvious,  the 

no  right  of  action  for  loss  of  services  of  a  law  will  take  pains  to  find  one.     Feabody 

servant  who  ia  not  a  menial     Wounding  v.  Peters,  fi  Pick.  (Maaa.)  1.     Trespass  nC 

and  cBURDg  tbe  Ioks  of  tbe  senicea  of  a  $1  armit  will  lie  for  an  unintentional  in- 

Uborer  who  is  working  for  a  share  of  tbe  Jurv  caused  by  tbe  glancing  of  a   ptstol- 

erop  gives  no  cause  of  action  to  the  em-  ball  shot  at  a  mark,     Welui  v.  Duraud, 

ployer  (Bnr)(ess  tr.  Carpenter,  2  S.  C.  7) ;  Sfl  Conn.  182. 
nor  doe*  an  action  lie  by  •  prisoiiar  con- 
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the  case,  both  acts  being  doue  at  the  same  time,  and  causing  a 
commou  injury,  the  party  maysue  in  either  form  of  action,  at  his 
election.  This  rule  has  been  illustrated  by  the  case  of  a  weir, 
or  dam,  erected  partly  on  the  plaintiff's  ground,  and  parlly  on 
that  of  another  riparian  proprietor,*  It  has  also  been  held  that 
ease  would  lie  for  a  distress,  illegally  made,  after  tender  of  the 
rent  due;^  and  for  a  tortious  taking,  under  pretence  of  a  distress 
for  rent,  where  there  was  no  right  to  distrain.^  In  this  last  case, 
Lord  Denman,  G.  J.,  proceeded  upon  the  general  ground  that, 
though  tlie  taking  of  the  goods  was  a  trespass,  the  owner  was  at 
liberty  to  waive  it,  and  bring  case  for  the  consequential  injury 
arising  from  the  unlawful  dctentioD.  Indeed,  it  is  difficult  to 
discern  any  reason  why  the  party  may  not,  in  all  coses,  waive  his 
claim  to  vindictive  damages,  and  proceed  in  case  for  those  only 
actually  sustained ;  or  why  he  may  not  as  well  waive  his  claim 
for  a  part  of  the  injury,  and  go  for  the  residue,  as  to  forgive 
*he  whole.*  There  are,  however,  several  decisions,  botli  Eng- 
lish and  American,  to  the  effect  that,  where  the  injur}'  is  caused 
by  force,  directly  applied,  the  remedy  can  be  pursued  only  in 
trespass.' 

§  227.  Sftrarai  plwintiffit.  In  this  action,  as  in  others,  if  there 
are  several  plaintiffs,  they  must  prove  a  joint  cause  of  action,  such 
as  damage  to  their  joint  proi>crty,  slander  of  both  in  their  joint 
trade  or  employment,  and  the  like,  or  they  will  be  nonsuited.*  If 
tlteir  interests  are  several,  but  the  damage  is  joint,  it  has  been 
held  suilicient.^ 

§  228.  Several  defandants  In  tort.  If  tlie  action  is  founded  m 
toHf  it  is  not  necessary  to  prove  all  the  defendants  guilty ;  for  as 
torte  are  several  in  their  nature,  judgment  may  well  be  rendered 

*'  WelU  V.  (My,  1  M.  4  W.  459,  por  Li  Abinfpir  ;  M.  *62.  per  P«rke,  B  ;  Uoora 
«.  KabiiisoD,  2  B.  &  .\d.  817  ;  Knott  v.  Digges,  6  H.  &  J.  230. 

*  Bmnacom  v.  Bridges,  1  B.  &  C.  14S  ;  8  SUrk.  171  ;  Hulliiiid  r.  Bird,  10  Bing.  15. 

•  Smith  B.  Goodwin,  4  B.  i  Ad.  113. 

*  Spb  Scott ».  SLepimrd,  2  W.  Bl.  897  ;  Pitta  v.  Gaince,  1  Salk.  10  i  ChnmbcriMii 
P.  Hazlewood.  5  M.  4  W.  615  ;  3  Jur.  1079  ;  Muskett  v.  Hill.  6  Bing.  N.  C.  flflJ  ; 
Parker  o.  Elliot,  6  Hunf.  SS7  ;  Van  Horn  i-.  FreemRO.  1  HnlnL  322  ;  Haney  ».  Town- 
«nd.  1  McCord,  207  ;  Beam  v.  Rank,  3  8.  *  E.  215  ;  PiirkBr  v.  BaUey,  *  D.  k  K.  215  ; 
Momn  f.  I>iiwi»,  4  Cowen.  412. 

•  Tlieba  deciaiotia  ara  rofBrred  to  id  1  Met  &  Perk,  Dig.  pp.  89,  70  ;  1  Harrison's 
Dig.  4B-47.  But  in  lome  ot  the  United  StatM,  the  distinction  between  the  two  fomi« 
of  action  has  been  aboliahed  by  statute.  Thus,  in  Maine,  it  ia  enacted,  "that  the 
declaration  shall  be  equally  good  and  valid,  to  all  iut«nts  and  purposes,  whether  the 
same  shall  be  in  farm  a  declaration  in  trespass,  or  tresjiass  on  the  ease."  Kev.  Stat  c. 
115,913.  So,  in  effect,  in  Indiana.  Hines  n.  Kiniiison,  8  Blackf.  119.  And  in  Con- 
uevticut.  Rer.  Stat  1849,  tit  1,  §  274  ;  Iowa,  Rev.  Stat  1851,  j  1733. 

'  Cook  V.  Batchelbr,  2  B.  &  P.  150  ;  2  Saund.  116  a,  n.  (21  i  Solomons  v.  Medax, 
1  Stark.  191. 

1  Coryton  «.  Lithebye,  2  Saund.  116 ;  Weller  v.  Btker,  3  Will.  414. 
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against  one  alone,  and  the  others  acquitted,  (a)  But  if  the  action 
is  founded  on  a  breach  of  an  expreea  contract,  it  seems  that  the 
plaintiff  must  prove  the  contract  against  all  the  dufendantu.^ 

§  229.  Time.  The  particular  day  on  which  the  injury  is  alleged 
to  have  been  committed  is  not  material  to  be  proved.  Originally, 
every  declaration  in  trespass  seems  to  have  been  confined  to  a  sin- 
gle act  of  trespass  ;  and  if  it  was  continuous  in  its  nature,  it  might 
be  so  laid ;  in  which  case  it  was  considered  as  one  act  of  trespass. 
Subscqiieutly,  to  save  the  inconvenience  of  distinct  counts  for  each 
tortious  act,  the  plaintiff  was  permitted  to  consolidate  into  one 
count  the  charge  of  trespasses  done  on  divers  days  between  two 
days  s[iccilicaily  mentioned ;  in  which  case  it  is  considered  as  if  it 
were  u  distinct  count  for  every  different  trespass.  In  the  proof  of 
each  a  declaration,  the  plaintiff  may  give  evidence  of  any  number 
of  trespasses  within  the  time  specified.  But  he  is  not  obliged  to 
avail  himself  of  this  privilege ;  for  he  may  still  consider  hie  decla- 
ration aa  containing  only  one  count,  aiid  for  a  single  trespass. 
When  it  is  considered  in  this  light,  the  time  is  immaterial ;  and 
he  may  prove  a  trespass  done  at  any  time  before  the  commence- 
ment of  the  action,  and  within  the  time  prescribed  by  the  statute 
of  limitations.  But  the  plaintiff  is  not  permitted  to  avail  himself 
of  the  declaration  in  both  these  forms  at  the  same  time.  He  is 
therefore  bound  to  make  his  election,  before  he  begins  to  introduce 
his  evidence ;  and  will  not  be  permitted  to  give  evidence  of  one  or 
more  trespasses  within  the  time  alleged,  and  of  another  at  another 
time.* 

§230.  Halloo.  iTegllgenoe.  If  the  plaintiff  charges  both  maliVe 
and  negligenee  upon  the  defendant,  in  doing  the  act  complained  of, 
the  count  will  be  supported  by  evidence  of  the  negligence  only.*  (i) 

1  Ir^lindr.  Johnson,  1  Binfi.  N.  C.  162;  Brethnton  n.  Wood,  SB.  &B.  SI  ;  Max 
0,  Roberts,  12  F.Rnt,  89  ;  si'Prn,  S  214. 

■•  i'iercfl  V.  Pitkiiis,  18  ifaM.  472,  [-er  Jacksoc,  J.  \  Brook  v.  BUhop,  2  Ld.  Baym. 
823 ;  7  Mod.  152  ;  2  Salt  639  ;  Moiicktou  b.  Pasliley,  %  Ld,  Raym.  974.  678  }  Humo 
3.  Ol.lacre,  1  Stark.  SSI  ;  1  Ssund.  24  n.  Cl>,  by  WilliaDiB.     Sw  j)m(,  5  624. 

■  Panton  v.  Hollaud,  17  Johiii.  02. 

(a)  In  Tomer  p.  Hituhcock,  20  Iowa,  accustomed  to  bite  mankind,  and  that  th« 

810,  it  ia  held  that  where  the  plainliff  in  deTendant  hnetr  it,  it  need  not  arer  that 

ail  ftLtion  of  trenpass  intemiarrifls  with  on*  the   injury  complained   of  was   reneived 

of  the  joint  ttBspassfra  after  the  treipau  through   the    defendanfa    nealigeiice    in 

is  committed,  it  operates  to  discharge  all  keeping  the  horee.     Popplewell  u.  Pierce, 

the  wrons-doera.      Wright  4  Cole,  JJ.,  10  Cuah.  609  ;  May  v.  Burdett,  9  Ad.  k 

diKMDting.  El.  N.  a,  101  ;  Jackson   v.  Bmithoon,  16 

{*)  And  «ee  aMt,  %  208,  note  («)  ;  218,  M.  k  W.  663  ;  Can!  u.  Case,  5  11.  r,,  4S. 

note   h.      Where  the  daclnrotion  clurgM  622;  KerThicker  P.  C.  C,  *c.  R.  R.  Co.. 

that  the  defendant  wnnigfnily  kept  a  bone  S  Oliio,  H.  s,  172, 
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And  irbere  the  action  is  against  a  carrier,  or  an  innkeeper^  for  the 
negligent  keeping  of  tlie  goods  in  hia  care,  whereby  they  were  lost, 
proof  of  the  loss  affords  presumptive  evidence  of  negligence  on  the 
part  of  the  carrier  or  innlieeper  or  his  servants.^  So,  wliere  the 
action  is  against  a  railway  corporation,  for  the  destruction  of  prop- 
erty by  sparks  emitted  from  their  engine,  the  fact  of  the  premises 
having  been  fired  by  sparks  from  the  passing  engine  is  prima  facie 
evidence  of  negligence  ou  the  part  of  the  company.'  {a) 

1  Dawson  d.  Chimney,  E  Ad.  &  El.  n.  b.  164 ;  Storj-  on  BaUmenta,  f{  47S,  52». 
See  ivpra,  $9  213,  222. 

'  Piggot  t>.  EfuCem  lUilroitd  Co.,  3  M.  Or.  &  Sc.  22B.  And  Me  UcCrwuij  v.  8. 
Car  BatlKMd  Co.,  2  AinW.  350.    See  oUo  aiUt,  g  222,  u. 

(n)  Tt  hu  already  been  seen  that  it  ii  negligence.  It  hu  been  held  that  the 
not  nccesiwry  to  alifgB  negligence  mail  ac.  raara  Bliowing  that  the  injury  waa  caused 
tion  aninst  a  common  cacHcr  at  goods,  by  such  an  accident,  irithoat  showing  fur- 
where  tlie  action  i>  based  on  bis  common-  tber  the  negligence  or  careleesneas  of  the 
law  liability  as  insurer,  bat  if  tha  carrier  drfeudant  or  some  defect  in  the  machineiy 
proves  that  the  loss  happened  from  a  csoae  or  property  in  question  is  not  enough  to 
excepted  in  his  contract,  or  that  his  liabil-  pnive  ueRligciice.  Kendall  «.  BobIou,  IIS 
ity  is  reatncted  by  special  stipulations  in  Muss.  234  ;  Ward  i'.  Andraws,  3  Mo.  Ap)h 
the  contract,  then  it  la  necessary  to  prove  376  ;  Hutchinson  v.  Boston  Ois  bight  Co., 
negligence  on  his  port,  and  the  bnrdeu  of  122  Mass.  219  ;  RiiiTnpr  d.  Cinciauutl,  k». 

froof  of  this  Is  on  the  pUintiff.      AJtU,  R.  K.  Co.,  31  Ohio  8l  Se.     But  it  ia  not 

S  213,  210,  320,  and  notes.  often  that  this  s[>euial  question  ariaea,  fur 

It  has  also  been  seen  that  it  is  necessary  generally,  in  proving  the  accident,  circum- 

to  allege  and  prove  negligence   against  a  stances  are  proved  which  have  a  loRical 

rarrier  of  passengers,  and  due  cam  in  the  tendency   to   Hhow  the  ncDligence  of  the 

jilHintilf,  in  order  to  chni^  him  with  an  derendaut,  and  this  is  held  in  most  courta 

injury  received  by  the  passenger,     g  222,  to  be  enough  to  throw  the  onus  of  pebnt- 

uid  notes.  ting  this  evidence  on  the  defendant.  Shear- 

}ns  which  man&Re<Itipld, Negligence,  §G  ;  Baltimore, 

T  of  com-  4c.  B.  R.   Co.  v.  Noeli,   82   Gratt,  (Va.) 

fi  the  aame,  and  394  ;  Peoria,  £i^.  R.  H.  Co.  v.  Reynolds,  SS 

the  points  to  be  nroved  are  :  I.  The  in-  111.  413  ;  Tuttle  d.  Chicago,  &i:.  R.  R.  Co., 

jury  to  the  plaintttT  ;  3.  That  it  waa  iiroz-  48  lows,  233;  Yerkea  v.  Keokuk,  Ac.  Pack- 

unately  caused  by  the  negligence  ol  the  etCa,  7  Mo.  App.  285;  Fcitaln.Middteaei 

dereudent  ;   S.   That  the   plaiutirii  own  R.  K.  Co.,  109  MfL<ia.  333  ;  I'arpue  i.  I«D- 

neglif-Knce  did  not  contribute  to  produce  don,  tc  By.  Co.,  6  Q.  B.  747.    Proof  that 

it.     Uliicago  City  Ry,  Co.  v.  Freeman,  8  a  pei-son  or  corporation  has  failed  to  coni- 

IIL  App.  608.  ply  with  city  ordinances  ia  generally  held 

The  lirst  is  proved  by  any  relevant  evi-  to  be    proof   of   negligence.     Koster   p. 

dence,  iost  as  any  other  material  fact  IB  Noonan,  8  Dalv  (N.  Y.),  231  ;  Hanlon  d, 

the  pUiiitilTs  case  is  proved.  South  Boston  "V..  R  Co.,  129  Mass.  810  ( 

The  second  involveH  several  points  on  Siemers  c.   Eisen.  54  Cal.  41S ;  Willy  v. 

-  '  •■  MuUedy,  8Abb.  (S.  Y.)N.  Caa.97;i) 
]in  V.  Gallagher,  6  Daly  (N.  ¥.)  494. 
to  what  is  evidence  of  negligence  in  car- 
riers, see  ante,  Sj  213,  219,  222,  notes. 
~  -  -  ■  )i^nce  of  the  defendant's 
acting  within  the  scoiio  of 

enough  to  make  a  prima/acie  cose  of  neg-  their  emjitoyment  and  for  the  benent   of 

ligence  ;  but  if,  in  proving  the  injury,  it  is  the  master,  ia  sufGcient  proof  of  the  neg- 


also  proved  that  the  injnry  was  cniMsd  by    Jigenca  of  the  defendant,  though  he  ii 
the  ilelendant's  property,  e,  g.  when  one  is    liable  for  their  acts  which  in  no  way  relate 
injured  by  thederailingofdefendant'scara,     to  the  service,   although   such   acta   nay 


or  similar  accidents,  the   question   arises    hsve  been  done  during  the  »erviee  (Bry- 
whelher  thia  is  prima  fiteU  evidence  of    ant  e.  Rich,  103  Uasa.    ISO;  Palmer   i 
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§  280  a.  o«o«it.  Where  the  damage  for  Thicli  tlie  action  is 
brought  has  reeulted  from  the  misrepresentation  of  a  fact  by  the 

Bailroul,  S  S.  C.  SBO  ;  Jackson  d.  Sec.  Av.  bo  that  no  reasonable  jury  conld  find 
E.R.Co.,47N.  Y,  274;  Haiuon  «.  E.  hgana  it.  Chicago,  4c.  R.  B,  Co.  v. 
&  N.  A.  B.  R.  Co.,  fl2  Me.  34  ;  Garret-  Scales,  90  111.  fiSe ;  Buckle;  v.  New  York, 
zan  V.  Dneukel,  60  Mo.  101),  udIcsb  ths  &o.  K.  R.  Co.,  43  N.  Y.  Super.  Ct.  187 ; 
act  is  wanton  uid  wiirul,  and  in  do  seiiBe  Delaware,  &c  H.  R.  Co.  e.  ToBTey,  S8  N.  J. 
iocidental  to  the  diaciinrge  of  the  Berrant'i  L.  525  ;  Hoyt  v.  City  of  UndBon,  41  Wise- 
duty,  liiftacs  V.  Third  Av.  R.  B.  Co.,  47  lOS  ;  Palinaky  b.  Htv  York,  &•:.  B.  R.  Co., 
N.  V.  123.  aee  alw  an&,  5  68.  A  pawen-  82  N.  Y.  424  ;  lDt«niBtional,  &c.  K.  R.  Co. 
«r  ii^ured  by  a  qiurrel  between  ottiera  on  n.  Halluran,  CIS  Tex.  4Q  ;  Zimmemum  b. 
the  can  may  recover  danjoges  of  the  car-  Hannibal,  &c.  R.  R.  Co.,  7l  Ho.  476;  Bren- 
riFr.  It  is  his  dnty  to  see  that  passengers  nan  d.  Fair  Haven,  Ac.  B.  B.  Co.,  4G  Conn. 
are  not  injured  by  disorderly  conduct  an  2S4.  But  where,  though  the  facta  are  nn- 
his  can.  Pitts.  &  C«n.  B.  B.  Co.  e.  Pilloiv,  disputed,  they  are  such  as  might  or  might 
Pa.,  Jan.  1S7E,  7  Leg.  Gaz.  13.  As  to  the  not  justify  an  interence  of  negligence,  it 
measure  of  damages  see  poll,  S  253.  has  been  xaid  that  the  court  should  decide 

It  must  also  ue  shown  that  the  negli-  whether  there  is  negllgeni^  (Fletvbor  v. 
genes  is  the  proximate  cause  of  the  injury  Atlantic,  &c.  H.  R.  Co.,  64  Mo.  484)  ;  and 
complaioed  of.  DsrKn^r  n.  New  York,  also  that  it  is  for  the  jury  (Uissiuippi,  Ac- 
Ac  fi.  R.  Co.,  18  Hun  (N.  Y.),  398  ;  Peiin-  R.  B.  Co.  v.  Mosou,  Gl  Miss.  231 ;  Central 
■ylvnnio,  Ac  R.  R.  Co.  u.  Ucer,  SB  Pa.  St.  Branch,  &c.  R.  R.  Co.  v.  Hotham,  22  Kan. 
4GS  ;  Pennsylvauia,  jbn.  v.  Hi-nail,  70  Ind.  41 ).  It  is  certaiu  that  the  courts  have  ven 
see  i  Kennedy  c.  New  York,  7S  N.  Y.  muchrt^tricteiithetimitsof thefactswhicO 
SSG.  But  the  iuterposition  of  s  natural  areconclusiveevideoceof  negligence.  Mem- 
foree,  such  as  the  law  of  gravitation,  a  phis,  &c.  B.  R.  Co.  «.  Lyon,  6S  Ala.  71;Co& 
running  stream,  wind,  Ac,  by  which  the  trell  v.  Chicago,&c.  R.  R.  Co.,  47  Wise.  684; 
results  of  the  deffiidant's  careless  act  are  Fairbury  v.  Bogrm,  3  111.  App.  6S  ;  Ciuciu- 
commnnicBted  to  the  plaintiff  or  bis  prop-  nati,  Ao.  R.  R.  Co.  d.  Dnclianne,  4  111. 
erty,  does  not  render  such  act  any  the  Iras  App.  178 ;  Sheehy  e.  Burger,  62  N.  Y. 
the  proximate  cause,  as  where  burning  oil  568.  But  in  cases  where  the  acataut  of 
is  carrieil  on  running  water,  Troin  place  to  the  facta  which  are  relied  on  to  show  negli- 
pkce.  Kuhu  d.  Jruett,  32  N.  J.  Ec^.  647.  gnnce  is  disputed,  or  where,  as  is  stated 
Cf.  Wooley  f.  Oiand  Street,  Ac.  By.  Co.,  above,  though  the  ixiatmee  of  such  factt 
88  N.  Y.  12t.  is  clear,  yet  they  are   not   of  ao   clearly 

The  thinl  [wint  to  he  proved  is  that  the  n^liaent  a  nature  that  a  jary  would  bo 

injury  comjilaiurd  of  was  not  caused  by  hound  to   find   nesUgpnce,    the   nmiority 

the  plaintttrs  own  negligau*,  either  solely,  of  the  decisions  holdN  that  the  jury  nhonld 

or  in  connection  with  the  negligence  of  the  have  all  the  facts  in  the  case,  which  have  a 

defendant.      For   a   general  discussion  of  tendency  to  prove  negligence,   submitted 

tbis  point  snii  the  ijntation  of  conniarative  to  them  with  proper  instroctions  by  the 

negligence,  see  poii,  %  232  a,  note  (it).   As  to  judge,  and  should  decide  whether  or  not 

the  iuterjiosition  of  the  negligence  of  third  the  plaintiff  or  defendant  was  negligent. 

parties,  concurrently  with  the  negligence  LJnnehan  d.    Snmpsou,    126   Mass.   G06  ; 

of  the  defendant,  and  acting  with  it  to  pro.  Williams  o.  Atchison,  Ac.  B.  R.  Co.,  22 

duce  the  injury,  the  rule  srems  to  be  that  Kan.    117  ;   Cassidy  v.   Angell,  12  R.  I. 

If  the  defendant,  by  using  such  diligence  447;  Watkinss,  Atlantic  Ave.  B.R.  Co.,  20 

uhewaa  bound  to  use,  could  have  averted  Hun  (N'.Y.),  237;  Philadelphia,  Ac,  B.R. 

the  mishap,  then  the  intervention  of  the  Co.  t.  Killipa,  33  Ph.  St.  406 ;  Ditbemer  v. 

negligence  of  third  parties  will  not  be  a  Chicngo.Jic.  R.K.  Co.,47  Wisc.138;  Sbaf- 

delence  to  him.     SUtor  v.  Merseieau,  64  tern.  Evans,  S3  Cal.  32;  Townee.  Nashua, 

N.  Y.  138 ;  Shearman  A  Redfield,  Ifegli-  Ac  R.  R.  Co.,  124  Mass.  101  ;  Cook  v. 

gence,  §  in.     Cf.  Ring  v.  Cohoes,  77  N.  Union,  tc.  R.  B.  Co.,  12B  Mas*.  67;  Taber 

Y.   83.      It  haa  been   a   vexed   question  b.  Delaware,  Ac.  R.  B.  Co.,  71  N.  Y.  48B  ; 

whether  the  court  or  jury  should  decide  Houston,  Ac  R.  R.  Co.  v.  Randall,  GO  Tex. 

what  is  negligence  in  each  case.     If,   on  2.^4  ;  'Swoboda  v.   Ward,   40  Mich.   420  ; 

undisputed  facts,  or  on  the  plaintiff's  own  Qrand  Bapids,  Ac  B.  B.  Co.  v.  Martin,  41 

•howing  in  putting  in  his  case,  the  irre-  Mich.  667;  Erd  d.  St.  Paul,  S2  Minn.  443; 

dstible  conclusion  is  that  no  evidence  of  Woodfolkn.  Uacon,  Ac.  B.  B.  Co.,G6  Oa. 

Diligence  has  been  put  In,  the  court  may  4G7  ;    Bunt   r.    Salem,   121   Mass.  294  ; 

withdraw  the  case  from  the  jury,  and  so  OUuiaii  v.  Noyea,  67  K.  H.  627. 
if  negligence  appears  irresistibly  proven, 
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defondaut,  it  ta  oecessaiT'  to  prore  not  only  that  the  statement 
was  falso  in  fact,  but  that  it  was  made  fraudulently,  or  without 
probable  cause ;  for  if  it  was  not  known  to  be  false  by  the  party 
making  it,  but,  on  the  contrary,  was  made  honestly,  and  in  full 
belief  that  it  was  tnie,  he  is  not  liable  at  law.  Thus,  where  the 
allegation  was,  that  the  defendant  falsely  represented  to  the  sheriff, 
that  one  J.  W.,  then  in  custody, was  tiie  same  J.  W,  against  whom 
the  sheriff  (plaintiff)  had  another  process;  it  was  held  a  good 
defence,  that  the  defendant  believed,  upon  good  and  probable 
grounds,  that  the  representation  was  true.'  (a)  So,  if  an  agent 
assume  to  act  eib  such  after  the  death  of  his  principal,  but  in  justi- 
fiable ignorance  of  that  fact,  ho  is  not  liable  for  such  misrepresen- 
tation of  his  agency .3 

§  230  b.  injnrieB  to  land.  Whenever  this  action  is  brought  for 
an  injury  to  land,  it  is  sufficient  for  the  plaintiff  to  allege  and  prove 
his  poBseaiion  of  the  property,  in  order  to  entitle  htm  to  the  action 
against  a  stranger.  If  the  possession  was  in  fact  vacant,  proof  of 
his  title  alone  will  be  constructive  proof  of  his  possession.  The 
nature  and  value  of  his  interest  will  become  material,  only  as  they 
affect  tlie  amount  of  the  damages ;  and  for  this  purpose  an  equi- 
table title  may  be  shown,  and  will  be  sufficient  to  entitle  him  to 
full  damages.*  (6) 

§  231.  Defence.  0«n«rai  laBus.  Under  the  general  issue,  the 
defendant  is  ordinarily  permitted  to  give  evidence  of  any  matters 
ex  pott  facto,  which  show  that  the  cause  of  action  has  been  dis- 
charged, or  that  iu  equity  and  conscience  the  plaintiff  ought  not  to 

1  Collins  V.  Erans,  B  Jur.  31fi  :  S  Ad,  &  EI.  N.  R.  804,  820.  If  the  part;  who  nude 
the  representotjon  knew  it  at  the  time  to  he  untrue,  this  is  sufficiont  eridence  to  saa- 
tain  the  alteration  of  fmml  and  deceit,  though  he  did  not  intend  actually  to  defraud 
er  injure  the  other.  Watson  t>.  PoiilHon,  IS  Jur.  1111.  And  aee  Pothill  v.  Walter,  3 
B.  &  Ad.  113.  But  in  the  sale  of  real  estate,  if  the  rendor  mahe  representations  re- 
specting the  laud  which  are  materially  errocvons,  going  to  the  basis  of  the  contract, 
equity  will  rescind  the  purchase,  though  the  Ti'tidor  had  no  intention  to  deceive.  Tay- 
lor 0.  Fleet,  1  Barbour,  471.  And  see  Doggett  r,  ETerson,  S  Story,  733;  1  Storv,  Eq. 
Jur.  3  193.     As  to  goodi,  see  Johnson  v.  Peck,  1  Woodb.  k  Minot,  SH. 

*  Smout  0.  Ilhery.  10  U.  4  W.  1.  And  see  Story  on  Agency,  g  26Bii;  Paalay  ». 
Freeman,  3  T.  It.  57  i  Haycraft  k.  Creai*,  2  East,  92  ;  Wilson  D.  FoUar,  3  6.  ft 
D.  570. 

'  Gnnlner  d.  Heortt  1  Comst  S2S  ;  3  Barb.  9.  C.  US  ;  Schanck  v.  Cattrsll,  I 
N.  J.  .'.. 

<[n)  A  fiilse  statement  oC  nine  \»  not  of  an  a^olning  proprietor  ^ve*  to  the  lat- 
Bctionnble.  Ellis  d.  Andrews,  Sfl  S.  Y.  ter  no  cause  of  action  against  the  former. 
83.  But  see  SJnmr  v.  Cauaday,  53  N.  Y.  Cha«e  v.  SUvcatone,  62  Me.  17G  ;  Chaae- 
306,  that  it  is,  if  it  is  an  affirmation  of  a  more  ti.  Kichaids,  7  H.  L.  Caa.  349 ;  Han- 
fact  rather  than  expression  of  An  opinion,  ion  v.  M'Cue,  4S  Cal.  303.     Bnt  see  Sweet 

ib)  The  diversion,  by  digging  a  well  on  r.  Cutu,  BO  N.  H.  43B,  and  note  to  a.  c. 

ones  own  premises,  of  an  unknown  auV  11  Am.  U  Reg.  K.  a.  14  ;  Bunelln.  3«1U- 

tanwnean  current  of  water  from  the  well  bur;  Manuf.  Co.,  43  N.  H.  SOS. 
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recover,'  Thus,  &  release,  A/ormer  recovery,  or  a  tati^aetion,msy 
be  given  in  evidence.^  So,  afeo,  in  an  action  for  enticing  away  a 
servant,  tlie  defendant  may,  under  this  issue,  give  evidence  that 
the  plaintiff  has  already  recovered  judgment  for  damages  against 
the  servant,  for  departing  from  liis  service,  and  that  since  the 
commencement  of  the  present  action,  this  judgment  had  been  sat- 
isfied.' lSo,  in  an  action  on  the  case  for  beating  the  plaintiff's 
horse,  the  defendant  may  show  that  it  was  done  to  drive  the  liorse 
fram  his  own  door,  which  he  obstnicted.*  And  in  an  action  for 
obstructing  ancient  lights,  by  the  erection  of  a  house,  a  cuBtomary 
right  80  to  do  may  he  given  in  evidence.'  So,  iu  an  action  for 
biuderiug  the  plaintiff  in  the  exercise  of  liis  trade,  it  may  be  shown, 
under  this  issue,  that  the  trade  was  unlawful ;°  and  in  an  action 
for  destroying  a  rookery,  it  may  be  shown  that  it  was  a  nuisance.^ 
And,  in  general,  wherever  an  act  is  charged  in  this  form  of  action 
to  have  been  fraudulently  done,  the  plea  of  not  guilty  puts  in  issue 
both  the  doing  of  the  act,  and  the  motive  with  which  it  was 
done." 

§  232,  Spoolal  pleM.     But  to  this  rule  there  are  some  exceptiont/ 
such  as  the  statute  of  limitationa ;  justification,  in  slander,  by 
alleging  the  truth  of  the  words ;  retaking  on  fresh  pursuit  of  a 
prisoner  escaped ;  which  cannot  be  given  in  evidence,  unless  ' 
s{>ecially  pleaded.^ 

§  232  a.  iregllgsnoA  on  part  of  plalntdff.  The  defendant  may  also 
prove,  in  defence,  that  the  injury  might  have  been  avoided  by  the 
use  of  due  care  on  the  part  of  the  plaintiff;  for  the  question  is,  not 
only  whether  the  defendant  did  an  improper  act,  but  whether  the 
injury  to  the  plaintiff  may  legally  he  deemed  the  consequence  of  it. 
But  it  will  not  be  sufficient,  as' a  complete  defence  to  the  action, 
to  show  merely  that  the  plaintiff  is  chargeable  with  want  of  due 
care,  nnless  the  injury  was  entirely  caused  by  such  omission ;  for 
if  it  only  contrihuted  to  it  in  part,  the  plaintiff  may  recover ;  and 

»  Bird  V.  Rundall,  3  Bnir.  1358,  pir  Ld,  M»nJifieH. 

*  IliM.  ;  YelT.  17*",  n.  (IJ,  bv  Metailf ;  Stephen  on  PletA  182,  IflS  (Am.  ed, 
1324) ;  StafTord  v.  Clark,  2  Binfi.  877  ;  Anon.,  1  Com.  273. 

■  Bird  V.  Randall,  3  Burr.  134fi. 

*  SIntpr  e.  3H-ann,  2  Stra.  872. 
»  Anon.,  1  Com.  273. 

■  Tarleton  v.  .MrOawlev,  Peskf'n  Cn->.  207,  pCT  Ld.  Kenvon. 

T  Hnnnsm  v.  Hockett.'s  R.  &  C.  S34.  But  if  it  be  n  niiblio  nnisBnce,  not  spe- 
cially ininrions  to  the  party,  he  has  no  right  to  abate  it.  Dime«  v.  Petley,  16  Ad.  & 
EL  V.  a.  27S. 

*  Mummary  r.  Paul,  B  Tnr.  98B.  So,  fn  an  action  on  the  cum  for  wrongfully  kes^ 
ing  a  fcrodouB  dog,  knowing;  him  to  Im  of  such  a  disposition,  the  plea  of  not  gailty  u 
held  to  pat  in  issue  the  scieiUer.     Card  o.  Caw,  12  Jar.  2*7. 

*  1  Chitty  on  PI.  pp.  433,  4S4. 
vou  II.  — 16 
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hia  own  miaconduct  ia  that  case,  if  available  to  the  defendant,  will 
get  in  reduction  of  damages.'  (a)     And  if  the  plaintiff  was  at  the 

1  ButterKel-I  p.  Forrester,  11  Ewt,  90  ;  Msrriott  v.  Stauley,  IK.  kQ.  668;  Bridge 
V.  OTBDd  Junction  ^ailv.  Co.,  S  M.  &  W.  244  ;  Clajarda  v.  Dethick,  12  Ad.  &  m. 
H.  B.  439  i  Perkina  «.  Eutern  R.  R.  Cu.,  30  Ue.  307  ;  QreHnUna  v.  Cbaiilin,  Id  Law 
J.  Eich.  273.    See  Moors  d.  Abbot,  82  Ue.  4S. 

(o)  Ons  who  i«  injured  by  the  mere  he  cannot,  tee  Jonsa  v.  Andover,  10  Allen 

ni-gligence  of  anolher  ciiiDot   recover  at  <Hass.),  IS;  Cratty  v.  Hansur,  57  Me.  423  ; 

law  or  in  equity  any  compeuiiatiou  for  his  johnaoa  r.  Inuburf^,  47  Vt.  28  ;  Saiith  v.   , 

injury  if  lie,  by  his  own  or  hU  Hgeot's  or-  B.  &  M.  R.  K.  Co.,   120  Uafs.  4S0  ;  Mc- 

diiiRiy  □egliKiitiL'e  or  vilful  wrong,   con-  tirath  v.  Merain,  112  U&as.  467.     Thathe 

tributed  to  produce  the   injury  oF  which  can,  tee  Sutton  v.  WauwatasB,  29  Wis.  21; 

he  compkiiis,  so  that,  but  for  his  concur-  Carroll  v.  StaUn  Is.  R.  R.  Co.,  68  N.  Y. 

ring  and  co-operating   fault,   the   injury  126  ;  Pbila.,  fee.  R.  R  Co.  i'.   Phila.,  &c. 

would  not  have  happened  to  him,  em-ept  Towboat  Co.,  23  How.  (IT.  S.)  209.     See 

where  the  direct  caiuw  of  the  injury  is  the  ako  anle,  {  199.     In  Baker  d,   Portland, 

omi&siuDor  the  other  puny,  after  becotDiDg  68  Me.   19i),  the  rule  is  wid  to  be  that 

aware  of  the  injured  [larty's  negligencf,  to  the   pisiiitilf  in   such  coses  msy  recarer 

use  a  proper  dej^ree  of  care  to  avoid  the  unless   the   unlawful    act   coiUribuied   U 

consequences  of  such  negligence.     Shear-  produce  the  injury.     Cf.  Steele  v.   Bnrk- 

loan  t  KedPield  on  NfRligence,  S  25.     St.  hanlt,  104  Mass.  69.     !□  some  States,  the 

Louis,  &c.R.lt.  Co.  V.  Mathiik9,50Iud.  65;  rule  that  the  plaintiff  cannot  recover  if  hia 

Riohmonii,*c.R.B.Co.B.  MorrU,  SlGmtt.  own  m-gligence  contribut™  to  cause  the 

( Vs.)  200  ;  South,  &c.  R.  R.  Co.  v.  Tliomp-  injury,  has  been  niodiSed  by  introducing 

•on,  62  Ala.  494;  Lake  Shore,  &c.  R.  K.  Co.  a  comparison  between   the  aegligpnce  of 

V.  Clemens,  6  IIL  App.  77.     But  if  the  the  parties,  and  if,  by  such  comjiariiion, 

ptaintitTs  uegligence,  though  accompany-  it  appear?  Ibat  the  neKligence  of  the  plnin- 

ing  the  injury,  is  not  the  cause  of  it,  and  tiff  was  slight  and  tliat  of  the  defendant 

the  defendaat's  neglij^Dce  does  cause  it,  wu  gross,  then  the  plaintiff  is  still  enti- 

ths  plaintiff  can  recover.     Gould  v.   Mc-  tied  to  recover.     Chicago,  *c.  R.  R.  Co.  o. 

Keona,  Si  Pa.  St.  297;  Frick  o.  St.  Louis,  Hnrwood,  90  111.  425;  Toledo,  &c.  R.  R.  Co. 

4c.  R.  R.  Co.,  5  Mo.  App.  435.     Where  a  o.  O'Connor,  77  III.  891.     In  aueh  cases 

party  injured  so  that  death  must  fallow  if  it  ii  incumbent  on  the  plaintiff  to  show 

relief  is  not  had  employs  a  competent  phy-  thin  comparison,  and  to  prove   that   his 

siciiin,  the  fact  that  a  mistake  may  have  negligence  ia  slight   compared  with  that 

been  made  in  the   treatment  which  con-  of  the  defendant.     Chicaeo,  &>,  R  B.  Co. 

tributed  to  tbe  death  does  not  release  the  n,  Harwood,  ut  tup. ;  Rocktbril,  &c.  R.  R, 

defrndantafrom  liability.    Snnter  if.  N.  Y.  Co.  v.  Delaney,  82  111.   198;  Schmidt  F'. 

C.  K.  R.  Co.,  S.  V.  Ct.  of  App.,  14  Alb.  Ohioago,  4c.  K.  R,  Co.,  83  III.  405:  Hughes 

L.J.S8;Colliuso.  CiuncilBlutrs,32[owB,  o.  Muscatine  Countv,  44  Iowa,  672 ;  Quinn 

324.     Tbe  neglect  of  a  patient  to  follow  d.   Donovan.   85   111.   T.»i.     This   rule  ot 

the  diractions  of  hia  surgeon   is  prima  comparaiiBC    negligtna    is    not     bv    any 

facit  evidence  of  contributory  negligence,  means  universnlly  admitted  in  the  iTnited 

and,   anless  rebutted,   releases  tlie  latter  Slates,  and  baa  not  been  allowed  in  the 

from  liability  from  injuries  alleged  to  be  recent  cases  of  Marble  v.  Ross.  124  Mssn. 

duelohianegligonca.    Geiselman  f.  Scott,  44;  Pennsvlvania  R}-.  Co.  d.  Righter,  42 

25  Ohio  St.  8S ;   Hubbanl  b,  Thompson,  N.  J.  L.  180  :  Potter  b.  Warner,  91  Pa.  St. 

109  Mass.  236;  McCandless  ir.  UcWba,  22  362.     In  Massachusetts,   by  statute,  con- 

Penn.  St.  272.  The  care  which  the  plaintiff  triliutory  negligence,  unJest  ifrosi,  is  not  a 

is  obliged  to  noe  is  that  which  is  reasonable,  defence   to  an  action   against  a  railroad 

according  to  his  sUoation  ;  he  is  not  held  company  for    DegUgence    at    a   croiaing, 

to  the  utmost  possible  exertion  of  carv.  Pub.  Stat.  c.  112,  S  S13.     This  statute  is 

Chicago,  &c.  R  R.  Co.  v.  l)onahue,  76  III.  based  on  the  policy  of  keeping  the  railroad 

106  ;  Thurber  B.  Harlem  Bridge,  4c.  Ry.  companies  vigilant  at  such  places,  and  is 

Co.,   60  N'.  Y.  326.     Whether,  if  one  be  a  departure  from  the  common-law  rule  on 

engaged  in  an  unlawful  act,  — .travelling  this  subject.     As  to  the  burden  of  proof, 

on  Snndsy  for  instance,  for  pleasure  or  on  the  generally  received   rule  seems   to   b« 

husiness,  in  violation  of  the  statute,  —  ha  that  the  burden  of  showing  contributory 

may  maintain  an  action  for  an  inji      '  "  " 

ii^ligenc«,   the  authorities  differ. 
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time  a  passenger  in  the  vehicle  of  another,  he  becomes  so  far 
identified  with  the  owner  and  his  servanta  as  that  their  want  of 
due  caro  may  be  shown  in  defence  of  tlie  action.^ 

§  232  b,  Co-aoTvanU.  Where  the  injury  complained  of  was  oc- 
casioned by  the  negligence  of  a  person  in  the  defendant's  employ- 
ment, it  has  often  been  found  extremely  diilicult  to  determine 
whether  the  relation  of  master  and  servant  existed,  so  as  to  charge 
the  defendant  or  not  But  by  comparing  the  adjudged  cases,  the 
principle  to  be  deduced  from  them  scemu  to  be  this,  —  that  where 
the  person  employed  is  in  the  exercise  of  a  distinct  and  indepen- 
dent employment,  the  owner  parting,  for  the  time,  with  all  control 
over  that  which  is  the  subject  of  the  bailment  or  contract,  sod 
having  no  control  over  the  conduct  of  the  person  employed,  or  his 
servants,  such  person  stands  in  the  relation  of  a  sub-contractor 
only,  and  the  persona  whom  he  employs  are  his  own  servants,  and 
not  those  of  the  principal  party;  and  therefore  the  latter  is  not 
liable  fur  their  negligence  or  misdoing.  It  is  to  this  point,  there- 
fore, that  the  evidence  on  each  side  should  be  directed,'  Thus, 
the  trustees  under  a  public  road  act  were  held  not  responsible  for 
the  negligence  of  the  men  employed  in  making  the  road,  the  work 
being  carried  on  by  a  regular  surveyor  in  their  aljscnce,  whom  they 
had  no  riglit  to  turn  out  of  employment.^    So,  where  a  licensed 

1  Thorogood  f.  Brjati,  8  M.  G.  &  8.  115  ;  CattUn  v.  Hills,  Id.  I2S. 

■  Storj  on  Agency,  £  iM  a  (2d  eJ.),  238-233  ;  Powell  d.  DtvuiKy,  3  Ciuti.  SOO ; 

Lynch  V.  Nardin.  I  Ad.  &  Ell,  k.  b.  29. 

*  Dmican  d.  Findlater,  fl  CL  &  Fin.  S94,  610. 

Honit,  93  U.  3.  291 ;  Sanders  v.  Reiater,  on  tbe  defenrjuit  to  meet  tlili  prima  /ocis 

1  DbIc.  Terr.  151  ;  Hoyt  o.  City  of  Hud-  wse  of  due  care. 

•on,  41  Wia.  105  ;  Snyder  v.   Pittsburgh,  la  addition  to  the  remedies  which  the 

tc.   R.    B.   Co.,  U    \V,    Vn.   H  ;  Holt  r.  injured  parlij  haa  amitist  those  by  whoae 

WhHtlpy,  61  Ala.  589;  Tf  xns,  &p.  R.  R.  Co.  negligence  ha  is  injured,  there  is  also,  in 

».  Murphv,  46  Tei.  355  ;  Hociim  v.  Weith-  niosl  States,  a  stslutory  remedy  given,  if 

ttrirk,  22'Miiin.  152  ;  lint  the  better  rule  the  injured  iierson  dies,  to  his  iieit  of  kin 

ia  thHt  the  hurden  of  Bhowinp  due  care  ia  or  persona)  representatiTes.   In  some  States 

on  the  plaintiiT.      Lane  v,   Crombiii,  12  this  rfmedy  is  nh-ea  only  when  the  injury 

Pick.  IMass.)  177;  Murphy  ».  I>«ine,  101  is  caused  iiy  the  negligence  of  ■  railnrnd 

Mnsi.  165  :  ShcamiBii  &,  Kedfield,  Negll-  or  stenmlioiit  company,  or  some  conioion 

Rpucp,  3  112  i   IfliiisviHe,  ftc.  R.  R.  Co.  v.  carrier.     In  others,  U  is  good  against  any 

Bolnnii,  53  lnd.898;  Beaton  17.  Central  ILR.  one.     The  negligrnce  must  be  jiroved  just 

Co.,  42  Iowa.  192  ;  Chicopj  City  Ry.  Co.  as  if  the  action  were  brought  by  the  in- 

V.  Freeman,  6  111,  App.  808.     Perhaps  Iha  jureil  party,  and  contributory  neglipfiice 

apparent  conflict  of  the  decisions  may  Iw  by  the  nominnl  plaintiff  will  not  defeat 

explained  by  the  fact  that  in  cases  where  the  action.     Shearman  &  Redtield,  Negli- 

it  U  held  that  the  defendant  must  show  gence,  SS  290-302.      Thia  remedy  is  purely 

contributory  ni'gligence,   the  plaintiff,  in  statutory  and  does  not  eiist  at  common 

putting  in  his  case,  haa  shown  facta  which  law.     Sullivan  v.  Union  Pacific  R.  R,  Co., 

make  ont  n  primn /n™  case  of  due  care;  1  McCrarv,  Cir.   Ct.  301.     Cf.   Edgar  v. 

and  when  the  courts  say  the  burden  of  Cnstello,  14  3.  C.  20;  Armstrong  o.  Beadle 

proof  of  contributory  negliaance  ia  on  the  6  Sawyer,  Cir.  CU  484, 
defenduit,  they  mean  tlAt  it  is  iacuaibeot 
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drover  undertook  to  drive  an  ox  to  tbe  slangfater-house,  and  sent 
him  by  his  own  servant,  througti  whose  negligence  the  ox  did 
damage,  it  wan  held  that  the  drover,  and  not  the  owner  of  the  os, 
was  liable  for  the  damage,  as  be  was  in  the  exercise  of  an  inde- 
pendent employment,  and  had  the  exclusive  control  of  tbe  subject 
of  the  contract.' 

1  Milligan  v.  Wedge,  12  Ad.  1  EL  737.  Aod  see  Buty^eaa  v.  Gray,  14  Uir  Jouro, 
^J.  9.  184  ;  Qnarmarr  o.  Bnmett,  fl  M.  *  W,  499  ;  Hapwn  c.  Ciibitt,  *  M.  *  W.  710: 
White  V.  Hague,  2  Dawl.  t&j.  33  ;  Earl  b.  UhII,  2  Utt  353.  These,  and  other  ubsf* 
cited  in  them,  devolve  the  liubility  ao  the  pi^rsoti  who  vaa  th«  maatei  a(  the  enterprise. 
Other  cases,  apparently  nearlv  similar  in  thpir  facta,  Itavu  held  the  general  owner  liable; 
hut  it  will  be  found,  on  examination,  that  in  those  cases  Uie  gauerai  owoer  of  the  aubject 
was  also  the  master  of  the  work,  ntuinitiK  the  managernent  and  control,  and  rendering 
the  contract  in  essence  hut  a  cnse  o1  tner?  day  labor  or  ordinary  service.  See  Littledile 
r.  Lord  Lonsdale,  2  H.  Rl.  267,  BBB;  Stone  o.  Cffllmnn,  15  Pick.  297;  Waustalle.  Pooley, 
e  CI.  t  Fin.  910,  n.  ;  Ranillcson  i>.  Murray,  8  Ad.  &  Et.  109  ;  Sly  v.  Edgely,  6  Esp.  tl  ; 
Matthews  u.  W.  Lond.  Waterw.  Co.,  4  Campb.  403;  Leslie  d.  Roiiads,  *  Taunt.  849.  Tha 
case  ol  Bush  e.  Stainman,  1  B.  &  I',  404,  In  which  the  owner  of  a  house  was  held  liable 
for  the  neffligpnce  of  laborers  employed  by  a  coutrautcr,  who  hod  umJertaken  to  repair 
the  house  nv  the  job,  wa»  disapproved  aa  an  extreme  cnse,  by  the  Ld.  Chancellor,  in  Dun- 
can B.  Findlater,  S  CI.  ft  Fin.  903,  and  by  lA.  Brougham,  Id.  909;  and  was  doubted 
by  Ld.  Denman,  in  Milliganc.  VTed^,  »upra,  and  it  has  since  been  overruled  in  Reedie 
V.  N.  West.  Kailw.  Co.,  13  Jur.  869.  [a]  By  the  Aasizes  Act  of  11  Geo.  IV.  and  1  W. 
I  v.,  c  eS,  9  H<  common  carriere  are  randereil  liable  for  the  feloaiaus  a<ita  of  jermnHs  tn 
Uitir  emploj/meTd.  Under  this  statutory  provision,  a  railway  corporation  is  held  liable 
for  the  acts  of  the  servants  of  those  who  hod  undertaken,  by  special  contract,  to  do 
thispnrt  of  the  buainess.     Machu  «.  London  &  9outhvastem  Raiiw.  Co.,  13  Jur.  GOl. 

Where  several  persons  are  employed  in  the  same  service,  and  one  of  them  ia  injared 
bv  the  cnrelenanesa  of  another,  the  master  or  employer  ia  not  liable.  Winterbottom  v. 
Wright,  10  M.  &  W.  109  ;  Strange  v.  McCormick,  3  Am.  Law  Jour.  n.  s.  39S  ;  Far- 
well  1-.  Boston  &  Worceiler  R.  R,  Corp.,  4  Met,  43  ;  Priestloy  d.  Fowler,  3  M.  fc  W.  1; 
Murray  »  8.  Car.  R.  R.  Co.,  1  McMull.  335 ;  Hayes  o.  Western  K.  R.  Corp.,  S  Cosh. 
S70.  (£} 

(d)  The  case  of  Bush  r.  Steinman  B.  B.  Co.,  72  Ind.  SI,  et  coses  passim;  Sam- 
was  eiaiuined  ut  consiilerable  leneth  by  merttnys  e.  Kanaas,  &c.  R.  R.  Co.,  2  Col.  T, 
Thomas,  J.,  In  Hilliard  v.  Richardson,  3  484  ;  Mullan  n.  Philadelphia  3.  S.  Co.,  7S 
Gray  (Milan.),  349,  and  its  authority  was  Pa,  St.  25  ;  Mansfield  Coal  &,  Coke  Co.  v. 
denied.  That  case  decides  that  the  owTier  McEnery,  9!  Pa.  8t.  186. 
of  land  who  employs  a  cnqienter,  for  a  The  harilshipa  which  this  rals  has 
■[lecilic  price,  to  alter  and  repair  a  build-  brought  about  in  caaes  where  a  large  mim- 
ing thereon,  and  to  fnniiah  all  materials  ber  of  persons  ara  employed  in  dangerous 
for  this  purpose,  ia  not  liable  for  damages  occupations,  as  railroad  and  other  cor|<ora- 
resulting  to  a  third  person  from  bnar<U  de-  tion  employeea,  have  caused  very  genuFnl 
posited  in  the  highway  in  front  of  the  dissatisfaction,  and  in  many  Stales  the 
lund  by  a  teamster  tn  the  ernjiloj^  of  the  rule  is  entirely  abrogated,  either  hy  the 
c:ir]ienter,  and  intended  to  be  used  in  anch  decisions  of  the  court  or  by  express  stnl- 
alteration  and  repair,  and  in  accord  with  nte.  There  is  a  general  tendency  in  the 
this  ileciKion  is  McCarthy  v.  Portland  American  decisions  to  hold  that  one  to 
Second  Parish,  Tl  Mp.  318.  Cf.  Kille»  whom  the  master  entrusts  the  whole  auper- 
V.  Faxon,  125  Mass,  485.  vision  of  the  employment,  or  possibly  any 

{b)  The  general  rule  in,  that  the  master  Be|iarate  department  of  the  employment,  ia 

(snotliable  to  a  servant  for  injuries  caused  not  a  fellow-servant  with  other  servants  of 

by  thenegli^n(«of  afellow-wrvant.    This  the   same   toaster,    but   ia   a   substituted 

negligence  is  one  of  the  risks  which  the  master,   and  so  rendera  the  master  liablr. 

servant  takes  into  account  in  entering  the  Crispin  r.  Babbitt,  SI  X.  Y.  616  ;  Lake 

employment.      Kellej  u.  Boston  Lead  Co. ,  Shore,  &=.  R  E.  Co.  v.  Lavelley,  3<}  Ohio 

128   Mass.    456;    Quincy  Mining  Co.  «.  8t,  221  ;  Heiner  p.  Heavelraan,  45  K.  Y. 

Eitt^  42  Mich.  34  ;  Gormley  v,  Ohio,  &C.  Super.  Ct.  88 ;  Lake  Superior  Iron  Co.  v. 
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EriokaoQ,  SS  Hiofa.  <S2;  Devmy  e.  Tulcso  by  the  n«g1igeiica  of  «  enptnor  fellow- 
Iron  Worka,  4  Mo.  App.  SSS ;  BrBb>>ets  v.  Bcrvmt,  whose  directiocB  he  is  bounil  to 
Chicago,  &c.  R.  B.  Co.,  33  Wis.  260;  Louis-  obey.  Cowles  c.  Riuhmond,  &c.  R.  R  Co. , 
Tille,  4c.  a  B.  Oo.  e.  Blur,  1  Tenn.  Ch.  84  N.  C.  309.  This  is  nndouhtadly  too 
851 ;  Lalor  v.  CMcbrd,  fcc  R.  B.  Co.,  52  broad  s  stateniPDt  uf  the  rule. 
111.  401;  Speed  r.  Atl>Dtic,Aa.  R.  R.  Co.,  Th«r«  hnsalso  been  a  limltadoD  to  the 
71  Mo.  SOS  ;  Brothera  r.  Carter,  52  Ho,  rule  eBlablishod,  that,  if  the  two  KTVints 
87S  ;  Mean  v.  Holbrook,  20  Ohio  St  137.  kto  employed  in  totally  dUtinct  de}Art- 
While,  huwevKr,  thia  geoeral  tendency  ments  of  tlie  employment,  they  are  not 
'    1   been    ackaowied);ed    in  nioet  of  the  fallow-H         '    '                              ~           ' 


United  States,  the  rarious  decisions  of  the  Mte  the tnoater  (Ryan  f.  Cbicago,  &c.  B.  R. 
courte  iu  wMiJi  they  bare  either  stated  Co.,  SO  111.  171)  ;  e.  g.  tbuse  who  eapply 
the  iirinciplMby  whidiauchcaseaof  "anb-    machiuery   are   not   fellow -servants   with 


•tituted  inaBter  "  sboolil  be  regulated,  or  those  who  use  it  (Ford  r,  Fiti^liurj;  R.  R. 

have  decided  in  particular  instances  whetb-  Co.,  110  Mass.  240  ;  Flike  n.  Boston,  Ac 

er  a   particular   servant  occnpira  such  a  R  R  Co.,  53  N.  Y.  649 ;  Tautrein  v.  SL 

telation    to  his  master  and  to  the  other  Louis,  kc  Ry.  Co.,  3  Uo.  Apji.  G3S)-    Bat 

aerrants  ai  to  constitute  him,  with  regard  the  decisions  are  very  conSicting,  and  the 

to  them,  the  representative  of  the  master,  best  ones  seem  to  limit  the  cases  where  a 

in   such  a  way  as  to  render   the   master  liability   is   imposed   on    the   master   so 

liable  for  the  negligence  of  such  aervents,  strictly  as  to  render  the  distinction  of  not 

if  another  servant  ia  injured  by  it,  show  much  value.     Thus  it  has  been  held  that 

the  greatest  variance,  and  make  it  im]io»-  a  laborer  and  engiaeman  vngnged  logether 

aible  in  every  cose  to  say  what  the  law  of  in  the  depot  grounds  (Chicago,  ke.  R  B. 

that  cue  will  be  except  by  com)>aring  the  Co.  v.  Murphy,  fi3  111.  336),  were  fellow- 

various  decisions  of  the  State  in  which  that  eerveuts.     So  of  a  milesman  and  general 

porticuhu  case  arises.     To  follow  out  the  traffic  uianager  (Carney  c.  Belfast,  &c.  Ry. 

decisions  on   these  points  with  such  mi-  Co.,  Ir.  Law  T.  217,  1875]  ;  and  a  work- 

nutenesB  would  evidently  be  foreign  to  the  man  iu  the  colliery  and  the  manager  (Har- 

pkn  of  a  work  like  this  truatiae  on   Evi-  rell  v.  Landen  Steel  Co.,  81  L.   T.  n.  b. 

Oence.     The  generul  principle,  so  far  as  it  433 1   si«.     Bo   are   a   road-master   and  a 

has  taken  any  distiuct  fomi,  hsa  been  de-  laborer  employed  by  him  to  work  in  re- 

scribed  above.     To  illustntta  this  princi-  pairing  the  road  (Lawler  o.  Androsnifigin 

pie,  the  following  cases  may  be  of  use,  and  K.  fi.  Co.,  SS  Me.  4flS) ;  or  a  rosd-master 

especially  if  they  ar«  cocu|iareJ  with  the  and  an  engineer  or  a  firenian  (Walker  n. 

cases  cited  under   the   next  exception  to  Boston,  Ac.  R.  R  Co.,  128  Masa.  8) ;  and  a 

the  general  rule,  which  ia  eloaely  connected  telegraph  operator  at  a,  railroad  station  and 

with  thia  exception,  by  which  servants  who  an  engineer  (Dana  v.  NewTork,  tic.  R.  R 

are  employed  in   distinct  departments  of  Co.,  83  Hun  {N.  Y.),  473)  ;  so  a  switch- 

the  same  employment  sre  allowed  to  sue  man  and  the  engineer  of  a  switch-engine 

the  master  for  the  negligence  of  each  other.  (Chicago,  &c.  R  R  Co,  n.   Henry,  7  IlL 

The  captain  of  a  ship  is  not  a  fellow-  A  pp.  322).  Cf.  Albrou.  Agnwani  Canal  Co., 

•errant  of  the  sailors,  but  is  the  agent  of  6  Cush.  76  ;  Brown  v.  Maxwell,  8  Hill, 

the  owners  of  the  vessel ;  and  the  owners  fi02  ;  Coon  b.  Syracuse,  &c.  R.  R.  Co.,  6 

are  responaible  for  injuries  resulting  to  a  Barb.  231;  Ryan  v.  Ciimberlandi  Ac  R.  R 

aailor  through  the  negligence  of  the  ™p-  Co.,  2S  Pa.  St.  389  ;  Hutchinson  v.  York, 

taiu.      Ramsay   r.    Quinn,   8  Irish    Rep.  *c.  Ry.  Co.,  6  W.  H.  &  G.  843  ;  Wigmom 

<C.  L.)   322,   decliiiins  to  follow  Wilson  v.  Jay,  id.  3B4  ;  Seymour  v.  Maddoi,  IS 

V.  Merry,  1  L.  R.  (1  Sc  Ap]k);i2e,  which  Ad.  A.  El.  v.  s.  326.     And  some  cases  go 

did  not   recognize  any  grade  of  service,  so  far  as  to  hold  that  all  who  serve  the 

A  common   laborer  and  a  aection  "  boas  "  same  master,  work  under  the  same  control, 

on  a  milrond  are  not  fellow-servantf  ([^n.  derive  authority  and  comiwnsation  from 

&  Xash.  R  R  K.  Blair,  1  Tenn.  Ch.  351);  the  same  source,  and  are  engaged  in  the 

nor  such  a  laborer  and  a  depot  superinteii-  same  general  bnsittess,  though  it  may  l>e 

dent  (Ulor  v.  Ch.,  B.,  &  Q.  R.  R.,  62  ill.  in  diifirent  grades  and  dapsrtments  of  it, 

401.    Cf.  Speed  i>.  Atlantic,  Ac.  R.  R  Co.,  are  fellow-servants,  each  taking  the  risk  of 

71  Mo.  3031  ;  nor  the  receiver  of  a  railroad  the  other's  negligence.     Wonder  n.  B.  A 

and  sn  employee  of  the  road  (Meam  Adm.  Oh.  R.  R  Co.,  32  Md.  411  ;  Hard  c.  Vt., 

p.   Holbrook,  20  Ohio  St.  137),     This  dis-  Ac  R  R,  32  Vt.  473. 
titirtion  has  been  denied  in  Msasachusetts.         Another  attempt  Oess  legitimate   than 

Albro  IT.  Af^wam  Cann)  Co.,  6  Cash.  75  ;  the  two  former  ones)   has  been  made   to 

Zeigier  i>.  Day.  123  Mawt.  152.  In  a  Nnrth  avoid  the  hardships  of  thia  rule,  by  submjt- 

Carolinn   citse,   it  was  held  that  a  railroad  ting  the  question  of  whether  the  servant* 

eompany  is  liable  to  an  employee  injured  are  in  a  common  employment  to  the  jury. 
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Hud  (N.  Y.),  26.  But  tba  serr&nt  cannot  recover  daDU)^ 
On  aome  poiuts,  howKver,  tbe  li&biltty  of  of  Lis  Diaater  for  iujuriea  resulting  from 
the  master  for  ix^Kligenue,  evea  towaiUs  hii  the  mka  atteDiImit  upon  the  employment, 
servant,  is  unquestioned  ;  for  instance,  that  if  be  knows  ol'  their  existence.  Deforest 
the  master  must  provide  suitable  servants,  n.  Jewett,  2i  HuiifN.  Y.),  490;  Conies  t>. 
macbinery,  and  materislB,  is  unirenalty  Kichmond,  &*%  Uy.  Co.,  84  N.  C.  309; 
couceiled.  McMshoii  v.  Heuniug,  1  Mg-  t:hic8go,  &;.  K,  R.  Co.  o.  Aliend,  7  111. 
Crary  C.  C.  516;  Faintoii  v.  Northern  A;ip.  130;  tSowilen «.  Idaho  Quart!  Hiniug 
Cent.  R.  R.  Co.,  83  N.  Y.  7  ;  Kain  n.  Co,,  5S  Cnl.  443 ;  Kelley  v.  Silrw  Spring 
Smith,  80  ti.  Y.  4,18  ;  Holden  t>.  Fiteb-  Bleaching  Co.,  12  R.  I.  112  ;  Holmes  k. 
burg  R.  R.  Co.,  12B  Mass.  a68  ;  Stetler  o.  Clurk,  7  H.  4  N.  S37  ;  Coombs  v.  N.  B. 
Cbicogo,  &u.  R.  R.  Co.,  49  WU.  609  ;  Ful-  Cordage  Co.,  102  Mass.  572 ;  Haydeo  ». 
ler  c.  Jewt^tt,  SO  N.  Y.  46  ;  Bninii  v.  Chi-  Rmitbville  Manuf.  Co.,  29  Conn.  548;  Rose 
cago,  &c.  R,  R.  Co.,  53  loiva,  5a5  ;  Ford  «.  B,  4A,  R.  H,  Co.,  58  N.  Y.  217.  But 
1>.  Fitchburg  R.  R.  Co.,  110  Masd.  241;  if  the  servant  iiotiSea  the  master  of  a  ptob- 
Albro  D.  Aguwsm  Canal  Co.,  6  Ciinh.  able  daiinr  against  wbicb  the  master  in 
75.  (It  has  Deen  held  tliat  this  does  not  good  faith  ought  to  provide,  but  neglects 
includf  sup]ilying  the  rooms  in  mills  and  so  to  do,  and  the  servattt,  by  request  con- 
large  buildings  with  fire-escaiwa.  iieith  tinning  his  services  as  before,  is  injured, 
V.  (iraniCe  Mills,  12d  Mass.  90  ;  Jones  v.  he  mjy  recover.  Hough  v.  Texaa,  &c.  R.  R. 
Same,  126  Mass.  81)  ;  though  it  is  held  Co.,  100  U.  S.  21S  ;  Conroy  v.  Vulcan 
that  reasonable  diligence  in  selection  in  all  Iron  Works,  S  Mo.  Ajip.  102  ;  Patterson 
that  U  roijiiired  (Little  Rock,  &e.  R.  R.  u-  Pitts.  &Conn.  R.  R.  Co.,  76  Pa.  St.  389. 
Co.  D.  Dultey,  35  Ark.  602  ;  Chicago,  &c.  See  also,  upon  the  general  quB.stiou  of  the 
R.  S.  Co.  0.  Mahoney,  4  111.  A[ip.  262  ;  liability  of  the  master  to  bis  servant  a 
Cowlea  u.  Richmond,  &i;.  R.  R.  Co.,  84  valuable  paper  prepared  by  Judge  Cooley, 
N.  C.  309  ;  Kranz  b.  While,  8  111.  Apti.  with  his  usual  accuracy  and  fulness,  which 
G83.  Cf.  Porter  V.  Hannibal,  ftc.R.  R.  Co.,  contains  this  summary:  "Perhaps  this 
71  Mo.  66  ;  Mansfield  Coal  It  Coke  Co.  n.  whole  8ubjei;t  njuy  be  summed  up  in  a  ein- 
McEnery,  91  I'a.  St,  185).  The  burden  gle  senlence  as  follows  :  The  rule  that  the 
of  proving  lack  of  ordinary  care  is  on  the  master  is  responsible  to  peraons  who  are 
plaintiQ',  OS  in  all  coaea  where  negligi^uce  injured  by  tlie  negligence  of  those  in  bia 
u  the  gist  of  the  action.  Kranz  d.  Wliita,  service  is  subject  to  this  general  eicepUon, 
tap. ;  Porter  u.  Hannibal,  ka.  K.  R.  Co.,  that  ha  is  not  responsible  to  one  person  in 
tup.  :  De  Graff  p.  New  York  Central,  &c.  his  employ  for  an  injury  occasioned  bv  the 
B.  B.  Co.,  76  N.  V.  125  ;  Cmndall  c.  Mc-  negligence  of  another  in  the  same  service, 
llrath,  21  Minn.  127  ;  Nolan  v.  Schickle,  Unless  generally  or  in  respect  of  the  parties 
3Mo.App.300.  The  master  isalso  bound  ular  duty  there  resting  upon  the  negligeot 
to  notify  the  servant  of  any  special  danger  employee,  the  latter  so  far  occupied  the 
known  to  him,  and  not  open  to  the  obser-  position  of  his  principal  as  to  render  the 
vation  of  the  servant  as  well.  Smith  v.  principal  chargeable  for  bia  negligence,  as 
Oiford  Iron  Co.,  42  N.  J.  L.  467 ;  Dow-  for  a  |>ersonal  fault."  Southern  Law  Re- 
ling  V.  Allen,  6  Mo.  App.  196  ;  Baiter  view,  voL  ii.  k.  s.  No.  1,  Apiil,  187S. 
■.  Bobetts,  44  Cal.  187  ;  Perry  e.  Marsh, 
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COVENANT.^ 

§  23S.  No  general  Iwae.  In  this  action,  I17  the  common  law, 
there  is  no  general  issue  or  plea,  which  amounts  to  a  general 
traverse  of  the  whole  declaration,  and  of -course  obliges  the  plain- 
tiff to  prove  tlie  whole ;  *  but  the  evidence  is  strictly  confined  to  . 
the  particular  issue  raised  by  a  special  plea,  such  as  non  est  fae- 
turn,  which  will  be  treated  under  the  head  of  Deed  ;  and  Duress, 
Infancy,  Release,  &c„  which  will  be  considered  under  those  titles. 
The  liability  of  an  heir,  on  the  covenant  of  his  ancestor,  will  be 
treated  under  the  head  of  Heir. 

§  234.  Hon  est  bctnm.  If  the  deed  is  not  put  in  issue  by  the 
plea  of  non  eat  factum,  the  defendant,  by  the  rules  of  the  common 
law,  is  understood  to  admit  so  much  of  the  deed  as  is  spread  upon 
the  record.  If  the  plaintiff  would  avail  himself  of  any  other 
part  of  the  deed,  he  must  prove  the  instrument,  by  the  attesting 
witnesses,  or  by  secondary  evidence  in  the  usual  way.^ 

§  235.  CondmonB  precedent.  If  the  plaintiffs  right  of  action 
depends  on  the  performance  of  a  condition  precedent,  which  is 
put  in  issue,  he  must  prove  a  performance  according  to  the  terms 
of  the  covenant.  It  will  not  suffice,  in  an  action  on  a  specialty, 
to  show  that  other  terms  have  been  substituted  by  parol,  although 
the  Bubetituted  agreement  has  been  fully  performed.*  Thus, 
where  the  plaintiff  sued  in  covenant  for  the  agreed  price  for 
building  two  houses,  which  he  bound  himself  to  Unish  by  a  cer- 
tain  day,  and  averred  performance  in  the  terms  of  the  covenant, 
proof  of  a  parol  enlargement  of  the  time,  and  of  performance 
accordingly,  was  held  inadmissible." 

1  For  ■  fall  and  an  eUbonitB  disciudoD  of  the  doctrina  of  CoTeaanta  Cor  Title,  the 
ntndent  ia  referred  lo  the  recent  work  of  Hr,  Rawle,  on  that  subject 

*  1  Cbitty  on  PI.  428.  In  some  of  the  United  States,  under  statutes  for  the  abolish- 
ment of  special  pleadtns.  the  plea  of  Hon  tat  fiKliim  bag  been  adopted  in  practice,  as 
being  in  effect  a  general  trarerse  nf  the  declaration.  Orsnger  v.  Granger,  S  Ohio,  41 ; 
ProTost  V.  Calder,  2  Wend.  617. 

•  Willisma  v.  Sills,  2  Campb.  6le  ;  anU,  vol.  i.  S3  £60-582. 

•  1  Cbitty  on  PI.  280  ;  3  T.  B.  592.  But  it  the  oripinal  sgreement  was  not  under 
■eat,  eridonce  of  a  parol  enlargement  of  the  time,  with  perionnance  accordingly,  il 
admissible.     AnU,  rol.  i.  g  304. 

*  Littlf-r  e.  Holland,  3  T.  R.  seo.  And  see  Mairon  n.  Carter,  4  C.  ft  P.  2S6  ;  Far- 
•dine  v.  Jane,  Aleyu,  26  ;  Campbell  ».  Jones,  6  T.  B.  611. 


Pdr,yGOOgIe 


282  LAW  OF   EyiDENCE.  [PABT  IT. 

§  236.  BrvBoh  of  oorenuiL  The  breach,  bIbo,  muat  be  proved  aa 
laid  in  the  declaration.  And  here  it  is  a  general  principle,  that 
vhere  the  party  destroys  that  which  was  a  subject  of  his  agree- 
ment, or  voluntarily  puts  it  out  of  hiB  power  to  perform  that 
which  he  engaged  to  perform,  it  is  a  bre&ch  of  his  covenant.'  (a) 
Thus,  if  he  covenant  to  deliver  the  grains,  made  in  his  brewery, 
and  before  delivery  he  renders  them  unfit  for  use  by  nii:sing  hops 
with  them ;  ^  or,  to  deliver  up  a  certain  obligation  of  the  cove- 
nantee, and  before  delivery  he  recovers  judgment  upon  it;*  or, 
to  permit  the  covenantfie  to  sue  in  liis  pame,  agreeing  to  assign 
to  him  the  judgment  when  recovered,  and  before  assignment  he 
releases  the  judgment  debtjsr;*  or,  that  certain  goods  of  a  debtor 
shall  be  forthcoming  to  the  ofHccr,  and  in  the  mean  time  he 
causes  them  to  be  seized  on  process  in  his  own  favor,' (6)  —  the 
covenant  is  broken.  And  in  regard  to  covenants  of  indemnity, 
this  distinction  has  been  taken,  —  that  where  the  covenant  is  to 
indemnify  against  a  liability  already  incurred,  it  is  not  broken  till 
the  covenantee  is  sued  upon  that  liability ;  but  where  the  debt  or 

'  Hopkins  r.  Tonog,  II  Mbsk.  30S.  But  if  the  covenantor  inToluntaril;  becomes 
nnable  to  perforin,  but  tlie  disability  is  rwuoVBd  before  the  day  of  performance  arrivei, 
it  is  no  breach.  Hiard  d.  BoWEm,  23  Pick.  i&i.  Where  the  performance  of  ■  ilut;  is 
rendered  impossiUe,  by  the  act  of  (>od,  if  tbe  duty  was  crealea  by  the  law  alone,  he  ia 
eicuseil ;  but  if  tbe  duty  waa  created  by  his  OWD  contract,  he  is  still  answerable  for  th« 
noti -performance.  Sbh  PUtt  on  Corenants.  p.  6S2,  and  caaea  there  cited.  Kegina  v. 
Juaticea  of  IieJeestersbire,  15  Ad.  &  El.  N.  H.  88.  A  covenant  to  ktep  in  repair  is 
broken  if  the  leasee  pull  down  the  buildinffs  ;  but  a  covanant  to  laivt  the  premise*  in 
Mjiair  is  not,  proTidud  he  rebuilds  them  within  the  term.     8hep.  Touchst.  p.  173. 

*  GritBth  V.  Goodhand,  T.  Saym.  194.     And  see  Majne's  Case,  5  Co.  21. 

*  Teafa  Case,  Cro.  El.  7. 

*  Hopkins  <:.  YonnK,  II  Haas.  302. 

*  Whitman  p.  Slack,  1  Haningt.  144.  The  neglect  of  an  officer  to  retam  an  exeeu> 
tion,  trnder  which  he  has  aold  an  equity  of  redemption,  has  been  held  a  breach  of  the 
covenant  in  his  deed  of  sale,  that  be  had  obeyed  all  the  reijuiaitioiu  of  law  in  Uw  pro- 
ceeding.    Wade  v.  Merwin,  11  Pick.  2S0. 

M  Greenwood  tr.  WUton  BaUw.,  23  Boaters  v.  Danforth,  1  Stockt  (S.  J.)  289. 

N.  H.  261.  A  corenanted  to  coOTry  to  B  certain  land, 

(P)  When  the  covenant  ia  in  the  niter-  "  being  the  same  land  which  waa  par- 
native,  the  coveoontor  has  an  election  chased  from  government  hy  0  A  D,  and 
which  to  perform,  and  if  be  does  either  by  said  C  &  D  sold  to  A.  It  vas  held 
there  is  no  breach.  Stewart  v.  Bedell,  70  that  parol  evidence  was  inadmissible  to 
P&.  St.  33B.  It  is  sufficient  proof  of  the  show  that  the  land  intended  to  be  em- 
breach  of  a  covenant  against  inciimbranMS  braced  in  the  covenant  waa  land  conveyed 
if  it  is  proved  that  there  was  an  eiiating  to  A  by  C  alMie,  or  D  alone,  far  the  COV- 
incumbranue  at  tbe  time  the  covenant  was  eoant  vas  not  silent  or  ambigooas  on  that 
made.  Chapman  v.  Kimball,  7  Xeb.  399.  subject.  Marshall  e.  Uaney,  4  Ud.  4»S. 
Where  there  was  a  covenant  prohibiting  A  covenant  for  payment  of  a  aum  certain, 
tbe  erection  of  a  forge  or  fumare  for  the  although  the  duty  does  not  accrue  nntil 
manufacturing  of  iron,  proof  of  tbe  erection  after  notice  given,  cannot  be  dUnhaived  by 
of  bnildings  in  which  were  forges  for  heat-  parol  before  breach.  Spence  i'.  Heuey,  30 
itg,  mouhfing,  and  working  iron  waa  hrLd  Eng  L,  &  Et^.  337. 
not  to  amount  to  proof  of  a  bnaob  tbereoC 
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ciutf  may  accrue  in  fature,  the  covenant  is  broken  whenever  the 
liability  to  a  suit  arises.' 

§  237.  B«m«  BobiMit.  It  will  be  sufficient,  as  we  have  alreadf 
aeen,'  to  prove  the  breach  ntbitantialli/  as  laid  ;  but  it  must  also 
appear  that  the  covenant  is  tvhstantially  broken.  If  the  allega- 
tion is  of  a  total  loss  or  destruction,  it  will  be  supported  by  proof 
of  a  partial  losa ;  for  it  is  the  loss  or  damage,  and  not  the  extent 
of  it,  which  is  the  substance  of  the  allegation.^  So,  where  tlie 
tenant  covenanted  to  Iteep  the  trees  in  an  orchard  whole  and 
uudefaced,  reasonable  use  and  wear  only  excepted,  the  cutting 
down  of  trees  past  bearing  was  held  to  be  no  breach ;  for  the 
preservation  of  the  trees  for  fruit  was  the  substance  of  the  oove- 
uant.*  But  where  the  breach  assigned  was,  that  the  tenant  had 
not  used  the  farm  in  a  husband-like  manuer,  but,  on  the  contrary, 
had  committed  waate,  evideuoe  of  acts  not  amounting  to  waste 
was  held  inadmissible ;  for  the  waste  was  the  substance  of  the 
allegation.^  % 

§  288.  Notio«  oi  br«aob.  In  regard  to  the  averment  of  proof 
of  notice  to  the  defendant,  a  distinction  is  taken  between  tbinjis 
lying  more  properly  in  the  knowledge  of  the  plaintiff,  and  things 
lying  in  tbe  knowledge  of  tlie  defendant,  or  common  to  them  both. 
In  the  former  case,  the  plaintiff  must  aver  and  prove  notice  to 
the  defendant.  But  where  the  party  bound  has  tbe  same  means  of 
ascertaining  the  event  on  which  his  duty  arises,  as  the  party  to 
whom  he  is  bound,  neither  notice  nor  request  is  ueceseary  to  be 
proved." 

§  289.  ^httre  dafendant  1b  aaalgnee.  Where  the  defendant  it 
tued  a»  atiignee  of  the  originai  covenantor,  and  the  issue  is  on  the 
assignment,  it  will  be  sufficient  for  the  plaintiff  to  give  evidence 
of  any  facts  from  which  the  assignment  may  be  inferred ;  such 
as  possession  of  the  premises  leased,  or  payment  of  rent  to  the 
plaintiff.^    For  it  is  never  necessary  either  to  allege  or  prove  the 

I  3  Com.  Difc.  110,  Conditiciii,  I ;  Lewis  v.  Crockftt,  8  Bibb,  IM. 

•  v(nM,  vol.  i.  §5  5S-74. 
«  AaU,  vol  i.  i  61. 

•  2  SUrk.  Er.  243,  dt«a  Good  v.  Hill,  2  Eip-  090. 

(  Hsnu  V.  Mantle,  8  T.  K.  S07.     And  see  ante,  vol.  L  %  fi2. 

•  Chittj  on  Plead.  2811 :  Keys  v.  Powell,  2  A.  K.  Mareb.  2GS ;  Feck  «.  HcMnrbT, 
W.  158 ;  Muldrow  r.  McCIeknd,  1  Littell,  1. 

f  WilliamR  17.  Woodvvani,  2  Wend.  487  ;  Id.  663  ;  Derialey  b.  Custanoe,  4  T.  R.  76 ; 
Ratt  on  Gov.  04 ;  Holford  r.  Hatch,  Dong.  17S  [  Han  t>.  (^ator,  Cowp.  766.  On  the 
Ijatality  nf  an  aasi^ee,  sae  Piatt  on  Cov.  400.-46G.  la  tbe  ileclaistion  agaijut  an 
ttfignee,  the  isBignment  i«  allpf{ed  a«  En  the  foUowtng  precedent  of  a  declaration  by  a 
Itmor,  agaiiul  the  atsignee  o/hii  Ittact,  for  non-pajniFnt  of  n^nt. 

"In  a  plea  of  novenant.    For  that  whereaa  herptofora,  to  wit,  on  ths day  of , 

bj  •  MitMQ  indenture  then  made  between  tbe  plaintiff  of  the  one  fwt  and  one  C.  D. 
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title  of  the  adverse  party  with  as  mnch  precision  as  iii  stating 
one's  own.  Yet  if  the  plaintiff  does  allege  the  particul&rs  of  the 
defendant's  title,  he  must  prove  them  as  laid.'  Under  an  issue 
on  the  assignment,  the  defendant  may  show  that  he  holds  aa  au 
'  under-tenant,  and  not  as  au  assignee;'  or,  that  he  is  an  assignee, 
not  of  all,  but  only  of  a  part  of  the  premises.^  He  m&j  also  show 
in  defence,  under  a  proper  plea,  that  the  covenant  was  broken, 
not  by  himself,  but  by  another  person,  to  wliom  he  had  previ- 
ously assigned  all  his  interest  in  the  premises;  and  in  sucti  case 
it  is  not  necessary  for  him  to  prove  either  the  assent  of  the  as- 
signee, or  notice  to  bis  own  lessor  of  the  assignment.*  It  has 
been  lield,  that  where  the  lessee  of  a  term  of  years  assigns  his 
interest  by  way  of  mortgage,  the  mortgagee  is  not  liable  to  the 
landlord,  as  assignee,  until  he  has  entered  upon  tlie  demised 
premises ;  ^  but  this  doctrine  has  since  been  overruled,  and  the 
mortgagee  held  liable  as  assignee,  before  entry .^  But  an  executor 
is  not  liable  as  assignee,  without  proof  of  an  actual  entry.' 

§  240.  miere  pUintiS  !■  auigneB.  But  where  the  plaintiff  claims 
aa  assignee,  he  must  precisely  allege  and  prove  the  conveyances, 

of  the  other  part,  one  part  whereof,  sealed  with  the  leal  of  the  iaid  C.  D.,  the  plaintiff 
now  brings  hem  into  court,  the  platntitf  Jenjised  and  leased  to  the  said  C.  D.  a  certain 

m«9suase>  landi,  and  premutes  situntad  in  ,  to  have  aad  to  bold  the  nine  to  the 

■aid  CD.  and  his  assigns  from  the day  of ,  for  the  fall  tenn  of years 

then  neit  ensuing ;  yielding  and  paying  thenfor  to  the  plaintiff  the  clear  yearly  rant 

of ,  payable  [A«^  djucrihe  On  mode  ami  (imw  o/paj/menl],  whifih  rant  tho  said  C. 

D.  did  thereby  for  himself  and  his  assigns  covenant  to  pay  to  the  plaintllf  accordingly. 

By  virtue  of  which  demise,  the  said  C  D.  on  the day  of ent«reil  into  the  same 

premises,  and  was  posaitssed  thervaf  far  the  term  aforesaid, (*)     And  after  the  making 

of  said  indenture,   and  dunng  the  term  aforesaid,   to  wit,  on  the day  of 

[naming  any  dny  before  the  breach^  all  the  estate  and  intereat  of  t)ia  said  C.  D.  in  said 
tarm,  then  unexpired,  by  an  aaaignment  thereof  then  made,  came  to  and  was  vested  in 
the  defendant,  who  tbaroupoQ  entered  into  the  said  demised  prcmis<»  and  became  poa- 

sassed  thereof,  and  conUniied  so  possrased  from  thence  hitherto  [or  '  until  the day 

of -'].      Now,  the  plaintiff  in  fact  says,  that  aftar  the  makiaK  of  said  aanignmellt, 

and  during  the  said  term,  and  berore  the  commencement  of  this  suit,  to  wit,  on  the 

day  of ,  the  earn  of of  the  rent  aforesaid  became  due  and  wss  owing  to  the 

plaintiff  from  the  said  defendant,  and  ttlll  is  in  amar  and  unpaid,  contrary  to  the 
covenant  aforesaid." 

1  Stephen  on  Pleading,  pp.  337,  338;  Turner  <a.  Eylas,  S  B.  A  P.  45fl,  461;  2  PhiL 
Et.  151  (7th  ed.) ;  anU,  vol.  i.  §  80. 

«  Holford  V.  Hatch,  1  Dong.  182 ;  Earl  of  Derby  v.  Taylor,  1  East,  602. 

»  Hnra  i>.  Cator,  Cowp.  76B. 

*  Pitcher  o.  Tovey,  1  Salt.  8!  ;  Taylor  o.  Shnm,  1  B.  &  P.  21. 

*  Eaton  n.  Jaquea,  2  Doug.  45.^,  It  is  still  held,  that  the  mortngee  of  a  ship  ia  not 
liable  aa  owner,  until  he  takes  poBSesaiou.  Brooks  v.  Bondsey,  17  Pick.  441 ;  Colsoii 
V.  Boniey,  0  OreenL  471;  Abbott  on  Shipping,  p.  19;  Briggae.  Wilkinson,  7  B.  A 
C.  30. 

■  Williams  v.  Boaanqnet,  1  R  ft  Bing.  288  ;  4  Kent,  Comm.  145  ;  Woodfall's  Law 
of  LandL  k  Ten,  p,  183  (Sth  ed.  by  WoTluton),  fledqKim;  and  see  Astor  «.  Hovt, 
G  Wend.  603  :  Astor  v.  Miller,  2  Paige,  08  ;  Bonrdillon  v.  Dalton,  1  Esp.  234 ;  Ccwk 
V.  Harria,  1  Ld.  Raym.  367  ;  Co.  Lit.  4fl  b ,-  Rex  d.  St.  Michaels,  2  Dong.  630,  632 ; 
Blaney  t.  Bearca.  2  Grecnl.  132;  Hclver  «.  Humble,  16  t<:aat.  199, 

'  Buckley  v.  Pirk,  ]  Salk.  S16;  Jevans  n.  Harndge,  1  Saund.  1  D.  (IJ,  by  Willianu. 
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or  other  mediums  of  title,  by  which  he  is  authorized  to  sne.'  If 
he  claims  as  assignee  of  a  covenant  real,  he  must  show  liim- 
self  grantee  of  the  laud,  by  a  regular  legal  conveyance,  from  a 
person  having  capacity  to  convey.'  And  in  regard  to  covenantt 
real,  on  which  any  grantee  of  the  land  may  sue  the  grantor  in 
his  own  name,  or  may  be  sued,  it  may  not  be  improper  here 
to  observe,  (1)  that  they  are  always  such  as  have  real  estate 
for  their  subject-matter;  and  (2)  that  they  run  with  the  land, 
that  is,  that  ^ey  accompany  the  lawful  seiain,  and  are  prospective 
in  their  operation.  If  there  is  no  seisin,  the  covenant  remains 
merely  personal.'  The  object  of  these  covenants  is  threefold; 
(1.)  To  preserve  the  inheritance,  such  as  covenants  to  keep  in 
repair;*  and  covenants  to  keep  the  building  insured  against  fire, 
and,  if  they  are  burned,  to  reinstate  them  with  the  insurance- 
money.''    (2.)  To  continue  the  relation  of  landlord  and  tenant, 


)  St«ph,  on  PleaiL  p.  33S.  In  ftn  action  by  &i 
the  rolluwing  [irecedeut  of  a  declantion  by  ■  grai 
of  hu  grunUn;  for  non-payment  of  rent :  ~ 

"  In  a  plea  of  covenant.     For  that  vhemu  heretorors,  to  wit,  on  tbe day  of 

,  one  J.  S.  waa  teued  in  bii  demesne  as  of  fee  of  and  in  tbe  following  described 

mesauaj^e,  laud,  nod  teueiiients,  situattid  id  [here  describe  Iht  premiiaX   And  being 

BO  stined,  un  the  same  day,  b;  a  certain  indenture  made  betwecD  him  of^tbe  one  part 
ami  the  dtrfeiidant  of  the  other  part,  one  part  whereof,  sealed  with  the  seal  of  tbe  said 
defendant,  the  plaintiff  now  here  brings  into  court  [or,  whicli  indenture,  being  in  neither 
part  in  the  poaseuion,  custody,  or  control  of  the  pUintiff,  he  canoot  produce  in  court], 
the  said  J,  S.  deniisefi  the  same  jirBmisM  to  the  defendant  {here  proceed,  miitatit  mvlam- 
dia,  as  far  as  this  Tnark  {')  in  Ihe  prteeding  form] .    And  alter  the  making  oF  said  indeli> 

ture,  to  wit,  on  the day  of the  said  J.  8.,  being  seised  of  the  reversion  of  aaid 

ertate,  by  bia  deed  of  bargain  and  sale  [or,  if  in  any  other  form  of  emveyanu,  ttateity 
dnly  executed,  acknowlcdRed,  and  recorded,  and  now  here  by  the  pleintiff  produced  m 
oonrt,  for  a  Taluable  cooairie ration  therein  mentioned  [bat^ined,  sold],  and  conveyed  ths 
•aid  rever«ion  of  and  in  the  said  premisas  to  the  plaintiff,  to  have  end  to  hold  the  same 
with  the  appurtenannea  to  the  plaintiff  and  hia  heirs  and  assies  for  ever  ;  by  virtue  o( 
which  deed  the  (ilnintiff  thereupon  became  seised  of  the  said  reiersion  according  to 
tbe  tennr  of  the  same,  anit  has  ever  since  continued  to  be  so  seised  thei'eof.  Now  tbe 
plaiDtilT  in  fact  says  that  after  the  making  of  said  deed  [of  bargain  and  sale]  and  during 
the  Bail!  term  [conclude  aa  in  the  jirecediftg  formX" 

*  Milnes  «.  Branch,  6  M.  £  S.  411  ;  Boach  v.  Wadham,  0  East,  286;  2  Bnod. 
Tend.  i7B,  4S9-491  ;  Randolph  v.  Einney,  3  Band.  894  ;  Reardsley  n.  Knieht,  4  VL 
471.  Tbe  action  for  breaclt  of  a  covenant  real  lies  only  for  him  who  held  the  land  at 
the  time  of  the  bnach.  A  mesne  covenantee  or  ownar  bas  no  right  of  action  for  dam- 
ages, until  he  has  paid  them  to  those  who  hare  come  in  under  himself.  Cbate  n.  Wes- 
ton, 12  N.  H.  413. 

*  Piatt  on  Covenants,  p,  68  ;  Shop.  Tonchst  171  ;  Spencer's  Cage,  B  Co.  IS;  Nor- 
man V.  Wells,  17  Wend.  139  ;  Nesbit  v.  Neshit,  Cam.  k  Nor.  S24;  Slater  v.  Rawson,  1 
Met  450.  The  nature  of  covenanta  real  ia  diacnaaed  in  1  Cmiae'B  Dig.  tit.  82,  c  26, 
f  28,  n.  (Oreenleafs  ed.}. 

*  Piatt  on  Cot.  6S,  267;  Lougher  «.  Williams,  8  Lev.  92;  DemaiMt  v.  Willard,  S 
Cow.  206;  Norman  a.  Wells.  17  Wend.  148;  Pollard  v.  Shaaffer,  I  Dall.  310;  Shelby 
V.  Heame,  6  Yerg.  612;  Kellogg  v.  Robinson,  6  Tt  276;  Sampson  v.  EasUrby,  S  B. 
ft  C.  GOG. 

*  Vernon  r.  Smith,  G  B.  &  Ad.  1,  per  Beat,  J. ;  PUtt  on  Cov.  ISS  ;  Thomu  v.  Ton 
Eapff,  6  O.  &  J.  372- 
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Ac,  such  as  to  pay  r«it;^  to  do  suit  to  the  lessor'B  mill,*  cr  to 
grind  the  temmt's  corn;'  and  for  renewal  of  leases.*  (S.)  To  pro- 
tect tlie  tenant  in  the  enjoyment  of  the  land.  Of  this  class  are, 
the  covenant  to  warrant  and  defend  the  premises,  to  him  and  his 
heirs  and  assigns,  against  all  lawful  claims  and  demands;'  to 
make  further  assurance ; '  to  remove  incumbrances ;  ^  (a)  to  release 
suit  and  service;'  to  produce  title-deeds  in  any  action,  in  BU]^ort 
or  defence  of  the  grantee;'  for  quiet  enjoyment ; "  never  to  claim 
or  assert  title  to  the  premises;^'  to  supply  the  premises  wilii 
water ; "  to  open  a  street  on  which  the  land  gi-uited  is  bounded ; " 
not  to  establiflh  or  permit  another  mill  on  the  same  stream  which 
propels  the  mill  granted;"  nut  to  erect  a  building  on  grounds 
dedicated  by  the  covenantor  to  the  public,  in  front  of  lands  con- 
veyed by  the  covenantor  to  the  assignor  of  the  plaintiff;  •^(i)  or 
to  use  the  land  in  a  particular  manner,  for  the  advantage  of  the 
grantor;"  and  the  like,  (c)     When  any  of  these  covenants  are 

I  Stercnion  v.  Lambard.  5  Ewt,  &7&  ;  Uolford  v.  Hatch,  1  Doug.  183  ;  Hnnt  v. 
BodDer,  1  Wuh.  C.  C.  37S. 

■  This  is  a  tpjiI  coTenant  r9  long  aa  tlie  lewor  otrnn  bath  tlw  mill  and  the  revenian. 
Tivy»n  V.  Arthur,  1  B,  ft  G.  410  ;  *2  B.  III.  3  ;  6  Co.  18. 

»  Dunljar  o.  Jumper,  2  Ye«t«,  74  ;  Kiin|itoD  t..  Walker,  9  Vt.  191. 

*  St«iicer'(  Ca«e,  Moorr,  159  ;  Piatt  ou  Cov.  470  ;  12  Ea«t,  469,  per  Ld.  ElleD< 
boroiieb ;  Ixteed  d.  Stouely,  1  And.  82. 

'  Shep.  Touchit.  181  :  Uarston  D.  Habbs,  2  U*aa.  4SS;  Withy  *.  UniDfard,  6 
Cow.  ISi  ;  Van  Ham  v.  Grain,  1  E'uige,  455. 

■  Middlemore  v.  Goodale.  Cro.  Car.  503. 


'  8|in(me  B.  Baker,  17  Ma.».  5Sd.     Hut  a  coTenant  that  the  land  ia  not  incumbared, 
is  perMiiiaT  ouly.     Clark  c.  Swift,  3  ^let.  SSO. 
'  Co.  Lit.  384  *. 

>  4  Cruise,  Dig.  3B3,  tit.  32,  c  2£,  )  99  (Greenleara  ad. )  ;  Barclay  v.  Raine,  1  Sim. 
A  Sto.  449  ;  Piatt  on  Cor.  227  ;  10  Lnui  Mng.  353-357. 

">  Noka  t..  Awilfr,  Cro.  EL  378,  438  ;  Camphrll  o.  Uwla,  S  B.  A  Aid.  892  ;  Piatt 
(ID  Gov.  470  :  Uarklaud  t>.  Cramp,  1  Dev.  ft  Bat.  94  ;  Heath  v.  Whidden,  11  ShepL 
883  ;  Williama  v,  lliirrell,  1  U.  Q.  ft  S.  402. 

"  Fairbanks  t>.  Williamaon,  7  Greenl.  97.  And  ir  the  Hubject  ot  the  conreyance  be 
an  eaute  in  exjiectancy,  by  aa  lieir  or  deriaee,  anil  tha  tunvfyaiice  is  lawFul,  it  atlvbea 
to  the  estate  when  it  coiutv  to  tbe  grantor,  in  whoae  hands  it  instantly  eiiurei  to  tiie 
benefit  of  the  grantee,  and  thereupon  thr  covenant  becoDies  a  covenant  reaL  Tmll 
V.  Eaatman,  3  Met.  121  ;  Sornea  v.  Skinner.  3  l'ii:k.  52. 

»  Jordain  v.  Wilson,  4  B.  ft  Aid.  2fla.  So  a  oorenant  by  the  grantor  of  a  mill-pond 
and  land,  to  draw  otf  tbe  water  ax  dayi  in  a  year,  upon  reijueaC,  ia  a  caveoant  reaL 
Horse  v.  Aldrich,  19  Pick.  449. 

"  Dailey  b.  Beck,  6  Penn.  Law  Joai.  SSS. 

u  Norman  b.  WelU,  17  Wend.  13(1. 

1*  Watertown  v.  Coweo,  i  Paige,  SIO.  And  an  a.  f.  Hann  v.  Stephens,  10  Jor. 
S50. 

"  Hsniminwaj  r.  Fernandaz,  13  Sim.  23S. 

(a)  Or  a  oonTenant  against  incnm-  (e)  In  National  Onion  Bank  v.  Stgat, 
brances.     Cole  v.  Kimball,  52  Vt.  (139.  89  !f.  J.  L.  173,  it  is  eaid  that  a  oovenant 

(b)  Or  to  erect  a  building  on  certain  which  conren  an  immediate,  permanent, 
lands.      Oenrgia    Sontliem    Ry.    Co.    v.  and  beneficial  effect  on  the  uses  to  which 
Beeves,  04  Ga.  492,     Cf.  <3«wtrv  v.  Le-  nsl  estate  ia  pnt  will  ran  with  the  land. 
land,  31  N.  J.  Eq.  335. 
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broken,  after  the  land  has  been  convered  to  the  aaeignee,  the  gen- 
eral rule  is,  that  he  alone  has  the  right  to  aae  for  the  damages ; 
but  if,  by  the  nature  and  terms  of  the  assignment,  the  assignor  is 
bound  to  indemnify  the  assigBee  against  the  breach  of  such  cove- 
nants, it  seems  that  the  assignor  ma;  sue  in  his  own  name.' 

§  241.  Covenant  of  Mlaln.  To  prove  a  breach  of  the  covenant  of 
teUin  it  is  necessary  to  shov,  that  the  covenantor  was  not  seised 
in  fact;  for  this  covenant  is  satisfied  by  any  seisin  in  fact,  though 
it  were  by  wrong,  and  defeasible.'  But  though  the  covenantor 
was  In  poaseflsion  of  the  land  at  the  time  of  the  conveyance,  yet 
if  he  did  not  exclusively  claim  it  as  his  own,  the  covenant  is 
broken.^(a)  So,  if  there  was  a  concurrent  seisin  by  another,  as 
tenant  in  common;*  or,  if  there  was  an  adverse  seisin  of  a  part 
of  the  land,  within  the  boundaries  described  in  the  deed.^  But  if 
the  possession  by  a  stranger  was  not  adverse,  it  is  no  breach."  (6) 

§  242.  Freedom  from  Inotunbianoe*.  The  covenant  of  freedom 
from  ineumbrances  is  proved  to  have  been  broken,  by  any  evidence, 
showing  that  a  third  person  has  a  right  to,  or  an  interest  in,  the 
land  granted,  to  the  diminution  of  the  value  of  the  land,  though 
consistent  with  the  passing  of  the  fee  by  the  deed  of  conveyanca' 
Therefore   a   public    highwffy    over    the     land ;"(:;)  a   claim  of 

>  GrEffiti  V.  Fairbrother,  1  Fairf.  61  ;  BlckTord  i>.  Paige,  2  Mass.  ISO  ;  Kane  d. 
Sanxer,  1  i  Jolina,  89  ;  NiIps  k.  Sawtel,  T  Mass.  414. 

'  Maralon  v.  Hubbs,  2  Uau.  438  ;  Bearce  e.  Jackwm,  i  Mass.  40S  ;  Tn-ombly  v. 
Hmlry,  Id.  441  ;  Frpscott  v.  TruBinan,  Id.  627  ;  Cliapvl  o.  Bull,  17  Mass.  213  ;  Wait 
V.  Maxwell,  6  Pick.  217;  Wheatonr.  Kast,6Y™.  41;  Willard  c.  Twitchell,  1  N.  H. 
177 ;  Bspkun  d.  McCoy.  8  Ohio,  220.  But  aee  Rwiianlsun  ».  Uorr,  5  Vt,  21 ;  Lack- 
wood  i:  Stiirdevant,  6  Conn.  S86.  And  see,«B  Ic  this  covenant,  4  Cruise's  Dig,  tit. 
32,  0,  28,  S  48,  n.  (GrMnleafs  ed.).  If  the  granlor'a  srioin  U  aliened  to  have  been  da- 
SentrA  l>y  an  offieinl  snle  for  the  non-payment  of  taxes,  the  plaiutifC  must  pn>Te  the 
TAliclity  of  the  assessnitnt  and  sale,  with  the  same  atriclness  aa  if  he  were  the  iiurehaaer 
atiiler  the  sale,  enforcing  his  title  in  an  ^ectment,  Kennedy  v.  Kevman,  1  Sandf. 
187. 

*  Wheeler  v.  Hatch,  3  Fairf.  389. 

*  Spilgwick  V.  HoUenhack,  7  Johns.  379. 

»  Wilson  ».  Forbes,  2  Der.  30.  But  it  in  uot  necessary  lo  prova  an  eviction.  Bird 
D.  Smith,  3  Eng.  363. 

■  Com  man  wealth  u.  Dudlev,  10  M'uts.  403. 

'  Prescott  V.  Truenian,  t  Mass.  827,  629,  per  Patwins,  C,  J.  See,  u  to  this  cove- 
n'lnt,  t  Cruwe^s  Dig.  tit.  32,  c.  28,  §  SB,  n.  (Greenleara  ed, ), 

*  Rellogs  V.  Ingersoll,  2  Maw.  97,  101 ;  Pritchard  c  Atkiniou,  S  N.  H.  835  ;  Hub- 
Utrd  V.  Norton,  10  Conn.  431. 

(a)  Where  a  gmntor  covenants  against  conaideration,  and  to  tube  efiect  after  the 

incutnlirancea  for  his  heirs,  but  not  for  death  of  tlie  grantor,   upon  condition  of 

himself,  as  the  covenant  is  broken  aa  soon  certain    services    to     lie    t«niif  red    him, 

■a  inaile,  he  mnst  be  taken  to  have  cove-  amo'ints  to  n  covenant  to  stand  seised  to 

Danted  for  himself.      Otherwise,  perhapa  the  grantor's  use,  though  there  is  no  rela- 

u  to  warranty.     Smith  o.  Lloyd,  29  Mich,  tionship  of  b'ood  or  marriage  lietw»ea  the 

882.  psiHea.     Trafton  o.  HBwe%  102  Mass.  580, 

ib)  A  deed  of  land  reciUng  a  pectitiUry  (c)  Beach  «.  Millet,  51  111.  208 ;  Burk 
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dower;'  a  private  right  of  way;^(a)  a  lien  by  judgmeDt,'  or  by 
mortgage,  made  by  the  grantor  to  tbe  grantee,*  or  any  mortgagee, 
unless  it  be  one  which  the  covenantee  is  bound  to  pay;'  or  any  other 
outBtanding  elder  and  better  title,*  {f>)  —  is  an  incumbrance,  the 
existence  of  which  is  a  breach  of  this  covenant  In  these  and  the 
like  cases,  it  is  the  existence  of  the  incumbrance  which  consti- 
tutes the  right  of  action;  irrespective  of  any  knowledge  on  the 
part  of  the  grantee,  or  of  any  eviction  of  him,  or  of  any  actual 
injury  it  has  occasioned  to  him.  If  he  has  not  paid  it  off,  nor 
bought  it  in,  he  will  still  be  entitled  to  nominal  damages,  but  to 

'  4  Mass.  830,  Etbo  though  inchoftta  only.  Porter  v.  Noyes,  2  Graanl.  22;  Shearer 
V.  Rjtiger,  22  Pick,  U7. 

*  Harlow  E.  Tlioinns,  15  Pick.  88;  Hitohell  v.  Warner,  5  Conn.  i97. 

*  Jenkins  v.  Hopkins,  S  f  ivk,  316  {  Smith  v.  H'Umpbell,  I  Bkckf,  100 ;  HtU  f. 
Dean,  13  Johns.  IDS. 

•  Bean  v.  Miyo,  G  Oreenl.  94. 

»  WnOs  V.  Welinaii,  2  N.  H.  453  ;  Tufts  n.  Adama,  8  Pick.  B47;  Funk  d,  Toneida, 
Jl  S.  it  R.  lOB;  Stewart  b.  Umke,  i  Halst.  139  ;   Wyuian  r,  Ballard,  12  Mb»b.  304. 

•  Preuott  V.  Tnieman,  t  Mass.  627  :  (.'hapel  v.  Bull,  17  Moss.  213  ;  Porter  e.  Tay- 
lor, e  Vt.  ere  ;  OarrUon  v.  Saodford,  7  HalsL  iO\. 

The  declaraCioa  by  a  graitUt,  by  a  di-«il  of  liargain  and  Bale,  agiiiul  hit  grantor  for 
breacK  of  the  covenant  of  /rrcdoin /roai  iaeumbraiice,  by  the  existeoin  of  a  parsmount 
title,  is  in  thia  form:  — 

" in  a  plea  of  coTeaant ;  for  that  the  (aid  defendant,  on  the day  of ,  by 

his  deed  [i/  by  iiuUaturt  it  ihoald  bt  to  lel  forOi],  duly  executed,  acknowledged,  aud 
reconled,  and  by  the  jilaintifT  now  here  produced  in  court,  fur  a  valuable  cotisitteratiou 
tberein  mentioned,  b.irgaiaed,  sold,  and  conveyed  to  the  plalnCilf  ihtrt  dacribe  tha 


Srtmiia],  to  have  and  to  hold  the  same  with  the  appurtenances  to  the  plaintiff  a»d  his 
eini  and  aasigns  for  ever ;  and  therein,  among  oCiier  tbiuga,  did  covenant  with  tl 
plainttlT  (*)  that  the  aaid  premises  were  then  fiee  frum  all  incumbrsnce  whatsoeve 


*  the  plaintiff  in  fact  says  that,  at  the  time  o(  making  tbe  aaid  deed,  the  p 
aforesaid  were  not  free  from  all  incumbrani'.e;  bnt  on  tbe  contrary,  the  plaiutifT  avera 
that  at  the  time  of  making  said  deed  one  K.  F.  liad  the  paramount  and  lawful  right 
and  title  to  the  same  premises ;  by  reasoif  whereof  the  plaintiff  has  been  obliged  to  ex. 

pend,  and  haa  expended,  a  great  sum  of  money,  to  wit,  the  sum  oF ,  in  extinguiab- 

mg  the  aaid  paramount  and  lawful  right  and  title  of  the  said  B.  F.  to  aaiii  {ireminea." 

V.  Hill.  48  Ind.  62.    Cantra,  Jordan  a.  Eve,  grantee  in  sncb  a  case  la  presumed  to  knoir 

81  Qratt.  (Va.)l,    CF,  Cincinnati  f.  Brach-  of  the  incumbrance,  and  tbeiv  is  no  breach 

man,  85  Dliio  .St.  289.     And  40  U  au  as-  of   thn  usnal  covenants.     Cf.   Desvergera 

sesauient  for  bett<rmentB  on   account   of  v.    Willis,    56  Ga,   616.     An  attachment 

the  widening  of  a  street,  although  at  the  or  an   assessment  for   bettemietrta,   or  a 

time  of  the  conveyance  the  grantee  had  tat,  if  a  linn  on  land,  is  within  the  cove- 

onlv  wmatrnotive  notice  of  tha  widening,  naiit  against    incumbrances.      Kelsey    v. 

Blackio  B,  Hnriaon,  117  Mas.».  131.  Bfmer,   43   Oonn,    129  ;    Barlow   r.    St 

(»)  And  this  is  BO,  altbangh  the  exist-  Ninhols    Nat.    Bank,    63    N.    V.    399; 

en«  of  the  way  was  well  known  to  the  Briggs  e.   Morse,  42  Conn.  B53  ;  Carr  v. 

grantee  at  the  time  of  the  purchase.    But-  Dooley,  119  Mass.  294  ;   Blnckie  c  HnJ- 

ler  V.   Gale,  27  Vt.  7.'i9.     So  a  right  to  son,  117  Mass.   131.     A  stiniilHtinn  in  a 

flow  the  land.     Patterson  r.  Sweet,  8  111.  deed-pall  that  tbe  grantee,  hu  heirs  and 

App.   550.  assigns,  ahall  erect  aud  per|>etilally  main- 

(A)   Sbeetz  v.  Longloiii,  69  tnd.  401,  tain  a  fence  between  the  granted  ]ireniises 

If  land  partly  occupinl  by  a  railroad  is  and  the  land  adjoining,  does  not  crrate  an 

conreyed  with   tbe  usual  covenants,   the  incnmbrance   on    the    granted    prenilaM, 

covenant  against   incunibrancea   may   be  Pariah  v.  Whitney,  3  Gray  (Mass.),  516; 

broken,  but  not  that  against  seisin.     Kel-  Phmontb    v.   Carver,   10   Pick.    (Mbbb.) 

logic  It.  Habin,  60  Mo.  496.     In  Smith  v,  188. 
Uiighea,  50  Wis.  620,  it  is  held  that  th« 
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nothing  mora  ;^  (a)  unless  it  has  ripened  into  an  indefeasible 
estate;  in  which  case  he  may  recover  full  damages.^  It  is  not 
competent  for  the  plaintiff  to  enhance  the  damages  by  proof  of 
the  diminished  value  of  the  estate,  in  consequence  of  the  exist- 
ence of  the  incumbrance,  as,  for  example,  a  prior  lease  of  the 
premises,  unless  he  purchased  the  estate  for  the  purpose  of  a 
resale,  and  this  was  known  to  the  grantor  at  the  time  of  the 
purchase.* 

§  243.  Qai«t  enjoymeot.  The  covenant  for  quiet  eriQoyment  goes 
to  the  poseession  and  not  to  the  title;  and,  therefore,  to  prove  a 
breach,  it  is  ordinarily  necessary  to  give  evidence  of  an  entry  upon 
£he  grantee,  or  of  expulsion  from,  or  some  actual  disturbance  in, 
the  possession;*  (6)  and  this,  too,  by  reason  of  some  adverse  right 
existing  at  the  time  of  making  the  covenant,  and  not  of  one  sub< 
eequently  acquired.^    But  it  will  not  suffice  to  prove  a  demand 

>  Ibid.  ;  D(!laT«rgne  d.  Norru,  7  Johns.  868  ;  Stanard  v.  Eldridge,  IS  Johaa.  364  ; 
Bean  v.  Msyo,  6  Greenl.  94 ;  Wvnun  o.  Balkrd,  12  Mua.  804. 
1  CbB|iet  V.  Bull,  17  Mus.  213. 

*  Batcheldtr  n.  Stnrf^  3  Cu»h.  ZOl. 

*  Pmance's  Cnafi,  S  Co.  88 ;  Aiion.,  1  Conn.  228  ;  Waldron  b.  McC«rty,  3  Johns. 
471 ;  Kortz  «.  Car;iGiitcr,  G  Johns.  120  ;  Wsbb  r.  Alexander,  7  Wend.  931;  Coble  v. 
Wellnni,  2  Dbv.  38S.  And  see  SafTonl  v.  Annis.  7  Qr«en1.  148  ;  2  Sngd.  Vend.  614- 
622  (10th  ed.);  1  <JruUe'ii  Dig.  tit  32,  c.  26,  g  Gl.  "•  |Grecnl<;ars  ed.). 

*  Ellia  V.  Welch,  6  Mass.  246:  Tisdile  v.  Essex,  Hob.  34 ;  Hunl  v.  Fletcher,  1  Dong. 
13;  Evans  d.  Vaughan,  4  B.  &  C.  261;  Speocer  v.  Uarriott,  1  B.  &  C.  467. 

TLe  ilpclaration  by  a  grantee  egunst  his  gnutor,  for  breach  of  Che  general  coverumi 
for  Quitl  eiijoj/ment,  recitea  the  conTeyances,  u  in  the  preceding  form,  aa  Far  aa  this 
mark  (■),  and  proceeds  as  folloirs  ;  — 

that  the  plaintiB',  hia  hein  and  MSigns,  shonld'and  might  at  all  times  Tor  ever 


thereafter,  peaceably  end  qnietly  have,  hold,  possess,  and  enjoy  said  premises,  vithont 
let,  suit,  denial,  hindrance,  molestatian,  or  interruption  by  any  pen*     '      '  " 
ing  any  right,  title,  or  interest  in  the  same.     Now  the  pliinttR  in  I 


)t  been  permitted  so  to  possess  and  enjoy  the  said  premises  ;  bnt,  on  Ihe  contranr, 
ne  sveTi  that,  after  the  malcius  ofaaid  deud,  to  wit,  on  the  — —  day  of- — -,  oneK  F., 
who,  at  the  time  of  making  said  deed,  had,  and  ever  since,  nntil  the  malrntation  of  the 
pUintiff  hereinafter  mentioned,  haa  continued  to  have,  lan-ful  right  and  title  to  said 

(i)  Norton  v.  Colgrove,  41  Mich.  644 ;  But  if  the  grantee  is  kept  ont  of  possession 

Bundy  V.   Ridenour,   63  Ind.  400.     The  by  a  snperior  title,  end  fails  in  legal  meaa- 

amonnt  reoorereil  cnnnot  in  any  case  ex*  urn  to  obtain   possession,  it  is  enough, 

ceed  tlie  consldemtion  of  the  deed,  or  tlie  Shattuck  u.  Lamb,  66  N.  Y.  499.     It  is 

amonnt  paid  to  buy  in  the  incumbrance,  sufficient  j)rnor  of  a  breach  it  there  is  a 

Andrews  tp.  Appel,  22  Hun  (N.  Y. ),  429  ;  dispossession  by  one  having  snperior  title, 

Lowranca  o.  Robertson,  10  B.  C.  8.     The  although  the   entry  ia   not   made   under 

covenant  against  incumbrancea  is  broken  process.     Parker  e.  Dunn,  2  Jonea,  Law 

■t  the  time  it  is  made,  if  an  incumbrance  (N.  C),  203;  HcGary  n.  Ha.itingii,  S9  Cnl. 

existsat  that  time,  and  thestatuteorlimi-  360.     But  proof  of  a  molestation  eailerd 

tations  begins  to  run    frOm    that    date,  by  wrongful  acts  of  strangers  to  the  title 

Cliamnan  v.  Kimball,  7  Neb.  399.  iriU  not  support  an  action  for  the  breach 

(6)   Moore  c.   Frankenfeld,   26   Mian,  of   this   covenant.     Moore  v.   Weber,   71 

640 ;  Ware  u.  Lilhgow,  71  Me.  62.     Proof  Pa.  St.  429.     Entry  by  mortgagee  to  fore, 

that  the  city  authorities  tore  down  aa  nn-  close  and  notice  to  tenant  to  quit  is  suf- 

aafe  tlii  bouse  on  land  conveyed  with  this  ficient  molestation  of  a   tenant  to  be  ■ 

covsnanC  will    not  snnport    this  action,  breach  of  this  cnTensntinaleate.   Dunck- 

Connori).  Rernheimer,  6Daly  (N.Y.),2eG.  lees.  Webber,  IGl  Mas*.  411. 
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of  possession,  by  one  haring  title ;  *  nor  a  recovery  in  ejectment,' 
or  in  trespass;^  ualcas  there  has  also  been  an  actual  ouster.  If, 
however,  the  covenantor  himself  enters  tortiously,  claiming;  title, 
it  is  a  breach.* 

§  244.  Wairatitr.  The  covenant  of  warrcmty  extends  only  to 
lawful  claims  and  acts,  and  not  to  those  which  are  tortious ;  *  and 
it  ia  restricted  to  evictions  under  titles  existing  at  the  date  of  the 
covenant' (a)     A  breach  of  this  covenant  ia  proved  only  by  evi- 

premiws,  did  enter  into  the  Mme,  and  did  thence  pject,  expel,  and  rftmovs  the  plaintiff, 
ftnd  hold  him  out  of  pouession  or  the  some,  contnrj  to  thu  Tona  and  ctTect  of  the  cove- 
nant afoniaaid,"  JUi. 

1  Cowan  D.  Silliman,  2  Dev.  U.  Nor  a  mere  fortiidding  to  par  rent.  Witchedt 
«.  Nine,  1  BrowQl.  81.     Ant!  see  Hodgalcia  u.  Queenabo rough,  Willes,  129. 

*  Kerr  «.  Shaw,  13  Johns.  S36. 

■  Webb  0.  Alexander,  7  Wend.  281.  And  na  Cnahmaii  v.  BlanchaTd,  S  GreenL 
266. 

*  Sedgwick  f.  Hollenback,  7  Johoe.  370  ;  2  Sagd.  Veod.  B13  (lOth  ed.  1.  But  not 
if  the  entry  waa  without  claim  of  title.  Seddon  u.  Senate,  13  East,  72  ;  Penn  i. 
Glover,  Cro.  Kl.  142. 

'  t  Cruise's  Dig.  tit.  32,  c.  2fl,  S  61,  n.  (Oreenlr^rs  ed.) ;  Tkiigh.  122 ;  3  Sagd. 
Tend.  SIO,  511  (lOth  ed.)  ;  Dudley  v.  Follett,  3  T.  R.  587. 

*  Ellis  D.  Welch,  6  Mas'!.  2ia. 

Wliere  the  auignrt  ofUu  ijranta  suae  llu  grantor  for  a  breach  of  the  oorenant  of 
warranly,  by  an  eviction,  the  declaratian  will  be  in  this  form  :  "  In  a  pleaof  coventtot ; 

for  that  the  said  defendant  heretofore,  to  wit,  on  the  —  day  of ,  by  his  deed,  by 

him  iluly  executed,  acknowledged,  end  recorded,  wbich  deed,  not  being  in  the  posses' 
■iuu,  custody,  or  control  of  the  plaintiff,  he  is  unable  to  produce  in  court,  for  a  valu- 
able consideration  therein  mentioned,  barjiained,  aold,  and  conveyed  to  one  J.  S.  a 
certain  panel  of  land  [de»CTiiing  if),  to  hold  the  same  with  the  appurtenunces.  to  him 
the  said  J.  S.,  and  hia  heirs  and  as9i;^s  for  ever  ;  and  in  and  by  said  deed  the  aaid  de- 
fendant, among  other  things,  covenanted  with  the  aaid  J.  S.,  and  his  heirs  and  assigns; 
to  warrant  and  defeail  the  same'premLtBs  to  the  said  J.  3.  and  his  heirs  and  assigns  for 
ever,  against  the  lawful  claims  and  demiinils  of  all  persona  And  the  said  J.  S.  after- 
warda.  on  the  same  day,  lawfully  entered  into  said  preniisea,  and  by  virtue  of  said  deed 
became  lawfully  seisi^d  oF  the  same  ;  and  being  no  aeisiui,  the  said  J.   S.   afterwards,  ta 

wit,  on  the day  of ,  by  his  ileed,  by  him  duly  executed,  acknowledwd,  and 

teeurded,  and  now  here  b^  tbe  ;daintiff  produced  in  court,  for  a  valuable  conaideratioa 
therein  nientiooed,  bargained,  sold,  and  conveyed  the  same  iiremiKes  to  the  plaintiiT, 
to  hold  the  same,  with  the  ap;mrtenanc«9.  to  tbe  plaintitT,  and  his  heir*  and  assigns 
for  ever;  by  force  of  which  deed  th«  plaUiliff,  afterwards  and  the  same  day,  lawfully 
entereil  into  the  saniB  premises  and  became  lawfully  seised  thereof  accordingly.  But 
the  plainlilTin  fact  sava,  that  the  said  defendant  haji  not  warranted  and  defended  the 
said  premise  to  the  plaintiiT,  as  by  his  said  covenant  he  was  hound  to  do  ;  bat,  on  the 
contrary,  the  plaintiff  avers  that  one  E.  F.,  lawfiillv  clainiing  the  same  premises  bv  an 

elder  and  better  title,  afterwards,  by  the  consideration  of  the  justices  of  the con-t. 

began  and  holden  \hert  dexribe  Iht  term,  Jk.  ].  reravere^  judgment  against  the  plaintiif 
for  his  srisiu  and  possession  of  said  premises,  and  for  hia  costs ;  and  afterwards,  to  wir, 

on  the day  of ,  under  and  by  virtue  of  a  writ  of  execution  dulv  issued  upon 

said  judguieut,  the  laid  B.  F.  lawfully  entertwt  into  said  premises,  and  thereof  aviuted 
the  plainCitr,  and  still  lawfully  holds  him  out  of  the  same." 

The  breach  may  be  assigned  mnre  generally,  as  an  onster,  in  the  following  form  : 
"  But,  on  the  contrary,  the  plaintiiT  avers  that  one  E.  F.,  lawfully  clainiing  the  sama 

Firemines  by  an  elder  and  better  title,  aftprwards,  to  wit,  on  the day  or ,  law- 
uUy  entered  into  the  same  premiaea,  and  ouated  the  plaintiff  thereof  and  still  lawfally 
holds  him  out  of  the  same." 
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dence  of  an  actual  ouster  or  eviction ;  (a)  but  it  need  not  be  wiUi 
force;  for  If  it  appears  that  the  covenantee  has  quietly  yielded  to 
a  paramount  title,  whether  derived  from  s  stranger  or  from  the 
same  grantor,  either  by  giving  up  the  posBession,  or  by  becoming 
the  tenant  of  the  righ^ul  claimant,  or  has  purchased  the  better 
title,'  it  is  sufficient  (b)  So,  if  he  has  been  held  out  of  posses- 
sion, by  one  in  actual  posaeasion  under  a  paramount  title,  at  the 
time  of  sale,  it  is  said  to  be  a  breach,'  So,  a  formal  entry  by  a 
mortgagee,  for  foreclosure,  though  made  under  a  statute,  which 
does  not  require  that  the  possession  of  the  mortgagee  should  be 
continued,  is  a  breach.' (c)  And  if  the  grantor  covenants  against 
all  incumbrances,  except  a  certain  mortgage,  which  he  engages 
to  discharge,  and  also  covenants  generally  to  warrant  the  prem- 
ises against  the  lawful  claims  of  all  persons,  he  is  liable  on  the 
latter  covenant,  if  the  grantee  is  obliged  himself  t«  remove  this 
incumbrance.*  A  judgment  in  ejectment,  recovered  by  a  stran- 
ger, against  the  covenantee,  and  an  entry  under  it,  with  proof 
that  the  covenantor  had  due  notice  of  the  pendency  of  the  action, 
and  was  requested  by  the  covenantee  to  defend  it,  is  also  sufficient 

'  Emerson  «.  Prop's  of  Minot,  1  Mwi.  *S4 ;  Kelly  ».  Dntch  Church  of  ScheBectidy, 
8  Hill  (N.  YO,  105;  Hanitlton  d.  Cutts,  4  Maw,  849  ;  Spragae  e.  Bak«r,  ITMus.CSS; 
CUrks  «■  McAnalty,  S  3.  b  R.  sei ;  Mitcliel  v.  Wnrner,  6  Conn.  497  ;  Stcv&rt  r. 
Drake,  i  Halst.  13» ;  Bickert  v.  Snvder,  9  Wend.  416  ;  Tufts  p.  A(^atIl^  3  Pick.  6(7  i 
Big«)ow  V.  Jotiea,  4  Mass  612.  See'  Eurtber,  4  Kent,  Camm.  471 ;  10  Ohio  R.,  by  Wil- 
ooK,  pp.  330-332,  n.  If  the  covenantee  yielda  peace>hl;  to  K  iliapossesaioa,  the  hurdan 
of  proof  in  on  him  to  (bow  that  the  diipOHaesBion  was  by  ooe  having  a  better  title.  4 
Uas).  849. 

*  Witty  V.  Hishtower.  12  S.  *  M.  478. 

»  While  -.  Whitney,  8  Met  81.  S«e  abo  Burrage  v.  Smith,  16  Piok.  SS ;  Norton 
V.  Babcock,  2  Mat.  SIO;  Ingeraoll  t>.  Jackson,  9  Maaa.  49S. 

*  Bcnia  v.  Smith,  10  Met.  194. 


(a)  Scott  V.  Eirkenditll,  8S  111.  4S5  ;  his  grantor.  Oilman  v.  Haven,  11  Cnih. 
Green  v.  Irving,  S4  Miss.  4S0  ;  Anshuiz  (MaKs.)  330.  Tht  right  of  action  accrual 
V.  Uiller,  81  Pa.  SC  212  ;  Jonea  ».  Warner,  vheii  substantial  lUniagH  ia  sulTeml.  Poet 
81  III.  343.  So  it  is  held  cliat  a  grantee  v.  Campaii,  42  Mich.  90. 
in  a  di^  cannot  maintain  en  action  upon  [b]  Allia  v.  Nininger,  26  Minn.  6S6  ; 
a  covenant  of  warranty  therein,  unlesa  Hniick  v.  Sin)!lp,  10  Pliiln.  (Fn.)  651  ;  Ken- 
there  ha*  been  an  actual  eviction,  or  what  nev  ».  Noitim,  ID  Kcink.  (Teiiii.)  381.  It 
it,  in  law,  equivalent  thereto,  Thue,  Is  held  in  xniiri-  States  that  ni'oof  that  the 
where  a  grantee  in  a  deed  containing  a  covenantee  has  been  obligeit  to  iiay  off  a 
covenant  of  warranty  immedintely  mort-  suiHTior  uUim  or  buy  in  the  title  is  not 
gages  hack  the  eatate  to  his  grantor  and  enough  to  supjinrt  an  action  on  the  wnr- 
aftertcarda  gives  him  poasession  under  the  rantjr.  Dyer  «,  liritton,  63  Miss.  270. 
mortgage,  becoming  bis  tenant,  he  cannot  When  one  yields  to  paramount  title,  witb- 
nsintain  an  action  on  the  covenant  of  out  judicial  proceedings,  the  title  must  be 
warrant;  in  the  deed  to  himself,  on  ac-  panunoant  not  only  to  his  grantor,  but 
count  of  on  entry  and  ouater  by  one  having  also  paramount  to  the  title  of  any  other 
an  older  and  better  title  than  his  grantor,  peraon.  Crum  v.  Collenbaugh,  47  lud. 
becanae   anch   entry  and  ouster  are  not  256. 

egainiit  his  posseaslon,  but  against  that  of  (c)  Fomu  «.  Dnrgin,  119  Ham,   tOO. 
VOL.  II.  —  16 
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eridence  of  a  breach  of  this  covenant' (a)  So,  if  the  grantor 
BubBcquently  conveys  to  a  stranger,  who  enters  without  notice  of 
the  prior  deed,  it  is  a  breach.' 

§  245.  CoTenant  not  to  aMign,  A  covoQEnt  by  &  lessee,  against 
astigning  and  underletting,  is  not  broken  by  any  involuntary 
transfer  of  the  posaesaion;  as,  if  it  be  sold  by  a  sheriff,  on  exe- 
cution, or  by  agsignees  in  bankruptcy,  or  by  an  executor  ;B  on- 
less  the  assignment  is  effected  by  fraud  of  the  lessee,  as,  by 
confeflsing  judgment,  to  the  intent  that  the  creditor  may  seize  the 
premises  in  execution,*  Ordinarily,  therefore,  the  plaintiff  must 
prove  a  transfer  of  the  possession  by  some  voluntary  act  of  the 
defendant.  Evidence  of  the  mere  fact,  that  a  Btranger  is  in  pos- 
session  of  the  land,  is  not  alone  sufficient  proof  of  a  breach  of  this 
covenant;'  but  if  the  stranger  claims  to  hold  as  under-tenant  of 
the  defendant,  it  has  been  held  sufficient,  prima  facie,  to  maintain 
the  allegation  on  the  part  of  the  plaintiff.^ 

§  245  a.  CovaiMnt  to  npcOr.  Upon  a  covenant  to  repair,  and 
issue  joined  on  a  general  traverse  of  the  breach,  the  plaintiff 
must  prove  the  actual  state  of  the  premises,  so  as  to  show  that 
they  were  substantially  out  of  repair;  and  in  doing  this,  he  will 
be  confined  to  the  matters  expressly  alleged  as  constituting  the 
breach.     If  the  covenant  is  general,  to  repair  and  keep  in  repair, 

>  HamilCan  t>.  Cutta.  4  M»«.  S49  ;  PreBcott  o,  Troenwn,  Id.  827 ;  Femll  v.  Alder, 
8  Humph.  U.  Id  such  riue,  an  actual  ouster  by  writ  of  poaseasiou  has  be«D  held  im- 
msteriaL  William*  v.  WsHtherbec,  1  Aiken,  233.  The  notice  of  the  suit  may  be 
verbal.  CoUinftwood  b.  Irwin,  S  Watts.  306  ;  Miner  o.  Clark,  15  Weiid.  425.  After 
which,  it  Beems  tha  coTenaatee  is  not  bound  to  defend.     Jacksou  r.  Marah,  6  Wend. 

•  Curtis  V.  Deering,  3  Fairf.  499.  The  coTenaotee  is  not  bound  to  buy  in  an  out- 
■taading  paramount  titts  or  incumbrance,  tboiurh  it  ia  olfered  to  him  on  moderate 
terms.     Miller  p.  Hnlsey,  2  Green  (iS.  J.),  48;  Clarke  d.  McAnuIty,  8  S.  *  R.  384. 

•  Doe  B.  Carter,  8  T.  R.  57.  Doe  v.  Beavnn,  3  U.  ji  8.  353  ;  Soera  v.  Hind,  1  Vea. 
295  1  Great  Pond  Co.  p.  Buizell,  3B  Me.  I7S. 

•  Doe  D.  Carter,  8  T.  R.  57.  And  see,  oa  this  corenant,  Piatt  on  Gov.  c  12,  pp. 
404-.443.  • 

'  Doe  D.  Payne.  1  Staifc.  88. 
■  Doe  «.  Rickarby,  5  Esp.  4. 

(a)  To  have  the  effect  of  depriving  the  fairly  incurred.     Ryerson  r.  Cbaptnan,  OT 

mtrrantor  of  the  right  to  ahow  title,  the  Me,  557  ;  Tiemay  tp.  Whiting,  2  Col.  T. 

notice  ahould  be  from  the  wanaatee,  should  820.     It  baa  been   held,   that  where  by 

lie  onequirocal,  should  reouest  tbe  war-  itatnte,  if  a  plaiutiff  gets  ■  verdict  in  an 

rantor  to  defend,  and  should  be  given  in  action  of  ejectment,  he  may  elect  whether 

time  to  enable  him  to  prepare  for  defence,  ha  will  take  the  premiaoa  sued  for,  or  the 

Knowledge  of  the  action  and  a  notice  to  valuation  of  them  which  is  staled  in  the 

attend  the  trial  are  not  enough.     Bomera  verdict,  proof  of  aueh  an  election  to  take 

D.  Schmidt,  21  Wis.  417  ;  CoUii^s  v.  Baker,  the  valuation  will  not  support  an  allega- 

6  Mo.  App.  588.     But  if  auch  notice  is  not  tion  in  an  action  by  the  person  compelled 

given,  the  burden  of  proof  is  on  the  plain-  to  pay  the  valoation  against  his  covenantor, 

tiff  to  show  that  the  title  of  the  rwovering  that  he  hwl  been  by  due  process  of  law 

party  ia  superior,  that  the  actions  were  rea-  qecleil  by  a  \wrsan  lawfnlly  entitled  to  the 

BDuably  defended,  and  that  the  costs  icere  premises.     Long  e.  Sinclair,  SS  Hich.  90. 
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the  tenant  is  not  obliged  to  put  in  new  floors,  or  the  like,  but  only 
to  repair  the  old;  and  it  ia  sufficient  if,  by  a  timely  expenditure 
of  money,  he  keep  the  premiaea  in  aubstantial  repair,  and,  as 
nearly  as  may  be,  in  tlie  same  state  in  which  they  were  at  the  time 
of  the  demise.'  He  ia  bound,  however,  under  a  general  covenant, 
"to  repair,  uphold,  and  maintain"  ahouse,  to  keep  up  the  paint- 
ing of  inside  doors,  shutters,  &c.  ;^  and  also  to  rebuild  it  if  de- 
stroyed by  fire,  unless  such  casualty  is  excepted  in  the  covenant, 
either  expressly  or  by  implication.^  Besides  proving  the  want  of 
repair,  the  plaintiff  should  also  prove  the  damages  thereby  sus- 
tained; which  ia  usually  done  by  the  evidence  of  surveyors,  car- 
penters, i^'c.,  who  have  examined  the  premises,  and  estimated  the 
cost  of  putting  them  into  the  state  in  which  the  tenant  ought  to 
have  left  them.*  And  the  jury  may  also  allow  the  owner  some 
compensation  for  the  at:tual  loss  of  use  or  proht  of  the  premises, 
while  they  were  undergoing  such  repairs.* 

§  246.  Proof  under  plea  of  non  sat  factum.  The  plea  of  non  est 
factum,  to  a  declaration  on  an  indenture  of  lease,  is  an  admission 
of  the  plaintiEE's  title  to  demise."  And  generally  under  this  plea 
the  defendant  may  prove  that  the  deed  was  fraudulent;'  or,  that 
it  was  delivered  as  an  escrow;"  or,  may  show  any  personal  inca- 
pacity, such  as  lunacy,*  or  coverture ; '"  and  after  production  of  a 
counterpart,  executed  by  all  the  plaintiffs,  he  may  produce  the 
demising  part,  to  prove  that  it  was  not  executed  by  them  all." 

§  247.  Under  pl«a  of  perToimance.  Where  issue  is  joined  on  a 
piea  oi  performatice,  the  defendant  assumes  the  burden  of  proof, 
and  therefore  is  ordinarily  entitled  to  open  and  close  the  ease.^ 

1  Soward  r.  I^-Kgntt,  7  C.  k  P.  813 ;  Harris  e.  Jone-,  1  M.  ft  Rob.  178 ;  SKnley 
r.  Towgood,  3  BJDg.  N.  C.  4  ;  Gutteridge  v.  Munyard,  7  C.  &  F.  129  ;  1  H.  ft  Bob. 
334. 

'  Monk  «.  NoTM,  1  C.  ft  P.  265. 

•  BiiUock  D.  I)omtnitt.  6  T.  R.  850 ;  Dijrby  n.  Athinion,  4  Campb.  286  ;  Phillips  o. 
Stephens,  16  Mau.  '238  ;  Fonrkr  d.  Bott,  8  Mags.  88 ;  Weiffall  e.  Watcn,  C  T.  E.  4S8  ; 
Loader  v.  Kemp.  2  C.  A  P.  875. 

'  pBnley  p.  Wfltts,  7  M.  4  W.  601. 
»  Wood  1-.  Pope,  1  Bing.  N.  C.  487. 

•  Frisnd  v.  EnsMlirook.  2  W.  Bl.  1162. 
'  Anon.,  Loin,  457. 

•  Stoj-tea  r.  Poarson,  4  Esp.  2K5. 

•  Faulder  D.  Silk,  3  Campt.  128. 

w  Unibart  f .  Atkins,  2  Campb,  272. 

"  Wilson  «.  Woolfires,  6  M.  k  W.  341. 

"  Scon  V.  Bull,  3  Coan.  296.    And  «ee  atUe,  vol.  i.  {  71 
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CUSTOM  AND  USAGE. 

§  248.  DflflnlUoa.  Custom  is  unwritten  law,  established  hy 
common  coDsent  and  uniform  practice  from  time  immemorial; 
and  it  is  local,  having  respect  to  the  inhabitants  of  a  particular 
place  or  district.  It  differs  from  Prescription,  in  this,  that  pre- 
scription is  a  personal  right,  belonging  to  one  or  a  few  persons, 
by  particular  designation,  aa,  for  example,  the  owners  of  a  certain 
parcel  of  land.  The  term  Usage,  in  its  broadest  sense,  includes 
them  both;  but  is  ordinarily  applied  to  trade;  designating  the 
habits,  modes,  and  course  of  dealing,  which  are  generally  ob- 
served, either  in  any  particular  branch  of  trade,  or  in  all  mer- 
cantile transactions. 

§  249.  How  provad.  We  have  already  seen '  that,  in  general, 
when  a  local  custom,  of  a  public  or  general  nature,  is  once  estab- 
liahed  by  a  judgment,  the  judgment  is  competent  evidence  of  the 
existence  of  the  custom,  in  all  other  cases,  though  the  parties  may 
be  different.  Hence  no  person  is  a  competent  witness  to  prove  a 
local  custom,  stated  on  the  record,  who  would  derive  a  benefit 
from  its  efltabli8hmcnt,*{a)  But  in  regard  to  the  proof  of  usages 
in  any  particular  trade,  persons  employed  in  the  particular  trade 
are  held  competent  witnesses,  as  standing  indifferent;  the  usage 
in  question  generally  affecting  alike  both  their  rights  and  their 
liabilities.  These  usages,  also,  when  once  put  in  issue  and  found 
by  a  jury,  are  afterwards  recognized  on  production  of  the  record ; 
and  after  having  been  frequently  proved,  in  the  course  of  succes- 
sive legal  investigations,  they  are  taken  notice  of  by  the  courts, 
without  further  proof."  They  are  not,  however,  permitted  to  have 
effect,  when  they  contravene  any  established  general  rule  of  the 
law ;  and  therefore  evidence,  in  proof  of  any  such  usage,  is  ordina- 


(a)  3iacs  the  gUtutes   of  the  nrioui    cDstoDu  cm  ba  tiroved  by  thsM  penoDi. 
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rily  inadmiBBible.'    The  general  lav  merchant,  being  part  of  the 
common  law,  is  recognized  by  the  comlis  without  proof.' 

§  250.  Looal  ooatom.  In  proof  of  a  local  cuatom,  it  must  be 
ehown  to  have  existed  from  time  immemorial ;  to  have  continued 
without  any  interruption  of  tho  right,  though  the  posBession  may 
have  been  Buspended;  to  have  been  peaceably  acquiesced  in;  and 
to  be  reasonable,  certain,  consistent  with  law  and  with  other  ac- 
knowledged customs,  and  compulsory  on  all.'  The  existence  of  a 
custom  in  one  place  is  not  admissible  in  proof  of  its  existence  in 
another;  unless  where  the  custom  has  respect  to  some  general 
subject  common  to  them  both,  to  which  it  is  merely  an  incident, 
such  as  a  general  tenure,  and  the  like.*  But  where  the  question 
is  upon  the  manner  of  conducting  a  particular  branch  of  trade  at 
one  place,  evidence  of  the  manner  of  conducting  the  same  branch 
at  another  place  is  admissible ;  being  deemed  to  fall  within  the 
exception  to  the  rule,  es  it  concerns  a  matter,  in  its  nature  com- 
mon to  both  places."  So,  evidence  as  to  the  profits  of  mines,  or 
the  right  to  dig  turf  in  fenny  lands,  in  one  manor,  has  been  ad- 
mitted in  proof  of  the  same  right  claimed  in  another,  the  subject 
being  the  sume.^ 

§  251.  tTsBE«  of  trade.  But  in  regard  to  the  uiaffe  of  trade^ 
it  is  not  neccBsary  that  it  should  have  existed  immemorially ;  it 
is  sufhcient  if  it  be  established,  known,  certain,  uniform,  reason- 
able, and  not  contrary  to  law.^(a)     These  usages,  many  judges 

I  Edie  e.  Eut  lailin  Co.,  2  Barr.  1216,  1232  ;  Homer  «.  Dorr,  10  Mus.  2fl,  29  ; 
LewU  «•  ThRchar,  IS  Mbss.  431  ;  Higeius  t>.  Urermore,  14  T&m.  lOfl ;  Knadall  n. 
Rotch,  12  Piok.  107  ;  Eager  r.  Atloa  Ins.  Co.,  14  Pick.  141  ;  Perkins  t.  Franklin 
Bank,  21  Pick.  48S  ;  BrTnnt  v.  Conimonwefiltb  Ins.  Co.,  6  Hck.  131  ;  The  Reeaide,  8 
Sunin.  Gfl8  j  Bolton  e.  'Coldw,  1  Watta.  880  ;  Newbold  ».  WriRlit.  4  Bawle,  196  ; 
StMver  V.  Whitmnn,  6  Bion.  417  ;  Brown  n.  Jackaou,  2  Wash.  C.  C.  SI  i  Prooott  v. 
Habbfll.  1  UcCord,  64. 

*  2  Burr.  1218,  1222. 

■  1  61.  Comm.  7e-7S.  And  tee  Freary  ■>.  Cook,  14  Han.  4SB  ;  Clnjton  v.  Corb;,  3 
Jur.  212  i  2  Ad.  &  El.  v.  b.  813  ;  Carr  v.  Foster,  S  Ad.  k  Et.  n.  8.  681  ;  Hilton  v.  E. 
or  OraDTille,  Dar.  A  Uer.  614  ;  G  Ad.  &  EL  ».  a.  701 ;  Elwood  v.  Bollock,  S  Ad.  & 
El.  K.  a.  SS3. 

*  Fumsaux  r.  Hatchina,  Coirp.  S08  ;  D.  of  SomnMt  v.  France,  1  Btra.  6G4,  «S1, 
862. 

*  Noble  V.  Eeonoway,  2  Doug.  GIO. 

*  Dran,  &c  of  Elj  p.  Warren,  2  Atk.  180,  per  \A.  Hnrdwicke. 

1  1  Bl.  Comm.  75  ;  Todd  r.  Rf^id,  4  B.  &  Aid.  310  ;  Colliofn  e,  Hope,  S  Wieh.  160  ; 
Rapp  V.  Palmer,  8  Watts,  178  ;  Trott  ».  Wood,  I  Gall.  443  ;  Stullz  v.  Dickey,  6  Binn. 
287  ;  Winthrop  e.  Union  Ins.  Co.,  2  Wash.  C.  t\  7  ;  United  States  e.  McDaniel,  7  Pet. 
1 ;  Lonry  v.  Russell,  B  Pick.  360  ;  Parrott  v.  Thacher.  S  Pick.  42S ;  Stevens  v.  Beeves, 
Id.  1U8  ;   Tboroaa  v.  Orares,  1  Const  ISO  [308];  De>ha  >.  Holland,  12  Ala.  613. 

(n]  Commonweattb  n.  Doane,  1  Cuih.  snch  enttoro  or  nsage  eontravenea  a  mle 

511.    Tlie  nile  that  parol  evidenco  may  ha  of  law,  or  limits  or  cuntradieta  the  exprsKS 

given  of  a  uniform,  continuous,  and  well-  or  implied  ternis  of  the  contract,  free  from 

aettW   nmge  and  custom   pertaining  to  ambiKui^,  was  aaserted    in   Atkinson   v. 

matteis  embraced  in  •  contract,   ontest  Troesdell,  127  N.  Y.  234.     In  this  case 
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are  of  opinion,  should  be  aparingly  adopted  by  the  courts  as  rules 
of  lav,  as  they  are  often  founded  in  mere  mistake,  or  in  the  want 

ths  contract  wu  far  the  purchase  of  >  i>  also  competeat  to  eiplaia  the  mesning 
certaio  amaaat  of  ({Uu  gociis,  the  phrase  of  words  iu  auy  particular  trade  or  husi- 
of  tbe  contrauC  was  that  the  goods  trers  ness.  Newliall  v.  Appleton,  114  N.  Y. 
to  be  "taken  by  January  1st,  18S3,  ou  m  ;  Smith  p.  Clewa,  IH  N.  Y.  193.  But. 
dock  in  New  York."  Evideiice  wtu  given  although  eTideum  of  cuatom  and  [Lsaga 
that,  oa  account  of  the  expense  ol'  the  raay  be  introduced  in  a  case  to  ihow  what 
storage  in  N_'w  York  Cily.  there  was  a  the  meaning  of  tlie  parties  was  ia  regard 
custom  that  goods  ordered  should  b«  taken  to  the  subj cut. matter  of  the  contract,  or 
from  the  niaunfacturer  from  time  to  time  to  exiilain  the  mcsuiug  given  in  |iiirticular 
M  needed  by  the  putchaaer.  The  evidence  tnidaa  or  oucupntiona  lo  certain  words, 
of  tlilB  custom  was  admitted  on  llie  ground  yet  eridence  cannot  be  iutrodaced  of 
that  it  rendBT«d  intelligible  the  phrase  the  'custom  when  the  same  contradicts  the 
above  quoted  as  to  the  time  wheii  goods  plain  and  unanibiguoua  meaning  of  the 
went  to  be  taken.  As  the  ailroioibility  of  words  of  the  contract,  or  violaiis  a  settled 
evidence  of  a  custom  in  octious  of  contract  legal  rule  of  caostructiou.  fiigelow  s. 
is  juatilied  ou  the  sii]>;>o*Litina  th^t  the  Legg,  102  N.  Y.  052.  It  has  been  held 
parties  contracted  with  refHreiice  thereto,  that  a  custom  amoug  brokers  to  aettla 
the  evideniie  rauit  show  a  custom  of  trade  their  transactions  before  a  certain  time  of 
so  certain,  uniform  and  notorious  as  prob-  day  does  [lot  apply  to  a  contract  or  deal- 
ably  to  be  known   to  aud  understood  by  lugs  between  a  broker  and  customer  iu  the 

the  parties    eateriug    into  the  c<)nt(Bct.       ■" ' 

Ambler  D.  Phillips,  132  Pa.  3t.  174.  For 
this  reaMO  the  law  will  not  write  into  the 
contract  a  mere  usage  of  trade,  recent  in 

liate  and  not   general  in  its  application,  times  relevant  anil  admissible  in   actiont 

since   the  parties  caunot  be  presumed  to  other  than  those  of  contract.    Thus,  in  an 

have  known  of  siii;h  a  usage ;  but  if  it  in  action  for  dainagpa  occasioned    by  negli- 

shown  that  tbe  parties  hod  actual  or  con-  gence  in  not  guai-ding  a  passage  way  in  an 

structive  knowledge  thereof,  and  aci^uie^i^ed  unRnished     building,    evidence    of    cun- 

in  it,  it  necesMarily  becomes  a  part  of  their  torn  and  usage  of   builders  with  reference 

contract.      Corcoran  v.  Cbuss,  131    Pa.   SL  to  openings  in   Hoora  of    buildings   while 

S53.     Among  the  instances  where  evidence  in  prouess  of  construction  is  admissible  on 

of  customs  has  be>'n  admitted  may  be  cited  the   question  of  due  care  on  the  part  of 

the  following  ;    The  usage  of  commission  tbe  jilaintiS',  if  it  ia  shown  that  he  was  a 

merchants  as  to  charges  miy  be  shiiwQ  in  car]ienter  and  aa  such  might  be  sunpoaed 

evidence  when  the  other  faints  ia  evidence  to    know    of   the    usages    of   buildings, 

are  such  as  to  render  it  probable  that  both  Murphy  v.  Greeley,  14S  Maai.  200.    So,  it 

parties  contracted  with  reference  to  such  has  been  held  tliat  in  an  action  against  a 

ouatom.    Talcott  o.  Smith,  142  Mius.  642.  railroad    company    for    injuries   rpcrived 

In  the  case  of  HechC  v.  Batcheller,  147  while  repairing  one  of  its  can,  evidence  is 

Mo.'ts.  340,  there  was  intrailuced  evidence  adminsible  of  rules  of  other  railroads   to 

of  a  custom  among  note  brokers  not  to  sell  place  Hak^  or  lights  upon  the  cars  while 

commercial   paper  of  any  person  who  the  they  are  being  repaired,  to  ptrvent  the  car 

brokera  ha>l  ruainu  to  believe  had  failed  from   being  moved  until   the  n-pairs  are 

and  made  au  oxsii^nment.     This  evidence  linished.     Thii  evidence  is  admissible  on 

was  held  inadiniHsible  as  not  sutfi^^ient  to  the  question  of  whether  or  not  the  ilefen- 

warrant  a   finding  of   tbe  custom  among  dant  was  negligent  in  not  niloj.ting  similar 

bi-okers  to  guarantee  the  responsibility  of  rales   for  the    protection  of  Its  eniploye«s 

tbe   inakei'S  of  tioIrs  sold   by  them,  but  while   repairing   care.     AWl  v.  Delaware 

noiild  probably  have  been  also  inadmia-  &  Hudson  Cdnal  Co.,  103  M.  Y.  586.    Evi^ 

sible  on  general  grounds.     Moreover,  be-  dencc  of  a  local  cuatom  that  notice  of  the 

sides  the  rule  allowing  evidence  of  cuiitom  cancfUatinn  of  a  policy  of  insurance  may 

and  usage,  when    it  la  so  far  established  be  given   by  the  company  to  the  broker 

and  presumably  known  to  the  parties  as  to  who  procures  the  insurance  cannot  affect 

probably  luive    been   taken  by  them    into  tbe  insured  unless  it  is  proved  that  he  was 

account  in   making  a  contract,    provided  acquainted  with  the  cuatom,  and  made  the 

the  evidence  shows  a  custom  reasonable,  broker  his  agent  to  receive  snch  notice  of 

iinironn  and  well  settled,  and  not  in  oppo-  canwllation,      Hermann  c.  Niagara  Fire 

sition  to  fixed  rules  of  law,  nor  the  express  Ins.   Co.,   100  N.  Y.  416.     A  unstom  or 

tenm  of  the  contract,  evidence  of  lusge  pnotice  in  a  town  to  allow  the  higbwif 
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of  enlarged  and  comprehensive  views  of  the  full  bearing  of  prin- 
ciples.* Their  true  office  is  to  interpret  the  otherwise  inde- 
terminate intentions  of  parties,  and  to  ascei-tain  the  nature  and 
extent  of  their  contracts,  arising  not  from  express  stipulation, 
but  from  mere  implications  and  presumptions,  and  acts  of  a 
doubtful  and  equivocal  character;  and  to  fix  and  explain  the 
meaning  of  words  and  expressions  of  doubtful  or  various  senses.* 
On  this  principle,  the  usage  or  habit  of  trade  or  conduct  of  an  in- 
dividual, which  is  known  to  the  person  who  deals  with  him,  may 
be  given  in  evidence  to  prove  what  was  the  contract  between 
them.'(o) 

»  3  Sumn.  877,  8W17,  J.  ;  Hone  d.  Mutod  Safety  Ins.  Co.,  1  Sandf.  S.  C.  137. 

•  The  Keeaide.  2  Suniii.  669  ;  Wacomber  v.  Parker,  13  Pick.  182  ;  Sliaw  u.^itch- 
ell,  2  Met.  8G  ;  Coite.  CoiniiiBrtial  Ids.  Co.,  7  Joliiia.  S85  ;  Harris  v.  Nieliolag.  6  Munf. 
488  (  Alleere  v.  MaryUuii  Ins,  Co.,  2  Q.  4  J,  138,  See  also  anU.  vol,  1;  g  2B2  ;  Pow- 
lay  0.  Walker,  5  T.  R,  373  ;  Eoe  e.  Chanioclt,  I'eake's  C«s.  G ;  Hex  it.  Navestock,  6 
Burr.  719  (Set,  Cos. ),  Evidence  of  niage  ia  also  admissible  I0  establish  a  tight  aUive 
•lid  beyuud  the  uoutract,  evea  tbougb  the  conttsct  ia  by  deed.  WigglesworQi  »,  Dal- 
liaou,  1  Doug.  201, 

•  Loring  v.  Gurney,  G  Pick.  ]  G  ;  Naylor  v.  Semmei,  i  O.  ft  J.  274 ;  Noble  v.  Ken. 
uovray,  2  Doug.  610. 

anrreyor  t«  coDtrBCt  for  Ubor  on  tbe  hig^-  277 ;  Leacli  v.   Beardalee,  22  Conn.  404 ; 

way  ia  sufUcient  evidence  of  bia  autbonty  Outnater  v.  Nelson,  20  Barb.  30  ;  Wall 

•0  to  contract.     Blanchard  0.   Ayer,  148  d.   East  River  Ins.  Co.,  3  Duer  (N.  Y.), 

Mass.   178,     It  is  not  possible  to  acquire  204:   Steward   d.  Scndder,   4   Zabr.   96; 

by  cnstom  a  right  to  niainlaiu  a  building  Meighen  v.  Bank,  2G  Pcnn.  St.  2S8  ;   Id. 

or  permanent  structure  npon  the  land  of  411 ;    Foley  e.  Hagon,  6   Md.  87  ;  Mer- 

another.      Atty.-Gen.    d,   Tarr,    148  Mass.  chanta',  lie.  Ins.  Co.  e.  Wilson,  2  Id.  217  ; 

81S.     Evidence  of  a  prnclice  throu^bout  a  Fulton  Ins.   Co.  v.  Milnisr,  28  Ala.  420; 

state  to  locate  and  conduct  large  jiiggrriea  Inglebriolit  n.  Hammond,   IS  Ohio,  337  ) 

in  pogiulous  localities,  and  that  such  prac-  CaQiplirll  0,  Hewlitt,  12  Eng,  Law  ft  Eij, 

tice  was  lolnnted  by  the  usage  and  customs  S7B  ;    Hcore    r.   Camplirll,    26    Id.    £22  ; 

and  habits  of  society  in  the  present  day  in  Culhbert  v.  Cumming,  30  Id.  604  ;   Wig- 

that  state,  ia  iuadniusible.   Com.  v.  Perry,  glrsH-ortb  v,  Dallisoii,  1  Smith's  Leading 

139  Mass,  200.      Evidence  that  slock  certi-  Casns  (ed.  1844),   406  (•300),  and  notes. 

-  Scales  issued  in  the  name  of  one  as  trua-  The  naagea  of  any  jiaiticular  trade,  SDvb 

tee,  and  by  him  tranaferred  In  blank,  are  as  are  unifonn  or  general,  are  presumed  to 

constantly  sold  in  the  market,  ia  inadmiasi-  be  familiar  to  all  persona  havmg  ti'ansac- 

hlr,  aa  contrary  to  a  nde  of  law.     Shaw  tioiia  in  that  trade  or  busini^sa  ;  and  all 

0.  Spencer,  100  Mhsb.  382,  parties  making  contracts  ujion  any  aubject 

(n)  Tamer  v.  Vatas,  18  How,   (U.  8. )  leave  such  incidents  as  are  presumed  to  be 

14  ;  Barrett  o.  Williamson,  4  McLean,  G9T;  familiar  to  both  psrliea,  and  in  ti'gard  to 

Baxter  v.  Leland,  1  Blatchf.  Ct  Ct.  B26 ;  which    there    cannot    ordinarily   be    any 

.  Hunt  V.  Carlisle,  1  Gray,  267  ;  Fiaher  v.  misunderstanding,  to  implication  nieiely. 
Sargent.  10  Cuah.  250  1  Warren  Bank  v.  Bnt  where  the  usage  or  custom  is  reaorted 
Suflblk  Bank.  Id.  686 ;  Potter  o.  Mor-  to  for  the  purpose  of  controlling  the  (in- 
land, 8  Cuah.  384  ;  Clark  v.  Baker,  11  Met.  end  principles  and  obluptions  of  tbe  law 
188  :  Mixer  f .  Cobum,  Id.  G69  ;  Putnam  of  contract,  there  is  no  doubt  of  the  necea- 
r.  Tillotaon,  13  Met.  G17:  Macyir.  Whaling  aity  of  showing  ita  notoriety,  aa  well  as  its 
In*.  Co.,  g  Id,  364 1  Baker  e.  Atlas  Bank,  reasonableness  and  justice.  The  latter 
III.  182  ;  Mussey  f.  Eagle  Bank,  Id.  306  ;  qualities  are  generally  supposed  to  be  suf- 
Chicopee  Bank  v.  En(cer,  Id.  683  ;  Brad-  liciently  shown  by  tbe  general  acquiet- 
ford  r.  Drew,  S  Id.  1B8  ;  Perkins  d.  Jor-  cenca  of  the  public  in  the  usage.  2  Ked- 
Hau.  SGMe.  23:  Famsvonh  v.  Chase,  19  field  on  Kailways,  118-121.  Though 
V.  H.  S84  ;  Knowles  v.  Dow,  22  N.  H.  plasterers  may  show  that  it  is  customary 
SS7  ;  Id.  71 1  Nichols  b.  De  Wolf,  1  R.  I.  t«  include  window*  and  other  blank  spaces 
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§  252.   opinion  not  avldenoe.  Both  cmtoms  and  usages  must 
be  proved  by  evidence  of  facts,  not  of  mere  speculative  opinions; 

In  tbeir  meainrementi,  the  defendant  maj  the  note.     Mechanic'  Banlt,  &«•  v.  Her- 

Hbow  that  he  did  not  know  it.     WalU  a.  chants'  BaAk,  tc.,  «  Hetc.  13  ;  Adanu  v. 

Bnikr,   46  N.   Y.  iU.      Sea  aUo  /n  n  Otterback,  15  Haw.  {U.  &.)  530  ;  Boweo 

Matthews,  li.  R  1  Ch.  D.  601.     A  native  i>.  Newell,  4  Selden  (N.  Y.),  190  ;  2  Dner, 

among  mnDufacturing  coriioratiotu  to  give  684.     Nor  can  CQatom  or  naoga  ever  be 

an  honorable  diacharf^e  to  nn  operative  who  given  in  evidence,  to  vary  or  control  an  ez- 

haa  worked  faitbfully  with  them  for  twelve  press  contract.     £vans  v,  Myers,  25  Penn. 

months,  and  has  given  a  fortnight's  notice  St.  Ill ;  Liualej  v.  Lovely,  2a  Vt.  123  ; 

of    an   iatentioD  to   leave,   whereby  snch  Swampacott  Mai:hiDB  Co.  v.  Partridge,  25 

Opprative  may  obtain  employment  in  other  N.  H.  38B  ;  Wadawurth  D.  AUoott,  2  S«l- 

mills  at  the  same  place,  does  not  oblige  den  (N.  Y.J,  64;  Dizon  *.   Dunham,  14 

those  corporations  to  give  such  discharge  111.  324.     lu  the  case  of  Ilumfrey  e.  Dale, 

in  all  caae.*  where  such  conditions  are  com-  7  El.  ft  Bl.  266,  in  rajprd  to  the  necessity 

Elied  with.  The  giving  of  such  a  discharge  of  relaxing  the  r  jle  of  the  admissibilLty  of 

a  matter  of  judgment  and  discretion  with  oral  evidence  to  explain  tbe  import  of  com- 

the  cor|ionitiuu.     FbomtonT.  Suffolk  Man.  mercial  terms  and  memoranda  in  written 

Co.,  10  Cush.  37a.  contracts  between  raerGhants  and  businees 

A  policy  of  inaurance  which  daacribea  the  men,   Lord  Campbell,  C.  J.,  said  :  "The 

risk  as  a  "  machine-sbop,  a  watchman  kept  only  remaining  question  is,  having  stal«d 

on  thi!  premises,"  does  not  reqnire  a  watch-  a  purchase  for  a  third  person  aa  principal, 

man  to  be  kept  there  constantly,  but  only  is  there  evidence  on  which  they  themaelve* 

at  Ruch  times  aa  men  of  onlinary  care  and  can  be  made  liable  I   No>t  neither  collateral 

skill  in  like  btisiuess  keep  a  watchman  on  evidence,  nor  the  eviilence  of  a  usage  of 

their  premises  ;  and  tbe  usage  of  similar  trade,   is    rei^ivable   to    prove    anything 

establiahmButs,   in  this  respect,  may   bo  which  contradicts  the  terms  of  a  written 

shown  to  ezplaia  what  is  ordinary  care  and  contract;    but  subject  to  this  condition, 

skilL     Crocker  r.  People's,  ftis.  las.  Co.,  both  may  be  received  for  certain  purposm. 

3  Cnsh.  70.  Here  the  plaintiiT  did  not  seek,  by  tbe  evi- 

A  usage  at  an  inn  for  the  gnnsts  to  leove  dence  of  usage,  to  contradict  what  the  tenor 

their  money  and  valuables  at  the  bar  or  of  the  note  primarily  imports;  namely,  that 

with  the  keeper  of  the  house,  as  a  condition  this  was  a  contract  which  the  defendants 

Rreeedent  to  Che  liability  of  the  innkeeper  made  la  broken.  The  evidence,  indeed, 
>r  tbe  loss  thereof,  is  not  binding  upon  a  is  based  on  this.  Bnt  tbe  plaintiff  seeks 
gneat,  nnleas  he  has  actual  knowledge  or  to  show  that,  auoordjng  to  the  usage  of  the 
notice  of  it ;  and  whether  he  has  snoh  trade,  and  aa  those  coneemed  in  tbe  trade 
knowled^  or  notice,  is  a  nueation  of  fact  nnderstand  the  words  used,  they  imparted 
for  the  jury.  Berkshire  Woollen  Co.  v.  something  more;  namely,  that  if  the  buy- 
Proctor,  7  Cuah.  417.  in^  broker  did  not  disclose  the  name  of  hia 
A  usage  which  shows  when  a  voyage  is  nnncipat,  it  might  bei:ome  a  contract  with 
terminalOij  so  far  as  relatea  to  the  payment  him  if  the  seller  pleased.  The  principls 
of  premium  notesis  not  applicahle  to  show  on  which  evidence  is  admissible  '      ''    ~ 


Ac  Ins.  Co.,  3  Cush.  4S6.  Nor  can  t,  but  those  only  which  were  necessary  to  be 
among  the  owners  of  vessi'ls  at  par-  determined  in  the  particular  case  by  specific 
r  ports  to  pay  bills,  drawn  by  mas-    agreement,  and  which  of  course  might  vaty 


n  foreign  ports,  bind  them  as  acceptors 
such  bills.  Bowen  «.  Stoddard,  10  Met.  rjine  incidents  which  an  uniform  xiaagB 
375.  Nor  can  a  general  usage,  and  not  would  annex,  and  according  to  which  they 
tbe  usage  of  any  particular  place,  ortradp,  must  in  reason  be  understood  to  contract, 
or  class  of  dealers,  or  course  of  dealing,  be  unless  they  expressly  exclude  them.  To 
given  in  evidence  to  control  the  rules  of  fall  within  the  exception,  therefore,  of  re- 
law.  Strong  V.  Btias,  6  Met.  303.  No  puf^ancy,  tbe  incident  mnst  be  such  as, 
nsage  and  no  agreement,  tacit  or  express,  if  ezpressed  in  the  written  contract,  would 
of  the  parties  to  a  promisaory  note,  as  to  make  it  insensible  or  iuconsiatent.  It  ia 
presentment,  demand,  and  notice,  will  ac-  the  basiueas  of  courts  ressonably  to  shape 
celerate  tbe  time  of  payment,  and  bind  the  these  mles  of  evidence  so  as  to  make  them 
'  maker  to  pay  it  at  au  earlier  daythan  that  suitable  to  the  habits  of  mankind,  and 
which  is  &xed  by  the  law  that  applies  to  such  as  are  not  likely  to  eidude  theactnil 
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and  by  iritnesses  who  have  had  frequent  and  actual  experience  of 
the  custom  or  usage,  and  do  not  apeak  from  report  alone.'  The 
Titnesses  must  speak  as  to  the  course  of  the  particular  trade ;  they 
cannot  be  examined  to  show  what  is  the  law  of  that  trade.^  And 
though  a  usage  is  founded  on  the  laws  or  edicts  of  the  government 
of  the  country  where  it  prevails,  yet  still  it  may  be  proved  bj' 
parol.^  It  haa  also  been  held  that  the  testimony  of  one  witness 
alone  is  not  sufficient  to  establish  a  usage  of  trade,  of  which  all 
dealers  in  that  line  of  trade  are  bound  to  take  notice.*  (a) 

1  Edie  B.  E.  Ind.  Co.,  3  Burr.  122S,  per  Wilmot,  J.  ;  Savill  n.  Buohard,  4  Eip.  C4, 

per  U.  Een;ou  ;  Aastiu  v.  Tiiylor,  'i  Oliio,  882. 

•  Hu»n  B,  Gardiuer,  1  Wash.  C.  C.  H6  j  Wmthrrp  ».  Union  Ids.  Co.,  2  Waeh.  C. 
C.  7  !  Austin  V.  TBvlor,  2  Ohio,  2S2, 

*  LiTingstou  V.  liIaiTliuid  Ins.  Co.,  7  Crench,  500,  GS9  :  Drake  v.  Hudson,  7  H.  & 
J.  m. 

»  Wood  V.  Hitkolt,  2  Wend,  601 ;  Pairott  v.  Thacher,  »  Pick.  428  ;  Thomas  v. 
Cnvea,  t  Const.  ISO  [S08].  The  testimony  of  oucr  witness  is  proof  of  cpmniercisl  us- 
W,  if  he  hss  fuli  means  of  knowledge,  and  his  lestiniony  ia  ei|ilicit  snd  satiafactorj'. 
By  Foot,  J.  Vail  v.  Riue,  1  SeldenlN.  Y.),  165,  Tlie  ti^tiniony  of  one  of  the  direc- 
tors of  an  insursDue  uompany  as  to  the  practice  of  the  company  in  rcftanl  to  giving  cod- 
■eut  to  second  insurances,  so  far  aa  hia  knonlrdge  vent,  is  not  sufficient  to  bind  the 
insured  who  lias  no  knowledge  thereof.  Goodall  v.  >'ew  En);.  Fire  Jus.  Co..  26  U.  U. 
169.  In  Bissell  v.  Ryan,  2S  III.  666,  it  was  held  that  a  ciutom  or  usage  caunot  be  eB- 
tablished  bj  the  tettimony  of  a  single  witness. 

fwta  of  the  dealings  between  parties  when    fact  that  only  one  witness  testifies  is  only 


_n  Railways,  127-129.  1  Seld.  (N,  Y.}  156 ;  Robinson  v.  United 

(a)  The  law  is  now  settled  in  Massa-  Statea,  13  Wall.  (U.  S.)  303.     See  1  Sm. 

ehnsetts  that  one  witness  is  competent  to  I>.  Cas.  (7th  ed,)  782. 
testify  to  a  custom  or  usage,  and  that  the 
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DAMAGES. 

§  253.  DaOniUon.  Dani^;es  are  given  as  a  compensation,  rec- 
ompeose,  or  satisfactioa  to  the  plaintiff,  for  an  injur;  actually 
received  by  bim  from  the  defendant.  They  should  be  precisely 
commensurate  with  the  injury,  neither  more  nor  less;*  and  this 
vhether  it  be  to  his  person  or  estate.^    Damages  are  never  given 

>  Co.  Lit.  257  a  ,-  2  Bl.  Comin.  43S  ;  Rockwood  t>.  Allen,  7  Moaa.  25fl,  per  Sedg- 
wick, J.  ;  Biaay  v.  DanHlJ^n.  4  DalL  2i)7,  per  Shippeu,  C.  J.  ;  3  Amer.  Jur.  257. 

*  Since  the  lirat  edition  of  thji  Tolume,  Mr.  Snlxwick  liaa  viven  to  the  lirofvssion  m 
r&luable  treatise  oa  the  Lavr  of  Daiiiegea,  in  whlc^h  he  denies  the  soundness  of  tbe  gen- 
eral rule  here  stated  ;  and  lays  duwo  the  bnisd  propoeitiou,  that,  "  wherever  tlie  ele- 
ments of  fraud,  malige,  gross  oeglij^nce,  or  oppression  mingle  in  the  controversy,  the 
Uir,  instead  of  adhering  to  the  systeui,  or  even  the  lan^sge  of  comjiensation,  sdoptit 
a  wholly  diOerent  rule.  It  permits  the  jnry  to  give  what  it  temie  punitory,  vindictive, 
or  eiemplary  daioa™  :  in  otlier  •onls,  blrnds  together  the  interest  of  society  and  of 
the  aggrieved  individual,  and  gives  damages,  not  imly  to  rtcoinptnx  the  saffcrer,  Imt  to 
puiiiih  the  offender."  Sedgvick  on  Damages,  p.  39.  However  this  view  may  appear 
to  be  Justihed  by  the  general  language  of  some  Judges,  and  by  rrmarks  giatuitoualy 
made  in  delivering  judgment  on  other  qneations,  it  does  not  seeiu  supported  to  that  ei- 
tent  by  any  expras  decitum  on  the  point,  and  is  deemeil  at  variance  not  only  with  ad- 
judged caaan.  bat  with  settled  principlea  of  law.  This  *!!!  be  apparent  from  tut 
examination  of  the  authorities  on  which  the  learned  author  relies. 

In  the  first  case  cited  in  support  of  his  position,  that  of  Huckle  v,  Uoney,  2  Wila. 
205,  which  was  an  action  to  try  the  luplitr  of  an  arrest  under  a  general  warrant  iasned 
by  the  Secretary  of  State,  the  jury  fonud  a  verdict  for  £300,  which  tbe  defendant 
moved  the  court  to  set  aside  as  excessive.  But  the  motion  was  denied,  on  the  ground 
that  the  damogca  were  properly  left  at  large  to  the  jury,  with  instructions  that  they 
were  not  bonnit  to  any  certain  rule,  but  were  at  liberty  to  consider  nil  the  eirT:ninstance« 
of  oppression  and  arbitrafy  power  by  which  the  great  constitutional  light  of  the  plain- 
tiff was  violated,  in  this  attempt  to  destroy  the  liberty  of  the  kingdom.  All  which  Che 
jury  were  thus  permitted  to  consider  were  circumstances  going  in  aggravation  of  the 
injury  itself  which  the  plaintiff  had  received,  and  so  were  admissible  under  the  rule  as 
•tated  in  SJ  288,  373,  of  the  text.  The  mae  of  Tullidge  r.  Wade,  3  Wila.  18,  was  of 
the  same  class.  It  was  trespass  for  breaking  and  entering  the  plaintilTs  house  and  de- 
bauching his  daughter ;  and  the  jury  were  inatmcted  to  take  into  consideration  the 
pbintiB's  losa  of  her  aervicp,  and  the  eipenaea  of  her  conHnement  in  his  house.  Tlie 
verdict,  which  was  for  £50,  was  complained  of  aa  excessive  ;  but  the  court  thought 
otherwise,  "  the  plaintiff  having  received  tht  iiuull  in  his  oum  koiitt,  where  he  had 
civilly  received  the  defendant,  and  permitted  him  to  make  his  addresses  to  hia  daugh- 
ter." And  it  was  observed  by  Bathurst.  J.,  that,  "  in  actions  of  this  nattn-e,  and  of  as- 
aaulte,  Iht  cireunutanea  of  time  and  place,  when  and  where  the  iniidl  is  given,  reqaire 
different  damages,  as  it  is  a  grealcr  intiiH  to  be  beaten  upon  the  Royal  Exchange  than 
in  a  private  room."  It  thus  appears  that  in  this  case  the  damages  were  limited  to  the 
extent  of  the  injury  reaintd  by  the  plai-nliff ;  and  that  the  tvmark  of  Wilmot,  C.  J., 
rflied  on  by  the  learned  author,  was  altogether  gratia  dictiim.     In  Doe  B.   — "- 


U.  &  W.  47,  which  was  trespass  for  mesne  profits,  the  only  miestion  was,  whether  in 
iting  the  coata  of  the  ejectment,  aa  part  of  the  plaintiff's  damages,  the  plaintiff 
mfined  to  the  costs  taxed,  or  might  be  allowed  the  casta  aa  between  attorney  and 


client.  The  remark  of  Pollock,  C.  B.,  respecting  what  are  allied  "  vindictive  dam  . 
gea,"  though  wholly  gratuitous,  is  explained  by  nimself  to  mean  only  that  the  jury 
may  "  take  aU  the  ciraimabmeea  into  their  cousideration, "  namely,  tbe  circumsUuiCM 
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in  real  actions ;  hut  only  in  personal  and  mixed  actions.  In  eome 
of  tho  American  States,  the  jurj  are  authorized  by  statutes  to 

of  the  injwg  infiicUd,  » 

of  what  air.  Jaatiue  Waahington  raid  in  Walker  .  _  __.     

WM  an  action  agaiiiat  tbe  [tlaiutiff's  fac^tor,  to  recover  the  balaDce  due  lo  the  plaintiff 
for  goods  which  the  fantor  had  sold  without  taking  collateral  security,  in  Tiolalion  of 
onlers,  the  purchuer  piovlDg  insolvent,  and  pirtiol  payment  only  having  been  ob- 
tained. The  question  wns,  wTiether  the  JU17  might  asaeaa  damages  in  their  diacretion, 
for  leaa  than  the  plaintilTs  actual  loss,  takins  llito  considei-ation  all  tbe  favorable  cii'- 
cumstances  on  the  derendant'a  part ;  or  whetlier  thej  were  bound  to  give  the  plaintiff 
the  precise  sum  which  he  had  lout  by  the  violation  of  bis  orders.  And  the  judge  in- 
structed them  that  the  latter  was  the  aole  measuio  of  dainagm ;  remarking,  passingly, 
that  ill  suits  for  vindictive  damages  the  JQ17  acted  without  control,  because  there  waa 
DO  \Bgi\  rule  hy  which  to  meaaura  them.  His  meaning  apparently  was,  that  in  action* 
"  sounding  in  damages,"  tbe  court  had  no  anitTOl  over  the  sound  discretion  of  the  jiirjr; 
but  that  where  the  damages  were  susceptihle  of  a  fi^ed  nnd  certain  rule,  the  jury  werB 
bound  by  the  instructions  of  the  court  Tbe  rase  of  Tillolson  n.  Cheetham,  8  Johns. 
60,  is  also  relied  ujion.  This  waa  case  for  libel)  in  which  the  jury  weiv  instructed  by 
Kent,  C.  J.,  "  that  the  charge  contained  in  the  libel  was  calculated  not  only  to  ijijurt 
tiejetlings  of  the  )ilaintiff,  but  to  deitroy  all  cmifidtnct  in  him  as  a  public  officer  ;  and 
in  hia  opinion  demanded  from  the  jury  exeniplsiy  damagas,  as  well  on  aeeounl  of  the 
noAtre  of  the  ojfenct  charged  against  the  ptointifT,  ai  for  Uie  proltetion  of  hit  eharacUr 
a»  a  pablie  offitxr,  wliicb  he  stated  as  a  strong  circumstance  for  the  increase  of  dama- 
ges 1"  adding,  "that  he  did  not  accede  to  the  doctrine  that  tlie  jury  ought  not  to  pun- 
ish the  defeuilaut,  in  a  civil  suit,  for  tbe  pemicioui  etfecta  which  a  iniblication  of  this 
ItinJ  waa  calculated  to  produce  in  society."  Here  the  grounds  of  Jamagea  positiveiy 
stated  to  the  jury  were  expressly  limited  to  the  degree  of  iiijury  to  IM  plaintiff,  either 
in  his  reelings  or  in  his  character  a;  a  public  oSiter.  The  rest  is  mere  negatiun.  Tbe 
jar;  were  not  inatraoted  to  consider  any  other  circumstances  than  thoae  which  affected 
the  plaintiff  himsnlf  -.  though  ihtte,  they  were  told,  demanded  exemplary  damages.  In 
this  view,  all  damagea,  in  actions  ex  delicto,  may  be  said  to  be  exemplary,  as  having  a 
tendency  to  deter  others  from  committing  the  like  injuries.  Theae  instructions,  there- 
fore, were  in  accordance  with  the  rule  already  atatcd.  In  support  of  them,  the  Chief 
Justice  relies  on  Hnckle  ti.  Money  and  Tuiiidge  b.  Wade.  He  also  refers  to  Pritchard  v. 
Papillon,  8  Harg.  St.  Tr.  1071 ;  8.  c.  10  Howell,  St.  Tr.  319,  870,  which  was  essentially 
a  controversy  between  the  crown  and  the  people,  before  "the  infamous  Jeffries,"  who  told 
the  jury  that  "the  government  ut  a  thing  that  is  intiaitely  concerned  in  the  case  that 
makea  it  so  popular  a  canse; "  and  presseii  them,  with  disgraceful  zeal,  to  find  targe  dam- 
ages for  that  reaaon;  and  for  tbeir  compliance  in  finding  £10,000,  whicb  was  the  amount 
of  the  ad  damnum,  he  praised  them  as  men  of  sense,  to  be  greatly  commended  for  it. 
The  ruling  of  that  judge,  in  favor  of  the  crown,  will  hardly  be  relied  upon  at  this  day 
as  good  authority.  But  in  Tillnlson  c.  Cheetham,  the  learned  Chief  Justice,  in  saying 
that  the  actual  pecuniary  damages  in  actions  for  tort  are  never  the  sole  rule  of  assess- 
ment, probably  meant  no  more  than  thiJi,  that  the  jiur  were  at  liberty  lo  consider  all 
the  damages  accruing  to  the  plaintiff  from  the  wrong  dous,  vitbout  being  confined  to 
those  which  are  susceptible  of  arithmetical  l^omputation.  The  remark  of  Spencer,  J., 
beyond  this  was  eitra-judicial.  In  Woert  v.  Jenkins,  11  Johns.  852,  which  was  tres- 
pass for  beating  the  plaintifTa  horse  to  death,  with  cireuraatancea  of  great  barbarity, 
the  jury  were  told  that  they  "  had  a  right  to  give  tmaH-vioney ; "  by  which  nothing 
mors  seems  to  have  been  meant  than  that  they  might  t&ke  into  consideration  the  cir- 
cnmstances  of  the  cruel  act,  as  enhancin(t  the  injury  of  the  plaintiff  by  the  laceration 
of  hia  feelings.  In  Boston  Manufacturing  ('ompany  v.  Fiske,  2  Mason,  IIB,  the 
only  question  was,  whether,  in  case  for  infringing  a  patent,  the  plaintiff  might  recover, 
ts  part  of  his  ncCual  damages,  the  fees  paid  to  his  counsel  for  vindicating  his  right  in 
that  action.  Tho  oliservationg  of  the  learned  judge,  quoted  by  Mr.  Sedgwick,  were 
made  with  reference  to  the  practice  in  admiralty,  in  caaea  of  marine  torta  and  prize, 
where  a  broader  discretion  is  exercised  than  in  courts  of  commoa  law.  the  court  fre- 
quently settling  in  one  suit  all  the  equities  between  the  parties  in  regard  to  the  subject- 
matter.  The  next  case  adduced  is  that  of  Whipple  v.  Waljiole,  10  N.  H.  130,  which 
was  a  case  against  the  town  of  Walpnle  to  recover  damage*  for  an  injnry  arising  from 
the  defective  state  of  a  bridge,  which  the  defendants  had  grossly  neglected  to  keep 
in  repair.     The  bridgs  had  broken  down  while  the  plaintiff's  stage  coach  was  passing 
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assess,  in  real  actions,  the  damages,  which  hy  the  common  lav 
are  given  in  an  action  of  trespasB  for  mesne  profits;  but  this  only 
converts  the  real  into  a  mixed  action. 

over,  in  eooMcjiienM  of  irlilch  bis  boraes  irera  destroyed.  The  jor;  w«m  iustnietsd, 
"  that  for  ordinarj  npglect  the  plaintitf  codU  not  reMiver  eiempUiy  damucs,  but  tbU 
such  damagea  niiglit  be  allowed  id  ths  diauretion  of  lh«  jury,  in  chu  Ihey  believe  then 
hxl  beta  i^rom  negligence  on  tbe  part  ot  the  daleDdHDta."  The  question  bbbdis  in  fact 
to  havB  been,  whether  tbe  jurj  we™  tonBued  tn  the  lalue  of  the  honwi,  or  might  take 
into  consideration  all  the  ciit:uaistaace8  or  the  iqjury.  The  loLe  itnasliun  betore  the 
conrt  in  bank  was,  whetbitr  the  above  inijtructiau  was  correct ;  >Dd  they  held  Chat  it 
was.  The  remark  that  the  jury  might  give  "darnB^es  beyorid  the  aetuai  mjuri/  iiit- 
tuiittd,  for  the  sake  of  the  eiamplc,"  though  grata itoua  and  uncalled  for,  seemBqaalilied 
by  the  »ahsm|uent  oWrvslion,  that  the  Jury,  in  caws  of  Rroaa  negligence,  '■  wera  not 
bound  to  be  very  txad  in  estimating  Ihe  amount  of  damages;  "  and  urobkbly  the  learned 
jodgea  meant  to  say  no  more  than  that  in  such  cases  the  court  would  not  control  the  dis- 
cretion of  the  jury,  but  would  leaye  them  at  liberty  to  consider  all  the  cireuinstancee  of 
tbe  injury,  and  award  such  damages  as  thev  thought  pro]>er.  See,  to  the  same  effect, 
Kendall  v.  Stone,  2  Sandf.  Sl  C.  SSS;  TilTt'e.  Culver,  3  Hill,  180.  In  Luisley  v.  Busb- 
nell,  15  Coon.  2SS,  which  wba  a  case  for  an  injury  to  tbe  plaintiff's  pei'san,  occasioned 
by  an  obstraction  left  in  the  highway  by  the  wanton  negligence  of  the  defendant,  the 
question  was,  whether  the  jury,  in  the  estimation  of  damages,  were  restricted  to  tbe 
\<H.i  of  the  plaintitTs  time,  and  the  expenses  of  his  carr,  tc. ,  or  might  also  allow,  as 

Ert  of  his  damagefl,  the  necessary  trouble  sad  ef  jieases  iocnrr^  in  the  prosecution  of 
I  remedy  by  action.  And  the  conrt  held  that  these  latter  were  fair  snbjeeU  far  their 
consideration.  "The  circumstances  of  ageravation  or  mitigalton,'  said  the  court,  "the 
bodily  pain  ;  the  mental  anguish  ;  the  injury  to  the  plaintiff's  business  and  nieanj  of 
lireliboal,  piut  and  prospi^tive,  —  all  these  and  many  other  cin^nmstances  may  be 
taken  into  consideration  liy  the  jury,  in  guiding  their  discretion  in  aisessing  damsgea 
for  a  wanton  personal  injury.  But  these  are  not  all  that  go  to  make  up  the  amount  <rf 
ustfliiieil.  The  bill  of  tbe  surgeon,  and  other  {lecuniiiry  ehatvei,  to  which 
itilf  has  been  necessarily  subjert«d  by  the  misconduct  uf  the  defendant,  ara 
equally  proper  subjects  of  coneideration."  And  it  is  in  eipresa  reference  to  the  pro- 
priety of  allowing  the  trouble  and  expense  of  the  remedy,  that  the  obserrstian  r«specl- 
ing  vindictive  damages,  or  umart-maney,  quotM  by  Hr.  Seilgwii'k,  seems  to  have  been 
made.  For  the  leame<l  judge  immediately  cites,  in  support  of  bis  remark,  cerbiia 
authorities,  which  wilt  hen^fter  be  mentioned,  not  one  nf  which  warrants  the  broad 
doctrine  which  is  now  under  consiilet«tion  ;  and  he  concludes  by  qnoting  from  one  of 
tbem,  with  emphasii,  the  admission,  that  "  where  an  important  right  la  in  question,  in 
■n  action  of  trespass,  the  court  have  given  damages  to  iwUmnify  the  party  far  the 
expense  of  eMnbliAiTtj  it."  This  is  conceived  to  be  the  extent  to  which  tbe  law  goes,  la 
eivil  actions  far  damages,  beyond  the  cireanvUnces  of  the  trsiiHictian. 

The  learned  author  further  observes,  that  the  doctrine  he  lavs  down  has  been  fnllv 
adopted  by  the  Supreme  Court  of  tbe  United  States  ;  and  cites  Tracy  v.  Swartwoat,  10 
Peters,  80.  That  was  an  action  of  trover  against  a  collector  of  the  revenue,  for  cer- 
tain casks  of  syrap  of  sugar-cane,  which  the  importer  had  offereil  to  enter  and  bond  at 
the  rate  of  fifteen  per  cent  ad  oalorem,  but  the  collector,  acting  in  good  faith,  reqnireil 
bond  for  a  duty  of  three  cents  per  pound.  The  importer  refusing  to  do  this,  the  goods 
remained  in  the  bauds  of  the  defendaot  far  a  long  time,  wailing  the  decision  of  the 
Secretary  of  the  Treasury ;  who  being  of  opinion  that  the  lighter  du^  was  the  1(^1 
one,  they  were  accordingly  delivered  up  to  the  importer  at  that  rale  of  doty  ;  but,  in 
the  mean  time,  had  heci>me  deteriorated  by  growing  acid.  The  indgn  of  the  Cirenit 
Conrt  interacted  the  jury,  that  the  circumstances  of  the  dispute  ooght  not  to  snltject 
the  collector  to  more  (ban  non)tnHl  damagrs  ;  to  which  eiceptiona  were  taken.  Tbe 
sole  question  on  this  snbject  was,  whether  the  plaintiff  was  entit]«t  to  tbe  damagec  he 
had  aetually  maliiiiied  ;  and  the  Snpreme  Court  held  that  he  was  so  entitled.  It  was  in 
referenoa  to  this  question  only  that  the  terms  extmptary  and  arm^ieiisiilory  damages 
were  naed;  tbe  question  whether,  in  any  caaa,  damages  conld  he  given  by  way  of  pun- 
ishment ^ne  not  appearing  to  have  crossed  the  minds  either  <^  the  judges  or  th« 
counseL 

The  last  case  cited  by  the  author  is  that  of  the  Amiable  Nancy,  3  Wheat.  5(S,  which 
wu  a  libel  for  a  marine  tort,  brought  by  oeatrals  i^ainst  the  owners  of  an  Ammow 
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§  254.  Miut  rnnlt  from  Injur;  oomplalnad  of.  All  dfunages  must 
be  the  rerult  of  the  injury  complained  of ;  whether  it  consistB  in 

privit«er  for  illegally  upturiuf;  their  reaifl  u  a  prize,  and  for  pluuderins  the  goods  on 
board.  The  quesitiou  was,  wliether  the  maiert  of  the  privateer,  not  having  in  an; 
respect  particijiuteii  inlhe  wrong,  were  liable  fur  any  damages  beyond  the  prime  cost  or 
value  ot  the  property  loat,  and,  in  case  of  injury,  for  the  diminution  ia  its  value,  irith 
iDlerest  thersou  ;  and  the  uourt  held,  that  they  were  not ;  and  accoi'dingly  rejected  the 
I'laim  lur  all  snuh  damagt-a  na  reateii  in  mete  discretion.  To  what  extent  the  immediate 
Vrrong-doera  might  have  been  liHlilewas  a  question  not  before  thii  court ;  yet  it  is  to 
lie  noietl.  that  in  the  |>assinK  alJuaiou  vMuli  the  learned  judge  makes  to  Ibeir  liability, 
lie  meicly  says  that,  in  a  aiLit  againat  them,  it  might  be  proper  to  eo  yet  farther  in  the 
shape  of  exemplary  damages,  Imt  does  not  say  that  it  teould  be  ;  for  his  attention  was 
not  iieceasarily  drawn  to  tbat  point. 

The  case  also  of  Urable  v.  Margrave,  8  Scam.  37S,  has  been  elsewhere  adduced  in 
snpport  of  tbe  rule  now  controvirted.  It  whs  an  action  u]>oii  tbe  eaae,  for  sediirtion 
of  In'^  plaintilTa  daughter  ;  ia  which  the  Judge  permitted  the  plaiuCiif  to  offer  evidence 
both  ol  his  own  jioverty  and  of  the  pecuniary  ability  of  the  defendant  ;  to  which  ruling 
the  deteudant  took  exception.  And  tbe  court  held  the  ruling  right,  observing,  that 
the  lather  was  eiXitled  tu  recover  not  only  for  tbe  loas  of  service,  and  the  actuni  ei- 

Gusea,  but  for  the  disbunor  and  disgrace  cgjit  vpmi  Aim  nvd  kit  family,  and  for  the 
IS  of  the  society  and  comfort  of  hia  daughter.  Clearly  this  decision  was  in  perfect 
consonance  with  the  doctrine  in  the  text,  j  26B  i  but  the  remark  of  the  learned  judge 
who  delivered  the  opinion  of  the  court,  that,  "  in  vindictive  actiona,  the  jury  are  al  wave 
permitted  to  give  damages,  for  the  double  purpose  of  setting  na  example,  and  of  punisli- 
ing  the  wrong-doer,"  waa  uncalled  for  by  the  case  in  ludgnicnC,  and  therefore  cannot 
lie  ioiputed  to  the  court.  In  Cook  e.  Ellis,  6  Hill  (X.  Y.),  469,  the  question  seenu  to 
have  been  between  actual  and  cceinpJary  damigea,  in  the  popular  sense  of  those  words. 
It  waa  an  action  of  treiipass,  for  an  assault  and  battery.  The  defendant  bad  already 
been  indictrd  and  fined  1250  for  the  act^  and  he  insisted  that  this  was  a  bar  to  all  fm-tber 
ckim  of  the  plaintifT,  "  beyond  nUiial  damages  ; "  but  the  judge  told  the  jury,  that 
'■these  nroteedings  did  not  prevent  them  trani  giving  exrinplary  damages,  if  they 
choM  ;  though  tbe  tine  and  payment  wei*  pni[ier  to  be  considered,  in  fixing  the  amount 
to  be  allowed  the  jilaintiff."  The  judgment  is  reported  in  a  per  curium  opinion  ;  but 
It  appears  that  the  motion  of  tbe  defendsnt  for  a  new  trial  was  di-iiied  ;  and  tbe  eonrt 
are  retried  as  saying,  among  other  Ihincs,  that  "Nmart-money  allowed  by  a  jury,  and 
a  line  imposed  at  the  suit  of  the  people,  depend  on  the  same  principle.  Both  are  penal, 
and  intended  to  deter  others  from  the  comniissioa  of  tlie  like  crime.  The  former,  how- 
ever, becomea  incidentally  ampmialori/ for  dawaga,  and  at  the  same  time  an$}rtTS  tht 
purpaie*  of  punishment.  From  this  and  other  eipreswons,  it  may  well  W  inferred, 
that  by  ectuat  dHmages  the  court  meant  those  which  were  susceptible  of  com|iutation  ; 
■nd  that  by  exemplnry  damages,  or  sni art-money,  they  intended  those  damages  which 
were  given  to  the  plaintiff  for  the  circumstances  of  aggmvation  attending  the  injury 
bt  had  rtr-'ived,  and  going  to  enhanceita  amount,  but  which  were  left  to  the  discretion 
of  the  jury,  not  being  siisreptible  of  any  other  nile.  But  as  a  decision,  the  case  ex- 
tenrls  no  further  than  this,  that  in  an  action  for  trenpaaa  to  the  person,  the  payment  of 
a  fine,  upon  a  criminal  conviction  for  the  same  offence,  cannot  go  in  mitigation  of  Iha 
damages  to  which  the  plaintilf  is  entitled.  The  ease  of  Johnson  v.  Wefdman,  i  8csm. 
4fl5,  sometimes  also  cited,  is  still  lesa  to  the  point  It  waa  trovi't  for  a  horse,  bailed  to 
the  defendant  for  agistment,  and  nsed  by  hjm  without  IssTe,  but  nnder  cironm^iiani-ea 
entitling  the  plaintiff  to  no  more  than  nominal  damagea.  And  the  jury  having  found 
for  the  defendant,  the  court  refused  to  diaturb  tbe  verdict  To  these  may  be  added 
the  esse  of  McXamara  v.  King,  7  HI.  432. 

From  this  examination  of  the  authoritiea,  adduced  in  support  of  the  position,  that, 
in  the  ca-ses  alluded  to,  damsges  may  be  given  purely  by  way  of  jiuniahment,  irre- 
apective  of  the  degree  and  circumetances  of  in.jiiry  t«  the  plaintiff,  it  is  manifest  that 
it  haa  not  the  coontenance  of  any  express  decision  n|ion  the  point,  ihongb  it  has  the 
apparent  support  of  several  ohiler  dika,  and  may  aeem  jnatilled  hy  the  terms  "  exem- 
plary  damages,"  "vindictive  damajjea,"  "  smart-money,"  aud  the  like,  not  un  frequently 
used  by  jndgaa,  but  seldom  definecC  But  taken  in  the  connection  in  which  these  temii 
have  been  used,  they  seem  to  be  intended  to  designate  In  general  those  damaged  nuly 
which  are  incapable  of  any  fixed  rule,  and  lie  in  the  discretion  of  the  jury  \  such  as 
damages  for  mental  anguiab,  or  peraonal  indignity  and  disgrace,  &&,  and  these,  so  far 
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the  withholding  of  a  legal  right,  or  the  breach  of  a  duty  legally  due 
to  the  plaintiff.     Those  which  neeeuarily  result  are  termed  general 

only  as  the  sufferer  is  faimwlf  aSectad.  If  more  than  this  was  intended,  ho<r  is  the 
[uirty  to  be  protected  from  a  doulila  punishment  1  For  after  the  jury  shsU  hav  con- 
sidered thfl  iDJurj  to  the  public,  in  passiing  damages  for  nn  a^ravated  assault,  or  for 
obtaining  soods  by  faUe  ]ireteni%B,  or  the  like,  the  wrong-doers  nr«  still  liable  to  iudict- 
meiit  and  bne,  aa  well  as  im prison nient,  for  the  same  otfence.  See  Warren  a.  Austin, 
4  Vu^h.  273. 

This  rien  of  the  true  meaning  of  tlioaa  terms  wag  taken  by  Smith,  J.,  in  Chnrchill 
V.  Watson,  6  Day,  141.  It  was  tres[iaaa  lU  bonii  agp-)i-taiii,  committed  with  malice, 
and  with  circumstances  of  peculiar  agravation,  to  prevent  tlie  plaintilT  from  complet- 
ing a  contract  for  building  a  VESsel.  And  the  question  was,  whether  the  jury  were 
cotiRned  to  tbe  value  of  the  property  taken,  and  presuniptive  damages  for  the  force 
only  ;  or  whether  th<-;  might  consider  all  the  aggravfltiiig  circuniatancrs  attending  the 
trespass,  and  the  pluiiitirTs  actual  riamage  sustained  by  it.  The  court  held  the  latter. 
The  learnnd  judge  remarked,  that,  "  [q  actions  founded  in  tort,  tbe  firat  object  of  a 
jury  should  he  to  remunerate  the  injured  party  for  all  the  real  damage  he  has  sustained. 
In  doing  this,  the  value  of  tbe  article  tnkeu  or  destroyed  forms  one  item  ;  there  may 
be  olhars,  and  in  this  case  1  think  there  were  others."  He  then  mentions  tbe  iuter- 
ruption  and  delay  which  occui'Tvd  in  building  the  vessel,  as  of  the  class  of  damages  to 
which  he  nlluclm,  and  adds,  that  he  shall  nut  attempt  to  draw  the  line  between  conse- 
quences which  niuy  properly  inHiience  a  jury  in  assessing  damages,  and  those  which  are 
so  far  remote  and  dspende/d  upim  other  causa,  that  they  cannot  he  taken  into  considera- 
tion. "  Id  addition,"  he  obaerves,  "  to  the  adaat  damage  "  (meaning,  donbcleas,  from 
the  connection,  the  direct  |iecnntary  damage  above  alluded  to)  "  which  tbe  party  sus- 
tains in  actions  founded  in  lori,  the  jury  are  at  liberty  to  give  a  further  sum,  which 
is  sometimes  called  vimHctiM,  sonietimea  tiemplnrg,  and  at  other  times  prtrumptire, 
damages.  These,  from  their  nature,  cannot  b«  (coverni'd  by  any  precise  rule,  but  are 
a.wessed  by  the  jury,  upon  a  view  of  all  W<  eireuiiutnneca  aUending  the  iTatuaetim." 
He  afterwards  says  ;  "  1  ndeeil,  1  know  of  no  such  thing  as  praiitmptiix  damages  for 
/oree.  It  is  a  wrong  for  which  the  law  presnmes  damages,  and  the  amount  wiJI  depend 
on  the  -nature,  extent  and  cnormily  of  the  lorotig  ;  but  force  partakes  not  of  the  naturo 
of  ri^bt  or  wrong,  in  such  a  manner  that  the  law  can  raise  anv  presumption."  A 
similar  view  of  the  rule  of  damages  in  torlt  bad  previously  been  taken  by  the  court  in 
Edwards  c.  Beach,  3  Day,  447,  which  was  tres|iasa  tor  d^troying  a  tavern -keeper's 
sign  ;  the  pUintilf  claiming  damans  anamenaurate  with  the  injury,  and  the  defendant 
resisting  all  but  the  value  of  the  sign.  So,  in  Dennison  v.  Hyde,  S  Conn,  608,  which 
waa  trespass  for  carrying  away  tbe  plalntilTs  vessel,  the  rule  was  held  to  be,  thst,  in 
tort,  "  not  oaly  the  direct  damage,  but  the  probable  or  inevitable  damages,  and  lAote 
which  rault  from  ifl<  aqgravatiay  circumatancei  atttndinri  the  art,  are  proper  to  be  esti- 
mated by  the  jury."  So,  in  Treat  r.  Barber,  7  Conn.  U74,  which  was  tres[iass,  the  de- 
fendant having  broken  oprn  the  plaiutilTs  che<it,  containing  her  wearing- spparel,  and 
useil  language,  in  relation  to  the  contents  of  it,  that  wounded  her  feelings,  it  whs  held. 


that  these  circumstances  were  proper  to  lie  considered  by  tbe  jury,  as  fvjfiravaiing  the 
iiijari/  and  so  increasing  the  da'iuages.  In  Merrills  u.  Tiirtff  Manuf.  Co.,  10  Conn.  384, 
which  was  an  action  on  the  case,  tbe  court  referred  to  the  malice,  wantonness,  and  spirit 
of  revenge  and  ill-will,  with  which  the  act  was  done,  and  observed,  that  "these  circum- 
stances of  aggravation  niay,  with  great  propriety,  be  cousidered  in  filing  the  retaunera- 
tiou  to  mhiiA  Iht  plaintiff  w  etUilied."  The  same  view  of  tbe  true  meaning  and  limit 
of  the  term  "  niadietioe  damages  "  was  taken  by  Lonl  Abinger,  C.  B.,  in  Brewer  r. 
D.'W,  11  M.  ft  W.  625,  which  was  tresps&s  for  groondlessly  seizing  and  taking  tbe 
plaintiff's  goods,  per  quod  he  waa  annoyed  and  injure"!  in  his  Imsincss,  and  believed  to 
be  insolvent,  and  certain  lodgers  left  his  house,  jkc.  The  defendant  pleailed  the  bank- 
ruptcy of  the  plaintiff  in  bar  of  the  action  ;  to  which  the  plaintiff  demurred  ;  thus 
raMins  the  question,  whether  tbe  damages  passed  to  the  assignees.  And  the  Lonl 
Chief  B.iran  said :  ''  The  substantial  ground  on  which  this  cose  is  to  be  decided  is  tbia, 
—  whether,  on  this  declaration  as  it  standi,  the  judge  could  give  ninjlittiiK  damagps 
far  the  xiziiui  and  lakiiig  of  the  goods  bei/imd  their  oalue.  For  tbe  breoJcing  and  enter- 
ing it  is  admitted  they  might  give  damages  beyond  tbe  amount  of  the  actual  injury  " 
(evidently  meanin«,  bej^oud  the  iiyuiy  to  the  fn-&perty).  "  Now  I  think  that  under 
this  declaration  the  plaintiff  might  give  evidence  to  show  that  the  entering  and  the 
Miiare  of  goods  were  made  under  a  iL\m  and  unfounded  pretence  of  a  legal  claim,  and 
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damages,  being  shown  under  the  ad  damnum,  or  general  allegation 
of  damages,  at  the  end  of  the  declaration ;  for  the  defendant  must 

carrying  on  hia  busi- 
;,  his  lodgen  left  him. 

9  plain,  that  bj  "  vindicti  ^  _ 

intended  only  the  damages  which  Ih*  plaintiff  had  rutlaiiud,  m^ond  the  value 
uf  ^ia  goods  ;  and  not  those,  if  any,  for  any  supposed  injury  to  the  public  at  large.  Such 
also  was  plainly  the  seme  in  whiuh  Mr.  Justice  Stoiy  used  this  term  in  Whittemore 
V.  Cotter,  1  Onll.  483.  "  By  the  terms  'actual  damage,'  "  said  he,  "in  the  statute 
(referring  to  the  patent  aet),  are  meant  soch  damages  as  the  plHintilTs  can  actually 
prove,  aud  hare  in  fiiet  austained,  aa  contradistinguished  to  mere  imaginary  or  exem- 
plary (tanisges,  which,  in  personal  torts,  are  sometimes  given.  In  mere  personal  torts, 
aa  assaulta  and  battmes,  (LefamatioD  of  character,  &c.,  the  law  has,  in  proper  cases, 
allowed  the  P^rty  to  revover  not  merely  for  any  actual  injuiTi  but  for  the  metital  anxi- 
ety, the  public  dti^railatifin  and  vmmdid  aenaiility,  which  bonorable  men  feel  at  viola- 
(lOTii  of  the  mcrednea  of  their  penont  and  tAaraeten."  It  seems  euperfluons  to  slate  nt 
large  the  peculiar  cases  in  which  a  similar  rule  has  been  laid  down.  It  was  emphati- 
cally but  briefly  stated  by  Williams,  C.  J.,  in  Batenian  p.  Goodyear,  12  Coim.  B80, 
which  was  tres|«i)s  for  su  aggravated  forcible  entry,  in  these  words  :  "  What  then 
is  the  principle  upon  which  damagia  ate  giren  in  an  action  of  trospsss  t  llie  party 
i3to  be  iitdeiaiufiea  for  what  be  has  actually  suffered  ;  and  then  all  those  circumstani'ea 
which  give  chatacter  to  Ike  transadion  are  to  be  weighed  and  considered."  He  ciTea 
the  above  case  of  Churchill  c.  Watson,  and  refers  to  Brscegirdle  v.  Oiford,  2  U.  ji  S. 
77,  where  the  circumstances  of  the  entry  into  the  plaititilTs  house,  namely,  upon  a  false 
charge  of  CDncealmetit  of  stolen  goods,  to  the  injury  of  her  reputation,  were  held  pi-of^r 
for  tiie  consideration  of  the  jury;  Le  Blanc,  J.,  remarking,  "  that  it  is  alwsys  the  prac- 
tice to  give  in  evidence  the  circumstances  which  accompany  snd  give  a  character  to  the 
trapait."  The  party  is  to  be  indemnifled  ;  nothing  more.  But  every  circnmstaoce  of  the 
ttunsuetion  tmdinq  to  hia  injury  is  to  be  cocsidf  rSi.  At  this  limit  the  jury  are  to  stop, 
—  a  limit  carefully  marked  by  the  court  in  Coppin  e.  Braithwaite,  8  Jur.  87B.  They 
nmy  weigh  every  fact  which  goes  to  hia  injury,  whether  in  mind,  body,  or  estate  ;  but 
are  not  at  liberty  to  consider  facts  which  do  not  relate  to  the  injury  itself,  nor  to  its 
consequences  to  tbe  plaintiff.  In  other  words,  thej'  cannot  go  beyond  ^o  issue  ;  which 
is  the  guilt  of  the  defendant,  and  the  damage  it  did  to  the  plaintiff  ;  for  this  only  did 
the  defendant  come  prepared  to  meet.  Such  plainly  was  the  principle  of  the  decision 
in  the  cases  already  citeil ;  as  it  also  was  in  Hall  n.  Conn.  R.  Steamboat  Co.,  18  Conn. 
820,  which  was  case  for  an  inhnmau  injury  to  a  passenger ;  in  Southard  tj.  Fenford,  6 
Cow.  2S4,  which  was  for  breach  of  a  promise  of  mnnisge  ;  in  JIajor  c.  I'ulliam,  S  Dana, 
692,  which  was  trespass  quart  daiiMim  f regit ;  aud  in  Rockwoodo.  Allen,  7  lless.  ZG4, 
which  was  case  for  the  default  of  tbe  sherifTa  deputy.  In  all  these  cases  there  were 
circumstances  of  misconduct  and  gross  demerit  on  the.part  of  the  defendnnt,  richly  de< 
serving  punishment  in  the  shape  of  a  pecuniary  muld,  and  fairly  aflbrding  a  case  for 
damages  on  thst  ground  alone  ;  yet  in  none  of  them  do  the  court  intimate  to  the  jury 
that  they  may  assess  damages  for  the  plsintiff  to  any  amount  more  than  commensurate 
witb  the  injury  which  he  sustained.     Bee  also  Matthews  v.  Bliss,  22  Ficlj.  48. 

The  most  approved  text-writers,  also,  justify  this  rule  of  damages.  Thus  Blackstone, 
2  Bl.  Comm,  438,  defines  damnget  as  the  money  "  given  to  a  man  by  a  jnry  m  o  com- 
ptruaiicnor  tatiafacHon  far  some  injury  luMairCed;  as  for  a  battery,  for  imprisonment, 
for  slander,  or  for  trespass."     Hammond,  Law  of  Nisi  Prius,  p.  SS,  limits  the  remedy. 


Id.  pp.  43-48.     And  it  is  worthy  of  remark,  that  Cb.  Baron  Comyus,  in  tresting 
~~~rssly  of  damages,  nowhere  intimates  a  power  to  asaesa  them  beyond  this.     3  Cc 


by  an  aciion  of  trespass,  to  the  recovery  of  "  a  Bompematioti  for  tAe  injury  suttainid." 
Id.  pp.  43-48.     AnditisworC       "-    "--■■•-    "  —  ,...-..., _ 

E'essly  of  damsges,  nowhere  in 
ig.  Dnmages,  £.  The  same  opinion  whs  entertained  by  Lord  Denman,  who  observed, 
that  "  the  principle  on  which  actions  are  maintainable  is  not  the  punishment  of  guilty 
peraons,  bat  compensation  to  innocent  sufferers."  Filliter  n.  Phippard,  IS  Jur.  202, 
204  ;  11  Ad.  &  El.  N.  a.  SSS.  Dr.  Rutherforth,  also,  defines  "damages"  with  eijaal 
■trictneaa.  "  By  damage,  we  underetand  every  loss  or  diminution  of  what  u  a  mnn's 
own  occasioned  Dy  the  fault  of  another,"  1  Ruthf.  Inst.  b.  1,  c  17,  S  "i,  P-  385  (Pbila. 
ed.),  1769.  He  followsGrat.  de  Jar.  Bel.  lib.  2,  c.  17,  {  ii.  This  chapter  of  Ruther- 
forth is  a  precise  and  Inminoas  statement  of  the  princiiiles  on  which  damages  onght 
to  be  coDipnted;   but  nowhere  Gountenancea  the  position  of  Mr.  tkdgwick.     In  the 


Pdr,yCOO^Ie 


266  LAW  OF  ■TIDENCE.  [PABT  IT. 

be  presumed  to  be  avare  of  the  oecesBarj  cotiBeqnences  of  his  con- 
duct, and  therefore  canuot  be  taken  by  surprise  in  the  proof  of 

only  pataafp  vh'^ih  ha  hu  cited,  u  looking  tbat  wtty,  viz.,  a  paragraph  in  J  -dv.  p. 
100,  the  author  is  speaking  of  tlis  rnlti  of  rapantion  where  than  u  do  malice,  anil  id 
stating  the  degrae  of  fault,  he  thinks  that  the  grooseet  faults  may  well  ileserTa  puuish- 
■uenti  but  ha  doea  not  then  intimate  lioio  the  jmuishuiBnt  Hhould  be  iiiUiuutJ.  The 
wtiole  passage  is  as  folJowa:  "Tlia  ol>li|^tion  to  make  reiwralion  for  dauingrB  <Iaae  by 
our  meaaa  is  not  coa&ned  to  these  actioiu  only  which  are  criminal  ciiough  to  subject  ns  to 
punishoient.  Though  there  is  no  degree  of  luelice  in  aii  action  by  wliicb  atiother  is  iu- 
juraJ,  yet  it  may  arise  frcfm  soma  faulty  neglect  or  impnuieace  in  Iiini  who  iloas  il,  or 
ta  the  occasion  of  its  being  done  ;  and  when  any  person  has  suffered  dania^,  for  nant 
of  his  taking  such  care  as  he  ouKht  to  have  taken,  the  same  law  which  obliged  him,  aa 
far  as  hs  was  able,  to  avoid  doing  harm  to  any  man,  cannot  hut  ol>lige  him,  when  he 
baa  neglectad  this  duty,  to  undo,  as  well  as  he  can,  whet  harm  be  hwt  been  the  occa- 
aion  of ;  that  it,  to  make  amendu  for  the  damage  which  snother  has  sustained  through 
his  neglect.  . 

"Thoae  faults  which  consiat  in  neglect  are  sometimes  divided  into  three  degrees: 
a  great  fault,  which  is  such  a  nsglrat  as  all  men  may  well  be  suppoaerl  and  ought  to 
guard  against ;  a  small  fault,  which  ia  aiich  a  neglect  as  discreet  and  diligent  men  are 
□ot  usually  guilty  of;  and  the  smallest  fault,  which  is  such  a  neglect  M  tEe  moat  exact 
and  moat  prudent  take  care  to  avoid. 

"Indeed,  in  many  Instances  of  gross  fanita,  it  is  ao  difficult  to  distinguish  between 
the  mere  neglect  and  a  malicious  design,  that,  besides  the  demand  of  i«paration  for 
damages  done,  some  pauisbmeuC  ma;  reaaonabiy  be  Inflicted  upon  the  person  so  of- 
fending. 

"Sometimes,  end  especially  in  what  may  teem  bnlta  of  the  lower  decrees,  the 
damage  which  arises  from  our  supposed  neglect  will  be  found  upon  inquiry  to  have 
rather  been  owing  to  the  neglect  of  the  person  who  suffers  it;  and  then  we  an  not  only 
clear  from  all  guilt  that  may  aubject  ns  to  jiuniihmeot,  but  from  all  blame  that  might 
otjige  us  to  make  repsTatioii."    9«e  Sedgwick  do  Damages,  p.  48S,  n. 

On  the  coutrary.  Dr.  Rutherforth,  a  little  farther  onward,  in  the  same  book,  c.  18, 
expresaly  denies  the  right  of  the  party  injured  to  anything  more  than  compuisation 
for  the  aamagea  he  has  sustained.  He  says:  "  A*  the  hein  at  the  criminal  have  no 
claim  to  such  goods  as  he  loses  in  the  way  of  punishment,  so  neither  has  the  iqjured 
person  any,  considered  merely  as  the  injureil  person.  He  has,  indeed,  a  right  to  M 
much  of  the  criminal's  goods  as  will  make  him  amends  for  the  damege  which  he  has 
suffered;  hut  no  reason  can  be  given  why  he  should  have  a  right  to  mote;  unless  some 
positive  law  has  Hiven  him  such  a  right.  The  ends  which  justify  punishment  will  by 
no  mFAns  extend  his  cUim  any  farther  thsn  this.  The  criminal,  by  suffering  in  hia 
goods,  may  be  discouraged  nr  prevented  from  offending  again;  but  a  design  to  dls- 
conrage  or  prevent  him  from  offending  again  can  be  no  ground  for  that  pereon  whom 
be  has  injured  by  offending  once  to  claim  property  iu  the  goods  which  he  is  deprived 
of.  The  ends  of  punishment  may  be  answered  by  taking  the  criminal's  goods  from 
him;  but  these  ends  do  not  require  that  the  property  which  he  loses  slinnld  h6  vested  in 
the  person  whom  he  has  injured."  See  1  Butnerforth's  Institutes,  b.  1,  a.  IS,  j  liv. 
p.  434. 

It  was  solely  apon  this  ground  ol 
feelings  by  the  very  inaulting  condi.  . 

iu  Merest  v.  Harvey,  B  Taant.  442.     Lord  Kenyon  h , 

Ing  said,  that  though  n  plaintiff  may  not  have  sustained  an  injuiy  by  adulleiy,  to  a 
given  amount,  yet  that  large  damages,  for  the  sake  of  pnblia  eiamnfe,  should  be  given. 
And  thi»  supposed  opinion  of  hia  waa  alluded  to  in  the  case  of  Markham  v.  Fawcett. 
But  Mr.  Erskine,  who  wna  for  (A«  plaintiff  in  tbat  action,  protested  that  "be  never 
said  any  such  thing."  "  He  said  that  every  plaintiff  had  a  right  to  recover  damages 
up  to  the  exICAt  of  the  uy'urj/  ht  had  rtetiral ;  and  that  public  example  stood  in  Uie 
way  of  showing  favor  to  sn  adulterer,  by  reducing  the  damages  btloui  the  snm  which 
the  juiT  would  otherwise  consider  as  the  lowest  compmnUvm  for  Ike  %onmg."  2  Rrs- 
kinu's  Speeches,  p.  E>.  The  general  rule,  as  thus  limited,  was  tvcognized  in  (luntcr  v. 
Aator,  4  J.  B.  Moore,  p.  12,  where  the  defcndnnta,  who  were  rivnl  manufacturers  in  the 
same  traile  with  the  plaintiffl  had  invited  hia  company  of  servants  to  a  dinner,  got 
them  intoxicated,  and  mducnl  them  to'  sign  an  agreement  to  leave  the  pIsintifTs  aer- 
Yiae  and  enter  their  own,  which  they  did.    The  action  wm  in  oasa  for  contpincyi  and 


^und  of  compensation  to  the  plaintiff  for  the  iqjury  to  his 
,ng  conduct  of  the  defendant,  tnat  the  verdict  waa  held  sood 
int.  442.     Lord  Kenyon  has  sometimes  been  quoted  as  har- 
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them.     Some  damages  are  alwaja  presamed  to  follow  from  the 
violatioD  of  any  right  or  duty  implied  by  \&w;  aud  therefore  the 

Ld.  C.  J.  DBlUi"_    ,    ,  -   „ 

plaiiiiiff  Aad  nafaiTud."     A  uew  trial  was  moved  for.oL  ._.„...__, 

tifTi  men  worked  by  the  piece  oqIj,  dud  Dot  hj  a  contract  on  time,  tbe  plaintiff  n 
eutided  to  damages  only  for  the  half-day  they  ipent  at  tlie  dinner  ;  whertws  the  jury 
had  given  «l,80l),  being  the  proved  vaiue  of  two  years'  profit*.  But  the  motion  waa 
denied,  on  the  ground  that  the  plaintitf  waa  entitled  to  recover  dama^  for  the  lose  he 
actually  suslnined  by  their  leaviug  him  at  that  critical  period,  of  nhich  the  jury  were 
the  proper  aod  eicl naive  judges.  Here  was  a  case  ofgroas  fraud  and  aggravateil  i^rang, 
particularly  dangerous  in  a  manufacturing  community  ;  and  yet  no  otie  pt«tended  tlial 
the  plaintiff  bail  a  right  to  Rreatar  damages  tiian  lie  had  himself  sustained,  however 
deoerviog  the  defendants  might  be  of  a  heavy  (lecuniary  tnulct,  by  way  of  example.  A 
Biibser^uent  case,  parallel  to  this  in  its  principles,  is  that  of  Williams  v.  Currie,  1  M.  O. 
A  S.  841,  in  which,  though  a  cose  of  aggravated  and  annoying  treepass,  the  jury  were 
iwH-icted,  in  ihrir  Bwaiii  of  damages,  to  a/air  compmsatioii  far  tht  iT^ury  tuilaintd. 
See  also  Seara  v.  Lyons,  2  Stark.  317,  which  was  trespass  lor  brmking  the  plaintiETs 
close  snd  poisoning  his  fowls,  where  the  jury  were  cautioned  to  guard  their  feelings 
against  the  impression  likely  to  have  been  made  by  the  defeiidant's  conduct. 

The  rule  of  dstoages  ss  limited  by  the  intent  of  the  injury  to  the  plaintiff,  was  the 
same  in  the  Roman  civil  law.  See  1  Domat's  Civil  l^w,  pp.  126,  427,  b.  3,  tiU  G,  g  2, 
n.  8,  and  notea ;  Wood's  Institute  of  the  Civil  Law,  b.  3,  c.  7,  pp.  268-394,  and  the 
cases  there  cited. 

The  broad  doctrine  atateil  by  Hr.  Sedgwick  Hnds  more  countenance  from  the  bench 
of  Pennsylvania  than  in  any  other  quarter ;  aud  yet  even  then  it  can  hardly  be  said 
to  have  iJiMn  adjudytd  to  be  the  law,  as  may  be  sern  by  the  cases  decided.  The  earliest, 
usually  referred  to,  is  Sornmer  v.  Wilt,  4  i^.  &  H.  19,  which  was  an  action  on  the  case 
to  recover  damages  for  the  maiicions  abuse  of  legal  process,  in  nhich  the  jury  found  for 
the  plaintilf,  assessing  ds mages  at  $e,EOO.  The  case  i:ame  before  the  court  in  bank, 
on  a  motion  to  set  aside  the  venlict,  on  the  ground  that  the  damages  were  eicesaive  ; 
but  the  motion  was  refused  for  the  ei|in;as  reason  thst  "all  the  facts  aud  circum- 
stances" of  the  esse  "were  fairly  sulmiitted  to  the  jur}',  to  drew  their  oivn  conclu- 
sion i"  and  that  "there  were  circuniatsnces  from  which  the  jury  might  have  inferred 
malice,  and  evidence  which  satLshed  them  that  Ou  ruin  of  the  jilaintiff  was  occasioned 
by  an  act  of  oppression,  and  many  ai/gravnting  ciTcumiianea  of  naeless  Beverity."  This 
case,  therefore,  is  in  strict  accordance  with  the  rule  ss  we  have  stated  it,  the  damages  being 
referred  to  the  extent  of  the  wrong  dune  to  the  plsintiff.  When,  therefore,  ths  learned 
judge,  in  the  course  of  his  judgment,  remarked,  that  the  standard  of  damages  in  ac- 
tious  of  that  nature  "wss  not  even  a  matter  of  mere  compensation  to  the  party,  hut 
an  example  to  deter  others,"  the  remark  was  not  called  for  by  the  tjuestion  before  him, 
but  was  entirely  extra-judicial.  This  case  was  cited  and  its  principle  approved  in 
Kuhn  «.  North,  10  S.  t  R.  3B0,  411,  in  which  the  court  granted  a  new  trial  liecauss 
of  excessive  damage*,  in  an  action  against  the  sheriff,  where  he  honestly  intended  to 
l>etform  his  duty,  and  the  jury  were  plainly  mistaken. 

(Of  a  aimilar  character  waa  the  oliserration  of  Mr.  Justice  Orier,  in  the  late  case  of 
Stim[>aon  «.  The  Rail  Roads,  1  WsHsce,  164.  170.  It  was  an  action  on  the  case  for 
violation  of  the  plaintirs  patent-right;  and  the  question  wag,  whether  the  plaintifTa 
actual  coata  out  of  pocicet  in  pnwecu ting  the  suit  might  be  incluiird  l>y  the  jury  in  their 
"^"nation  of  damages.    The  Iramed  judge,  in  delivering  his  ojiinion  in  the  negative. 


tally 
disputed  of  late  (10  Ijiw  Boporter,  49)  that  a  jury,  in  actions  of  trespass  ar  tort,  may 
inflict  exemplary  or  vindictive  damages  upon  a  drFi'iidant,  having  in  view  the  enormity 
of  the  defendant's  conduct,  rather  than  compensstion  to  the  plaintilT."  Tbia  remark 
was  clearly  gratuitous,  it  being  irrelevant  to  the  point  in  jmlKment) 

Ths  strangest  case  in  favor  of  giving  dnmagm  to  the  plaintilf  beyond  what  he  bi« 
sustained  is  that  of  McBride  v.  McLaughlin,  G  Watts,  S76,  which  was  trespass  against 
a  judgment  creditor  for  a  nrilful  and  malicious  abuse  of  process,  in  the  levy  of  his  execu- 
tion sgainst  two  joint  debton^  "under  circumstances  ol^ peculiar  injustice  and  opprei- 
rion."  It  appeared  that  the  oppression  was  in  fact  meditated  not  against  the  present 
pUdntiir,  hut  against  the  other  debtor,  to  whom  the  property  taken  was  supposed  to  be- 
long ;  and  that  the  present  plaintilf  halt  been  joined  in  the  judgment  by  mistake ;  and 
it  waa  set  aside  as  to  him.  The  question  was,  whether  the  defendant's  malice  and  mis- 
TOL.  n.— 17 
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lav  will  in  such  cases  award  nominal  damages,  if  none  greater 
are  proved. '    But  where  the  damages,  though  the  natural  conse- 

Condoct  in  tfae  traniactian  conld  bo  taksn  into  tbe  estinatiOD  oF  d>TQ>|^  inumach  u 
it  wu  nat  inteDdod  ofpinst  the  plaiutiS.  The  jvdga  ruled  that  it  migbt ;  Bod  hit  ruling 
was  sustained  by  the  coart  in  iWnk.  Thera  wu  no  diacaT«y  of  error  or  mistake  by  the 
creditor,  and  conseitaeiit  apology,  daring  the  oppr«nive  tranaactiou  ;  hot  tbe  whole  was 
CRTried  out  to  its  final  consommatioii,  in  the  tnoet  insolent  and  cruel  manner,  Tbe  case 
thrreCore,  fnlla  within  oar  rule,  that  the  jary  may  consider  all  the  ciremastaaces  sfTect- 
iiig  the  pUiotiif,  either  in  niiud,  body,  or  estate,  andavnrd  himdsmsges  to  the  extent  of 
the  injury  done  to  Aim  in  either  of  those  respects.  Surely,  if  A  spits  in  B's  face,  on 
'Chann:.  it  does  not  dioiiaish  tbe  dissrsce.  nor,  of  toune,  the  eiteut  of  the  injury,  for 
him  aTtfrverds  to  say  tbat  he  mistook  B  fur  C.  Tbe  crowd  that  uw  the  rndtgnity  may 
never  come  to  tbe  koDwledss  of  this  fact,  nor  does  it  lessen  the  peiii  iufiicted  uiion  hi* 
feelings  at  the  time.  Id  both  cases,  as  in  all  otben,  the  evidence  is  confined  to  the 
princi[>sl  fiu^  with  all  its  attending  circumstances,  stamping  ita  character,  and  effect- 
ing the  party  injared.  lu  the  case  we  have  jusC  uited,  however,  the  learned  judge  does 
seem  to  place  tbe  decision  of  the  court  on  the  grouud  that,  ta  certain  offences  sgainit 
morals  which  woald  atberwiae  pesa  without  reprehennioa,  "  the  providence  of  tba 
courts  ■■  permits  the  privatu  remeay  to  bpcome  an  instrument  of  jiublic  correction.  We 
aay  aetini  to  place  it ;  for  he  also  uses  expressions  which  equally  indicate  a  reliance  upon 
tbe  rale  which  cauHnea  the  jury  to  the  evidence  effecting  tbe  plaintiff  alone.  Such,  for 
example,  is  the  coacluding  sentence  of  his  iudgnient :  "  The  defeiidant  was  guillj  of 
ailfiJ  appraaioH,  and  he  is  properly  pup iahed  for  ii."  Oppression  of  whom  T  Clewly 
the  plaintilT,  and  no  other.  Our  limits  wil!  not  permit  an  extended  eiaminatioD  of  all 
that  fell  from  the  court  on  this  occasion  ;  but  with  tbe  profoand  respect  we  sincerely 
entertalii  for  tbat  learned  bench,  we  nmy  be  allowed  to  question  the  accuracy  of  the 
assertion,  that,  in  nn  action  for  seduction  of  a  danghter,  the  loss  of  service  is  the  only 
legal  ground  of  damages  to  the  plaintiS'.  it  is  true,  it  was  stated  by  Ixiid  Ellen- 
borough,  in  1309,  to  Im  dJfBcult  to  perceive  the  legal  proprletT  of  extending  the  rule 
beyona  that ;  ypt  he  confessed  the  piticticB  of  ho  extending  it  hod  become  inveterate  ;  and 
accordingly  he  instructed  the  jury  also  to  consider  the  injury  to  tbe  plaintiffs  pareatol 
feelings  ;  and  the  mle  has  for  many  years  been  well  settled,  that  in  this,  as  in  other 
wroiiKs,  the  wounded  feelings,  the  loss  of  comfort,  and  tbe  disbonor  of  tbe  plaintiff 
resolling  from  the  act  of  the  defendant,  form  a  legal  groand  of  damages,  as  part  of  the 
transaction  complained  of.  The  jrrounds  of  the  action  for  seduction  were  recently  ex- 
amined in  England,  in  Orinnel  b.  Wells,  7  M.  fe  Q.  1033,  and  the  damages  explicitly 
admitted  to  be  given  as  compeiDalion ,  not  limited,  however,  to  tbe  octusl  expeoditnre 
of  the  plaiiitilTs  money,  but  given  according  to  all  the  circumstances  of  a^[Tavation  in 
tbe  particular  case.   These  sre  cansei|uenceB  of  the  defendent's  wrongful  set,  done  to  the 


plaintilf,  to  his  injury  ;  and  it  is  for  theie,  and  not  for  the  outrage  lo  the  nub 

damages  are  giveu.     See  post,  {  679,  and  cases  there  cited.     Andrews  d.  Askey,  8 

P.  7.   The  case  of  Benson  v.  Frederick,  3  Burr.  1813,  cited  in  McBHde  e.  McLaughliD, 


B  case  of  damages  ((iven  for  the  sake  of  example.  It  woa  an  action  against  a 
colonel,  for  onlering  a  private  to  be  whipped  out  of  spite  to  bit  miyor,  who  bad  given 
tbe  man  a  furlough.  The  jury  gave  bim  £150  ;  and  tbe  court  refiued  to  set  aaid<-  tbe 
verdict  for  excesj^iveuess  of  damages,  because  the  man,  "  though  Dot  much  hurt,  indeed, 
was  lenndnliieii  and  ditgraced  by  such  a  punishment." 

It  is  worthy  of  remark,  that  in  Wynn  v.  Allard,  6  Watt*  Jl  3erg.  634,  which  was 
trespaSii  for  a  colliaiou  of  vehicles  on  the  rood,  the  same  learned  court  of  Penneylvania 
very  property  held,  that  the  drunkenness  of  the  defendant  was  admissible  in  evidence 
to  determine  the  cgaestton  of  n^ligence,  where  the  proof  was  doubtful  ;  hut  "  not  to 
inflame  the  damages."  Why  not,  if  it  wait  "an  olfenoe  against  morals  '"  For  it  certainly 
must  have  been  deemed  such  an  offence.  And  in  Roae  «.  Story,  1  Barr,  190,  187,  in 
trespass  dt  inmii  atpfrrUUit,  where  tbe  jury  had  been  allowed,  in  addition  to  the  valne 
of  the  property,  to  give  such  further  dsms^s  as  "  under  all  Uu  nreumsfiincei  ofUu  entt, 
M  argued  by  the  counsel,  they  might  think  tbe  plaintiff  entitled  to  demand ; "  tbe  same 
court  held  the  inatnictioD  wrong,  as  giving  tbe  jury  "  discretionary  power  without 
atint  or  limit,  highly  dangerous  to  the  rights  of  tile  defendsut,"  and  "leaving  them 
wlthoat  any  rule  whatever." 
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queaces  of  the  act  complained  of,  are  not  the  neeettary  result  of 
it,  they  are  termed  tpecial  damaget ;  which  the  law  does  not  imply ; 

The  subject  ofviiKlictire  damages  hits  recently  been  before  MTenl  othur  Ameilcaii  tri- 
banals.  in  the  Circuit  Court  of  the  United  Sutes,  in  Taylor  d.  Carpenter,  10  La»  Re- 
porter, SB,  168,  2  Woodb.  JEHiuot,!,  31,  wtiichwaaeuerorcoantarreitiDgtheplaintilTa 
marica  on  goods  of  the  detendaut,  in  which  Sprsfcna,  J.,  hwl  inatructed  tuo  jary  to  give 
exemplary  •lamagea,  lor  the  sake  of  public  example,  the  venlict  was  allowed  t«  stand, 
as  it  appeared  timt  liie  jury  had  not  given  more  dsuiages  than,  upon  computation,  tho 
pluinlin  hod  actually  sustained.  But  Woodbury,  J.,  in  giving  jiicigmeut,  referred  to 
the  doctrine  as  stated  in  the  text  of  this  work,  and  in  3  Am.  Jur.  £37-308,  HJthont  dis- 
approbation ;  and  Spmgue,  J.,  with  great  candor  declared,  that  he  had  become  sattafieit 
that  hia  ruling  upon  this  (loiiit,  at  the  trial,  was  wrong.  And  il  is  worthy  of  note,  that 
in  «  aioiilar  case,  namely,  an  action  on  the  case  for  counterfeiting  the  plsinliO's  trade-' 
marks,  reurntly  determined  in  England,  it  was  held,  that  the  proper  rule  of  damages 
was  the  actual  injury  sustained  by  the  plaintifl';  and  it  was  observed  by  Coltman,  J., 
that  it  would  not  have  been  at  all  iinrensonable  for  the  jury  to  have  found  dsmages  to 
the  amount  of  the  profit  made  by  the  defendant  upon  the  transaction  in  queGlion.  But 
there  was  no  intimation  tlist  it  was  in  any  view  of  the  case  Innful  to  go  lurther.  Rod- 
gera  v.  Nowitl,  11  Jnr.  103U.  So,  in  a  later  case,  which  was  trespass  against  two,  one 
of  whom  had  acted  from  bad  motives,  and  the  other  had  not,  it  was  held  that  the  dam- 
ages ought  not  to  be  assessed  with  reference  Co  the  act  and  motives  of  the  most  guilty 
or  the  moat  iunocent,  but  artordtng  to  the  ahoie  injury  ichich  the  plaintiff  had  SMStnined 
from  the  joint,  trespass.  Clark  v.  Kewaam,  1  Exch.  131.  In  the  Supreme  Cnurt  of 
New  York,  in  Whitney  v,  Hitchcock  (see  10  Law  Rep.  189,  since  reported  iu  4  Denio, 
481),  which  was  case,  by  a  father,  for  an  atrocious  assault  and  battery  upon  his  young 
daughter,  the  question  directly  in  judgment  was,  whether,  id  the  case  of  a  wrong 
punishable  criminully,  by  indictment,  the  plaintiff,  in  a  civil  action  for  the  MTong, 
was  entitled  to  tecover  greater  ilnniages  than  he  coulii  prove  himself  to  have  sustained  ; 
and  the  court,  having  liefore  it  auch  of  the  foregoing  discussions  as  were  published  in 
the  Law  Rep.  vol.  \x.  pp.  G2e~512,  dtiiilrd  that  lie  was  not.  The  point  was  also  mci- 
dentally  ruled  in  the  same  manner  liy  CuahinK,  J.,  in  Heads  o.  Cusning,  in  the  Court 
of  Common  Pleas  in  Bostnti.  51ee  10  Uw  Den.  238.  In  Austin  «.  Wilson,  i  Cush. 
273,  which  was  an  action  on  the  case  ior  a  liliel,  the  jndge  in  the  court  below  instructed 
the  jury  that  this  wss  not  n  esse  in  which  rxetiii>tary  or  punitive  damagea  could  be 
given  ;  to  which  the  I'laintilT  took  exception.  The  opinion  of  tbe  Supreme  Judicisl 
Conrt  on  this  point  was  delivrrtd  by  MelcalF,  J.,  in  the  following  terms  :  "We  are  of 
opinion  that  the  jury  were  rightly  instructed  that  the  damages,  in  this  case,  must  be 
limited  to  a  compensation  for  the  injury  received.  Whether  exemplary,  vindictive,  or 
punitive  damages  —  that  in,  damaaes  beyond  a  compensation  or  satisfaction  for  the 
plaintilTs  injnry  —  can  ever  be  legally  awarded,  as  an  example  to  deter  others  from 
committing  a  similar  injuiy,  or  ns  a  punishment  of  the  defendant  for  his  malignity,  or 
wanton  vi^ation  of  social  duty,  in  committing  the  injury  which  ia  the  subject  of  the 
suit,  is  a  mieation  upon  which  we  are  not  now  reijnired  nor  di<<|iosed  to  express  an 
opinion.  Tho  arguments  und  the  authorities  on  both  sides  of  the  question  are  to  be 
found  in  2  Greenl.  on  Kv.,  tit  Damsges,  and  Sedgwick  on  Damages,  89  tl  xq.  If 
such  damages  are  ever  recoverable,  we  are  clearly  of  opinion  that  they  cannot  be  recoT- 
ered  in  an  action  for  an  injury  which  Is  also  punishable  by  indictment ;  as  libel,  and 
aisault  and  iBittery.  If  they  conld  be,  the  defendant  might  be  punished  twice  for  the 
same  act.  We  decide  the  present  case  on  this  single  ground.  See  Thorley  v.  Lord 
Kerry,  *  Taunt.  355  ,  Whitney  p.  Hitchcock,  4  Denio,  46]  ;  Taylor  v.  Carpenter,  2 
Woodb.  &.  Min.  132.- 

The  obscutity  in  which  this  sabject  has  been  involved  has  arisen  chieBy  from  the 
want  of  accuracy  and  care  in  the  use  of  terms,  and  from  a  reliance  on  caanal  exfiressiona 
■od  obittr  dida  of  judges,  as  deliberate  expositions  of  the  law  instesd  of  lookmg  only 
to  the  point  m  judgment.  To  mont  of  the  cases  in  which  the  terms  "  vindictive  dam- 
ages," "Memplary  damages,"  and  "  smart-money,"  have  been  employed,  they  will  (be 
found  to  refer  to  tho  eireamitanas  which  aetuatly  aeeompanied  the  wrongful  act,  and 
were  port  of  the  ra  gata  and  which,  therefore,  though  not  of  themselves  alone  eouati- 
tnting  a  substantive  ground  of  nction,  were  proper  subjects  for  the  considemtion  of  the 
jnry,  because  injurioua  to  tbe  plainliET.  When  the  language  used  by  judges  in  this 
connection  is  laid  ont  of  the  esse,  as  it  ought  to  be,  the  position,  that  criminal  punish- 
mont  may  be  inflicted  in  a  civil  action,  by  girlng  to  the  plaintiff  ft  compensation  for  an 
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and,  therefore,  in  order  to  prevent  a  surprise  apon  the  defendant, 
they  must  be  particularly  specified  in  t^e  decl&ration,  or  the  plain- 
tiEf  will  not  be  permitted  to  give  evidence  of  them  at  the  trial. '  (a) 

iqjury  he  nevsr  receired,  ami  which  he  does  not  uk  for,  will  prove  to  liave  litlle  conn- 
tenaiiBc  from  any  judicial  duciiioD.  The  cotttnry  !■  betUr  mppotted,  both  by  the  [itiH' 
ciple  of  nway  dcciaious,  and  by  tbu  aiiidugies  of  the  law.  (6) 

>  1  ChJtty  on  Plead.  S2S,  SIS,  S47  (4th  t<d.)  ;  U.iker  v.  Uraen,  i  Bing.  317  ;  Pindar 
0.  Wadxwortb,  2  East,  164  ;  ArmstrDug  a.  Purcy,  G  Wcud.  S38,  53B,  per  Marcy,  J.;  3 

(i)  In  an  action  of  tort  against  a  oor-  where  the  injory  waa  caused  by  the  groat 

pomtiDti  for  a  personal  iqjury  by  their  lo-  negligenue  of  the  uHnpany  in  the  manaj;^- 
eomotivB  ongine,  the  plaintiffs  oouuiiation  .-..-.■ 

and  means  at  earning  aujipurt  are  not  ad- 
missible in  evidence  to  increase  the  daiu- 

■fea,  if  not  aiwcially  averred  in  the  decla-  i 

ntion.     Baldwin  b.  Western  B.  B.  Corp.,  i 

4  Gray  (Mass.),  333.     Whether  such  evi-  .  . 

dence  would  be  admissible  in  any  form  of  emplary  damages,  and  especially  this  oon- 

'elatatioa,  9Uf«re,     Ibid,     la  enaction  by  trove rsy  between  Profeaiior  Ureenleaf  and 

father  for  the  seduction  of  his  daughter,  Mr.  Sedgwick  ia  very  elaborately  aod  very 

■  ■      -    -   '■  ■'      ■  '  by  Foal        ■       ■      ' 


delatatioa,  9Uf«re,     Ibid.     In  enaction  by  trove rsy  between  Profeaiior  Ureenleaf 

'  "      forthe  seduction  of  his  daughter,  Mr.  9edf    '  '    ' 

to  the  uiaintilTs  feelings  may  be  ably  diw 

I,  though  not  8i>eciaUy  ellsged  in  the  doctrine   maintained   by  the  author. 


daniaj^  to  the  iiUintilTa  feelings  may  be    ably  diauiiased  by  Foater,  J.,  who  favuca 


the  decleretiou.  Phillips  n.  Hoy^,  lb.  See  Brown  v.  Swineford,  44  Wis.  2S2  ; 
571.  Boyer  v.  Barr,  S  Neb.  SS  ;  Kiff  n,  ¥on- 
(b)  See  Cbnbb  n.  Oselt,  34  Peon.  114.  mans,  20  Uun  (S.  Y.},  123.  There  is  a 
It  ia  bald  by  a  luijority  of  the  court  in  large  class  of  cases,  i.  i.,  actions  against 
Taylor  a.  Churcb,  8  N.  V.  460,  an  audon  railroad  conipaiiiea  for  injuriea  iutlii:ted  by 
for  libel,  that  instrLictiuna  to  the  jury,  that  them,  in  which  the  language  of  the  courta 
if  they  were  satialied  that  the  defendant  at  least  aeemii  to  uiihold  the  view  of  Mr. 
was  influenced  by  actual  malice,  or  a  de-  Sedgwick.  The  underlying  principle  is, 
liberate  intention  to  injure  the  pliiintitf,  perhaps,  that  the  only  way  to  aecare  safety 
they  may  give,  in  addition  to  a  full  com-  for  paaseiiizera  is  to  mulct  the  companies  so 
pelDutioii,  "such  furthir  damages  as  are  heavily  when  accidents  occur,  that  it  will 
suited  to  the  aggravateil  character  which  be  for  their  interest  to  nse  all  posaible  pre- 
the  act  assumes,  and  as  are  necessary  asan  cautiona  to  avoid  such  accidents,  and  in 
example  to  deter  from  the  doing  of  such  this  ronndabout  way  to  jiroduce  a  public 
iiljutiea,"  were  correcL  And  the  jirinciide  benefit,  Thua,  it  has  been  held  that  ex- 
is  said  to  he  welt  eatnblished  in  EiigUiili  and  emplary  dnnviges  ngninat  the  company  will 
American  courts,  that  the  jury  may  give  be  given  when  the  act  of  the  servant  ia 
ditmagi^s.  "  notoiilj  to  recoiupi^nBethe  Buf-  wilful  and  mallciona  (Ooddard  e.  Gland 
ferer,  but  to  puiiLih  the  offeniier."  In  Trunk  K.  H.  Co..  67  Me.  202);  orwrongful 
Hunt  r.  Bennett,  19  N.  Y.  174,  where  (Palmer  D.  Railroad,  3  S.  C.  580)  ;  espe- 
the  court  below  charged  the  jury  that  "the  cially  if  the  master  Icnsw  of  the  servant'e 
plainlilf  waa  not  only  entitled  to  recover  nnfitnpsa,  and  still  retained  hiiQ  in  his  eni- 
to  the  full  extent  of  the  iujury  done  bim,  ploy  (Cleghorn  v.  N.  Y.  Cent  R  R  Co., 
but  a  jury  might  go  further,  nnd,  if  the  Gfl  N.  Y.  44).  See  also  Krnnedy  v.  N.  U. 
circumstiLiices  of  tlic  case  warrante<l  it,  in-  R.  R.  Co.,  SS  Mo.  SGI  ;  Kuantz  v.  Rrovti, 
crease  the  amonnt  of  damages  aa  a  punish-  18  B,  Mon.  (Ky. )  G77  ;  Wiley  v.  Keokuk, 
lui-nt  to  the  slanderer,"  the  counsel  for  the  S  Kan.  94,  where  the  prevailing  rule  is 
ilefi'iidant  was  stopped  by  the  court,  and  well  stated  to  he,  that  whenever  either 
infomied  that  the  cinestiou  bed  been  set-  fraud,  lualiea,  gnMs  negligence,  or  opprea- 
tled  against  him  in  thai  court  in  unre-  sion  is  an  etemeot  in  the  case  against  the 
ported  caacs,  the  last  of  which  (Keezetern.  defendant,  the  jury  may  find  exemplary 
ThoraiHon)  was  decided  in  December.  1857.  damages.  The  negligence  abonld  be  ao 
The  wnule  court  concurreil  in  deeming  the  gross  aa  to  amonnt  to  irautonness.  Leav- 
question  at  rest.  In  Hopkins  v.  Atlantic  enwortb  R.  H.  Co.  e.  lUce,  10  Kan.  4S6. 
i  St.  Iiawrenca  Railway,  3fl  N.  H.  9,  an  And  the  employment  of  a  drunken  driver 
action  by  the  husband  for  an  injury  to  the  by  a  stage  proprietor  amonots  to  that 
wife  through  the  negligence  of  the  com-  Sawyer  v.  Sauer,  10  Ran.  4SS.  See  also 
pany,  it  was  held  that  the  jnry  may  give  Welch  v.  Ware,  32  Mich.  77.  In  an  ac- 
ezemplary  damages,   in   their  discretion,  tion  against  a  railroad  company  for  ths 
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But  where  the  special  damage  is  properly  alleged,  and  is  the  nat- 
ural consequence  of  the  wrongful  act^  the  jnry  ma;  infer  it  from 
the  principal  fact  Thus,  where  the  injury  consisted  in  firing 
guns  so  near  the  plaintiff's  decoy-pond  aa  to  frighten  away  the 
wild  fowls,  or  prevent  them  from  coming  there ;  or,  in  maliciously 
firing  cannon  at  the  natives  on  the  coast  of  Africa,  whereby  they 
were  prevented  from  coming  to  trade  with  the  plaintiff;  these 
.consequences  wero  held  to  be  well  inferred  from  the  wrot^ul 
act^ 

§  255.  DuugM  qaraUon  for  JnTf.  In  trials  at  common  law,  the 
jury  are  the  proper  judges  of  damages ;  and  where  there  is  no  cer- 
tain measure  of  damages,  the  court,  ordinarily,  will  not  disturb 
their  verdict,  unless  on  grounds  of  prejudice,  passion,  or  corrup- 
tion in  the  jury.^(a)  If  they  are  unable  to  agree,  and  the  plain- 
tiff has  evidently  sustained  some  damages,  the  court  will  permit 
him  to  take  a  verdict  for  a  nominal  sum."(i)  Generally,  in  ac- 
tions upon  contract,  where  the  plaintiff  fails  in  proving  the  amount 
due,  or  the  precise  quantity,  he  can  recover  only  the  lowest  sum 
indicated  by  the  evidence.  Thus,  where  delivery  of  a  bank-note 
was  proved,  but  its  denomination  was  not  shown,  the  jury  were 
rightly  instructed  to  presume  it  to  be  of  the  lowest  denomination 
in  circulation.*  So  in  atsumptit  by  a  liquor  merchant,  where  the 
delivery  of  several  hampers  of  full  bottles  was  proved,  but  their 
contents  were  not  shows,  the  jury  were  directed  to  presume  that 

Stark,  on  Slander,  G5-58  [63-86],  bjr  Wandell;  Dicltiasan  v.  Boyle,  IT  Hclc.  7S.  la 
an  action  for  breach  of  a  spFuuil  igrveinent  respecting  the  anignuicnt  ol  a  certain  lease 
and  fixture!,  under  tlie  >llef;atiol]  that  the  plaintiff  "  had  been  necessarily  put  to  fn^at 
cxpennes,"  he  was  permitted  to  give  eviilenue  of  chargeii  n'hii:h  ho  had  become  liame  to 

Sy  an  attorney,  aod  a  value  Tor  work  done  in  respect  to  the  preniiaee  in  questioD, 
[High  the  charges  were  not  paid  until  after  the  action  teas  commenced.     Richardson 
n.  Chawen,  Si  1^.  OU.  8S3. 

1  Csrtiiigton  v.  Taylor,  11  EMt,  671;  Keehle  v.  HickerinRill,  Id.  B74,  n.  ;  11  Mod. 
7<,  130  ;  3  Sslk.  9  ;  B.  0.  Holt,  14,  17,  19 ;  Tarletoa  e.  tIcGawlev,  Peake'i  Cas.  205. 

■  Gilhen  v.  Birkiiisham,  LolFt,  771 ;  Cowp.  230;  Day  e.  Uolloway,  1  Jul-.  761  ; 
Kendall  v.  Stone.  2  Sanilf.  S.  C.  2S9. 

■  Foize  i>.  Thompson,  1  Taunt.  121. 
*  lAwton  r.  Sweeney,  S  Jur.  9G1. 

negligence  of  it«  nerranta,  to  justify  puni-  bonnd  to  set  aside  the  verdict,  to  allow  the 

tire  or  exemplary  damageii,  there  must  be  plaintiff  the  option  of  reducing  the  venljct 

some  wilful  misconduct,  or  that  entire  want  to  the  sum  which  the  court  considers  ren- 

ofcare  which  would  raise  the  presnrnption  sonable,  and  if  he  thus  remits  the  excess. 

of  a  conacioiLB  indifTerence   as   to  nonse-  the  court  will  deny  a.  motion  for  a  new 

qusnces.     Milwsnkie,  tc.   R.   R.   Co.   v.  trial.     Sedgwick  on  Damages  (7th  ed. ), 

A^ll^  ei  U.  S.  489.  p.    65G ;     Oiblin    «.    Hurpby,    3    Sandf. 

(a)  Or  unless  it  CTinces  partiality,  or  a  (S.  Y.)  19  ;  Gueny  v.  kerlon,  3  Rich, 

mistake  in  principle.     Treanarn.  Donahoe,  (S.  C.)  607  ;  Yonng  r.  Eaglehaid,  1  Haw. 

S  Cush.  (Mass.)  22S.      It  u  the  pracCios  (Miss.)  1». 

ID  some  courts,  where  the  jury  hare  giren  (b)  Bond  v.  Hilton,  2  Jonfs,  Law  (N. 

■uch  eicssaive  daroage*  that  the  court  feeU  C),  149;  Oiren  v.  O'Kielly,  20  Mo.  SOS. 
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they  contained  porter,  that  being  the  cheapest  liquor  in  which  the 
plaintiff  dealt ' 

§  256.  Hiiat  be  nRtnnl  and  pTOxia*t«  oonMqttano*.  The  damage 
to  be  recovered  must  always  be  the  natural  and  proximate  conte- 
quence  of  the  act  complained  ot  This  rale  is  laid  down  in  regard 
to  special  dami^ ;  but  it  applies  to  all  damage.^  (a)  Thus,  where 
the  defendant  had  libelled  a  performer  at  a  place  of  public  enter- 
tainment, in  coosequence  of  which  she  refused  to  sing,  and  the 
|ilaintlff  alleged  that  by  reason  thereof,  the  receipts  of  his  house 
were  diminished,  this  consequence  was  held  too  remote  to  furnish 
ground  for  a  claim  of  damages.  *{6)     80,  where  the  defendant  as- 

1  Clunne!!  d.  ?etzy,  1  Campb.  8. 

I  See  Sedgwick  on  Damages,  c.  3. 

■  Ashlpy  D.  Hrituoii,  1  E>p.  49  ;  2  SUrfc.  on  Slander,  m.  fl4,  OS.  And  Mt  Ann- 
•tronjtv.  Ppr[:y,  5  Wend.  53S,  S39,  per  Haruj,  J.  i  Crain  v.  Fetiie,  S  Kill  [S.  Y.)0£Si 
Dofrner  o.  MudUon  Co.  Bank,  Id.  <tt8. 


Cutli.  (Mnas.)  71 1  Watson  v,  Ambergats  of  contract  ahonld  be  such  ai  may  fairly 
Baiiway  Co.,  3  £ng.  ].aw  jt  Eq.  497.  and  reHioaably  b«  couaidered  dther  aruiug 
Upon  thia  aubjnit,  see  a  carrfully  jirvpared  nalnrally,  i.  e.  according  to  the  nsuu 
•rticla  iu  the  Suuthem  Law  Ravitw  for  cuunie  of  things,  from  inch  breach  of  con- 
Januaiy,  187S.  tract  itself,  or  eUch  as  may  rswonahly  be 
(b)  "Tha  rule  has  not  been  iinifomi  or  iupi«Bed  to  have  been  in  the  contrmpU> 
very  clearly  settled  aa  to  the  right  of  a  tiun  of  both  parties  at  the  time  they  made 
pnrtj  to  claim  a  loss  of  pratits  aa  a  )«rt  of  the  ix>ntrsct,  aa  the  iifobeble  result  of  the 
the  dainngcs  for  bivai^h  of  a  bpecial  cou-  bteach  of  it."  In  this  cwM  the  plaintiSa, 
tract.  But  we  thiuk  there  is  a  distinitUaii  the  owiien  of  a  flour-mill,  sent  a  broken 
by  which  all  queationn  of  this  sort  can  be  iron  bhaft  to  an  office  of  the  defendants, 
easily  tested.  H  the  profiti  are  such  as  who  were  common  c^rrien,  to  be  couvsyed 
would  iiHve  accrued  and  grown  out  of  the  by  them ;  and  tlie  defendants'  clerk,  who  at- 
contract  it«elf,  as  the  ilirect  and  inimedi-  tended  at  tlie  office,  was  told  that  the  mill 
ate  reaiilta  of  its  fulHlment,  then  thny  was  stopped,  that  the  shaft  must  be  deliv- 
would  form  A  juat  and  proper  item  of  ered  immediately,  and  that  a  apeeial  entry, 
damages  to  be  recovered  asninst  the  d»-  if  necesBRF?,  niuat  be  made  to  hasten  Its 
linqiient  party  u[>on  a  breach  of  the  agree,  delivery  ;  and  the  delirery  of  the  liroken 
meiit.  These  are  )urt  and  parcel  of  the  abaft  to  the  connignee  to  whom  It  had  been 
contract  itself,  and  must  !iB»e  bef  n  In  the  sent  Iiv  the  plaintilfa,  as  a  pattern  by  which 
contemplation  of  the  parties  when  the  to  make  a  new  shaft,  was  delayed  for  an 
agreement  was  entered  into.  But  if  they  unreasonable  time  ;  in  conse<iiience  of 
are  such  as  would  have  been  realized  by  which  the  plaiiiCilTs  did  not  receive  the 
the  party  from  other  independent  and  new  ahaft  until  after  the  time  they  ought 
coUatonil  undertakings,  although  entered  to  hare  received  it,  and  they  were  conse- 
itito  in  consequence  and  on  the  faith  of  quently  unable  to  work  their  mill  from 
tlio  principal  contract,  then  they  are  too  want  of  the  new  shaft,  and  thereby  in- 
uncertain  and  remote  to  be  taken  Into  con-  curred  a  loes  of  profiu.  Hvid,  under  the 
sideration  as  a  {Art  of  the  damages  occa-  circum stances,  such  loss  conld  not  be  le- 
•ioned  by  the  breach  of  the  contract."  By  covered  in  an  action  against  the  defen- 
Bt^elovr,  J.,  in  Fox  b.  Harding,  7  Cuah.  danta  aa  common  carriers.  Rm^ogDinng 
(Uass.)  622;  Masterton  v.  Brooklyn,  7  Hadley  D.  Ba](endalB  as  the  leadins  aa- 
Hill  {V.  X.),  61;  Chapin  t>.  Norton,  S  thoritv,  it  was  beld  in  the  Queen's  Benph 
McLean,  C.  C.  500.  In  ITaiUey  v.  Baicen-  (Smeed  v.  Ford,  G  Jnr.  N.  8.  291),  where 
dale,  d  Eich.  341,  a  leading  case  iu  Eng-  the  plaintilT,  a  farmer,  contractwl  with 
land,  the  rule  was  laid  down  aa  follows  by  the  defendant,  an  agent  for  the  sale  of 
Alderaou,  B.  :  "  Where  two  parties  have  thTaihing-machioet,  for  the  pnrchaae  of  k 
made  a  coDtnct  which  one  of  them  baa  thraahing.maoMne,  to  be  delivend  on  tlw 
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serted  that  the  plaintiff  had  cut  his  master's  cordage,  and  the 
plaintiff  alleged  that  his  master,  believing  the  assertion,  had 
thereupon  dismissed  him  from  his  service,  it  waa  held,  that  the 
diachsH'ge  was  not  a  gromid  of  action,  ginoe  it  was  not  the  natural 
consequence  of  the  vords  spoken.  >  (a)  So,  also,  it  has  been  held, 
that,  in  asgwmptit  for  breach  of  a  promise  to  marry,  evidence  of 
seduction  is  not  admissible,  in  aggravation  of  damages. '(()  And 
in  ti-espass  quare  elausum  freffit,  for  destroying  the  plaintiff's 
fences,  it  was  held  that  the  measure  of  damages  vas  the  cost  of 
repairing  the  fences,  and  not  the  injury  resulting  to  the  subse- 
quent year's  crop  from  the  defect  in  the  fences,  long  after  the 
plaintiff  had  knowledge  of  the  fact^  (o) 

>  Vickara  v.  Wilcocks,  S  Eut,  1.  Thu  cose,  however,  is  Mid  to  have  brcn  doabted, 
8  Jar.  87<t ;  yrr  Park«,  B.  See  alio  1  ISmitli's  Leading  Canea,  pp.  203-301,  and  casea 
th«re  cit<Hl ;  1  Stark,  on  8Uti<l«r,  p.  20S. 

>  Wrarer  v.  Bachert,  2  Pa.  St.  230.     And  sea  Haj  *.  Qnham,  S  W.  A  a  27. 
*  Laker  «.  Dftmou,  16  Pick.  2SJ. 

nth  of  August,  and  defendant  iraa  aware  e.  Sherman,  t  Ciish.   (Mnaa.)  ins.     The 

□f  the  particular  purpose  for  which  It  was  length  of  the  sngagcmeiit  ia  an  element  of 

ordered,  end  tbe  machine  waa  not  deliv-  damage.  Grant  a.  WiUey,  101  Mau.  355. 
and  on  that  da;,  and  plaintiff,  beinf!  led         (e)  A  person  who  puta  a  libel  in  circn* 

by  the  pruTiiiaea  of  tlin  defendant  to  eipeat  lation  is  luble  to  all  the  natural  and  proba- 

that   it  would  be  delivered  from  day  to  bie    coasequencea    of    ao    puttin/;    it    ia 

da;,  abstained  from  hiring  it  elsewhere,  circulation.     Miller   h.    Butler,    S   Cush. 

that  plaintilf  waa  entitled  to  recover,  in  Bti  (Maas.J   71.     Where  a  horse  drawing  a 

action  aifainat  defendant,  Ibr  loss  sustained  vehicle,   and  driven   with  due   care,    ee- 

by  injury  to  his  wheat  by  s  fall  of  I'ain,  coniea  frightened  and  excited  by  the  iitrih^ 

and  for  eipases  iacnrrsd  in  carting  the  ing  of  the  vehicle  against  a  defect  in  the 

wheat  and  that(.'hing  it,  and  for  the  coflt  of  highway,  freea  himself  from  the  control  of 

kiln-dr;tng  it,  but  not  for  loss  by  a  fall  ia  bis  dnver,  tunis,  and,  at  the  distance  of 

the  market-price  of  wheat.     8"e  alio  pod,  fifty  roda  from  the  defect,  knocks  down  a 

UiO.    As  to  what  L-ircumstaucBS  would  petsou  on  foot  in  the  highway,  and  using 

to  the  inference  that  the  parties  con-  reasonable  care,  the  city  or  town  obtifted 

templated  exceptional  damages,  ae^  Horn  by  law  to  keep  the  highway  in  repair  ia 

V.  Midland  R.  K.  Co.,  L.  R.  7  C.  P.  588.  not  responsible   for  the  injury   ao  occa- 

(n)  Nor,  in  an  action  for  asaaulC  aud  sioued,  though  no  other  cause  intervene 

hatlitry,  is  the  loaa  of  a  position  to  which  between  the  derect  nnil  the  injuiy.    ilarble 

the  plaintiff  was  about  to  be  appointed  an  n.    Worcester,  1   Gray  (MaKS,),   395.      A 

alenieut  of  damages.     Brown  cCumminga,  prtM  waa  offered   for  the  best  plan  and 

7  Allen  (Mass.).  bOJ.  model  of  a  certain  machine,  the  plans  and 

(6)  Conlm,  Sauer  o.   Schulanberg,   88  models  intended  for  tbe  competition  to  be 

Md.28S;  Keliey  v.  Riley,  106  MasH.  3S9;  sent  by  a  certain  day.   The  plaintilfsent  a 

Cover  V.  Davenport,  1  Heisk.  (Tenn. )  868.  plan  and  model  by  a  railway  compa'iy, 

Tbat  plaintiff,  since  the  commencement  of  which  by  negligence  did  not  deliver  the 

the  action,  has  said  she  liad  no  affection  plan,  Ac,  until  afl^  the  appointed  day. 

for  the  defendant,  and  would  not  think  of  In  such  a  case,  the  proper  measure  of  dam- 

matrying  him  but  for  his  money,  i*  not  ad-  agea  would  seeia  to  be  the  value  of  the 

mUsibte  in  mitigation  of  damages.    Mil-  labor  and  materials  in  making  the  plan 

ler  V.  Hays,  84  Iowa,  iOS.    Loss  of  time  and  and  model,  and  not  the  chance  of  obUin* 

expenses  incurred  in  preparationa  for  mar-  ing   the  prize,  this  being   too   remote  a 

liage  are  gronnda  of  damage  directly  inci-  ground  for  damages.     Watson  n.  Ambet- 

deutal  to  a  breach  of  promise  of  marriage ;  gate,  ftc  Bailwa;  Co.,  8  Bug.  Lav  &Eq, 

bat  they  are  atrictly  incidental,  and  are  197. 
ttot  groonda  of  Special  danii^.     Smith 
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§  257.  In  oontraot.  In  cases  of  contract,  if  the  parties  them- 
selves have  liquidated  the  damaget,  the  jury  are  boubd  to  find  the 
amount  thus  i^^reed.  But  whether  the  sum  stipulated  to  be  paid 
upou  breach  of  the  ^reement  is  to  be  taken  an  liquidated  damages, 
or  only  as  a  penalty,  will  depend  upon  the  intent  of  the  parties, 
to  be  ascertained  by  a  just  interpretation  of  the  contract  And 
here  it  is  to  be  observed,  that  the  policy  of  the  law  does  not  regard 
penalties  or  forfeitures  with  favor ;  and  that  equity  relieves  against 
thera.  And  therefore,  because,  by  treating  the  sum  aa  a  mere 
penalty,  the  case  is  open  to  relief  in  equity,  according  to  the  actual 
damages,  the  sum  will  generally  be  so  considered ;  and  the  burden 
of  proof  will  be  on  him  who  claims  it  as  liquidated  damages,  to 
show  that  it  was  intended  a^  aucb  by  the  parties.'  This  intent  is 
to  be  ascertained  from  the  whole  t«nor  and  subject  of  that  agree- 
ment; the  mere  use  of  the  wordi  "penalty,"  "forfeiture,"  or 
"  liquidated  damages, "  not  being  regarded  as  at  all  decisive  of  the 
question,  if  the  instrument  discloses,  upon  the  whole,  a  different 
intent.^  (a) 

1  Tsyloe  v.  Sandifoni,  7  Wheat  17,  per  Hanhall,  C.  J.  Mr.  Enins  bmids  to  Imivb 
bean  of  the  contmrj  opinion.  3  Poth.  Obi.  71,  S2,  80,  br  Evans.  WhereTer  there  in 
an  affraement  to  do  a  certain  thing  under  a  penalty,  the  obligee  may  either  soe  in  debt 
for  the  penally,  in  which  case  he  cannot  rceoTer  more  than  the  penalty  and  iiitereat, 
bat  may  upou  a  bearing  in  equity  recover  less ;  or  he  may  sue  in  covenant,  upon  the 
af^reement,  for  the  breach  thereof,  diaregarding  the  penalty;  in  which  case  he  may  i^ea- 
erally  recover  more,  if  he  has  sulfered  more.  Karrison  v.  Whghl,  13  Eaat.  342;  Bird 
B,  Rmdall,  1  Doug.  373;  Winter  ».  Trimmer,  1  Bl.  Rep.  396;  Aatley  v.  WeUon,  2  B. 
&  P.  346.  If  the  sum  is  claimed  a.^^  liquidated  damitRe^,  it  must  be  sued  for  in  debt,  or 
indebiiaia*  amui/ifiait.  Davies  v.  Penton,  6  B.  &  C.  221  ;  Bank  of  Columbia  v.  Patter- 
Bon,  7  Cranch.  303. 

'  Dariea  ».  Penton,  6  B.  &  C.  224,  per  Littledale,  J. ;  Gamble  v.  Farren,  S  Bing. 
141 ;  2  StOTjr  od  £q.  S  1318. 

(a)  The  following  principles  are  given  but  that  althoDgh  the  tenn  "liquidated 

by  Mr.   Sedswick,  in  his   work  an   the  damagea"    will    not    be    conclnaive,   the 

Measure  of  Damages,  as  governing  these  phrase  "penalty"  generally  is  eo,  naless 

casea :  controlled  by  some  other  very  strong  con- 

(1)  That  the  language  of  the  agreement  eidsration. 

in  not  conclusive  and  that  the  effort  of  the         (4)  That  if  the  sum  is  evidently  Sxed 

tribunal  mill  be  to  get  at  the  tme  intent  of  t«  evade  the    usury  laws  or   any  other 

the  parties,  and  to  do  justice    between  statutory  provision,  or  to  cloak  oppression, 

them.  the  courts  will  relieve  by  treating  it  aa  a 

(2)  That  when  the  agreement  is  in  the  penalty.  Conaequently,  whenever  the  snu) 
alternative,  to  do  some  particnlar  thing  or  stipulated  is  to  be  paid  on  the  new  paV' 
pay  a  given  sum  of  money  the  Court  will  ment  of  a  less  sum  made  payable  by  the 
hold  the  party  failing  to  have  had  bia  same  instrument,  it  will  always  be  held  a 
election,  and   compel    him   to    pay   the  penalty. 

money.  (5)  That  when,  independently  of   the 

(8)  That  in  case  of  an  agreement  to  do  atipulatioo,  the  damages  would  be  wholly 

some  act,  and  upon  failure  to  pay  a  sum  of  uncertain,  or  incapable   or  very  difficult 

money,  the  Court  will  loolc  into  the  intent  of  being  ascertained,  except  by  mere  con- 

of  the  [larties,  that  no  particnlar  phrase-  jectnre,  there  the  damages  will  be  usually 

ology  will  be  held  to  ipDvern  absolutely,  oouudered  liquidated  if  they  are  so  denomi- 
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§  258.  FenaltiM.  The  caaet  in  which  the  sum  has  been  treated 
a»  a  penalty  will  be  found  to  arrange  themselvee  into  five  claeaes, 
furnighing  certain  rulea  by  which  the  intention  of  the  parties  is 
aacertained,  (1.)  Where  the  parties,  in  the  agreement,  have  ex- 
prestly  declared  the  Bum  to  be  intended  as  a  forfeiture,  or  penalty, 
and  no  other  intent  is  to  be  collected  from  the  instrument' 
(2. )  Where  it  was  doubtful  whether  it  was  intended  aa  a  penalty, 
or  not;  and  a  certain  damage,  or  debt,  leea  than  the  penalty,  is 
made  payable,  on  the  face  of  the  instrument.^  (8.)  Where  the 
agreement  was  evidently  made  for  the  attainment  of  another  ob- 
ject, to  which  the  sum  specified  is  wAoHy  collateral.  This  rule  has 
been  applied  where  the  principal  agi-eement  was,  not  to  trade  on 
a  certain  coast  ;^  to  let  the  plaintiff  have  the  use  of  a  certain 
building,*  or  of  certain  rooms;'  and  not  to  sell  brandy  within 
certain  limits ;  ^  but  the  dili'crence  between  these  and  some  other 
cases,  which  have  been  regarded  as  liquidated  danu^s,  is  not 
very  clear.  (4. )  Where  the  agreement  contains  several  matters 
of  different  degrees  of  importance^  and  yet  the  sum  named  is  pay- 
able for  the  breach  of  any,  even  the  least  Thus,  where  the  agree- 
ment was  to  play  at  Covent  Garden,  and  conform  to  all  the  rules 
of  the  establishment,  and  to  pay  one  thousand  pounds  for  any 
breach  of  them,  as  liquidated  damages,  and  not  as  a  penalty,  it 
was  still  held  as  a  penalty  only."  (S. }  Where  the  contract  is  not 
under  aeal,  and  the  damages  are  capable  of  being  certainly  knoum 
and  estimated;  and  this,  though  the  parties  have  expressly  de- 
clared the  sum  to  be  as  liquidated  damages.^ 

1  Aads;  V.  Weldou,  S  B.  &  P.  Sid,  SGO;  Smith  v.  Dickinson,  Id.  SSO  ;  Tayloe  e. 
Sandilord,  7  Wheat.  14  ;  Wilbeam  b.  Ashton,  1  Campb.  7S  ;  On-  v.  Charcbill,  1  H. 
Bl.  227;  SteamsD.  Barrett,  lPlct.4Sl;  DgdiiU  v.  Camming,  S  Johns.  Caa.  297;  Brown 
V.  Bellows,  4  Pick.  179. 

*  ARtlry  V.  Weldon,  S  B.  &  P.  S50,  per  Ld.  Eldon.  And  see  ths  olHrratioai  ol 
Best,  a  J.,  in  Crisdee  v.  Bnlton,  3  C.  It  P.  240. 

*  Perkins  e.  Lyman,  11  Msss.  7fi. 

*  Hsrrill  IF.  Merrill,  19  Mass.  4B3. 

*  Slnman  v.  Walter,  1  Bro.  C.  C.  41B. 

*  Haniy  r.  Martin,  J  Bro.  C.  C.  418, 

T  Kemblo  v.  Fsrren,  8  Bing.  141;  Boys  »,  Anoell,  6  Bing.  N.  C.  890;  7  Scott,  884 
Canini^n  v.  Laing.  6  Bing.  242.  Tliera  are,  liowever,  some  cases  in  which  it  hai 
been  said  tbat,  where  the  parties  expressly  declare  that  the  sum  is  to  be  takeu  as  liqui- 
dated dainsges,  it  shall  l<e  so  taken.  See  Hosbniiick  v.  Tappen,  ]5  Johns.  200  ;  Stos. 
BOD  v.  Beale,  7  Johns.  72;  Reilly  e.  Jones,  I  Bing.  S02;  Goldeworthy  >.  Strntt,  SS  Leg. 
Obs.  G40.  Bnt  this  rule,  it  is  conceiTed,  onght  to  he  spplied  only  where  the  meaning 
is  not  otherwise  discoverable;  since  it  runs  connter  to  the  general  policy  of  the  law  of 
equity,  and  to  the  statutes  which  prorida  for  relief  sgsinst  forfeitures  and  penalties  in 
the  conrts  of  common  law. 

*  Pinkerton  v.  Caslou,  2  B.  &  Aid.  701 ;  Davies  v.  Fenton,  0  B.  fc  C.  218;  Randall 

n>tadl:7theinstnimsnt  Sedgwick,  H«is-  9fi  111.  ISO;  Daly  >.  Haitland,  68  Pa.  St. 
ure of  Damsges,  7th  ed.,  pp.  244-249.  Bee  384;  De  Larsllette  v.  Wendt,  75  N.  Y. 
»im>,  OQ  this  mbject,  Scofield  c.  TompkiDS,    670;  Williams  o.  Vance,  9  a  C.  344. 
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§  259.  UqnidRted  damagM.  On  the  other  hand,  it  will  be  in' 
ferred  that  the  parties  intended  the  sum  aa  liquidated  damagetf 
(1.)  Where  the  damageB  are  uncertain,  and  are  not  capable  of  bt- 
ing  ateertained  by  any  satiafactory  and  known  rule ;  whether  the 
uncertainty  lies  in  the  nature  of  the  subject  itoelf,  or  in  the  par- 
ticular circumstances  of  the  case.  This  rule  has  been  applied, 
where  the  agreement  was  to  pay  a  certain  sum  for  each  week's 
neglect  to  repair  a  building;'  for  each  year's  neglect  to  remove 
alime-kiln;'  for  not  marrying  the  plaintiff;^  for  running  a  stage 
on  a  certain  road,  in  violation  of  contract ;  *  for  breach  of  a  contract 
not  to  trade,  or  practise,  within  certain  limits ; '  and  for  not  resign- 
ing an  office,  agreeably  to  a  previous  stipulation."  (2.)  Where, 
from  the  nature  of  the  case,  and  the  tenor  of  the  agreement,  it  is 
apparent  that  the  damages  have  already  been  the  subject  of  actual 
and  fair  calculation  and  adjustment  between  the  parties.^  Of  this 
sort  are  agreements  to  pay  an  additional  rent  for  every  acre  of 
land  which  the  lessee  should  plough  up;'  not  to  permit  a  stone 
weir  to  be  enlarged,  "  under  the  penalty  of  double  the  yearly  ren^ 
to  be  recovered  by  distress  or  otherwise ; " '  to  convey  land,  qr» 
instead  thereof,  to  pay  a  certain  sum ;  "*  to  pay  a  higher  rent,  if  the 
lessee  should  cease  to  reside  on  the  premises ; ''  that  a  security  ■ 
should  become  void,  if  put  in  suit  before  the  time  limited  in  a 
letter  of  license  granted  to  the  debtor;**  and  to  pay  a  sum  of 
money  in  goods  at  an  agreed  price.  ^ 

§  260.  Freolae  unoont  or  ▼alo*  n««d  not  be  provad.  In  the  proof 
of  damages,  the  plaintiff  is  not  eonfined  to  the  precise  number,  turn, 

V.  Everest,  1  M.  &  Malk.  4];  Barton  a.  Glover,  1  Hott,  Ou.  43;  Spencer  s,  TUden,  S 
Caw.  144;  Onham  n.  BEckheJn,  4  DftIL  160. 

'  Fletcher  v.  Dyche,  2  T.  R.  32. 

'  Huliaud  P.  OratCan,  I  Alcnck  k  NajHer,  SSD. 

•  Lowe  V.  Pee™,  3  Burr.  2126;  Cock  v.  Ricbardi,  10  V«.  42B. 

'  Leightan  o.  Wales.  3  M.  &  W.  S45;  Piare*  v.  Fnller,  8  Mast  228. 

•  Noble  V.  Batei,  7  Cow.  309  ;  Smith  u.  Smith.  4  WeniJ.  468;  Crisdee  v.  Bolton,  S 

C.  &  P.  240.     In  this  case,  the  gum  wan  decUred  b;  the  paitiee  to  be  Uqnidated  dama- 
ges.     Goldsworthy  d,  Stnitt,  35  Lejf.  Obs.  640, 

•  Legh  V.  Lewis,  cited  2  Poth.  ObL  85,  hj  EvaoB. 

'  See  obserrftttons  of  Bait,  0.  J.,  in  Crisdee  e.  Bolton,  3  C.  &  P.  240;  8  Story  on 
Eq.  Jurisp.  {  1318;  Leland  v.  Stone,  10  Mam.  459,  402. 

•  KoIFb  b.  Peteraon,  6  Bro.  P.  C.  438;  Birch  ».  Stepheaaon,  3  TannL  473;  Famnt 

D,  Olmius,  a  B.  A  Aid.  692;  JonM  v.  Green,  8  Y.  4  J,  S98;  Aylet  v.  Dodd,  2  Atk.  238; 
Woodward  o.  Oi1e^  2  Vera.  119. 

•  Gerrard  b.  O'HBilly,  2  Connor  &  Lawson,  165. 

'»  Sloason  v.  Ifeile,  7  John*.  72.  And  »ee  Hasbronck  o.  Tappen,  16  Johns.  200  ; 
Reilly  o.  Jonta,  1  Binjr.  302;  Knapp  b.  Ualtby,  18  Wend,  607  :  Tindey  «.  CuUer.  7 
Conn.  29]  ;  Mead  v.  Wheeler,  13  N.  H.  351. 

"  Ponnonby  o.  Adams,  8  Bro.  P.  C.  418, 

"  White  V.  Dingley,  4  Mass.  433.     And  see  Wafer  v.  Mocato,  9  Mod.  113. 

"  Brooka  s.  Hubbanl,  3  Conn.  63.  If  the  agraedjirice  ia  nncoii  scion  able,  the  conrt 
will  not  adopt  it  aa  the  rale  of  damai^es.  Cutler  •.  ^w,  8  Mom.  237 ;  Cntier  v.  Joha- 
■on.  Id.  2Sfi;  Baxter  v.  Wale*,  13  Maai.  3M. 
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or  value,  laid  in  the  declaration;  nor  ia  he  bound  to  prove  the 
breach  of  a  contract  to  the  full  extent  alleged.  Thus,  tiiough  he 
cannot  recover  greater  damages  than  he  has  laid  in  the  ad  damnum 
at  the  concluaion  of  his  declaration,  yet  the  jury  may  find  damages 
for  the  value  of  goods  tortiously  taken,  beyond  the  value  alleged 
in  the  body  of  the  count. '  So,  under  a  count  for  a  total  loss  of 
property  insured,  it  is  sufficient  to  prove  an  average  or  partial 
losB.'  And  in  covenant,  or  aatumptity  proof  of  part  of  the  breach 
alleged  is  sufficient  to  entitle  the  plaintiff  to  recover.' 

§  261.  Measore  of  danagva.  The  meOiUTe  of  damaget  will,  or- 
dinarily, be  ascertained  by  reference  to  the  rule  already  stated ; 
namely,  the  natural  and  proximtte  consequences  of  the  act  com- 
plained of.  Thus  the  drawers  and  indoraers  of  hilU  of  exchange, 
upon  the  dishonor  thereof,  are  ordinarily  liable  to  the  holder  for 
the  principal  sum  and  the  common  mercantile  damages,  such  as 
interest,  expenses,  re-exchange,  &a.,  consequent  upon  the  dis- 
honor of  the  bill.  For,  having  engaged  that  the  bill  shall  be  paid 
at  the  proper  time  and  place,  the  holder  is  entitled  to  expect  the 
money  there ;  and  if  it  is  not  paid  accordingly,  he  is  entitled  to 
re-draw  on  them  for  such  a  sum  as,  at  the  market  rate  of  exchange 
at  the  place,  would  put  him  in  funds  to  the  amount  of  the  dis< 
honored  bill,  and  interest,  with  the  necessary  incidental  expenses.* 
Upon  a  contract  to  deliver  goods,  the  general  rule  of  damages  for 
non-delivery  is  the  market  value  of  the  goods  at  the  time  and 
-place  of  the  promised  delivery,  if  no  money  has  yet  been  paid  by 
the  vendee; '(a)  but  if  the  vendee  has  already  paid  the  price  in" 

1  Hutchinn  v.  Adfttni,  8  Qreenl.  17* ;  Pratt  i>.  ThomM,  1  Wire,  UJ  ;  The  Jong* 
Butiun,  5  Rob.  323. 

«  Gftrfiner  v.  Croaadile,  2  Borr.  «M ;  b.  a  1  W.  Bl.  198 ;  Hioholaon  «,  Croft,  3 
Barr.  11S8,  per  lA.  HansGeld. 

»  I  Chitty  on  Fl.  297;  Sayer,  Law  of  Dam.  p.  45;  Tan  Bcniaelaer  ».  Platnw,  3 
Jobns.  18. 

*  Story  on  Bills.  Sj  3SB,  400  ;  3  Kent  Comm.  115,  US. 

»  Qainaford  v.  Carroll.  2  B.  &  C.  624 ;  Boonnan  «.  Naah,  9  E  fc  C.  14B  ;  Shaw  v. 
Nndd.  6  Pick.  9;  Swift  o.  Bamu,  16  Pick.  194,  198;  Shrpperd  p.  Hampton,  3  Wheat. 
200,  20*  ;  Dooglaa  v.  McAUiaUr,  S  Cranch,  298  ;  Chitty  on  Contr.  aB2,  n.  (2),  by 
Parkins ;  Oey  ».  Doi,  »  Wond.  139  ;  Bank  of  Mouteomery  ».  Ueew^  2B  Pann.  8t. 
1*8. 

(a)  Cahen  v.  Plntt,  «9  N.  T,  !*8.  H  esntract  to  deliTer  gooda  at  a  apocified 
them  la  no  market  for  the   good*  at  the    time  ia   the  differencB   between  the  con- 

6 lace  where  they  ate  to  be  delifered,  and  tract  nrica  and  the  market  price  at  the 
la  bnyer  refiues  to  receive  them,  the  time  at  the  breach  of  the  contract,  or  the 
meaaure  of  the  seller's  damage  ia  the  con-  prioa  for  which  the  vendee  had  sold  j  bat 
tnct  price  ai{reed  npon,  less  the  eipfnso  tho  purchaser  cannot  recover,  a*  apeeial 
of  carryinR  tlie  eooda  to  the  nearest  market  damage,  the  loss  of  anticipated  proBta  to 
and  the  iirice  tlley  would  kU  for  then-,  ba  made  by  his  vendees.  Petetaon  v.  Ajn, 
Barry  e.  Cavansfth,  127  Mass.  39*  ;  Brown  24  Eng.  Law  &  Eq.  382.  See  Waters  », 
V.  Gilioore,  92  Pa.  Bt.  *0.  The  moaiure  Towera,  20  Id.  *10.  In  an  action  for  the 
d  damage*  in  the  case  of  a  breach  of  a    price  of  goods,  it  i*  not  competent  for  the 
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advance,  he  may  recover  the  highest  price  of  each  goods  in  the 
same  place,  at  any  time  between  the  stipulated  day  of  delivery 
and  the  time  of  tiiaL^{(i)    If,  in  the  latter  case,  the  market  price 

»  CUtk  B.  Pinney.  7  Cow.  681 ;  ChUty  od  CoDtr.  8S2,  n.  (2).  by  Perkins.  Bat  in 
Husavbiuetta  the  d^nura  an  raitncte^  to  tbt  value  at  the  i^jtenl  time  iiC  ileliTery. 
Eenaedy  ».  Whitwell,  *Piek,  *66  ;  Sir^tnl  o.  Franklin  loa.  Co.,  8  Piclc.  W.  Also  in 
PemuTlrani^  Wliila  a.  Tompkiu^  52  Puin.  Sl  a63.  In  ui  scUon  for  brew:h  (rf  coa- 
tnrt  lor  the  ute  of  gooJi,  it  bu  bseu  betd  tltat  Uie  nitasun  of  djunagts  U  uot  merelT 
the  amount  of  difference  betireen  the  coucracc  price  uiil  the  price  at  wbich  lbf>  f(omb 
eoolJ  have  been  boof  bt  >t  the  moment  vtben  the  contnul  wu  broken,  but  lik.r«i:,e  a 
compeunCiaa  for  aach  profit  as  luixlit  have  l>«u  made  by  the  punzhaaer  hnil  she  L-on- 
tract  been  dnly  performed.  Daulop  e.  Higgioi;  IS  Jur.  3»5  ;  1  U.  L.  Ca.  3<tl.  But 
where  tha  contract  was  for  the  nle  of  real  estate,  which  the  vendor  wa<  unable  to  prr- 
foriD,  for  want  of  a  good  title  in  binueK^  ■  iliatiuction  hu  been  taken  betireen  the 
ouea  of  gcMHl  and  bad  faith  in  the  vendor  ;  it  being  held,  that,  where  no  fiaud  appous 
on  hii  put,  but  all  has  been  bann  Jule,  tbs  pUiuliff  emu  recover  only  tha  money  paid 
and  intereet,  or  his  Ktaal  daioa^n  out  of  pouket ;  but  that,  if  the  vendor  Is  i-hugesbla 
with  maU  JIda,  the  plaintiff  may  reutrer  for  tbe  loss  of  bii  baig""  !  namely,  the 
■ctnal  valae  of  the  land,  at  the  time  arben  it  ought  to  have  been  couveyed.  Flonaa 
V.  Thomhill,  S  W.  BL  1078  ;  Bilner  «.  Brough,  1  Jones,  127.    Ideo  qiucrt. 

plainliff  to  show  their  value  for  a  ipedfie  MtldttioQS  of  the  time-tables  was  aa  fol- 
porpoee,  but  only  their  market  value  at  lows  :  "  Every  atteutioD  will  be  paid  to 
the  time  and  place  of  delivery.  Bouton  v.  iosnra  punctnality  ;  but  the  directon  give 
Beed,  13  GraylMus.),  530'.  And  what  naticv  that  the  cumpany  do  not  nudertake 
the  market  price  is  may  be  proved  by  that  the  trains  ahall  start  or  anire  at  the 
price  litii  statiag  what  price  a  inaaafactu-  time  apecilied  in  the  bills,  nor  will  Ihey  be 
rer  will  sell  for,  or  the  statements  of  deal-  aconnntable  for  any  loss,  inconveiiienoe,  or 
en  in  annrer  to  ini[uiries,  or  by  offura  to  injuiy  wbich  may  arise  from  delavs  or  ds- 
sell  u  well  as  by  actual  aalea.  L'liqnot's  tenticin."  Le  Btauke  t.  L.  ft  X.  W.  R.  R. 
Champagne,  S  Wall.  (U.  S.)  143  ;  Loab  v.  Co.,  3«  L.  T.  N.  h.  25.  In  tbt-  case  of 
Dmse.  1  Wend.  {^X.  Y.)  313;  Harrison  e.  Hamlin,  &c,  inprn,  the  daaBces  were  held 
Glover,  73  N.  Y.  131.  to  include  expense  during  the  necessary 
(-.)  Barboof  •.  Nichols,  3  R.  I.  187.  A  delay.and  eit™  fare;  and  inCollierrf  m. 
carrier  who  at  first  wronj^fuUy  refuses  to  s.  D.  W.  &  W.  R.  R.  Co.,  8  Ir.  L.  T.  21, 
deliver,  bat  afterwards  delivers,  goods  con-  where  the  bnaband  saed  for  the  detention 
■igned  to  a  maoafacturer,  is  not  liable  for  of  his  wife,  whereby  be  was  depriveil  at 
couiequentiat  damages  arising  fniia  delay  her  society,  he  waa  allowed  to  nrovar  only 
to  the  coDaiffnee's  works  caused  by  such  nominal  daiiBges,  it  being  shown  that  he 
'  '  '  •  >■-  •  .'  ^^  jjg^  ^^  home,  so  that  he  could  not 
have  enjayad  her  society  if  she  bad  not 
pense  of  sending  to  the  carrier's  office  a  been  detained.  See  fnrther,  as  to  detain- 
second  time  for  the  gooda.  Waite  r.  Gil-  ing  passengers,  onto,  {  232  a,  n.  Where  a 
bert,  10  Cush.  (Maas.)  177.  In  Hambn  party  orders  by  telegram  the  purchase  of « 
V.  Gr.  North.  B.  B.  Co.,  26  L.  J.  Ex.  23,  oonimodity,  and  the  company  neglect  to 
Mr.  Baron  Alderson,  and  in  Hobba  v.  Ian.  forward  the  deajietcli,  they  are  liable  only 
ft  d.  W.  R.  R.  Co.,  L.  R.  1 0  Q.  B.  1 1 1,  in  nominal  damages,  or  anch  sum  as  may 
Mr.  Jiutice  Blackhum  ado;ited  as  a  mle,  have  been  paid  them  for  the  transmLwion  ; 
that,  if  the  party  bound  to  tierform  a  con-  but  they  are  not  liable  for  the  ei]iectrd 
tract  doea  not  perform  it,  the  other  pirty  profit  on  a  purchase  and  aubseqneiil  sal<*, 
may  do  so  for  him  aa  reawinahly  and  as  which  might  have  been  made  if  the  de- 
nesr  as  may  be,  and  charge  him  for  the  B]«tPh  hail  been  dulv  trausmittnl.  Hib- 
reasonable  expense  incnrr^  in  so  doing,  haird  v.  West.  On.  Tel  Co.,  87  Wis.  558  ; 
This  rule  was  approved  in  the  Common  on  the  ground  that  the  loss  of  such  profit 
Pleaa  DivMon  in  a  case  where  a  passenger  was  not  the  natural  rrault  of  the  failnre  to 
on  board  a  traiii,  finding  that  he  wa*  be-  transmit,  nor  could  it  reasonably  be  snp- 
bind  time  according  to  the  tables,  hired  a  posed  to  be  within  the  contemnlatian  of 
special  train  to  t.lka  him  tbrongh  oo  time,  the  enntending  partiea  ;  citing  Hadlev  IL 
and  sought  to  recover  the  expense  of  the  Baiendale,  S  K.ich.  341.  See  also  Kiker 
tailroad  company.  Bnt  the  L'onri:  of  Ap-  r.  Drake,  G3  N.  Y.  211,  ovemling  Mark- 
peal  reversed  the  jndgment.    One  of  the  ham  o.  Jaodon,  41  N.  Y.  235 ;  Benson  9. 
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is  lower  at  the  stipulated  time  of  delivery  than  at  tlie  date  of  the 
contract,  the  measure  of  damages  is  the  mouey  advanced,  with 
interest^  (a)  So,  upon  a  cotUraot  to  replace  stock,  the  measure  of 
damages  is  the  price  or  value  oq  the  day  when  it  ought  to  have 
been  replaced,  or  at  the  time  of  trial,  at  the  option  of  the  plain- 
tiff. But  if  afterwards,  and  while  the  stock  was  rising,  the  de- 
fendant offered  to  replace  it,  the  plaintiff  cannot  recover  more 
than  the  price  on  the  day  of  tender.'  (6)    In  an  action  for  a  breach 

>  Clark  D.  I'inney,  7  Cnw.  flBl ;  Cliicty  ou  Contr.  362,  n.  (2),  b;  Perkins  ;  Butb  v. 
CunGeld,  2  Cuitn.  4B5. 

'  8b«[MrJ  V.  Joliiison,  2  East,  211 ;  HcATthui  n.  Lord  Seafortb,  2  Taunt.  267 ; 
Harmon  d.  HarrUoo,  1  C.  &  f.  JI2.  But  in  HBssacbuNetts  the  rul«  ia  uouBaatl  to  ttie 
priue  at  the  n^repd  dny  of  tnuiitfRr,  and  U  not  extended  to  any  subsequent  period. 
Uray  v.  Portlaud  Bank,  S  Uaas.  390. 

M.  &  M.  Gas.  Light  Co.,  6  Allen  (Mass.),  so  owoi  the  damages  ia  summoned  as  tnu- 

14B;  aide,   %  25H.     But  prubable  future  lee  of  the  plaintiff  ui  other  suits,  iutt^rcst 

earniu)^,    nut    merely   apsculative,    have  nill  not  be  deemed  to  accrue  in  the  pricd- 

been  a  Uowed  as  damages  in  caaes  or  dfath  pal    suit,   dining    the   ivndeDcy    of   the 

from  injuries  so  received,  to  the  extent  of  trustee  processes.     Huntrrns  v.   Burtiank, 

what  the  decraseil  pai-ly  would  probably  111  Mass.   213)  Smith  v.   Flanders,   120 

have  earned  during  the  rest  of  his  life  in  Mass,  322. 

his  business  or  profession.     Tbif  rule,  of  The  whole  subject  of  the  allowance  of 

coarae,  inulujes  the  admissibility  of  evi-  intei-eat  ai  damaija,  and  the  eonlradictory 

deuce  tending  to  show  what  tbat  business  state  of   the  aulliurities,   is   reviewed   in 

is.     Railroad  Co.  v.  Butler,  57  ?enn.   St.  Wliile  v.  Miller,  78  N.  Y.  883,     Cf.   Bar. 

835;  Pa.  R.  R.  Co.  w.  Dale,  76  Penti.  St.  nani    o.    Banholomew,    22   Pick.    (Mass.) 

47.       So  profits    proved   to  be  reanonaMy  2»!  ;  Amee  d.  Wilson,    22  Me.  UH  ;  Par- 

isjrtain.     GrifflH  u.  Colver,  16  N.  Y.  489;  rott  w.  HonsatonicK.R.  Co.,  47Conn.  675. 

Williamson  o.  Burnett,   18  How.   (U.S.)  The  diilerenoe  between  interest  j/ropw  and 

100.     But  see  Winslow  V.   Lane,   aS  Ue.  interest    as    damages   is   this:  — mtei«at 

161.     In  U.   8,  Tel.   Co.   u.  Wenger,   55  pioper  ari.^ps  whenever  jninii;!/ is  Im(,  with 

Penn.  Si.  292,  where  the  com i«ny  delayed  an  ondemtanding  that  an  equivalent  sliall 

forwarding  a  deipatch  for  the  purchase  of  be  j^ven  for  its  use.    In  such  cabe  the  rate 

stocks,  they  were  held  liable  for  the  ad-  of  interest  agreed  upon,  or,  if  rone   be 

vance  in  itrice  between  the  time  when  the  agreed   upon,  then   the   rate  eijstiiiK  b; 

message  should  have  arrived  and  the  time  law,  is  the  rote  lo  be  paid  until  the  return 

when     the    stock    was   piirehaaed   under  of  the  money.    This  rate  being  [.art  of  tlie 

anotbnr  onler.    And  in  Tyler  v.  Weat.  Un.  contract,  any  statutory  change  in  tlie  legal 

T<-1.  Co.,  aO  111.  421,  where  by  a  mistake  rate  of  interest  will  be  unconstitutional  i,o 

in  the   telegram,   1,000,    instead   of   100,  far  as  it  affects  this  interest.     But  when 

Kharaa  were  directed  to  be  sold,  the  plain-  agreements  other  than  those  for  lending 

tiff  was  allowed  to  recover  the  advance  on  money  are  broken,  a  different  rule  prevails, 

900  sharps,  which  he  was  oliliged  to  pur-  for  in  those  caneH,  as  well  as  in  cases  of 

rhaxe  in  order  to  fill  the  contract.     As  to  toria,  damagtt,  not  interest,  is  to  lie  ad- 

damaRes  in  telegraph  cases,  see  slso  l.eo.  ministered.     Ho  real  interest  is  due  in 

nard  v.   N.  Y.,  Al.  &  B.  Tel.  Co.,  41  S.  such   cases,  bnt   damsges   have   been   in- 

V.  G44  ;  Sqnirei  d.  West  Un.  Tel.  Co.,  93  curred,  and  the  law  takes  the  legal  rate  of 

Mass.  232  ;  Ritlenhonse  v.  Ind.  Te).  Co.,  interest  as  the  fair  measure  of  damaf^ea,  oD 

44  S.  Y.  263  ;  Boldwin  v.  U.  8.  Tel.  Co.,  the  theory  that  if  the  money  bad  come  to 

"  K.  Y.  744.  band,  it  might  have  lieen  inveKled,  pre- 

'   ■  "  •  "  -    "  '  —yu-O-^l- 


(n)  Barnard    v.     Conger,   6    McLean,     sumably  at  that  rate.   Jersey  City 
"    "  )   497  :  Hnlseys  «.  Bnrd,  Id.  102  ;    laghan,  41  N.  J.  L.  S49. 

.   Fieiiler,  2  fieman   (N.  Y.),  40  i  (i)  Hnntingdon,  Ac.  R.  H.  Co.  o.  Eni 


(C.  C.)   497  :  Halseys  «.  Hard,  Id.  102  ;    laghan,  41  N.  J.  L,  349. 

Dami  0.   Fieillei',  2  tieman   (N.  Y. ),  40  ;  (b)  Hnntingdon,  Ac.  R.  K.  Co.  v.  Eng- 

OarkK.   Dalea,  20Bsrb.  (N.  Y.142.     It    lish,  86  Ps.  St.  247.     Cf.  West  BrancH, 


«  be  noticed  that  when  interest  accraes     An.  Canal  Co.'s  Appeal,   Sl«  Pa.    St    19. 
on  a  breach  of  contract  as  damaga  from     Where  a  corporation  refuses  to  give  to 
the  date  of  the  writ,  if  tha  defeiuUut  trho    owner  of  sharM  therein  certificates  of  si 
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of  warranty  apon  the  sale  of  goods,  the  measure  of  damages  is  the 
difference  of  value  between  the  article  iu  a  sound  and  in  an  un- 
sound state,  without  regard  to  the  price  given.^(a)  And  gener- 
ally, in  other  cases  of  special  contract,  where  one  party  agrees  to 
do  a  certain  thing,  or  to  perform  specific  serrices,  for  a  stipulated 
sum  of  money,  as,  for  example,  to  perform  a  piece  of  mechanical 
vork  for  an  agreed  price,  or  to  occupy  a  tenement  for  a  certain 
time  at  a  specified  rent,  and  deserts  the  undertaking  before  it  is 
completed,  or  ia  turned  away  and  forbidden  to  proceed  by  the 
other  party,  the  measure  of  damages  is  not  the  entire  contract 
price,  but  a  just  recompense  for  the  actual  injury  which  the  party 
has  sustained.*  (()  And  in  all  cases  of  breach  of  such  specific 
contracts,  it  is  to  be  observed,  that  if  the  party  injured  can  pro* 
tect  himself  from  damages  at  a  triding  expense,  or  by  any  reason- 
able exertions,  he  is  bound  so  to  do.  Be  can  chai^  the  delin- 
quent  party  only  for  such  damages  as,  by  reasonable  endeavors 
and  expense,  he  could  not  prevent'  (c) 

>  Cothen  r.  Keerer,  4  Ban-,  1S8. 

■  Clu-k  It.  bLiniglu,  1  D«iua,  317 ;  Wilaon  b.  Mutio,  Id.  002 ;  Spenoer  r.  BaMed. 
Id.  608. 

*  Miller  *.  Hariaer'*  Charch,  7  Qrcenl.  S7.  9o  iu  trespau.  Laker  v.  Dunra, 
17  Pick.  2S*.     See,  etMra,  Hitutj  v.  Ueeuef,  2  Uenio,  62G. 

■ham  oD  demand,  or  to  rtcofptixe  him  u  quired  to  be  paid  to  complets  the  work  ae- 

tlie  owner  thereof,  and  lelli  the  sharra  to  conliug  to  the  contract.     Ibid.  ;  Snow  v. 

a  thinl  jiersoD,  it  ia  liable  to  pajrthe  owner  Ware,  IS  HkL  (Haaa.)  42  ;  Wade  e.  Hej- 

the  value  of  the  shares  at  the  time  of  hia  coc^k,  25  Pa.  St.  (1  Caaey)  383.     Id  Kidd 

demand,   and  intereat  thereon   from  the  «.  Mi^Connick,  83  N.  Y.  391,  Folger,  C.  J., 

time  or  the  demand.    Wpnan  b,  American  speaking  of  the  rule  of  damages  in  ae- 

Fowder  Co.,  8  L'osh.  (Misa.)  168.  tions  on  contract  aayi  :  "  I  am  aware  that 

{a)  Post,  S  S62  ;  Hoaltou  v.  Sc.niton,  them  baa  not  been  hannonr  in  the  exprea- 

80  He.  287  1  Forman  v.  Miller,  $  MoLe4a  sioni  at  the  learned  judftea  in  paaaiaff  upon 

(C.  (-.),  21S.  the  <|aMCian  of  the  meaaare  of  damages. 

(b)  Momtnn  v.  HeUer,  68  He.  131.  Cf.  I  apprehead,  however,  that  it  has  been 
Sausiier  v.  Steinmelz,  88  Pa.  St.  324.  And  principnllj  in  pointing  out  the  kind  of 
the  iHirtii'  turned  away  or  forbidden  may  teatinionj'  by  which  the  auionnt  of  dama- 
•ne  for  French  of  the  contract,  without  a  gea  was  to  be  got  at,  rather  than  in  the 
tender  of  riirther  prrfnrmance.  Cort  b.  rule  thnt  was  to  gorrin.  Statnl  in  ita 
AmbrrKale,  &:.  K.  K.  Co.,  6  EriR.  L  &  Eq.  broadest  romi,  ihe  plaintiff  is  to  hare  that 
230  ;  M.  C.  15  Jnr.  807.  8<i  upon  a  rrfuaal  compeiuatioD  wbiRb  will  InTe  him  as  well 
ever  to  marry  after  a  promise,  action  Ilea  off  a)  he  would  hsTs  been  bad  the  con- 
st on<:-.  Fro^t  v.  Knight,  22  L.  T.  Exch.  tract  been  fully  nerformeil."  In  that  caae 
77.  Where  there  ia  ■  gperial  contract  the  contract  of  the  dr'fendant  was  to  bnild 
to  dn  a  iii<s:e  of  work,  as  to  build  a  dam,  a  houae  on  the  plaintilTs  land.  The  honaa 
and  [be  person  agnwiiiK  to  do  the  work  was  partially  hnilt,  bnt  not  romnleteil.  It 
build*  a  dnm  in  good  laith  and  with  an  wa«  held  tlut  the  plaintilT  might  recorsr 
honest  intention  of  fulfilling  tbe  contract,  aa  much  as  would  put  him  in  as  good  a 
thou}{h  not  accordtcg  to  the  contmct,  the  plight  as  if  the  houae  had  been  finished, 
damans  are  found  by  deiiiicttn);  from  the  i,  a.  the  difference  in  valae  brtwwn  the 
contract 'price  so  much  as  the  dam  built  is  hnnte  as  it  stood  on  the  day  the  contnct 
worth  less  than  tbe  dam  contracted  for.  called  for  its  completion,  and  the  bonae  aa 
Gleason  v.  Smith,  B  C'uah.  (Masa.)  486.  it  would  have  been  completed. 
Where  there  is  a  deficiency  in  the  work,  (c)  If  cattle  are  only  injured,  not 
the  measure  of  damages  ia  the  amottnt  re-  killeil,  the  owner  mart  take  c*re  of  Uum 
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§261(1.  Contraota  for  plooa-work,  uid  time  oontraots.  A  distiuc- 
tion,  however,  has  been  taken  between  contracts  for  specific  work 
by  the  piece,  and  the  like,  and  contracts  for  the  hire  of  clerks, 
^ents,  laborers,  and  domestic  servants  for  a  year  or  shorter 
determinate  period;  and  it  is  held  in  the  latter  class  of  cases 
that,  if  the  person  so  employed  is  improperly  dismtesed  before 
the  term  of  service  ia  expired,  he  is  entitled  to  recover  for  the 
whole  term ;  unless  the  defendant,  on  whom  the  burden  of  proof 
lies,  can  show,  either  that  the  plaintiff  was  actually  engaged  in 
other  profitable  service  during  the  term,  or  that  such  employment 
was  offered  to  him  and  rejected.*     The  same  principle  has  also 

•  Costipm  V.  M.  &  H.  Sailrcad  Co, ,  2  Denio,  808.  In  this  cm«,  which  was  for 
ft  fDll  years  salary,  where  the  plaintiff  bad  been  improperly  dismissed  after  two  months' 
service,  tbs  law  was  thus  stated  by  Beardsley,  J. :  "  As  a  ^iiaral  princi[ile,  nothing 
is  better  settled  than  that  upon  these  facts  the  plaintiff  is  entitled  to  recover  full  pay 
for  the  entire  year.  Ha  whs  ready  during  the  whole  time  to  uerfomi  his  agreement, 
and  was  in  do  respect  in  fault.  The  contract  was  in  Tnll  force  in  favor  of  the  plaintiff, 
although  it  had  bevti  broken  by  the  defendants.  In  general,  in  such  casea,  the  plaia. 
tiff  has  a  rioht  to  full  pay.  The  rule  has  been  applied  to  cuntracts  for  the  hire  of  cltrks, 
agents,  sod  laborers,  for  a  year  or  a  shorter  time,  as  also  to  the  hire  of  domestic  ser- 


Tants,  where  the  contract  may  usually  be  determined  hy  n  month's  notice,  or  on  poy- 
ment  of  a  month's  wages.  'The  authorities  are  fall  and  deqialTe  upon  this  subji-ct. 
Chitty  on  Contr.  6th  Am.  ed.  &76-G81  :  1  Chit.  Gen.  Pr.  S2-S3  ;  Brovme  on  Actions 
at  Idw,  18I-18n,  G04,  fiOE;  Beeston  v.  Collyec,  4  Bins.  809;  Fawcett  v.  Cash,  S  Ram. 
k  Ad.  S04  1  WillLama  v.  Byrne,  7  Ad.  k  El.  177  :  French  v.  Brookes,  6  Bing.  SGI ; 
Gaudell  n.  Pontigny,  i  Csmpb.  S7G  ;  Robittson  v.  Hindman,  3  Esp.  SSG  |  Smith  v. 
Eingsfonl,  8  Scott,  S79  ;  Smith  v.  Hayward,  7  Ad.  &.  YX.  hH.  The  mle  of  damages 
against  the  employer  for  the  breach  of  a  contract  to  perform  mechanical  work  by  the 
piece  ia  different.  See  Clark  v.  Marxiglia,  1  Denio,  817.  In  no  caae  irhich  I  have 
tieeii  able  to  lind,  and  we  were  referred  to  none  of  that  character,  has  it  ever  been  held, 
or  even  urnd  by  counsel,  that  the  amount  ngresd  to  he  paid  should  be  reduced,  upon 
the  aupposttton  that  the  person  dismissed  n^ht  hare  found  other  employment  for  the 
whole  or  some  part  of  the  unexpired  term  duriug  which  he  had  engaged  to  serre  the 
defendant.  And  yet  this  olyection  misht  be  taken  iu  erery  such  case,  and  in  most  of 
them  the  presumption  would  be  much  more  forcible  than  in  the  esse  at  bar.  The 
entire  novelty  of  such  a  defence  aObrds  a  veir  strong,  if  not  a  decisive,  argument  apainat 
iu  solidity.  The  Duke  of  Nawcaslle  ».  Clarke,  8  Taunt.  602.  Nor  do  I  find  any 
case  in  which  it  was  proved  that  other  employment  was  oSered  to  the  plaintiff  after 
his  dimniasal,  and  that  hia  recovery  was  defeated  or  diminished  because  he  refused  to 
accept  of  eoch  proffered  employment 

"It  has,  however,  been  held,  and  rightly  so,  as  I  think,  that  where  a  seaman, 
hired  for  the  ontwanl  and  return  voyage,  was  improperly  dismissed  by  the  captain 
before  the  service  was  completed,  a  recovery  of  wages  by  the  seaman  for  the  whole  time 
was  proper,  dedncting  what  he  had  otherwise  received  lor  hia  services  after  his  dismissal 
smi  dunnff  the  time  for  which  his  emplover  was  bound  to  make  paymenL  Abbott  on 
Shipp.  4th  Am.  ed.  442,  448  ;  Hoyt  v.  Wildere,  S  Johns.  SIS  ;  Ward  v.  Aroes,  B  Id. 
138  ;  Emerson  v.  Rowland,  1  Mason,  22,  El. 

"  And  npon  the  aama  principle,  where  a  merchant  ennges  t«  fiimish  a  given  qQaa> 
tity  of  freight  for  a  ship,  tor  a  partiealar  voyage,  snd  faila  to  do  so,  he  tnuat  psy  dead 
freight,  to  the  amount  so  s|[reed  by  him,  deducting  whatever  may  have  been  received 
from  other  persons  for  freight  taken  in  lieu  of  that  which  the  merchant  had  stipulated 

•0  0*  to  make  the  toss  as  little  as  may  be,  cover  the  ftill  vsloe.     Ohio,  Ac.  R.  B.  Co. 

111.,  &c.  S.  K.  Co.  D.   Finnegon,  21  III.  f.    Usy%   BE   Ind.    178.      See,   however, 

64fl.     But,  if  killed,  he  U  not  bound  to  Toledo,  Ao.  B.  B.  Co.  v.  Parker,  4S  111. 

dispose  of  them  for  the  best  sdvantsge,  8W. 
bat  nuy  abandon  to  the  dsfandaot,  and  n- 
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been  applied  iu  saits  for  the  recorery  of  dead  freight,  where  the 

to  fiimuh.  Abbott,  277,  S78,  Pnllar  o.  Btanifortb,  11  But,  23S  ;  Pnller  ■>.  H&llidir, 
U  liL  494  ;  KUine  «.  Cat&n,  a  Gall.  flS,  7S.  Upon  thii  principle,  u  1  uadentaDd. 
llu  ma  of  ShanaoD  v.  Coniatock,  21  Wend.  4S7,  wu  iladded.  The  defenduit*  then 
eonged  to  p&y  tbe  pUiutilfii  tiOy-five  dolUra  far  the  truispartatioLi  of  auertaia  nniabitr 
oF  llonei  on  the  caual  Trum  WbitchaU  to  Albany,  bnt  tsUvd  to  can)ply  with  theil 
tgrwrneat.  An  action  was  therrupoa  broi^fht  to  recover  the  tilt}>-live  dollua,  anil, 
the  contract  anii  its  violation  liaTinn  been  >lioffQ,  '  the  defandants  otTered  to  i>ruvB  that 
thi-  dainagea  suatained  by  tbe  plaintitfs  did  not  exceed  fire  dollara.'  Wliat  tacts  wrre 
offered  to  De  given  in  CTidence  in  order  to  eatablish  tbia  result  cannot  l<e  collected  with 
■baolnte  certainty  from  the  report  of  the  case,  but  it  doea  not  appear  that  any  objection 
waa  made  to  the  form  of  the  otfer,  and  tbe  report  «how*  that  IJie  tvideiux  atu  abjecUd 
lo  and  exeludtd,  I  infer,  then,  tbat  the  offer  of  tbe  defendants  was  to  ihov  by  c6m- 
petent  evideace  that  the  plaintifla  took  other  freiffht  oii  board  their  boat  inatfaJ  of 
their  honea,  so  that  their  loaa,  by  the  Tiulation  of  thii  contract,  waa  bnt  anull.  Upon 
the  ground  already  atated,  that  lotf  wu  tbe  aoionnt  the  pUintilfa  were  in  law  and 
jnctlce  entitled  to  recorer.  So  tbii  court  held,  and,  aa  the  evidence  had  been  rejected 
in  the  court  below,  the  jndgment  waa  revsraed.  Tbe  Tieirs  of  the  Chancellor,  as 
atated  in  tbe  caae  of  Taylor  d.  Bead,  i  Pa^pi  ^71,  are  to  the  aame  effect,  and  the  pro- 
priety uf  the  rule  seema  Co  nie  too  apparent  lo  admit  of  doubt. 

*'  In  theaa  cases  it  appeared,  or  waa  offenHl  to  be  sbawa,  that  the  plaintiffa  had  In 
(act  performed  aervices  for  others,  and  for  whiuh  tbey  had  been  paid,  in  lien  of  thoso 
they  bad  bound  themselves  to  perform  for  their  ileiendants,  and  which  the  latter  had 
refnsed  to  receive.  In  Heckschrr  r.  McCrea,  21  Wend.  304,  the  court  went  a  step 
fartlier.  That  caaa  arose  in  the  Superior  Court  of  the  city  of  New  York,  where  McCnA 
was  plaintiff.  It  was  an  action  for  dead  freiaht,  which  the  plaintiff  claimed  ander 
a  special  contract  with  the  defenilanta.  The^  had  agreed  with  the  plaintiff  to  fumiah 
a  given  number  of  tons  of  rn*ight,  at  a  certain  price,  for  •  tvtnm  cargo  from  China  to 
New  York,  in  the  piaiiititTa  ship.  A  part  of  tha  freight  waa  furnishol  by  the  defend- 
ants, as  Hip-eed,  but  they  fell  abort  about  ona  hundred  and  thirty  tons.  The  agenta 
for  the  ddlendantii  at  Canton,  where  the  ship  then  waa,  having  no  more  freight  to  put 
on  board  for  the  defen^Lints,  offered  to  anpply  the  deSciency  from  the  gooda  of  other 
persons  in  tbair  hand^i,  which  the  agenta  ware  anthoriied  to  ship  to  the  United  States ; 
such  shipment  to  be  miida  at  a  redaced,  although  the  then  cnrrent,  rate,  bnt  with  an 
expresa  agreement  that  receiving  this  freight  on  such  reduced  terms  should  not  iulei^ 
fere  with  the  original.aHreemant  between  the  parties  to  this  suit.  This  offer  waa  d»> 
clined,  and  to  tbe  extent  of  tbi«  deticiency  the  ahip  came  home  empty.  The  action  wis 
to  recover  for  this  deficient,  TrBigtlt.  The  court  hold  that  the  plaintiff  ahou Id  have  taken 
the  freight  oSered,  although  at  a  rate  below  what  the  defenilantii  had  agreed  to  fay  ; 
that  K  far  it  would  have  relieved  the  derendants,  without  doing  injury  to  the  plaintifi^ 
and  by  vrbich  about  two-thirds  uf  tbe  amount  now  claimed  might  have  been  saved. 

"In  all  tbe  cases  I  have  cited,  the  facta  on  which  the  delinquent  party  sought  to 
bring  the  amount  to  be  recovered  below  tha  aum  agreed  to  lie  paid  were  proved  or 
offered  to  be  proved  on  tbe  trial.  Ifotblng  wm  left  to  inference  or  presumption,  and 
it  waa  virtually  concedcrl  that  tjia  onia  at  the  defence  rested  on  the  defendant.  They 
are  also  cases  in  which  the  plaintiffs  had  either  earned  and  received  money  from  othera. 
during  the  time  when  they  must  have  been  employed  in  fulfilling  their  contract  with 
the  derstidanta,  or  in  which  they  might  have  earned  it  in  &  business  of  the  aame  char- 
acter and   description  with   that  which    they  bad   engaged  with  the  defeodonta  to 

"  The  principles  satablished  by  the  cases  referred  to  seem  to  me  jtut,  and,  although 
I  have  found  no  case  in  whi'^h  they  have  been  applied  to  such  an  engagement  aa  thst 
between  these  parties,  still  I  ahould  hare  no  hesitation,  where  the  facts  would  allow 
it  to  be  done,  to  apply  them  to  such  a  case  as  this. 

"But,  liret  of  all,  the  defence  set  up  should  be  proved  by  the  one  who  seta  It  np. 
He  seeks  to  be  benefited  by  a  particular  mattar  of  fact,  and  he  ehiiuld  therefore  provit 
the  matter  alleged  by  him.  The  rule  requires  him  to  prove  an  affirmative  bet,  wheras 
the  opposite  rule  would  call  upon  the  plaintiff  to  prove  a  negative,  and  therefore  tbe 
proof  should  come  from  the  defendant  He  ia  the  wrong-doer,  and  presmnptions  be- 
tween him  and  the  person  wronf;ed  shonld  be  made  in  nvor  of  tbe  latter.  For  this 
reaaon,  therefore,  the  imu.i  must  in  all  such  caaea  he  npon  the  defendant 

*'  Had  it  been  shown,  in  the  case  at  bar,  that  the  plaintiff,  after  bis  dismiawl,  had 
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quantity  agreed  to  be  put  od  board  b;  the  shipper  has  not  been 
furniBhed. '  (a) 

§  262.  WaiTMity  ol  goods.  In  aatumptil  upoii  the  ioarranty  of 
ffood$,  the  measure  of  damages  is  the  difference  between  the  value 
of  the  goods  at  the  time  of  sale,  if  the  warranty  were  true,  and 
the  actual  value  in  point  of  fact.*(&)  If  goods  are  warranted  as 
lit  for  the  particular  purpose  which  they  are  asked  for,  the  pur- 
chaser is  entitled  to  recover  what  they  vould  have  been  worth  to 
him  had  they  been  aa*  If  they  have  been  received  back  by  the 
vendor,  the  plaintiff  may  recover  the  whole  price  he  paid  for 
them ;  otherwise,  he  may  resell  them,  and  recover  the  difference 
between  the  price  he  paid  and  the  price  received.*  And  if,  not 
having  discovered  the  unsoundness  or  defects  of  the  goods,  he  sells 
them  Tith  similar  warranty,  and  is  sued  thereon,  he  may  recover 
the  costs  of  that  suit  as  part  of  the  damages  he  has  sustained  by 

enngMl  ID  other  bntiiiMt,  that  miglit  very  irell  bive  Todnced  the  amount  wliich  tho 
de^ndants  ought  atberwiie  to  pay.  For  this  the  cues  1  have  referred  to  would  fumuh 
BOfficieut  luthorit;.  But  here  it  eppeam  thnt  the  pluntiff  was  not  occupied  duriug 
mnj  pert  of  the  time  from  the  period  of  dimaiiwal  to  the  clow  of  the  year. 

"  Again,  bad  it  been  show n  ou  tbe  trial  thateinployinHnt  of  the  xame  fceoeral  nature 
and  deicrititioii  with  thst  which  the  contrail  betweeo  these  parties  coiiteiniiUted  had 
been  oQered  to  the  plaintiS^  and  had  heen  refused  by  hini,  tbat  miftht  have  furnished 
a  ground  for  reducing  the  recovery  below  the  stiiiiilated  Bmoiint.  It  ahauld  have  been 
business  of  the  Eame  charHCter  and  deacription,  and  to  be  carried  on  in  the  same  r^on. 
The  defendants  had  agreed  to  employ  the  plaintJIT  in  (uperiDtaDdins  a  railroad  from 
Albany  to  Schenectady,  and  they  cannot  insist  that  ha  should,  in  order  to  relieve  their 
pockets,  take  up  the  bunneaa  of  a  farmer  or  a  aerchant.  Nor  conld  they  require  him 
to  leave  his  home  and  nlace  of  residence  to  engage  in  businea  of  the  asms  character 
irith  that  in  whieh  he  had  been  em}ilayed  by  the  defendants." 

>  Abbott  on  Shipp.  by  Shea,  pp.  212-246  ;  8i-dgwiok  on  Damages,  p.  877  ;  Hecks- 
cher  V.  JlcCrea,  2i  Wend.  804  ;  Shannon  *.  Comstook,  21  Wend.  467. 

*  Caswell  K.  Coare,  1  Taunt.  B66  ;  Fielder  e.  Starkin,  1  H.  BL  17  :  Curtifl  v.  Han- 
oajr,  3  Eb)).  83{  Buchanan  v.  Pnmshaw,  2  T.  B.  74S  ;  £g1estOQ  v.  Macauly,  1  McCord, 
879;  ArmstrouKB.  Percy,  6  Wend.  688. 

*  Bridge  V.  Wain,  1  Stark.  (>04. 

*  Caswell  p.  Coare,  1  Taunt.  GSfl;  Buchanan  v.  Punabair,  S  T.  B.  74G;  Woodmrd 
V.  Thacher,  8  Am.  Law  Jour.  R.  6.  228. 

(a)  Where  goods  are  wrongfully  taken  (6)  Tuttle  v.  Brown,  i  Oray  (Mast,), 

from  a  vessel  by  the  shipper  before  she  hat  i60  ;  Beggio  v.  Brajtijiotti,  7  Cush.  (Mass.) 

broken  ground  on  the  voyage,  the  ship-  186;  Goodwin  v.   Morse,  9  Met.  (Mass.! 

owner  is  not  entitled   to   the   stipulated  278;   Cothera   v.    Keever,  4   Barr  (Pa,), 

freight  M  auch,  but  to  an  indemnity  for  163.     The  measure  of  damages  ia  the  aame 

the  brwich  of  the  contract     And  if  the  in   an   action   for  a   deceit   in   the  aale. 

veaael  is  a  general  ship,  and  the  goods  re.  Stiles   b.  White,  11    Met.   (Mass.)   850; 

movp.i  form  only  i«rt  of  her  cargo,  and  Tuttle  ■.  Brown,   4   Gray  fMaas.),  480  ; 

the  ship-owner  is  bound  hy  contracts  with  CUre  r.  Ma;rnnrd,  7  Car.  &  F.  748.     So, 

other  shipners  to  jierform   the  proposed  when  the  action  is  for  a  breach  of  warranty 

voyage,  and  does  perform  it,  the  meaanre  of  a  kind  of  seed,  the  rule  of  dania£Bi  is 

of  damages  ii  the  atipulsted  freight,  lest  the  fair  value  of  a  crop  that  could  have 

the  substituted  freight  actually  made,  or  been  raised  had  the  seed  been  aa  warranted. 

which  might  have  been  made  by  reason-  Van  Wyok  v.  Allen,  8»  N.  Y.  flL 
able  diligmce.     Bailey  v.  DamoD,  8  Gray 
{Mass.),  92. 
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breach  of  the  warranty  made  to  himself,  if  ho  gave  seasonable 
notice  of  the  suit  to  the  original  vendor, '(a) 
'  §  263.  Dabt  oa  bond.  In  debt  on  bond,  interest,  beyond  the 
penalty  may  be  recovered  as  damages.^  If  the  damf^s  actually 
sustained  are  greater  than  the  penalty  and  interest,  the  only 
remedy  is  by  an  action  of  covenant,  which  may  be  maintained 
where  the  condition  discloses  an  agreement  to  perform  any  spe- 
cific act ;  in  which  case,  if  it  be  other  than  the  payment  <rf  money, 
the  jury  may  ordinarily  award  the  damans  actually  sustained, 
without  regard  to  the  amount  of  the  penalty. 

§  264.  Covenant.  Tn  an  action  of  covenant  upon  any  of  the  eove-. 
nantt  of  title  ia  a  deed  of  conveyance,  except  the  covenant  of 
warranty,  the  ordimiry  measure  of  damages  is  the  consideration- 
money,  or  the  proper  proportion  of  it,  with  interest  ^  (b)  But  for 
breach  of  the  covenant  of  warranty,  though  in  some  of  the  United 
States  the  same  rule  prevails  as  in  covenants  of  title,  yet,  in 
others,  the  course  is  to  award  damages  to  the  value  of  the  land  at 
the  time  of  eviction.  In  the  former  States,  the  courts  regard  the 
modern  covenant  of  warranty  as  a  substitute  for  the  old  real  cove- 
nant, upon  which,  in  a  writ  of  warrantia  ehartte,  or  upon  voucher, 
the  value  of  the  other  lands  to  be  recovered  was  computed  as  it 
existed  at  the  time  when  the  warranty  was  made ;  and  accordingly 
they  retain  the  same  measure  of  compensation  for  the  breach  of 
the  modern  covenant  But  in  the  latter  States,  the  courts  view 
the  covenant  as  in  the  nature  of  a  personal  covenant  of  indenmifi- 
cation,  in  which,  as  in  all  other  cases,  the  party  is  entitled  to  the 
full  value  of  that  which  be  has  lost,  to  be  computed  as  it  existed 
at  the  time  of  the  breach.* 

'  Lewis  V.  Peaks,  T  Taunt  1B3 ;  Annstrong  «,  Percy,  5  Wend,  S8S. 

*  Lonsdale  v.  Charch,  2  T.  R.  36S  ;  Wilde  o.  Clsrkson,  6  T.  R.  303 ;  HcClare  b. 
Dnnlcin,  I  Eiut,  436 ;  FrancU  v.  Wilson,  Ry.  k  M.  104 ;  Harria  n.  Clap,  1  Hasa.  SOS  ; 
Pitts  V.  Tililen,  2  Mass.  118  ;  Wamrr  b.  Tharlo,  IS  Mass.  154. 

*  4  Kent,  CoinTn.  174,  475  i  Dimmiclt  v.  Lockwood,  10  Wend.  U2. 

*  The  CO  aside  mti  on -money  and  interest  is  adopted  as  the  measnre  of  damiif^  in 
NeirYork  (3taats  c  Ten  Ejctc,  3  Gaines,  111;  Pitcher  v.  Uvingston,  4  Johna.  1;  Ben- 
nett p.  Jtinliins,  13  Johns.  50} ;  and  in  Pennsjlvania  (Bander  «.  Fromberger,  4  Dall. 

(a)  He  may  recoTer  his  taxable  coati  N.  T,  430.     In  an  action  on  a  eovenimt 

(CnoUdgeD.  Rrisbam,  5  Met.  (Maaa.)  72);  against  incnmbranceit,  if  the  incnmbranra 

but  not  counsel  fees.   Beggio  n.  Braggiotti,  is  of  a  permanent  character,  ancb   as  a 

7  Cush.  (Mass.)  160.  right  of  way,  or  other  easement  which  im- 

(i)  Frazer  n.  Peoria,  74  111.  263.     Bnt  mire  the  valtie  of  the  premises  and  cannot 

this  iimitatian  does  not  apply  when  on  be  removed  bj  the  purchaser  as  a  matter 

action  is  brooght  on  coTenants  of  Heisin  of  risht,  the  damages  will  be  meaanrsd  by 

and  quiet  enjoyment,  and  it  is  shown  that  the  dininis/itdvaltu  of  the  premises  there- 

the  vendor  sold  land  to  which  he  had  not  by  occasioned.     S  Washb.  Rest  Prop.  (3d 

a  perfect  title,  and  agreed  to  complete  and  ed. }  730  ;  Sedgwick  on  Damages  (Slh  ed.), 

perfect  the  title.    Taylor  e.   Barney  66  199  ;  MitcbeU  v.  Stanley,  44  Contu  SIS. 
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§  26S.  Qrooada  of  dunages.  In  general,  aa  ve  have  already 
seen,  damagca  are  estimated  by  the  actual  injury  which  the  party 
has  received.  But  to  this  rule  there  are  some  exceptions.  For, 
if  the  plaintiff  has  concurrent  remedies,  such  as  trespass  and 
trover,  he  may  elect  one  which,  by  legal  rules,  does  not  admit  of 
the  assessment  of  damages  to  the  extent  of  the  injury.  Thus,  if 
he  elects  to  sue  in  trover,  he  can  ordinarily  recover  no  more  than 
the  value  of  the  property,  with  interest;  whereas,  if  ho  should 
bring  trespass,  he  may  recover  not  only  the  value  of  the  goods, 
but  the  additional  damages  occasioned  by  the  unlawful  taking. 
And  if  he  waives  the  tort,  and  brings  aatumpait  for  money  had 
and  received,  ha  can  recover  only  what  the  goods  were  actually 
sold  for  by  the  defendant,  though  it  were  less  than  their  real 
valuers)  So,  if  the  plaintiff  sue  in  debt  for  the  escape  of  a 
debtor  in  execution,  he  will  recover  the  whole  amount  of  the  judg- 
ment and  costs,  if  he  recovers  at  all,  though  the  debtor  were  in- 
solvent; whereas,  if  he  sue  in  trespass  on  the  case,  he  will  recover 
only  his  actual  damages.^(i) 


p.  McCoy,  S  Ohio,  211,  221)-  and  in  Keotuctj  (Hinsoav.  Buckaer, 
i  Dana,  253  ;  Cox  e.  Strode,  2  Bibb,  272]  ;  and  in  Uisoouri  {Tuplej  v.  Lebanme,  1 
Mo.  552  ;  Martin  f.  Long,  3  Mq.  391);  and  in  Illinoi!i(Bucknia9ter  v.  Gmnd}',  1  Hcaia, 
310).  In  Indiana,  the  iiuegtinn  tioa  lleen  mined,  without  being  decided.  Blsckwell 
V.  Juatiees  ofLairTence  Co.,  2  Blackf.  147.    ' 

Tbe  value  of  the  land  at  the  time  of  eriction  bas  been  adopted  as  the  mcflanrs  of 
damaf^  in  Hassachnsetts  (Gore  d.  Brazier,  3  Mhsb.  623  ;  Caswell  v.  Wendell,  i  iitins. 
108  ;  Bi^alow  v.  Jones,  Id.  612 ;  Chapel  d.  Bull,  17  Mass.  213}  ;  and  io  Maine  (Swett 
s.  Patrick,  8  Fairf.  1)  ;  and  in  Connecticut  (Sl«rling  v.  Peet,  14  Conn.  24.i) ;  end  in 
Vannont  (Drury  v.  Stronj:;,  D,  Chipm,  110  ;  Park  o.  Bates,  12  Vt.  481) ;  and  in  Loui- 
Biana  (Bisaell  «.  Ervin,  13  La.  113).  See  also  4  Kent,  Comm.  474,  475 ;  Rawle  on 
Cavenmita  of  Title,  pp.  203-280. 

'  See  3  Amer.  Jurist,  p.  288  ;  Lindon  v.  Hooper,  Cnwp.  419  ;  Parker  v.  Norton, 
n  T.  R.  695  ;  Lnmnine  v.  Domsll,  2  U.  Ra<fm.  1216  ;  Laugher  v.  BreGtt,  5  B.  &  AM. 
762;  Bull.  N.  P.  82  ;  Jacobj  «.  Lansatl,  8  S.  ft  R.  300  ;  Pierce  r.  Heiijamtn,  17  Pick. 
356,  361  ;  Bameg  v.  Bartlott,  16  Pick.  78  ;  Otis  e.  Gibbe,  M8..  cited  IB  Pick.  207  ; 
WhitveU  B.  Kennedy,  4  Pick.  4Sfl  ;  Jobnson  r.  Summer,  I  Met.  172  ;  Rogers  r.  Crom- 
bie,  4  Oreenl.  274. 

*  Bonafoua  v.  Walker,  2  T.  R.  12<t  ;  Porter  r.  Sayward,  7  Maas.  377  ;  3  Am. 
Jnr.  289. 

(a)  In  Eirkpatriclcr.  Downing  58  Mo.  (i)  Is  an  action  for  taking  insnfflcient 

9X,  it  was  held  tbat,  where  a  vetidee  takes  ball,  the  measure  of  dama^  u  the  injury 

panesmon  under  a  contract  of  anle,  and  actually  austained  by  the  judgment  cred- 

the  TBndor  afterwards  sells  to  another,  the  itor  ;   and  evidence  is  competent  of  the 

rule  of  damages  is  tbe  nstanil  lou  to  Che  pecuniary  condition  of  the  debtor  three 

vendee ;   that  is,   the  diSerence  between  months  befora  he  was  liable  to  be  token 

what  he  owes  on  the  lend  at  the  time  of  in  ezectltion.    Danforth  v.  Pratt,  9  Cush. 

thesal^  and  what  the  Und  is  then  worth.  (Moss.)  318;  9  Met.  (Ma«s.)  664.     In  case 

The  ease  U  au  instructive  one  upon  the  for  an  escape,  the  meaiora  of  damages  is 

genetBl  Mbject,  and  well  worthy  of  pe-  the  valne  of  the  custody  of  the  debtor  at 

nuaL  tha  moment  of  escape,  and  no  dednctiMi 
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§  266.  Aggravatioti  and  mltlgatloii  of  dUMsoM.  It  i»  frequently 
B:iid,  that,  iu  actions  ex  delicto,  evidence  is  adnuBsible  in  aggra- 
vation, or  in  mitii/ation  of  damages.^  But  this,  it  ia  conceived, 
means  notiiing  more  than  that  evidence  is  admissible  of  facts  and 
circumstances  which  go  in  aggravation  or  in  mitigation  of  the 
injury  ittelf.  The  circumstances,  thus  proved,  ought  to  be  those 
only  which  belong  to  the  act  complained  of.  The  plaintiff  is  not 
justly  entitled  to  receive  compensation  beyond  the  extent  of  his 
injury,  nor  ought  the  defendant  to  pay  to  the  plaintiff  more  than 
the  plaintiff  is  entitled  to  receive."  Thus,  in  trespass  on  the 
case  for  an  escape,  the  actual  loss  Bustained  by  the  plaintiff  is 
the  measure  of  damages,  whether  the  escape  were  voluntary  or 
negligent;  and  in  cascB  of  voluntary  trespass,  the  innocent  inten- 
tions of  the  party  cannot  avail  to  reduce  the  damages  below  the 
amount  of  the  injury  he  has  inflicted. 

§  267.  Ounagea  for  iDjnriei  to  penoD  and  repntatloii.  Itij'uries 
to  tlte  person,  or  to  the  reputation,  consist  in  the  pain  inflicted, 
whether  bodily  or  mental,  and  in  the  expenses  and  loss  of  prop- 
erty which  they  occasion.  The  jury,  therefore,  in  the  estimation 
of  damages,  are  to  consider  not  only  the  direct  expenses  incurred 
by  the  plaintiff,  but  the  loss  of  his  time,  his  bodily  sufferings,  and, 
if  the  injury  was  wilful,  his  mental  agony  also;^  (a)  the  injury 

>  What  u  here  taid  on  the  ntbject  of  sTidencc  in  aftgnvation  or  mitigation  of 
damages  is  chieflf  drawn  from  a  masterly  ducuraioa  ot  this  suhject  h;  Mr.  Jostioa 
Matt'alf,  in  3  Amer.  Jar.  pji.  .337-313. 

"  "  There  would  aeem  to  be  no  rrason  why  a  pUintifT  should  reaeiya  greatrr  damsge* 
fraiD  a  derendnnt  who  baa  intentional);  injured  him,  than  from  one  who  haa  iojuied 
him  accidentally,  hn  loss  lieintf  Iha  same  in  both  cases.  It  bettor  accords,  indeed, 
with  our  natural  feetings.  that  the  defendant  should  Buffer  mot^  in  one  caae  than  in  the 
other  ;  but  point  of  mere  sensibility  and  mere  cosnislrjare  not  allocable  to  operate 
in  judicial  triliunals  ;  and,  if  they  were  so  allowed,  still  it  would  be  difficult  b     ' 


that  a  jilaintiS'  ought  to  receive  a  compensation  beyond  his  injury.  It  wonld  be  no  less 
difficult,  either  on  principles  of  law  or  ethics,  to  prove  that  a  defendant  oiiBht  to  par 
I0i«  than  the  plaintiff  ought  to  reuetve.     It  is  impractioahle  to  make  moral  dnties  and 


legal  ohl  iipitions,  or  moral  and  legal  liatiilitirs,  cnextenHive.  The  same  principle  will 
apply  to  the  mitigation  of  damages.  If  the  law  awards  damages  for  an  injury,  it  would 
seem  abxiird  (•■.vea  without  resorting  to  the  definition  •>{  damages)  to  say  that  they 
shall  he  for  a  part  only  of  the  injury.      8  Amer,  Jur.  292,  293. 

*  If  the  net  were  not  wilfully  done,  it  seems  that  the  mere  mental  BDReiing  result- 
ing from  it  forrus  no  pnrt  of  the  actionable  injury.  Flemingtnn  ».  Smithera,  2  C.  &  P. 
29:;.     And  see  Canning  v.  Williamstown,  1  Cualb.  451. 

should  be  made  for  what   the   creditor  tM:  West».  Foi«at,92Mo.  S14;  Stewart 

might  have  obtained  hy  diligence  after  the  r.  Ri|Kin,  S8  Wia.  GB4.     The  question  has 

escape.     Aiden  v.  Goodacre,  B  Eng.  L.  k  aonietimes  been  raised,  whether  in  addition 

Kq.  436.  tn  the  rule  that  mental  agitation,  &c.,  may 

(a)  Damages    have    been    not   nnfre-  be  given  in  evidence  as  an  aggrayatioD  of 

quently  given  for  mental  pain,  where  the  personal  injuries,   they  may  not  alao  be 

injury  was  not  wilful.     Smith  «.  Overly,  proved  as  a  distinct  cause  of  action.     The 

30  Ga.  241  ;  Masters  e.  Warren,  27  Tonn.  rule  is  probably  that  they  may  not,  ntiless 

393 ;  Uemphii,  Ac.  B.  B.  Coq  44  Wm.  tliey  are  produced  by  phyncal  injury  of 
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to  his  repntation,  the  oircumstaiices  of  indignity  and  contumely 
under  which  the  wrong  waa  done,  and  the  consequent  public  dis- 
grace to  the  plaintiff,  together  with  any  other  circumstances 
belongii^  to  tha  wrongful  act,  and  tending  to  the  plaintiff's 
discomfort. '  (a)  And,  oQ  the  other  hand,  they  are  to  consider 
any  circumstanees  of  recent  and  immediate  migcnuduct  on  the 
part  of  the  plaintiff,  in  respect  to  the  same  transaction,  tending 
to  diminish  the  degree  of  injury  which,  on  the  whole,  is  fairly  to 
he  attributed  to  the  defendant^  Thus,  if  the  plaintiff  himself 
provol(e  the  assault  complained  of,  by  words  or  acta  so  recent  as 

■  Cofipin  •.  Braithwaite,  S  Jar.  875. 

<  iKL :...t..i_  :_  o._.i 11.1  ■_  „yoj,j  „n  f.^g  ^^  for  uegligenw,  irhcre  tha 

„  .  1  nagligeDce  on  tha  urt  o(  the  plaintiff,  ;et, 

UDinH  ha  might,  by  the  eierciiM  of  ordinary  cara,  have  avoided  the  conaeqnencea  of  tha 
dttTiindant'B  neKliK^ice,  be  in  entitled  to  recover  ;  but  if,  by  arditiHry  cars,  be  might 
hnre  avoided  them,  ha  ia  the  author  of  hia  onii  wTOTif[.  Bridge  «.  Gnnd  JaoetioD 
Railway  Co.,  3  H.  fe  W.  2U,  per  Parke,  B.  ;  Butterfield  v.  ForreatFr,  II  East,  ilO ; 
Holding  V.  Liverpool  Gas.  Co.,  10  Jur.  8SS  ;  Keauard  v.  Burton,  12  Sbrpl.  S9  ;  Nev 
Haven  Steaiuboat  Co.  «.  Vanderbilt,  IS  Conn.  430.  See  H  ^^0,  230.  This  mla  wnt 
aUy  and  full/  dincuued  and  ezplaineil  bj  B«dGe)d,  J.,  in  Bobiuion  e.  Cone,  S.  C.  Vt., 
Fab.  Term,  1850.     See  3  Am.  Iak'  Joum.  h.  a.  818. 

■ome  kind.     Thai,  In  Wyman  t>.  Leavitt,  In  an  action  far  lednotlou,  injan  to  the 

71  Me.  227,  it  was  held  tliat  irhere  tha  plaiatitTa  feelingi  ia  an  element  in  com- 

action  vas  for  treapaaa  in  throwing  rocka  puting  the  diinaget,  as  being  a  natural 

ninn  plaintiff's  land  by  bloating,  be  could  couaequence  of  the  principal  injury,  and 

not  prove  the  anxiety  tie  bad  been  caused  need  act  be  separately  averred  in  the  dec- 

for  rear  of  his  oim  and  hU  chiM'a  aafFtv.  laratlon.  Phillips  u.  Hoyle,  4  Gray  <Mass.}, 

See  also  Canning  a.  Williamitown,  1  Cut>h.  668. 

(Mass.)  451  ;  Johnson  v.  Wells,  e  Nev.  So,  vhen  the  action  ia  based  oo  soma 

Ml;  ■         ~  ■  ■       " ~     -  .    .. 

6S8 — „-  .-, , _.,. 

■  sUtute  (S  &  10  Vict.  c.  OS),  by  the  per-  4SD  ;  Fillrbrown  b.  Hoar,  124  Mass.  SSD), 
Mnal  representatives  of  a  deceaaeil  person,  or  peisonal  injurv  (Indianapolis,  &c.  R.  H. 
fai  recover  damages  for  his  death,  the  Co.  r.  Stabba,  62  111.  SIS).  But  it  vaa 
damages  must  be  confined  to  iujuries  of  held  not  an  element  of  damages  in  a  suit 
which  a  pecuniar?  estimate  can  be  made,  to  reiM>rer  for  a  personal  injury  caused  bj 
anrt  they  do  not  inclade  the  mental  suffer-  the  employment  of  an  incompetent  Ber- 
ing caused  to  the  survivora  by  his  death.  Tsnt  Joch  v.  Dankwardt,  85  III.  881. 
Blake  v.  Midland  R.  Co.,  10  Eng.  Lair  (a)  So,  vhen  a  passenger  was  expelled 
k  Eq.  437.  In  an  action  to  recover  dam-  from  the  can  wrongfully  by  the  conductor, 
ages  for  a  personal  injury,  the  pUintiff  it  was  held  that  he  might  recover  damages 
mav  introduce  evidence  to  sboiv  the  kind  for  the  indignity  sutlered,  and  tlie  injury  to 
and  amount  of  mental  and  phyaical  labor  hia  feelings.  If,  however,  in  such  a  case, 
which  he  was  accustomed  to  do  before  re-  the  jary  give  a  verdict  which  ia  plainly 
ceiving  tha  injury,  ns  compared  with  that  excessive,  it  will  V  «et  aside.  Qui^ley  u, 
which  he  has  been  abla  to  do  since,  for  the  C.  P.  R  R.  Co.,  G  Sawy.  C.  Ct.  107. 
pnr|>oea  of  aiding  the  Jury  to  determine  So,  In  an  action  for  a  wrangrul  ejection 
what  compensatinn  he  shoald  receive  for  from  a  house  by  the  landlord,  the  injuries 
his  loss  of  mental  and  physical  capacity,  received  from  indtgnitiea  mav  be  included, 
Ballon  B.  Famum,  II  Allen,  7S.  See,  on  bat  it  is  held  that  the  plaintiff  cannot  re- 
this  subject,  Wade  v.  Leroy,  20  How.  48  ;  cover  for  any  injury  to  hia  beslth  which 
Kebraaka  City  t>.  Campbell,  2  Black,  StO,  resulted  from  eiposnre  attendant  on  the 
pod,  j  268,  n,  a.  That  these  damsget  may  proceedings,  or  contracted  by  attending  bis 
be  lessened  by  proof  of  prov^uition,  see  family  while  ill,  or  resulting  from  srief 
Bonino  v.  Caledonin,  144  Mass.  280  ;  tbst  they  were  ill.  Fillebrown  r.  Uoar, 
Howry  t>.  Smith,  9  Allen,  67.  124  Mau.  580. 
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to  couetitute  part  of  the  ret  geaUs  ;*  or  if  the  injury  were  an  arrest 
vithout  warrant,  and  he  were  shown  to  be  justly  suspected  of 
felony;*  or,  in  an  action  for  seduction,  if  it  appear  that  the  crime 
was  facilitated  by  the  improper  conduct  or  connivance  of  the  hus- 
band or  father  ;B  these  circumstanoes  may  well  be  considered  as 
reducing  the  real  amount  of  the  plaintiff's  claim  of  damages,  (a) 

§  268.  NatoTKi  reaolu.  Contract.  It  seems,  therefore,  that,  in 
the  proof  of  damages,  both  parties  must  be  confined  to  the  ^n- 
cipid  transaction  complained  of,  and  to  its  attendant  eircumttaneet 
and  natural  retvltt;  for  these  alone  are  put  in  issue.  (&)  But 
where  the  act  complained  of  was  done  in  tiie  execution  of  a  con- 
tract with  the  8tate,  for  a  work  of  public  benefit,  as,  for  example, 
the  taking  of  stone  and  gravel  from  the  plaintiff's  land,  to  build 
a  lock  on  n  public  canal,  which  the  defendant  had  undertaken  to 
construct,  the  defendant  is  entitled  to  stand  in  the  same  position 
as  the  State  would,  in  the  estimation  of  damages,  and  to  set  of^ 
against  the  direct  value  of  the  materials  taken,  any  general  and 
incidental  benefit  resulting  to  the  owner  of  the  land  from  the 
work  to  which  they  were  applied.*  (c) 

§  268  a,  natnrkl  reaulti.  Tort.  The  natural  renUti  of  a  wrong- 
ful act  are  understood  to  include  all  the  damage  to  the  plaintiff 
of  which  such  act  was  the  efficient  cause,  though  in  point  of  time 
Gie  damage  did  not  occur  until  some  time  after  the  act  done. 
Thus,  in  trespass  ^are  elausum  /regit,  where  the  defendant  had 
broken  and  dug  away  the  bank  of  a  river  in  the  plaintiff's  close, 
the  jury  were  properly  directed  to  assess  the  damages  occurring 
three  weeks  afterwards  by  a  flood,  which  rushed  in  at  the  breach, 
and  carried  away  the  soil."    So,  where  the  trespass  cimsisted  in 

I  Lee  0.  WoolMf,  19  Johoa.  320  ;  Fnssrv.  Berkley,  2  M.  A  Rob.  3;  Anryw.  lUf 
1  Hub.  12. 

>  China  t>.  Morris,  Rv.  ft  U.  2t ;  Simpson  n.  MaCaffKy,  13  Ohio,  G08. 

*  See  supra,  tit.  Adultery,  S  Bl- 

*  Mny  p.  Kamlidiis,  S  Watts  A,  Serg.   121. 

'  Diikinson  V.  Boylfl,  17  Pick.  78.  See  npra,  jj  55,  66.  In  an  «ction  of  lamnip- 
nit,  Tur  the  linwch  of  an  af^reenient,  whereby  "  the  plaintilT  has  been  nnnecesmrily  put 
to  great  axpeusesi,"  it  waa  held  competent  for  tbe  plaiutiS',  under  tbU  allegation,  to 

(o)  So,    in    an   action    for   breach    of  (BumettP- Simpkinii.21  HI.  261;  Sherfian 

promise  oF  roarriage,  any  previoiiH  unchas-  r.  Barry,  27  Mich.  217). 
tity  of  the  woman,   thoii»;h  it  may  have         (6)  Billmeyer  v.  Warner,  91  Pa.  SL  93. 
been  known  to  the  [tefendBnt  at  the  time  [f )   IF  a  plaintiff,  by  reason  oF  not  prap- 

the  promise  was  made,  ia  atii]  adoimible  eriy  dei^lanng  on  hia  canae  af  action  is  de- 

in  mitit(ation  of  liaamges,  «.  g,   that  she  prived  of  some  damages  which  are  the 

baa  previoualy  had  an   ill^tiinnto  child  natural    coDsei]uencei    oF   the    principal 

(Denslow  v.  Van  Rom,  16  Iowa,  476),  or  wrontf.  and  which  he  would  otherwise  hare 

wioal  intercourse  with  some  other  person  recorered,  he  cannot  ene  on  these  as  a 

than  the  defeudautduringtheeagagement  separate  caose  of  action.     Morey  «.  King, 
ei  Vt.  883. 
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pulliDg  down  the  plaintiff's  fence,  whereby  his  cattle  escaped  and 
were  lost,  it  was  held  that  the  defendant  was  liable  for  the  value 
of  the  cattle,  as  the  natural  consequence  of  the  trespass.^  And 
it  is  further  to  be  obaerred,  that  the  proof  of  actual  damages  may 
extend  to  all  facta  which  occur  and  grow  out  of  the  injury,  even 
up  to  the  day  of  the  verdict;  excepting  those  facts  which  not  only 
happened  since  the  commencement  of  the  depending  suit,  but  do 
of  themselves  furnish  sufficient  cause  for  a  new  action.*  Upon 
this  general  principle  it  is  that  interest  is  computed  up  to  the 
time  of  the  verdict,  in  an  action  for  the  non-payment  of  a  sum 
of  money.  And,  on  the  like  principle,  in  actions  of  trespass  and 
actions  on  the  case,  the  jury  are  sometimes  instructed,  in  their 
estimate  of  damages,  to  include  the  plaintiff's  extra  trouble  and 
expenses  in  prosecuting  his  suit.3(<i) 

§  268  b.  ProapaoUve  damage*.  The  dam^es  may  also  in  a  cer- 
tain sense  be  progpective  beyond  tiie  time  of  trial.  Thus,  in  tres- 
pass for  breaking  the  plaintiff's  leg,  it  was  held  proper  to  show 
the  probable  future  condition  of  the  limb;  but  not  the  conse- 
quences of  a  hypothetical  second  fracture.*  (&)    So,  in  an  action 

prove  nnd 

though  be  had  not  yet  paid  then 
890.  And  se«  Dixon  «.  B«ll,  1  Starb.  387.  But  iti  treaiiasa  for  B«iztng  the  plauitiR'a 
goodu  under  color  of  a  judgnisnt,  by  means  whereof  be  WBa  forced  to  pay  Urge  costs  in 
setting  sside  the  judgment,  it  was  held,  that  these  costs  were  not  recoverable,  HoHo- 
w«j  V,  Turner,  9  Jur.  160  ;  8  Ad.  &  El.  N.  B.  B28.  Bo,  counsel  fees  have  been  tfjected. 
Yoang  V.  Tiiatin.  i  Blackf.  277. 

»  DBmron  v.  Roach,  4  Hnmph.  134. 

»  Wilcox  V.  Plumuier,  4  Pet,  172,  182  ;  8  Com.  Dig.  843,  tit  DmnwRes,  D.  See 
infra,  9  273  ;  Sedgwick  on  Damagee,  pp.  106-108  ;  Johnson  n.  Perry,  2  Humph.  672. 

•  l.iiislej  V.  Bushnell,  IB  Conn.  225,  236 ;  Allen  o.  Blunt,  2  Woodli.  &  M.  121  ; 
Wilt  r.  Vickers,  8  Watts,  227,  235 ;  KoRera  v.  Fales,  6  Bair,  1B9.  See  eoitira,  Good 
V.  Mylin,  S  Barr,  CI,  overmling  the  lest  two  casea. 

*  "Lincoln  p.  Saratoga  Bailroad  Co.,  23  Wend,  425 ;  Johnson  e.  Peny,  2  Humpk 


(a)  IfAsellsBonekindofttimip-saed  20  Barb.  (H.  Y.)  2S2  ;   Passenger  B.  R. 

as  and  for  another  kind,  whereby  a  less  Ci>.   v.    Donahoe,  70   Fa.  St.   119.      The 

valuable  crop  is  rained,  the  rule  of  damages  value  of  the  plaintiff*a  buaineas  ia  an  eU- 

woillii    be    the    difTerenca    between    the  ment  to  be  considered  in  estimating  dam- 

market  value  of  the  crop  actually  raised,  ases   in  an   action    for   an   tnjnry  which 

and  the  same  crop  from  the  aped  ordered,  disables  thx   plaintiff  from   pnrslling  it. 

Wolcott  D.  Mount,  89  N.  J.  282  ;  Paaain-  Ante,  §  88,  n.     See  also  Baldwin  v.  West 

ger  D.  Tborbum,  84  N.  Y.  634.     And  if  he  R.   R.   Co.,   4  Gray  (Haas.),  334;    anee, 

sellshimacow,  warranted fi-eefromdisease,  S  267,  n.     In  Whitney  v.   Clarendon,   18 

and  she  proves  to  have  a  disease,  which  Vt.  262,  it  was  held  that  a  recovery  in  an 

she  communicates  to  other  cows  of  B,  the  action  of  trespass  on  the  case,  brought  by 

loaa  of  the  other  cows  may  be  assessed  aa  the  father  to  recover  damages  sustained  by 

damages,  if  A  had  rvaaou  to  believe  that  himaelfin  consequence  of  personal  injuries 

the  cow  he  sold  would  be  pat  with  other  to  bisson,  is  abartoaaecond  action  by  the 

cons.     Smith  v.  Green,  K  R.  1  C.  P.  D.  father  to  recover  for  damages  sustaiued  in 

92.  consequence  of  the  naine  injury,  notwith- 

(i)  Cortia  v.  Rochester  &  S.  E.  R.  Co.,  standing  the  leoovery  in  tha  first  autioit 
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bf  the  memben  of  a  cranmercial  firm  for  a  libe!  oonceming 
iheir  trade,  it  wax  held  that  the  jury  mi^t  estimate  the  d&magea 
likely  to  result  to  their  trade  as  the  probable  ctMiaeqaenccs  o(  the 
slander. '  (a) 

I  269.  Cbaractar,  nnk,  tko.  The  eharaeUr  of  the  parties  is  im- 
material ;  except  in  actions  for  slander,  aedaction,*  or  the  like, 
where  it  is  necessarily  iDvoIved  in  the  nature  of  the  action.  It 
is  no  matter  bow  bad  a  man  the  defendant  is>  if  the  plaintiff's 
injury  is  not  on  that  account  the  greater;  nor  how  good  he  is,  if 
that  circumstance  enhanced  the  wrong.  Nor  are  damages  to  be 
assessed  merely  according  to  the  defendant's  ability  to  pay;  for 
whether  the  payment  of  the  amount  due  to  the  plaintiff  as  ccmi- 
pensation  for  the  injury,  will  or  will  not  be  convenient  to  the  defen- 
dant, does  not  at  all  affect  the  question  as  to  the  extent  of  the  in- 
jury done,  which  is  the  only  question  to  be  determined.  The  jury 
are  to  inquire,  not  what  the  defendant  can  pay,  but  what  the  plain- 
tiff ought  to  receiTe.'(()  Butso  far  as  the  defendant's  rank  and 
influence  ifi  society,  and  therefore  the  extent  of  the  ii^ury,  are 
increased  by  liis  wealth,  eridence  of  the  fact  is  pertinent  to  the 
issue.*  (e) 

>  dngoTj  ■>.  VillluM,  1  C.  Jt  E.  HS.  And  «m  Ingnm  v.  Liwsod,  OC.fP.  139, 
110,  vti  Haulij,  J.;  c  a  8  Scott,  471,  477,  ptt  Bonnqnet,  J.  ;  HodsaU  o.  Stsllbnus, 

0  c.  &  P.  as. 

*  See  infra,  |  27*. 

■  Bee  IioOt,  77i,  Ld.  Haiufiald'i  alliuioa  to  Berkelej  v.  Wilford.  See  also  Stout 
•.  Prall.  Coxs  {N.  J.),  BO  i  CoryeU  ».  Coibaugh.  Id.  77,  78 ;  «  Conn.  27  ;  »«jto, 
|2a5. 

•  Bannett  «.  Rjd«,  fl  Conn.  S*,  27  ;  3hat«  ».  Barrett,  7  Pick.  8«,  per  Parker,  C  J. 
Sm  lupra,  K  SS  d.,  86  i  infra,  |f  421,  G79  ;  Grabe  v.  Marvrave,  S  Scam.  372  ;  Rmd 
V.  Davii,  4  Pick.  21S ;  McNamara  *.  Kins,  2  Oilm.  4^2 ;  McAlmont  r.  McCleUand, 
14  S.  A  E.  3Se ;  Urned  ti.  Bufflnjitoii,  3  Haat.  S48  )  Stonwood  o.  Whitmore,  6S  He, 
209. 

vaa  limited  to  daimgea   which    accrued  lou  of  eerrioM  between  tbo  injniy  and  the 

prior  to  the  commencement  a(  that  »uit,  death,  and  uot  at  alt  arter.     Cor.  St.  R. 

and  the  second  action  is  brought  eipreealy  K.  Co.  e.  Parker,  9  Biieh  (Ky.),  455.  Bat 

to  recover  for  loaa  of  serrice  and  other  aee  Ihl  «.  Forty^econd  St..  be  R,  R.  Co., 

damnfjeKiutainedauhaequetit  to  that  time.  47  N.  Y.  317.     Proapecti to  damages  need 

Hoi'lcinB  V.  Atlantic  &  St.  Lawrence  Railw.,  not  be  specifically  claimol  by  the  plaintiff 

SO  N.  H.  9  ;  2  Redfiuld  on  Railirays,  220.  in  his  writ.     They  ara  the  natural  oonae- 

Bul  where  the  ir^ ■"-    '-     '  -    '-  '  ■'  

with  which  the  I 

it  was  held  that  special  danu^ee  for  the 

losa  of  earnings   which   be    might  have  ,  .  . 

made   had  not  the  tool*  been  loet,  could  Dale,  76  Pa-  St.  47. 

not  be  recovered.     Brock  v.  Sale,  14  Fla.  [b)  And  plaintiffs  rinli  and  condition 

623.    Where  a  hther  sues  for  the  care,  ei-  in  life  are  also  admissible  on  the  quntiolt 

Dense,  and  loss  of  aervice  of  bis  niinor  son,  of  damafce*.     £lump  v,   Dunn,  66  Penn. 

Dy  death  caused  by  the  defendaiit's  negli-  St.  141  ;   Oandy  ».   Hunipbrers,  3G  Ala. 

tt«DCe,  it  has  recently  been  held  in  Ken-  617.     Bo  are  bia  eBRiings  and  eipene^ 

Incky,  contrary  to  the  rule  laid  down  in  and  his  aurroundiiigs  generally.    Welch  n. 

Ford  ».  Monroe,  20  Wend.  (H.  Y.)  210,  More,  32  Mich.  77. 

tlut  he  it  ouly  eniitled  to  reoorer  for  the  (c)  So,  it  has  been  bold  that  whan  a 
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§  270.  lutvtitlon.  Whether  evidence  of  intention  is  admiBBible, 
to  affect  the  amount  of  damages,  Till,  in  like  manner,  depend  on 
its  materiality  to  the  issue.  In  actions  of  trespasa  vi  et  armie, 
the  secret  intention  of  the  defendant  is  wholly  immaterial.  For 
if  the  act  was  voluntarily  done,  that  is,  if  it  might  have  been 
avoided,  the  party  is  liable  to  pay  some  dam^es,  eren  though  he 
be  an  infant,  under  seven  years  of  age,  or  a  lunatic,  and  therefore 
legally  incapable  of  any  bad  intention.^  And  vhere  an  authority 
or  license  is  given  by  law,  and  the  party  exceeds  or  abuses  i^ 
thongh  without  intendii^  so  to  do,  yet  he  is  a  trespasser  tib  initio  ; 
and  damages  are  to  be  given  for  all  that  he  has  done,  though  some 
part  of  it,  had  he  done  nothing  more,  might  have  been  lawful.^ 
His  secret  intention,  whether  good  or  evil,  cannot  vary  the  amount 
of  injury  to  the  plaintiff.  So  it  is,  if  one  set  his  foot  upon  his 
neighbor's  land,  without  his  license  or  permission ;  or  if  he  in- 
jure him  beyond  or  even  contrary  to  his  intention,  if  it  might 
have  been  avoided.'  And  where,  to  an  action  of  trespass,  a  plea 
of  per  infortunium  was  pleaded  in  bar,  it  was  held  bad,  on  de- 
murrer, the  court  declaring  that  damages  were  recoverable  "  ac- 
cording to  the  hurt  or  loss."*  In  all  such  cases  of  voluntary  act, 
the  intent  is  immaterial,  the  only  question  being,  whether  the  act 
was  injurious,  and  to  what  extent^ 

§  271,  Same  aubjeot.  In  certain  other  actions,  such  as  case 
for  a  malieiom  prosecution,^  or  iarfahe  repretentationt  of  another 

»  Wmvbt  o.  Ward.  Hoh  18*  ;  BeBwy  r.  Olliot,  T.  Buym.  *«T ;  Gilbert  o.  Ston«, 
Aleyn,  85  ;  s.  c.  Sty.  72  ;  Sikas  v.  Johnson,  1«  Mass.  288  ;  Bingham  on  Infancy,  pp. 
110,  111 ;  S  Com.  Dift.  627,  tit.  Ei[/ani,  D.  *  ;  M»cpherioa  on  InUDts,  p.  *81 ;  Shel- 
ford  on  Lnnatiai,  p.  407  i  Stock  on  Non  Compotta  MentU,  p.  79  j  8  Am.  Jur.  261, 297. 
[Bnt  see  ante,  S  89.] 

*  r   " — '-■ 

HcDd 
SS8. 

»  Rnwell  ir.  Piilmw,  2  Wil»-  825  ;  Van)!  u.  Hoald,  2  Greenl.  92,  per  Mellen.  C.  J. ; 
Brooks  e.  Hoyt,  8  Pick.  *98  ;  Bacon's  Elwnenta,  p.  SI ;  2  East,  10*  ;  par  L*l.  Kenyon, 

»  Weaver  v.  Ward,  Hob.  184. 

»  Underwood  v.  Heiraon,  1  Str.  B9B ;  1  Chitty  on  Plead.  120  ;  Weaver  i-.  Ward, 
Hob.  134  ;  Taylor  v.  Rainbow,  2  Hen.  &  Mnnf.  423  ;  Wakpraan  e.  Robinson,  1  Bing. 
218.  The  rule  U,  that,  nnder  tha  general  Uaue,  any  sTideno*  is  adinisaible  which 
tends  to  show  that  the  accident  reeolted  entirely  from  a  snperior  agency  ;  for  then  it 
was  no  treip*»»;  hnt  that  any  defence  which  admitathat  the  treepaaa  complained  of 
WM  the  act  of  the  defendant  mtut  be  apecially  pleaded.  Hall  v.  Feamley,  8  Ad.  4  El. 
M.  B.  B19. 


profMaunml  nun  net  forinjnrlei  remlting  time  near  the  time  of  the  injuries  eom- 
fn  a  h)«»  of  tim^  the  pWntilf  may  ahow  plained  of.  Naeh  b.  Sbarpe,  19  Hun  (N, 
what  hia  time  ii  worth,  by  t^tifyipg  what    Y.).  886.     Cf.  CliBbrd  ».  Dam,  44  N.  Y. 
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person's  credit  in  order  to  induce  one  to  trust  him,'  or  iottlander^ 
the  intention  of  the  defendant  is  of  the  gist  of  the  action,  and  must 
therefore  be  shown  to  be  malicious ;  not  to  affect  the  amount  of 
damages,  but  to  entitle  the  plaintiff  to  recover  any  damages  what- 
ever. Thus,  in  an  action  for  a  libel,  either  party  may  give  evi- 
dence to  prove  or  disprove  the  existence  of  a  malicious  intent, 
even  though  such  evidence  consist  of  other  libellouB  writings ;  but 
if  they  contain  matter  actionable  in  itself,  the  jury  must  be  cau- 
tioned not  to  increase  the  damages  on  account  of  them.' 

§  272.  Same  anbjeot.  But  where  an  evil  intetU  has  manifeited 
itself  in  actt  and  circumstances  accompanying  the  principal  trans- 
action,  they  constitute  part  of  the  injury,  and,  if  properly  alleged, 
may  be  proved,  like  any  other  facts  material  to  the  issue.  Thus 
in  trespass  for  taking  goods,  besides  proof  of  their  value,  the 
inconvenience  and  injury- occasioned  to  the  plaintiff  by  taking 
them  away,  under  the  particular  circumstances  of  the  case,  and 
the  abusive  language  and  conduct  of  the  defendant  at  the  time,^ 
are  admissible  in  evidence  to  the  jury,  who  may  give  damages 
accordingly.  And  evidence  of  improper  language  or  conduct  of 
the  defendant  is  also  admissible,  under  proper  allegations,  in  an 
action  of  trespass  on  the  case,  or  of  trespass  quare  clautumf regit, 
as  constituting  part  of  the  injury.*  And,  generally,  whenever  the 
wrongful  act  of  the  defendant  was  accompanied  by  aggravating 
circumstances  of  indignity  and  insult,  whether  in  the  time,  place, 
or  manner,  though  they  may  not  form  a  separate  ground  of  action, 
yet,  being  properly  alleged,  they  may  be  given  in  evidence,  to 

1  Vernon  r.  Keyra,  12  Eut,  082,  683 ;  Yoang  v.  Covell,  S  Johns.  23. 

*  Pennon  v.  L«msitre,  G  M.  &  0.  700  ;  7  Jar.  748. 

•  Chnrchin  v.  Watson,  6  Day,  140  ;  TiWon  t>.  Metcalf,  3  D«t.  25S;  Johnson  v. 
Courts,  3  Har.  &  McHeo.  SIO  ;  Kfttliff  «,  Huntley,  G  Ired.  54G  ;  Wilkina  n.  Giltooic, 
2  Humph.  HO;  Huilay  d.  Berg,  1  Stark.  B8 ;  Curtis  v.  Hoyt,  19  Coau.  Ifii,  170: 
Huntley  v.  Bacon,  IS  Conn.  267,  273. 

<  BrftcegirOlB  ».  Orford,  2  M.  *  S.  77  :  Coppiu  b.  Brsithmiite,  8  Jur.  875 ;  Coi ». 
Dongcinle,  12  Price,  708,  718  ;  Merest  o.  Harrey,  6  Taunt.  442.  In  this  cHse,  Oihlia, 
G.  J.,  eipressed  hiinaelf  in  these  terms :  "  1  wish  to  know,  in  a  case  where  a  man  din- 
regards  BTery  prinoiple  which  actuates  the  condnot  of  gentlemen,  what  is  to  restrain 
him  eKoept  large  damages  I  To  be  sure,  one  can  hardlv  conceive  worse  conduct  than 
thlK.  What  would  be  said  to  a  person  in  a  low  situation  of  life,  who  should  hehare 
himself  in  thin  manner  I  I  do  not  know  upon  what  principle  we  can  grant  a  rule  in 
this  cose,  uuIpas  we  were  to  lay  it  down  that  the  juiy  are  not  justified  in  giving  more 
than  the  absolute  pecuniary  dsnis){e  that  the  plaintitf  may  sustain.  Suppose  a  gentle- 
man has  a  paved  walk  in  his  paddock,  before  his  window,  and  that  a  man  iutruifea  and 
walks  Uf  and  down  before  the  window  of  his  house,  and  looks  in  while  the  owner  i>  at 
dinner,  is  the  trespasser  to  be  permitted  to  say,  '  Here  is  a  half-penny  for  yon,  which  U 
the  full  eitcnt  of  all  the  mischiefs  I  have  done'  J  Would  that  be  a  compensation  »  I 
eannot  say  that  it  woulii  be."  B  Taunt.  443.  In  trespaas  for  entering  tha  plaintifl'a 
house,  evidence  may  be  giren  of  keeping  the  plaintiff  out,  for  that  is  a  consequence  o( 
the  wrongful  entry.  S.imjison  v.  Coy,  16  Mass.  403.  So.  in  trespfLis  for  destroyinjt  a 
mill-dam,  dsmagea  may  be  recovered  for  the  interruption  of  the  use  ^  the  milL 
Wliita  t>.  Moulej,  8  Pick.  8S6. 


Pdr,yCOO^Ie 


PABT  rr.]  DAMAGES.  288 

ahow  the  whole  extent  and  degree  of  the  injury.  ^  Thus,  in  an 
action  upon  an  agreement  to  carry  the  plaintiff  to  a  certain  place, 
asBigning  a  breach  in  causing  him  to  be  disembarked  at  an  inter- 
mediate place,  in  a  disgraceful  manner  and  with  contemptuous 
usage  and  insulting  language,  whereby  he  sustained  damage,  it 
was  held  that  the  allegation  was  proper,  and  that  evidence  of  such 
circumstances  was  rightly  receiTed."  So,  also,  where  to  an  action 
of  trespass  for  false  imprisonment  the  defendant  pleaded,  by  way 
of  justification,  that  tie  plaintiff  had  committed  a  felony,  but 
abandoned  the  plea  at  the  trial,  and  exonerated  the  plaintiff  from 
the  charge,  it  was  held  that  the  jury  might  lawfully  consider  the 
putting  of  such  a  plea  un  the  record  as  persisting  in  the  charge, 
and  estimate  the  damages  accordingly.^  So,  where  in  an  assault 
and  battery  the  defendant  avowed  an  intent  to  kill  the  plaintiff.* 
And,  on  the  other  hand,  the  defendant  may  show  any  other  cir- 
cumstances of  the  transaction,  In  mitigation  of  the  injury  done 
by  his  trespass.  Thus,  where  the  defendant  shot  the  plaintiff's 
dog  soon  after  he  had  been  worrying  the  defendant's  sheep,  this 
fact,  and  the  habits  of  the  animal,  were  held  admissible  in  evi- 
dence for  the  defendant  in  the  estimation  of  damages.^  And  in 
trespass  de  bonis  asportatis,  he  may  show  that  the  goods  did  not 
belong  to  the  plaintiff,  and  that  they  hare  gone  to  the  use  of  the 
owner;*  or  that,  belonging  to  the  plaintiff,  they  have  lawfully 
gone  to  hia  use.^  So,  where  the  defendant  had  seized  and  de- 
stroyed the  plaintiff's  gamecocks,  under  a  warrant  to  search  for 
gaming  implements,  it  was  held,  that  the  jury  might  consider,  in 
mitigation  of  the  injury,  the  good  motives  of  the  defendant,  and 
hia  belief  that  he  was  acting  in  the  due  execution  of  legal  process ; 
in  which  case  the  measure  of  damages  was  the  actual  value  of  the 
animals,  as  articles  of  merchandise.^ 

§  273.  Trupcua.  Afffravatioa.  It  may  here  also  be  remarked, 
that  if  the  defendant,  while  he  ia  an  actual  trespasser  in  the  plain- 
tiff's house  or  close,  commit  antf  other  acts  of  trespass  against  the 
person  of  the  plaintiff,  his  wife,  children,  or  servants,  these  acts 

>  Sean  o.  Lyons,  2  Stark.  iS2  [3!7] ;  8  Am.  Jnr.  SOS,  SIS;  S  Wila.  IS,  per  Bath- 
ont,  J. ;  Wa«rt  o.  Jenlcina,  H  Juhns.  3G2 ;  Pratt  v.  Ayler,  4  H.  &  J.  418  ;  Jenniuga  v. 
Msddox,  8  B.  Hour.  43!  ;  Duncan  r.  Stalcup,  1  Dbt.  &  Batt.  440. 

*  Co|)pin  B.  Bnilthwnit«,  8  Jur.  875.     And  see  Keene  u.  Lizardi,  8  Ia.  88. 

*  Warwick  V.  Foulkes,  12  M.  &  W.  S07.     Bat  see  etmim,  post,  {  429. 
'  Pratt  V.  Ayler,  4  H.  *  J.  448. 

•  Wella  r.  itead.  4  i;.  &  P.  668. 

■  Squire  v.  Hollenbeck.  9  Pick.  G61. '  And  see  Pierce  b.  B«ojamiD,  14  Kck.  881. 
T  EoIbv  v.  Shed,  10  Met.  S17.     See  in/To,  jj  270,  635  a;  Aathony  v.  Gibbert,  4 
Blackf.  348, 

•  Conlidge  v.  Choate,  9  Uw  Rep.  SOB;  11  Uet.  79.  3««  also  Reed  v.  Bias,  8  Wattt 
ft  Serg.  189;  Conaid  v.  Pacific  log.  Co.,  S  P«t.  262,  232. 
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and  tlwir  eoiueqoeoccs  niAj  be  alleged  and  prored  in  an  aetim  of 
trespasa  quare  dauium  fregil,  as  matter  in  a^jpnratioo  f£.  tbe 
injury.'  It  is  on  this  ground  that  the  plaiotifE,  in  an  action  of 
trespass  for  breaking  and  entering  his  house,  has  been  permitted 
to  allege  and  recover  full  damages  for  the  debaacbing  of  his 
dao^ter  and  servant  It  makes  no  difference  that  the  plaintiff 
may  have  a  separate  action  for  these  additional  irrongs,  provided 
it  be  an  action  of  trespass,  or  of  trespass  on  the  case ;  and  not  a 
remedy  in  another  form.  If  be  snea  in  trespass,  and  alleges  the 
debanching  of  his  servant  in  aggravation,  the  breach  and  entry  of 
tbe  house,  being  the  principal  fact  complained  of,  must  be  proved, 
or  the  action  will  not  be  maintained.*  And  so  it  is  in  rt^ard  to 
any  other  eonsequential  damages  alleged  in  an  action  of  trespass ; 
for  wherever  the  principal  trespass,  namely,  the  entry  into  the 
house  or  close,  is  justified,  it  is  an  answer  to  the  whole  declara- 
tion.* (d) 

§  274.  TnapMM.  """IT-"""  But,  though  the  plaintiff  may 
generally  show  all  the  circumstances  of  the  trespass  tending  in 
aggravation  of  the  injury,  it  does  not  therefore  follow,  that  tbe 
defei^aia  may,  in  all  cases,  show  them  in  mitigation ;  for  be  may 
preclude  hinuelf  by  bis  mode  of  defence,  as  well  as  the  plaintiff 
may,  as  we  have  already  seen,  by  his  election  of  remedy.  Thus, 
it  is  a  sound  rule  in  pleading,  that  matter  which  goes  in  com- 
plete justification  of  tbe  chai^  must  be  specially  pleaded,  in 

'  Baaiirtt «  AIcoU,  2  T.  R.  IM;  Shifer  «  Smilb,  7  H.  4  J.  SS. 

*  Beonett  w.  .Aleott,  2  T.  R.  ISS;  Rmm  r.  Rink.  3  &  a  R.  315;  S  Stark.  T.r.  SIS; 
t  Am.  Jar.  29S;  Dud  v.  Pnl^  5  Eut,  45;  Woodnnl  >.  Walton.  8  Xer  R.  <7<i  1 
Smith'*  LcaUinK  Cases  [219|  (Am.  ed.)  nottx.  See  43  I^m-  Lih.  328,  330.  Anyotbtt 
i»aw<)DentUl  danuge  to  the  plaiatilf  mkT  be  allewd  aaii  [iroveil  u  matter  at  tggnT^- 
tion.  1  ChittT  on  Plead.  347,  348;  Andenon  d.  Bnrkton,  1  Stnu  192;  HeminnT  «. 
Saiton,  S  Mas.  222;  Sampann  n.  Coy,  IS  Uau.  4S3.  Bnt  the  prool  most  be  restrietrd 
to  dama^EB  resnitinj;  to  tbe  plainlilT  alone,  and  not  to  another,  nor  to  hinuelT  iainUr 
with  another.     Ediui>n«in  >.  ^[achell,  2  T.  R  4.    Se«  tupra,  S  260. 

•  Taylor  r.  Cole,  3  T.  R.  292;  1  H.  BL  555;  BeniuU  b.  Alcott.  2  T.  R.  IM:  Hob- 
primt  r.  Smith.  2  Campb.  lii;  PhiUipa  s.  Hovgate,  fi  B.  &  Aid.  X20:  Bopu  *.  Bu- 
fcr.  4  Pick.  239. 

(a)  Tb«  rale  «xiits  in  actions  of  libel.  30  N.  T.  285;  Sedgwick  m>  Dunasa.  Tth 
■nd  Tor  breach  of  promJBe  of  marriage,  that  ed.  p.  14S.  Aa  refp^nU  the  actioD  f<>r 
if  a  plea  of  jnstincaTion  ia  set  up  and  u  breach  of  pmnUe  of  narriaf^  thi<  rale  i~ 
not  prDTrd.  tbia  fact  ia  ulrnUiibli-  to  a^-  an  eiceMion  to  the  general  principin  apun 
fcnTate  the  damages.  Thorn  r.  Enapp,  which  dunagra  are  ftirai  m  an  actioa  tx 
42  N'.  Y.  474;  Davis  v.  Sl^le,  2/  Uo.  SOU.  eonlmetu.  As  ma  aud  by  rngraham.  J., 
This  haa  been  Hid  to  rat  on  the  fcronnd  in  EntOen  p.  MrOonnell,  a^.,  "It  u  U 
that  tha  juslilication  is  placed  on  the  anonulf,  in  an  action  for  a  hf^keh  of  cm- 
record  and  will  remain  tnere,  aa  a  con-  tract,  (a  hold  that  seUing  np  mattos  lo 
tinoal  mtemtioo  of  the  charge  against  the  eicon  mch  breach  in  an  anawcr,  tbe  proof 
plaintiff,  aod  that  therefore  a  tricing  tct-  of  which  faila.  is  an  aggraTatiou  of  the 
diet  wonld  not  show  that   "snch  chance  damai;ea."    Sedgwick  oo  Datnageii,  7tk  ed. 

WM  nnfonnrtri."    Kniflcn  p.  UcCoiuwll,    p.  149. 
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order  that  the  plaintifF  may  be  prepared  to  meet  it;  and  cannot 
be  given  in  evidence  under  the  general  issue,  for  this  would  he  a 
surprise  upon  him.'  If,  therefore,  the  defendant  pleads  the  gen- 
eral iBBue,  this  is  notice  to  the  plaintiff  that  he  has  nothing  to 
offer  in  evidence  which  amounts  to  a  justification  of  the  charge ; 
and  hence  no  evidence  of  matter  which  goes  in  justification  will 
be  received,  even  in  mitigation  of  damages,  (a)  Thus,  in  trespass 
for  an  assault  and  battery,  where  the  defendant,  under  the  gen- 
eral issue,  offered  to  prove  that  the  beating  was  inflicted  by  way 
of  correcting  the  misconduct  of  the  plaintiff,  who  was  a  seaman 
on  board  the  ship  of  which  the  defendant  was  master,  the  evi- 
dence was  held  inadmissible;  and  the  jury  were  instruoted,  that 
they  could  neither  increase  the  damages  beyond  a  compensation 
for  the  injury  actually  sustained,  nor  lessen  them  on  account  of 
the  circumstances  under  which  the  beating  was  given.'  And  in 
trespass  by  an  apprentice  against  bis  master,  for  an  assault  and 
battery,  the  defendant  cannot,  under  this  issue,  give  evidence  of 
an  admission  by  the  plaintiff,  that  his  master  bad  beaten  him  for 
misconduct."  So,  in  an  action  of  slander,  the  defendant  cannot, 
under  the  general  issue,  give  the  truth  of  the  words  in  evidence, 
even  in  mitigation  of  damages;*  nor  can  he,  for  this  purpose, 
show  that  the  plaintiff  has  for  a  long  time  been  hostile  to  him, 
and  has  proclaimed  that  he  did  not  wish  to  live  with  him  on 
terms  of  peace. ' 

§  275.  aiuidttr.  In  actions  of  ilander,  it  is  well  settled  that 
the  plaintiff's  general  character  is  involved  in  the  issue ;  and  that 
therefore  evidence,  showing  it  to  be  good  or  bad,  and  consequently 
of  much  or  little  value,  may  be  offered  on  either  side  to  affect  the 
amount  of  damages."  (b)    But  whether  the  defendant  will  be  per- 

1  Co.  LiL  2S2  b,  2S3  ",-  1  Chirtj  on  Find.  415;  Triali  prr  Paia,  p.  403  (flth  ed.l;  8 
Amer,  .Iiir.  801;  Wat»E  v.  Christie,  2  B.  4  P.  224,  and  ii.  (a). 

*  Witson  V.  Christie,  2  B.  4  P.  224  ;  Bull.  N.  P.  IS  ;  1  Salk.  11,  per  Holt,  a  J. 

*  Piijola*  B.  Hollntirl,  1  Lonjrf.  &  Towns.  177. 

*  irndf-mood  i>.  P»Tkr\  2  Stni.  1200  ;  Miillrtt  f.  Hulton,  4  Esp.  248  ;  1  Cbittv  on 
Plrad.  483  ;  Shepard  v.  Merrill,  IS  John*.  475.  Nor  can  the  plaintiff  proTe  the  spnk- 
in^  of  othn  alandei'ona  irord!),  in  aRgravation  of  the  (Umigei  ;  thonsh  he  may  olTeT 
inch  evidence,  in  proof  that  the  woraa  chargrd  were  anokra  maliclouBlj'.  See  S  Am. 
Jur.  288.294;   2  Sl«rk.  on  Slander,  pp.  48-51  [64-57]  (^'eni^eiri  ed.). 

'  Andrews  v.  Bartholomew,  2  Met  609. 

«  2  Stark,  on  Slander,  pp.  77-86  [88-97],  bj  Wendell ;  8  Am.  Jur.  294,  2BS  ;  Wolcott 
n.  Hal).  8  Haaa.  514,  GIB.     If  the  declaration  atate*  that  the  plaintiff  had  never  been 

(a)  tt  haa  been  held  that  if  a  defendant  fb)  It  in  held,  in  Burnett  e.  Sirapkina, 

in  an  action  for  nesligence  suffer  a  defanlt,  24  111.  261,  that  the  previous  bad  condnct 

he  may,  on  a  hearing  to  assesa  damage*,  of  the  woman  may  he  shown  in  evidenr-e 

show  that  be  was  not  gulltj  of  neglisence,  in   mitigation   of  dainagea  for  breach   of 

in  order  to  reduce  the  datnagsa.     Mowij  protniae  of  marriage. 
K  Shnmvar,  44  Coon.  194. 
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mitted,  under  the  geacral  issue,  to  prove  general  suspicions,  and 
common  reports  of  the  guilt  of  the  plaintiff,  in  mitigation  of  dam- 
ages, is  not  universally  agreed.'  It  Beeme,  however,  that,  where 
the  evidence  goes  to  prove  that  the  defendant  did  not  act  wan- 
tonly and  under  the  influence  of  actual  malice,  or  ia  offered  solely 
to  show  the  real  character  and  degree  of  the  malice,  which  the 
law  implies  from  the  falsity  of  the  charge,  all  intention  of  prov* 
ing  the  truth  being  expressly  disclaimed,  it  may  be  admitted,  and 
of  course  be  considered  by  the  jury.  ^  (a)  Evidence  of  any  miscon- 
duct of  the  plabitiff,  giving  rise  to  the  charge,  such  as  an  attempt 
by  him  to  commit  the  crime,^  or  opprobrious  language  addressed 
by  him  to  the  defendant,  either  verbally  or  in  writing,  contem- 
poraneously with  the  charge  complained  of,  or  tending  to  explain 
its  meaning,  may  also  be  shown  in  mitigation  of  damages.^  So, 
if,  through  the  misconduct  of  the  plaintiff,  the  defendant  was  led 
to  believe  that  the  charge  was  true,  and  to  plead  in  justification 
accordingly,  thia  may  be  shown  to  reduce  the  damages.^  And  if 
the  charge  was  made  under  a  mistake,  upon  discovering  of  which 
the  defendant  forthwith  retracted  it  in  a  public  and  proper  man- 
ner, and  by  way  of  atonement,  this  also  may  be  shown  in  evi- 
dence, for  Uie  same  purpose.*    So,  the  extreme  youth  or  partial 

suspected  to  be  guilty  of  the  prims  imputM  to  him,  the  defendant,  nnder  the  (jeneral 
issue,  may  show  that  he  was  bo  auspei^ted,  and  that  in  consequence  of  such  BUfpidoni 
hU  relatires  and  acquaintaace  had  ceased  to  visit  him.  Earl  vf  Leicester  v.  Walter,  2 
Campb.  251. 

'  In  England,  and  In  Connecticut,  Pannn'lvania,  Maryland,  Kentuoky,  and  South 
Carolina,  such  evidence  ia  admissible.  In  Massachusetts,  New  York,  and  Virginia,  it 
is  not.  See  2  Stark,  on  Slander,  p.  84  n.  (1),  by  Wendell ;  Wolcott  u.  Hall,  6  Mass. 
614  ;  Aldertaan  v.  Freaoh.  1  Pick.  1  ;  Bodwell  ii.  Swan,  3  PicL  378  ;  Root  o.  Kiu)[,  f 
Cowen,  S13  ;  Matson  v.  Buck,  5  Coireu,  499  ;  M<:Alexander  v.  Hams,  5  Munf.  4SS. 
See  also  lioies  i>.  McAllister,  3  Fairf.  310  ;  Rlgden  e.  Wolcott,  6  G.  &  J.  413.  See 
also  poa,  %  421, 

'  2  Stark,  on  Slander,  p.  88  n,  (1),  by  Wendell ;  Root  v.  King,  7  Coweo,  613  ;  GB- 
luan  V.  Lowell,  8  Wend.  £82  ;  Mapes  K.  Weeks,  4  Wend.  S59,  662. 

»  Anon.,  cited  arg.  2  Campb.  264  i  2  Stark,  on  Slander,  p.  83,  n.  (1 ),  by  Wendell. 

*■  Hotohkiss  V.  Lathrop,  1  Johns.  286  ;  May  v.  Brown,  3  B.  it  C.  113  ;  Wakley  r. 
Johnson,  Ky.  4  M.  422  ;  Child  i:  Homer,  13  Pick.  608 ;  [jimed  v.  Buffingron.  3  Mass. 
S53  ;  Watt-s  ».  Frazer,  7  Ad.  &.  El.  228  ;  Besrdslev  e.  Maynard,  4  Wend.  336  ;  7  Wend. 
680  :   Gould  V.  Weed,  12  Wetiii.  12  ;  DbvIr  v.  GritEth,  4  G.  A  J.  842. 

'  Urneii  B.  Buffington,  3  Mnsa.  546.  But  see  Alderman  v.  French,  1  Pick.  1,  18. 
The  fact  of  the  defendant's  taking  depositions  to  prove  the  truth  of  the  words,  and 
afterHarJs  dflclining  tojustify  them,  ia  inadmissible  in  evidence  for  the  plaintiff,  to  en- 
hance tlie  damages.  Boswell  v.  Osgood,  3  Pick.  879.  See  also  Bradley  n.  Heath,  12 
Pick.  163  [pott,  S420n.]. 

"  Umed  v.  fiufliiigton,  S  Mass.  546,  as  qoalified  in  1  Pick.  19  ;  Mapes  c.  Waeks,  4 
Wsnd.  663  i  HntchkiBSu.  Oliphant,  2  Hill  (N.  Y.),  615;  2  Stark,  on  Slander,  p.  85,  n., 
by  Wendell ;   O'Shaughneimy  o.  Hayden,  2  Foi  &.  Sm.  32B. 


{a)  EKpma  malice  or  ill. will  on   the    emplary  or  pnn 
k-irt  of  the  defeadant  is  a  ground  foi  ez-    Fulton,  34  lud. 
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iuaaDitj  of  the  defendant  may  be  shown,  to  convince  the  jury  that 
tJie  plaintiff  has  suffered  but  little  injury. ' 

§  276.  Trovar.  In  trover,  the  value  of  the  property  at  the  time 
of  the  conversion,  if  it  haa  not  been  restored  and  accepted  by  the 
plaintiff,  with  interest  on  that  amount,  is  ordinarily  the  measure 
of  damages.  ^  (a)  It  ha£  been  further  held,  that  the  jury  may,  in 
their  discretion,  lind  the  value  at  a  subsequent  time.  Thus,  in 
trover  for  East  India  Company's  warrants  for  cotton,  where  the 
value  at  the  time  of  the  conversion  vaa  sixpence  the  pound,  but 
it  afterwards  rose  to  upwards  of  tenpcnce,  the  jury  were  left  at 
liberty  to  find  the  latter  price  as  the  value ;  for  though  the  plain- 
tiff  might  with  money  have  replaced  the  goods  at  the  former  price, 
yet  he  might  not  have  been  in  funds  for  that  purpose.*  And  in 
England,  the  plaintiff  is  permitted  to  recover  any  special  damage 
which  he  may  allege  and  be  able  to  prove  as  the  result  of  the 
wrongful  act  of  the  defendant  Thus,  under  a  count  in  trover 
for  the  conversion  of  tools,  by  means  whereof  the  plaintiff  was 
prevented  from  working  at  his  ^de  of  a  carpenter,  and  was  greatly 
impoverished,  they  being  the  implements  of  his  trade,  it  was  held 
that  the  special  damage  directly  flowing  from  the  detention  of  his 
tools  was  recoverable.*  But  in  the  United  States,  upon  considera- 
tion of  the  rule,  it  has  been  held  safer  to  adhere  to  the  value  at 
tiie  time  of  the  conversion,  with  interest  But  if  the  defendant 
has  enhanced  the  value  of  the  goods  by  his  labor,  as,  for  example, 
if  he  has  taken  logs,  and  converted  them  into  boards,  the  plaintiff 
is  permitted  to  recover  the  enhanced  value,  namely,  the  value  of 
the  boards,  and  is  not  confined  to  the  value  of  the  material,  either 
at  the  place  of  taking,  or  of  manufacture.'  Where  the  subject  is 
a  written  security,  the  damages  are  usually  assessed  to  the  amount 
of  the  principal  and  interest  due  upon  it"  If  the  plaintiff  has 
himself  recovered  the  property,  or  it  has  been  restored  to  him 
and  accepted,  the  actual  injury  occasioned  by  the  conversion,  in- 

>  Dicktnsoti  V.  Bxrlwr,  9  Masa.  22G,  328 ;  3  Am.  Im.  3B7.  But  ttie  defendant  will 
not  be  permitted  to  ofler,  in  mitigation  of  damages,  any  eridence  impeaching  hia  own 
L'hnracter  for  reracity.     Howe  v.  Feirj,  IB  Pick.  SOS. 

*  S  Camph.  477,  per  Ld.  Ellenborough  ;  Pierce  v.  Benjamin,  11  Pick.  8S6,  SSI ; 
Parks  V.  Tkiston,  IS  Pick.  IBS,  SDS,  207 ;  Stone  v.  Codmati,  Id.  267,  SOD ;  Greenfield 
Bank  r.  Leavitt,  17  Pick.  1  ;  Hepburn  v.  Sewell,  C  E.  &  J.  S12.  See  Sedgwick  on 
Damiiffet,  c  19. 

*  Greening  v.  Wilkinson,  1  C.  &  F.  SS6. 

*  Bodlev  V.  Reynolds,  10  Jnr.  310.     See  also  Darls  v.  Oswell,  7  C.  &  P,  804. 

*  QreenKeld  Bank  i>.  Learitt,  17  Pick.  S )  Baker  v.  Wheeler,  8  Wend.  GOG  ;  Rice  b. 
HoUenbeck,  10  Barb.  eS4. 

*  Hercer  «.  Jonei,  8  Campb.  177. 

<a)  Wehle  «.  Hanland,  W  N.  T.  118 ;  Tilden  >.  Jobnaou,  G2  Tt.  1138. 
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cladiag  the  expenses  of  the  recovery,  will  foim  the  measure  of 
dam^^B ;  ^C")  '^^  if  ^®  property  in  whole  or  la  part  has  been 
applied  to  the  payment  of  the  plaintiff's  debt  or  otherwise  to  his 
use,  this  may  be  considered  by  the  jury  as  diminishing  the  injary, 
and  consequently  the  dam^eB.)(&) 

§  277.  Joint  torts.  In  all  actions  for  fi Joint  torty  against  several 
defendantt,  the  jury  are  to  assess  damages  against  all  the  defen- 
dants jointly,  according  to  the  amount  which,  in  their  judgment, 
the  most  culpable  of  the  defendants  ought  to  pay.^(c)  And  if 
several  damages  are  assessed,  the  plaiotiff  may  elect  which  sum 
he  pleases,  and  enter  judgment  de  meltoribut  damnU  against  them 
all.*  But  if  several  trespasses  are  c'lai^dinthe  declaration,  and 
the  defendants  plead  severally,  and  are  found  severally  guilty  of 
dittinet  treipattet,  the  damages  ought  to  be  severed  and  assessed 
for  each  trespass  against  him  who  committed  it.  '  (d) 

§  278.  Alia  anoriola.  The  averment  of  alia  enormia,  at  the  end 
of  a  declaration  in  trespass,  seems  to  have  been  designed  to  enable 
the  plaintiff  to  give  evidence  of  circumstances  belonging  to  the 
transaction  which  were  not  in  themselves  actionable,  and  which 
could  not  conveniently  be  put  upon  the  record.     And  it  has  fre- 

>  Greealield  Bank  tr.  Leavitt,  17  Pick.  3;  Hepbnm  v.  Scwfll,  C  H.  &  J.  13. 

»  Pierce  tp.  Benjamin,  li  Pick.  SSS,  881;  Kalay  i.  Shed,  10  Met.  817. 

■  Brawn  n.  Allen,  i  Em.  15S;  Loicfield  ».  Bancroft  2  Stra.  UIO;  Bull.  N.  P.  IS; 
Austen  v.  Willward,  Cra.  El.  860  ;  Heydon'g  Cage,  11  Co.  G;  Onslow  v.  Orchard,  1  i^tra. 
42S  ;  Smichaan  v.  Garth,  S  Lev.  321 ;  3  Com.  Dig.  848,  tit.  Damaesa,  E,  8  :  Elliot  v. 
Allen,  1  M.  0.  1  S.  18. 

*  Heydon'a  Caae.  11  Co.  6;  Headley  v.  MiHmay,  1  Boll.  396,  pi.  17;  d.  C.  T  Tin. 
Abr,  808,  pi.  S:  Johna  t>.  Dodiworth.  Cro.  Car.  192 ;  Doane  b.  Estevin  de  DarbT,  4t 
£.  Ill,  7;  P.  N.  a  [1071  E ;  WnUh  c  BUhon,  Cro.  Car.  248;  Rodney  n.  Strode,  Carth. 
10;  S  Tidd'a  ?r.  898  (Bth  ed.};  Htilge;  v.  Woodrnff,  B  Pick.  4GS. 

*  Prop'ra  of  Kennebec  Purchase  v.  Bolton,  4  MfUB.  419.  Wbere  an  iDJnry  vaa 
done  bv  two  dog*  jointly,  irhkh  belonged  to  wventt  ownera,  it  vaa  held  that  each  owoei 
wai  liable  only  for  tbe  miachief  done  by  bis  own  dog.  Buddington  v.  Shearer,  30  Pick. 
477i  Ruuell  r.  Tomlinion,  2  Conn.  208. 

la)  Bate*  v.  Clark,  9S  U.  S.  204.  ment  and  detantioii.    Lanroa  t>.  Ely,  4fi 

m  In  an  action  of  trover,   if  the  de-  Conn.  B04. 
fendant  at  the  time  of  tbe  convenion  had         (e)  When  damage  nsnlta  from  two  dif- 

a  lien  on  the  goods  to  a  certain  amount,  feient  cauwa,  for  only  one  of  whicb  the 

the  rule  of  damagea  is  the  value  of  the  defendant  I*  reoponnble,   the  burden  of 

goods,  deducting  the  tunouDt  of  the  lien  proof  ia  upon  the  plaintiff  to  ahaw  the 

and    adding    iotereat   on    the    balance,  extent  of  the  damage  occsaioned  by  the 

Fowler  o.  Gtlmna,  IS  Mat.  (Maaa.)  287.  caus«  for  which  the  defendant  is  liable. 

So  If  <i  plaintiET  in  a  suit  makea  an  illegal  Prieat  n.  NichoK  116  Maaa.  401.   See  also 

attnchment  of  goods,  and  a  fev  days  after-  aTile,  vol.  L  }  48,  n. 
wards  makes  a  legal  attachment  and  gets         (d)  In  an  action  of  tTorer  asainat  two, 

Judgment  and  takea  the  goods  on  ezecu-  one  of  whom  ii  defaulted,  and  the  other 

tion,  if  he  ia  sued  for  a  conTersioa  In  rask-  found  guilty  by  the  jury,  there  ia  """'  "~" 


lug  the  first  attachment,  the  measure  of    asaesement  of  damage^  and  the  judgment 
damages    is  only  the  loss  cansed  to  the    is  joint     Genish  v.  Cumminfta,  4  Cnsh. 
ownet  of  the  good*  by  the  original  attach-    (Masa.)  891;   Gardner  n.  Field,  1  Omy 
(Mass.),  IGl. 
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quently  been  said,  tliat,  under  this  aTerment,  things  may  be  proved 
which  could  not  be  put  upon  the  record  because  of  their  indeceDct ; 
and  that,  therefore,  in  treapaaa  for  breaking  and  entering  the  plain- 
tiff's house,  he  might  under  thin  averment  prove  that  the  defend- 
ant, whilst  there,  debauched  his  daughter.  When  this  doctrine 
was  first  advanced,  it  was  generally  understood  that  no  action 
would  lie  for  this  latter  injury,  unless  as  an  aggravation  of  the 
former ;  and  hence,  the  judges  may  have  bees  led  to  find  a  special 
reason  for  admitting  this  evidence.  But  lince  it  is  well  settled, 
and  has  become  the  ordinary  course,  to  sue  especially  for  this 
injury  to  a  daughter  and  servant,  as  well  as  for  criminal  conver- 
sation with  a  wife,  and  to  allege  the  main  facta  upon  the  record, 
no  reason  is  perceived  for  retaining  this  anomaly  in  practice.' 
There  is  no  injury,  however  indecent  in  its  circuuistauces,  but 
may  be  substaQtially  stated  with  decency  on  the  record;  the  lav 
penuitting  and  even  requiring  parties,  as  well  as  witnesses,  to 
state  in  general  terms,  and  with  iDdirectnesB,  those  things  whidi 
cannot  otherwise  be  expressed  with  decency;  and  to  this  eztent^ 
at  least,  every  party  is  entitled,  by  the  settled  rules  of  plead- 
ing, as  well  as  by  the  reason  of  the  thing,  to  be  informed  c^  that 
which  is  to  be  proved  a^inat  him.  The  circumstances  and  ne- 
cessary results  of  the  defendant's  wrongful  act  may  be  shown 
without  this  averment ;  and  as  to  those  consequences  which,  liiot^ 
natural,  did  not  necessarily  follow,  they  must)  as  we  have  seen,* 
be  specially  alleged.' 

»  [Pod,  S§  BTl  et  HI.] 

■  Bre  lupra,  $  263. 

*  See  tha  obserrationt  of  Ur.  Peeks,  End.  p.  GOS,  by  Norria;Mi.  I^illin,  2  PhiL 
Erid.  IBO  ;  Id.  p.  1S6  (2d  Am.  ed.)  ;  «nd  Mr.  Starkie,  2  St*A.  Evid.  816  ;  1  Chittyon 
PI.  412  {7th  ei)  ;  Chitty'i  Precedmti,  p.  THJ,  n.  (*)  ;  BnU.  N.  P.  89  ;  Lowden  r 
Qoodrick,  P«>ke'i  Cm.  tSj  Pettit  t>.  Addiogton,  Id.  82. 
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DEATH. 


§  278(t.  Proof  of  d«atb  la  dTll  and  orimiiua  OMM.  The  amoont 
of  evidence  required  to  eetabliah  the  fact  of  death  is  Bomewhat 
affected  by  the  nature  of  the  case  in  which  the  question  arises. 
In  trials  for  homicide,  this  is,  of  necessitj,  to  be  proved  at  the 
outset,  in  the  most  satisfactory  manner,  and  beyond  any  reason- 
able doubt ;  such  being  the  rule  of  evidence  in  the  criminal  law.' 
This,  therefore,  is  the  highest  degree  of  proof  demanded  of  this 
fact.  In  civil  catet  it  is  ordinarily  sufficient  to  prove  it  by  the 
mere  preponderance  of  evidence ;  and  yet  here  there  is  a  differ- 
ence in  the  amount  of  proof  required,  according  to  the  materiality 
of  the  fact  to  the  subject  in  controversy.  Thus,  iu  a  claim  of 
title  by  descent  or  succession,  or  of  the  right  of  administration, 
the  party  is  held  to  a  more  strict  proof  of  the  death  of  the  ances- 
tor, than  in  cases  where  the  question  arises  incidentally  and  col- 
laterally in  the  proceedings,  as  for  example,  on  a  motion  to  read 
the  deposition  of  a  witness,  or  to  give  evidence  of  his  testimony 
at  a  former  trial,  on  the  ground  of  his  subsequent  decease;  for 
these  are  cases  addressed  to  the  discretion  of  the  court,  in  which 
the  consequences  of  mistake  are  comparatively  of  not  much  im- 
portance, and  are  without  difficulty  retrieved.' 

§  278  h.  'Wlian  proof  la  rsqnlred.  In  the  United  States,  the 
proof  of  death,  in  cases  not  criminal,  is  required  in  claiming  title 
to  land  by  descent,  as  heir,  against  a  stranger;  or  as  dowreas, 
against  any  tenant  of  the  freehold ;  or,  in  the  probate  courts,  iu 
an  application  for  letters  testamentary,  upon  the  probate  of  a 
will ;  or  of  letters  of  administration ;  or,  in  a  claim  of  the  intar- 
ance-money,  upon  a  policy  on  the  life  of  another,  by  the  party  to 
whom  it  was  made  payable  at  his  death ;  or  in  a  claim  of  viagea 
or  pension  or  bounty-money,  by  the  widow  or  child  of  one  entitled 
under  the  laws  regulating  the  military,  land,  or  naval  service. 

§  278  c.  Direct  proof.  The  direct  and  most  satisfactory  proof 
of  the  death  of  a  person  is  the  testimony  of  those  who  saw  him 
die,  or  who,  having  known  him  when  living,  saw  and  recognized 
his  body  after  his  decease.    In  the  former  of  these  cases,  if  the 

1  SeejM^Tol.  lli.  1(80,  180-182.         •  CarcIngtonB.  Comook,  3  Sim.  H7. 
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circumataDces  were  of  a  nature  to  leave  the  fact  in  any  degree 
doubtful,  as  for  instance,  in  apparent  sudden  death,  whether 
from  tlie  inhalation  of  noxious  gases,  or  other  accident,  the  testi- 
mony of  a  medical  person  is  desirable,  and,  if  possible,  should  be 
obtained. 

§  278  d.  Indlicot  proof.  The  indirect  evidence  of  death  is  either 
docuTnentary  or  oral.  Among  the-  documentary  instruments  of 
proof  which  have  been  received  may  be  enumerated  Parish  and 
other  Registers,  where  such  are  required  by  law  to  be  kept;^ 
Muster  Kolls  and  Returns,  in  the  military  and  naval  service;' 
Coroners'  Inquests;^  Probate  of  the  will  of  the  deceased,  or  the 
grant  of  administration  on  his  estate  ;*Ca)  the  assignment  of  the 
widow's  dower  upon  writ,  or  other  legal  proceedings;  previous 
litigation  respecting  the  estate  of  the  deceased,  terminated  in 
favor  of  those  claiming  as  heirs.  The  identity  of  the  person  is, 
prima  facie,  inferred  from  the  identity  of  the  name ;  except  where 
the  place  of  residence  wag  in  a  large  city  or  town,  in  which  case, 
proof  of  some  additional  circumstances  scema  to  be  necessary.* 

§  278  e.  Oral  evidenca.  The  oral  evidence,  indirectly  proving 
death,  consists  of  those  circumstances  from  which  the  death  of 
the  person  may  reasonably  be  inferred ;  such  as  long  absence, 
without  any  intelligence  respecting  him,  reputation  in  the  family, 
and  their  conduct  thereupon,  and  other  circumstances.  (£)  In 
regard  to  long  absence,  this  alone,  without  the  aid  of  other  facts, 
has  been  said  not  to  furnish  any  presumption  of  the  party's  death ; 
on  the  ground  of  another  rule,  namely,  that  the  loat-proved  state 
of  things  is  presumed  to  continue ;  and  that,  therefore,  the  ezist- 

1  Sw  antt,  Tol.  i.  SS  483--4SS,  498  ;  Bull.  N.  P.  Si7  ;  Do«  t.  Aodraws,  15  Ad.  ft 
El.  H.  B.  7Gfl.  A  consul'a  certificate  is  not  evldeiiM  of  the  death  of  a  peraon.  Morten 
T.  Barrett,  1  Applet.  109. 

■  Ibid. 

*  Ibid. ;  ScTKeaon  p.  Sealey,  2  Atk.  412  ;  1  Saund.  102,  n.  (1),  b;  Williuoi. 

*  />^,  SS  3Be.  6»3  ;  anU,  vol.  L  {  G50. 

*  Hubback  oa  SacceMion,  pp.  108,  Wi,  4S5  [anit,  toL  L  S{  8S,  S12,  G75]. 

(«)  In  '  .  „ 

that  the  abeence  or  a  peraon  from  the  State  fad 

irithont  being  heard  from  Tor  any  period  abatemeDt  were  interposed,  but   open   to 

■hort  of  tevea  jeus  la  not  nffieient   to  proof  that  the  tealatur  u  >tiU  livme.     2 

nna>  a  I^al  preeumptioo  of  hia  death,  it  Kedfield  on  Wills,  2  ;  Lancaster  v.  Wwh- 

hai  been  considered  tbnt  where  letters  of  ington  lite  lugurance  Co.,  fl2  Mo.   ISl  ; 

adminiBtration  had  been  granted  after  so  Tisdale  v.  Ck)[inecticut  Insurance  Co.,  26 

absence  of  three  years,  and  a  suit  had  been  Iowa,  170.    But  it  is  denied  in  Ins.  Co.  v. 

brought  upon  a  promiuory  note   payable  Tisdale,  that  letters  of  administration  are 

to  the  intestate  withoat  any  plea  in  abate-  eren  prima /ocig  evidence  of  death.    Antt, 

ment  being  interposed,  a  oonclusive  pre-  vol.  i.  {  GSO,  n. 

•umption  of  the   death   of  the  intestate         (ft)  Connecticnt  Insnnmw  Co.  v.  Ti^ 

atom  frum  the  abovM  facts-     Newman  n.  dale,  28  Iowa,  170- 
Jrakini,  10  Pick.  (Mass.)  &16.    Weappre- 
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eoce  of  a  living  person  being  once  Bbown,  be  is  presomed  to  con- 
tinue alive,  aiid  the  burden  of  proof  is  upoo  tlia  party  aaatxHjig 
hia  death,  Tbia  presumt»tion  ia  held  by  the  civilianB  to  coatiiiaa 
for  a  hundred  years ; '  and  it  has  been  applied  in  courts  of  com- 
mon law  to  almost  as  great  an  extent.^  But  it  is  conceived  that 
the  presumption  of  continuance  cau  justly  be  applied  onlj  until 
a  contrary  presumptiou  is  raised,  from  the  nature  of  the  snbject.' 
It  would  surely  be  uureasonable  to  presume  that  an  orange, 
proved  to  have  existed  fresh  ten  years  ago,  is  stilt  sound ;  a  con- 
trary presumption  having  arisen,  from  the  ascertained  average 
duration  of  that  fruit  in  a  sound  state.  On  the  same  principle, 
the  average  duration  of  iiuman  life,  after  any  given  age,  being 
now  ascertained  and  stated  in  well-authenticated  tables,  which 
have  been  recognized  by  the  courts  as  safe  rules  in  the  calcula- 
tion of  the  value  of  annuities,  and  in  other  similar  cases,  no  good 
reason  is  perceived  why  the  same  tables  may  not  be  resorted  to 
aa  furniahiiig  ground  legally  to  presume  the  death  c^  a  person, 
after  the  lapse  of  the  period  of  the  probable  duration  of  his  life, 
in  the  absence  of  any  evidence  to  the  contrary.* 

§  378/.  FroHimption  •■  to  dentb.  But  however  this  may  be, 
as  a  mere  presumption  of  law,  tlie  rule  is  now  settled,  for  most 
judicial  purposes,  that  the  preemption  of  lif&,  with  respect  to 
persons  of  whom  no  account  cau  be  given,  endi  at  th*  expiration 
of  seven  yearg  from  the  time  they  were  last  known  to  be  living ; 
after  which,  the  burden  of  pi-oof  is  devolved  on  the  party  asserts 
ing  the  life  of  the  individual  in  question.^  («)    The  issue,  in  such 

1  "  VTvere  etiatn  nsqua  aA  centum  sDnos  quilihpt  pnuamitDr.''  Corpna  Jnria  Clt»- 
■atam,  torn.  iL  p.  713.  And  see  MascarduB,  De  Probat.  vol.  L  coucl.  103,  u.  6  ;  IcL 
Tol.  iii.  conol.  1075,  n.  1,  1078,  n.  8. 

■  In  AtkiDiD.  Warrtufiton  [1  Cb.  PI.  SsS],  itissaid  that  theConrtorQnoen'sBrnch 
refased  juilicially  to  preBiirae  tlint  a  person,  alive  in  tlie  year  lOSl,  tna  not  livim  ia 
the  year  1M27.  St-e  Bent  on  Preiuniptiona,  ^  139.  And  in  Bannon  v.  Olive,  2  Stin. 
9-:!0,  when  the  dapogitioB  of  a  witneu,  examined  in  1672,  was  offered  to  be  read  vt  a 
trial  had  in  1731,  on  the  preenraption  that  the  witaesa  wai  dead  ;  Eeynolda,  C.  B., 
lefused  to  admit  it,  without  proof  of  proper  but  iDeffectual  aearcli  and  ioqitiry  rft«r 
him.     See  also  Hnbhank  oD  Snccession,  pp.  167,  188. 

■  See  ante,  vol.  L  §  *1  ;  2  Cniiws  nig.  tit.  16,  o.  1,  J  26 ;  Id.  a  3,  K  8-10  (Greani. 
ed.)  [2J  ed.  1856]  ;  Feame,  Earn.  pp.  21-23. 

•  See  Hubhsck  on  Snccesmon,  pji  171,  172.    Bnt  see  /»  M  Hall,  Wallace,  Jr.  8Bu 

*  See  ante,  vol.  i.  %  11  ;  Beat  on  FreHumptiana,  $  140  ;  Hohback  on  Succeamon, 

(a)  For  the  presumptiou  of  death,  Bee  Truata,  L.   S.   11   Eq.  236  ;  Corbiahley'i 

a>^,  vol.  L  ch.  1,  note  on  Premimptiona.  Tniata,  L.  K.  14  Ch.  D.  84B ;  Spenoer  n. 

There  ia  no  preaaraption  of  the  date  of  Roper,  13  Ired.  (N.  C.J  SS3  ;  HcCartee  t. 

the  death  even  after  the  seven  yeara  hare  Carnuj,  1  Barb.  (N.  Y.|  Cb.  4G.5  ;   State 

elapsed.     The  party  who  relies  on  the  oc-  o.  Morae,  11  Ired.  <N.  C.)  180 ;  Hancock 

cnrrence  of  the  death   at  an;   particular  o.  American  UPe  Insarance  Co.,  62  Mo. 

time  most  ^ve  evidence  tending  to  prove  2S  ;  Emerson  i\  Whiter  9  Foster  (S.  H.), 

that  it  occurred  nC  thut  time.     Li  re  Fhe.  iil ;  Whltfside's  Appeal,  23  Pa.  St.  11^ 

di'b  Traats,  U  R.  5  Ch.  139  ;  Rt  Lewea's  Tbe  general  rule  ia,  Uiat  the  praaamptum 
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oasea,  is  ao  iBsoe  of  fact ;  and  tbe  jury  are  at  liberty  to  Gnd  the 
fact  of  death  witjiiii  the  period  of  seven  years,  upou  the  circmn- 
stances  proved  in  tbe  case.^  Among  the  circumstanoes  material 
to  this  issue  are,  the  age  of  the  party,  his  aituation,  habits,  em- 
ployment, state  of  health,  physical  constitution ;  the  place  or 
climate  of  the  country  whither  he  went,  and  whether  he  went  by 
sea  or  land ;  the  facilities  of  commnnication  between  that  country 
and  his  former  home ;  bis  habit  of  correspondeuoe  with  his  rela- 
tives ;  the  terms  of  Interoourse  on  which  he  lived  with  them  ;  in 
short,  any  circumstances  tending  to  aid  the  jury  in  finding  the 
fact  of  life  or  death,  (a)  There  must  also  be  evidence  of  diligent 
inquiry  at  tbe  place  of  the  person's  last  residence  in  this  country, 
and  among  his  relatives,  and  any  others  who  probably  would  have 
heard  of  him,  if  living ;  and  also  at  the  place  of  liis  fixed  foreign 
residence,  if  be  was  known  to  have  had  any.' 

§  278  g.  RapDtatloii  Id  funllr.  Reputation  in  the  family  and 
family  conduct  admissible  in  cases  of  pedigree,  which  have  been 
treated  in  the  preceding  volume,  are  also  admissible  in  proof  of 
the  death  of  a  member  of  the  family,"  (fi) 

§  278  h.  Bvldenoe  lew  atilot  in  BpsoUl  oasM.  It  may  he  added, 
that  where  the  subject  of  the  claim  is  paramount,  so  that  no 
injury  to  the  absent  owner  can  result  from  any  mistake  in  re- 
gard tti  his  death ;  as,  for  example,  real  property,  in  an  action 
for  tbe  mere  possession ;  death  may  be  presumed  from  circum- 
stances much  less  weighty  and  persuasive  than  will  be  required 
where  the  subject  may  be  irretrievably  lost  to  the  right  owner, 
by  payment  or  delivery  to  the  wrong  person.    Thus,  in  an  action 

pp.  170-173  ;  Thome  v.  Bollf,  Djer,  1S6  a;  OUleUtid  «.  Martin,  S  M'LeoD,  4B0;  Dm 
V.  JauoD,  6  East,  8&. 

I  Ibid.  ;  White  v.  Utnn.  13  Sbepl.  SSI. 

*  See  Hubb&ck  on  Succession,  pp.  172-171;  HcCaitee  v.  Cuael,  1  Bub.  Ch.  1S6; 
.Doe  F.  Andrews,  15  Ad.  &  El.  n.  B.  769. 

*  Antt,  voL  L  Sg  103-106  ;  Cochrane  «.  Uihj,  6  ShepI  89. 

of  the  continaance  of  life  from  absence  or  (a)  Hatter    of    Ackennonn,    2    Bedf. 

other  cause  is  regarded  M  mare  praaaoit)-  (N.  ¥.)  164  ;  Hancock  v.  American   Life 

tion  of  fact,  to  be  weighed  b;  the  jury  ui  Inaurance   Co.,  62  ftlo.    26;    Slieldon  v. 

oonnectioo  with  the  attending  circumston-  Ferria,  ii  Barb.  (N.  Y.)  121;  Whiteaide'a 

cm.     But,  for  convenience,  tlie  period  of  Appeal,  23  Pa.  St.  114, 

■eren  years  has  been  Gied  as  the  limit  of  [b]  See  anU,  vol.  i.  53  103-108,  notee. 

the  prima  faeu  nresumptioD  of  death,  in  Eepulation  may  also  be  proved  by  cherta, 

the  abeenco  of  all  circumatancea  tending  tables,   regietera,   Ac.,   of  bii-lha,   deaths, 

to  the  contrary.     2  B«dlield  on  Wills,  3.  kc,  kepi  in  the  family,  tombaloiies,  kv. 

A  mere  failure  to  hear  from  a  person  for  ShreicabQiy  Peerage  Case,  7  H.  of  L.  C.  1 ; 

seven    years,   residing,   when   last    heard  Haalam  r.  Cron,  19  W.  B.  S63 ,-  Eostmui 

from,  in  a  distant  city,  dnee  not  raise  the  «.  Martin,  19  N.  H.  15Z, 
pmnimpCion  of  death.     HcRue  r.  Copelin, 
Cir.  CC  St.  Lonii  Co.,  Ho.,  S  Gen.  L.  J. 
818. 
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oa  a  policy  of  innuraQce  on  the  life  of  the  assured,  payable  to  tho 
plaintiff  on  his  death,  Lord  Mansfield  instructed  the  jury,  that 
if  the  eridence  left  the  time  of  the  death  so  doubtful  in  their 
minds  that  they  could  not  form  an  opinion,  they  ought  to  find  for 
the  defendant.' 

1  Pattenon  «.  BUck,  P*rb,  Int.  4SS,  484  (3d  Am.  ed.}.    And  we  Uuten  v.  Cook- 
noQ,  2  &1.  Cu.  Abr.  414;  Don  c.  Deakia,  4  B.  ft  Aid.  433i  Hubback  on  Succeraion. 


176-179.     For  the  caaeof  eomTnorienla,  or  persons  peruhing  in  tiia  aame  calamity, 
toe  anU,  voL  i.  ^  29,  SO}  Moehring  v.  Uitcbel^  1  Barb.  Ch.  204. 
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DEBT. 

§  279.  Debt  llM  (or  anm  certain.  The  action  of  debt  lies  for  a 
Bum  certain ;  wheUier  it  have  been  rendered  certain  by  contract 
between  the  parties,  or  by  judgment,  or  by  statute,  as  when  this 
remedy  is  given  for  a  penalty,  or  for  the  escape  of  a  judgment 
debtor .1  (a)    Where  the  contract  is  by  a  specialty,  the  execution 

I  TheeommoHeotuolidaiedeoiailiD  JabtUurolIowt:  "  For  that  ths  said  [difendara), 

on ,  wasindebted  totheplainiiff  in dollars,  for  [A<re  i(al«  loAnl  Uu  ddil  it  for, 

at  in  jluumptil,  jchich  wi],  which  moDejs  were  to  be  paid  to  the  pkintifT  apon  r6- 
qaeat ;  whereby,  and  bj  reasoa  of  the  non-payment  thiireof,  an  acUan  hslh  accrued  b> 
Uie  iilaintiif  to  demand  and  liave  TroiD  the  aaid  {defmdatU)  the  euma  aforesaid,  amount- 
™-. ...  „Ti  .„  .1,.  .,™  «f  v^t  the  jgij  (^ilt/ttidaM)  has  never  paid  the  same,"  &c 


On  a  pramiuory  note,  between  the  original  parties,  the  daclaration  is  h  follows : 

"  For  that  the  saiil  {de/endanl),  on ,  made  his  promuiao>7  note  and  delivered  the 

same  to  the  ptainCttf,  and  thereby,  for  value  receivaa.  promised  the  plaintiff  to  pay  him 


onths,  [ai  the  cote  may  bt],  and,  by  reason  uC  the  uon-pav- 
ment  thcrifof,  aa  nctiDn  hath  accrued  to  the  plaintiff,  to  demand  and  have  from  the  said 
(d^endaiU]  the  sum  aForeaaid,     Yet,"  Ac. 

In  d^bl  on  ajudgmaU,  the  count  is  thus  :  "For  that  the  plaintiff,  at  the coart 

p«re  deteribt  On  eourt  by  tit  proper  Itilt],  begun  and  hoMen  at within  and  for  the 

Lci>i«i<v  or  ditlrtei]  of ,  on  [lurt  itatt  the  day  appointed  by  law  for  holding  Iht  term], 

by  the  conaideration  of  the  justices  of  said  court,  recovered  judgment  against  the  said 

[defendant)  for  the  sum  of  — ^  debt  or  damage,  and  the  further  sum  of for  costs 

of  anit,  SB  by  the  record  thereof  in  the  same  court  remaining  appeati ;  which  said  judg- 
ment remains  in  full  force,  unreversed  and  unsatisfied  ;  whereby  au  action  has  aocrued 
to  the  plaintiff,  to  demand  and  have  from  the  said  {difmdanl)  the  sums  aforesaid, 

amounting  to  the  sum  of .     Yet  the  said  (defendant)  has  not  paid  the  same  {nor 

anyjxiTt  thereof  y  Ac 

The  followiriK  i*  the  nsnal  count  in  debt  upon  a  bond :  "  For  that  the  said  {deffn- 

dant)  on ,  by  liis  writing  obligatory  of  that  date,  which  the  plaiiitifr  here  produces 

in  court,  bound  and  acknowledged  himself  indebted  to  the  plaintiff  iii  the  auiu  of 

to  be  paid  to  the  plaintiff  on  demand.     Yet  the  said  (difendant)  liss  not  paid  the 

In  tleblfor  rent,  founded  upon  the  defendant's  occnpeDcy,  and  not  npon  the  inden- 
ture, the  count  ia  aa  follows  :  '*  For  that  the  nlaintilT  on detoised  to  the  said  {de. 

fendaTil)  a  certain  mesmage  and  prpmiaes,  with  the  appurtenances,  situate  in  — — ,  to 
have  and  to  hold  the  same  to  the  said  IfU/mdant]  for  the  term  of thence  atxt  en- 
suing, yielding  and  paying  therefor  to  the  plaintiff,  during  the  aaid  term,  the  yearly 

rent  of ,  to  be  paid  [heri  insert  the  timet  o/pajfmenl],  by  equal  ixntions  ;  by  virtue 

of  which  demise  the  said  {defendant]  entered  into  aaid  demised  premiaes,  and  waa  pos- 

scmed  thereof  thenceforth  and  until  tbe da;  of ,  when  a  large  aunt  of  money, 

to  wit,  the  sum  of  — —  of  the  rent  aforesaid,  accruing  np  to  the  day  last  aforesaid,  was 
dae  and  payable  from  said  {defendant)  to  the  plaintiff ;  whereby  an  action  has  sccrued 
to  the  plaintiff  to  demand  and  have  from  the  aaid  {defendant}  the  said  sum  last  men- 
tioned.    Yet  the  said  {defendant)  has  never  paid  the  same,"  Ac. 

(a)  Enowlet    v.    lP>«tb»T|ii,   ii    Cush.  itiea,  penalties,  and  forfeitures  impoaed  hy 

(Mass.)  129  ;  Allen  o,  Lyman,  1  Williams  statnte,  and  where  no  form  of  action  la 

(Tt.),  ZO  ;  Addiaon  «.  Preatou,  10  Eng.  given.     Com.  ■.  Davenger,  10  Phila.  (Pa.) 

Law  ft  Eq.  1S9.     DebtwiU  lie  for  liabu-  «78  ;  Taughan  «.  Thompson,  IE  111.  SB  I 
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of  the  deed  is  put  in  issue  bj  the  plea  of  non  e»t  factum,wh\eh,  aa 
it  may  also  be  made  in  on  action  of  covenant,  will  hereafter  be 
considered  under  the  title  of  Deed.  The  liabilitj  of  an  heir,  on 
the  bond  of  his  ancestor,  will  be  treated  under  the  title  of  Heir. 

§  280.  Nil  dabet,  wta«ii  prop«r  plM.  When  this  action  is  brought 
upon  a  parol  contract,  or  for  an  escape,  or  for  a  penalty  given  hj 
statute,  the  general  issue  is  nil  debet;  under  which,  as  it  is  a 
traverse  of  the  plaintiffs  right  to  recover,  he  must  prove  every 
material  fact  alleged  in  the  declaration.  And,  on  the  other  hand, 
as  the  defendant  alleges  that  he  does  not  owe,  this  plea  enables 
him  to  give  in  evidence  any  matters  tending  to  deny  the  exis- 
tence of  any  debt,  such  as  a  release,  satisfaction,  arbitrament,  non- 
delivery of  goods,  and  the  like.  And,  generally,  when  the  action 
is  upon  a  matter  of  fact,  though  the  fact  be  proved  by  a  specialty, 
or  by  a  record,  the  plea  of  nil  debet  is  good,  and  will  open  the  whole 
declaration,  as  well  aa  admit  the  defendant  to  make  any  defence 
showing  that  he  is  not  indebted.  But  if  the  specialty  is  itself 
the  foundation  of  the  action,  though  extrinsic  facts  be  mixed 
with  it,  the  rule  is  otherwise.  Thus,  in  debt  for  rent,  due  by  in- 
denture, the  action  is  founded  on  the  fact  of  occupation  of  the 
premises,  and  pernancy  of  the  profits  by  the  defendant,  the  lease 
being  alleged  only  by  way  of  inducement;  and,  therefore,  the 
plea  of  nil  debet  puts  the  plaintiff  upon  proof  of  the  whole  decla- 
ration ;  and,  under  it,  the  defendant  may  give  in  evidence  a  re- 
lease ;  payment ;  or,  that  possession  was  withheld  by  the  lessor ; 
or,  that  he  was  subsequently  ousted  or  evicted  by  the  lessor, 
or  by  a  stranger  having  a  better  titla    If  Uie  ouster  or  eviction 

Portliad  D(7  Dock,  *e.  Co.  v.  PortUod,  dischaTged  in  nota«  or  bonds  dna  on  (pjod 
12  8.  Hod.  77;  Strangt-D.  Potcall,  15  Ala.  solreRt  men  residins  in  the  county  of  Raa- 
454.  ItwillnotliotorecoferdoespttyBbla  dolph,  Virginia."  Botchor  if.  Carlik,  12 
out  of  a  purttcular  fnnd.  Insane  HoBpitol  Ontt.  (Va.)  £20.  Such  an  action  will  lie 
V.  Higgins,  16  111.185.  An  action  of  debt  upon  the  decree  of  a  court  of  equity  for  th» 
is  not  maintainable  upon  an  agreement  payment  of  a  apeciEo  sum,  wbenevet  it  c»B 
that  the  defendant  would  cany  certain  ba  brought  upon  the  jnd|imeut  of  a  court 
gooila  for  the  olaintiff,  in  conaideration  of  law.  The  records  of  both  courts  are  of 
that  the  plaiiitiir  would  carry  a  like  quan-  eqnal  authority.  Pennington  o.  Gibson, 
tity  for  the  defendant.  BracegirdlB  e.  16  How.  (U.  S.)  86- 
Hinckg,  21  Eng.  Law  k  &[.  63*.  But  to  An  action  of  debt  may  be  sustained 
sapport  th*  action  there  must  be  some  upon  an  inatmment  under  wal,  for  a  sum 
proinisa,  express  or  impUod,  to  pay  the  certain  payable  at  a  certain  time,  and  to 
money.  So  it  will  not  lie  on  a  mortgam  a  specified  person  ;  and  any  recital  of  the 
which  contains  no  promiae  to  pay  the  consideration  for  which  it  was  (pven  may 
money  due.  Lamion  ».  Carpenter,  70  IlL  be  rejected  as  surplusage.  Nash  v.  Nash, 
BW;  Fidelity,  tc  Insurance  Co.  t>.  MiUer,  18  111.  79.  See  also  Smith  o.  Webb,  Id. 
80  Pa.  St.  2fl.  105  ;  Dunlap  r.  Buckingbam,  Id.  lOS  ; 
An  action  of  debt  may  be  snatained  on  Tumey  v.  Paw,  Id.  485  ;  Oilman  v.  Lo- 
an obligation  to  pay  a  certain  sum  of  gsu,  SO  La.  An.  PL  II.  127S. 
moite;  with  intersat,  "  which  mm  may  be 
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WW  hy  Hie  lessor,  and  wbs  <rf  only  *  part  of  the  premises,  it  Till 
bar  the  whole  action,  for,  being  a  wrong-doer,  no  apportioamatt 
will  be  made  in  hia  favor ;  bnt  if  it  were  by  a  stranger,  tlie  rent 
will  be  apportioned.  So,  in  debt  for  ao  escape,  npon  a  devattamt, 
the  judgment  is  but  indacemeut,  the  actaon  being  founded  on  the 
fact  of  the  escape  or  of  the  waste.^  (a) 

§  281.  Dvbt  for  rant.  Flaading.  Bvldenoa.  In  debt  for  tent, 
founded  upon  a  demiae  bif  deed,  if  the  defendant  pleads  nil  habuit 
in  tenementit,  the  plaintiff  may  estop  him  b;  replying  the  deed  ; 
but  if,  instead  of  bo  doing,  he  tekes  issue  upon  the  plea,  the  deed 
ig  no  estoppel,  and  the  jury  may  find  according  to  the  truth, 
opon  the  whole  matter.  And  if  he  pleads  nil  debet,  he  cannot, 
under  this  issue,  give  in  evidence  that  the  plaiutifE  had  no  inter- 
est in  the  demised  premises ;  becaase,  if  he  had  pleaded  it  Hpe> 
cially,  the  plaintiff  might  have  replied  the  deed  by  way  of 
estoppel ;  of  which  right  he  shall  not  be  deprived,  but  by  his  own 
laches.'  Nor  can  the  defendant,  under  this  plea,  give  evidence 
of  any  disbursement  for  necessary  repairs,  where  the  plaintiff  Is 
boand  to  repair ;  for  bis  remedy  is  by  an  action  of  covenant.^ 
Bnt  if  it  be  part  of  the  covenant  that  the  tenant  may  make  repairs 
out  of  the  rent,  the  evidence  is  admissible.* 

§  281  a.  D«bt  on  parol  ooutraot.  Id  debt  npon  a  parol  cojttracty 
also,  the  suit  being  founded  npon  the  facts  of  the  transactioo, 
wliether  the  contract  be  express  or  implied,  the  plaintiff  must 
allege,  and  under  the  general  issue  must  prove,  all  the  material 
facts  from  which  the  obligation  arises ;  the  proof  being  generally 
the  same  as  in  an  aatumptit  for  t^e  like  causes  of  action."  And 
the  defendant,  as  before  stated,  may  be  admitted  to  any  defeuce 
which  shows  that  the  plaintiff  never  had  a  cause  of  action  ;  such 
as  infancy,  mental  incapacity,  coverture,  duress,  want  or  illegality 
of  consideration,  release,  or  payment  before  breach,  term  of  credit 

1  Steph.  on  Plead.  177;  1  Chittv  on  Plead.  423  ;  Tyndal  v,  EutehinMii,  S  Lev.  170; 
Ballis  B.  Giddena,  S  Johna.  83  ;  Minton  v.  Woodworth,  11  Johns.  i7i  ;  Janscu  r.  Og- 
trander,  1  Cowen,  870  ;  Stilson  v.  Tobey,  2  Uus.  E21  ;  2  Saund.  1B7  a,  n.  {21,  by  WU- 
lianra.  Se«,  aa  to  apportioTimrnt,  WoodfHU'B  Landlord  k  Tenant,  p.  301,  (Sth  ed.),  by 
WoIUston  ;  Vanghan  v.  BUni^liaTd.  1  YeMet,  17S ;  GUb.  Erid.  28S,  2S1 ;  Boll.  if.  F. 
197  ;  Bredon  ».  Harraan,  1  Stra.  701. 

»  Bull.  N,  P.  170  i  Trevivan  v.  Lawrence,  1  Salk.  277. 

•  Bull.  N.  P.  176,  177  i  Taylor  v.  Baal,  Cro.  El.  222. 

<  CUjton  p.  KjnMton,  1  Ld.  Bayia.  420,  per  Holt,  C.  J. 

*  See  (upm,  tit.  Anumpdt,  JJ  112-129. 

(a)  Hatthem  p.  Redirine,  23  Miaa.  2S3 ;  Zabr.  (S.  J.)  133.      Jfii  d«t«t  cannot  b« 

Kloge.  Ramaay,  13  III.  619.     Toanaction  pleaded  to  au  action  on  tbejodgment  of  a 

on  a  ccnanant  not  to  do  a  certain  thin;!,  the  oonrt  of  another  State.    Buchanao  s.  Port, 

condition  being  set  out  and  the  breacliM  6   Ind,  264 ;  Henzley  e.  Forca,  IS  Aik. 

awigned  in  the  declaration,  nil  debet  ia  not  7S6. 
ft  good  plea.     Hcgencanp  v.  Ackennaa,  4 
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unexpired,'  or  the  like ;  and  may  also  bIiot  manj  matters  which 
go  in  diachai^  of  his  liability  which  once  existed,  such  as  pay- 
mcDt,  accord  and  satisfactioD,  release,  and  other  matters  already 
noticed  in  the  action  of  atiumpait.^ 

§  282.  Btatnta  of  Umitattou  tniut  ba  apedaUy  ptoftdttO.  The 
ttatute  of  limitationa  cannot  be  given  in  evidence  under  the  plea 
of  nil  debet;  it  must  be  specially  pleaded.  Nor  can  a  former 
recovery  by  another  person  be  given  in  evidence  under  this  plea,' 
when  pleaded  to  an  action  of  debt  for  a  penalty  given  by  statute  ; 
for  if  it  could  be  so  shown,  tlie  plaintiff  might  be  deprived  of  the 
opportunity  of  pleading  nul  tiel  record^  or  of  proving  that  the  re- 
covery was  by  fraud."  But  in  debt  upon  a  parol  contract,  under 
the  plea  of  nil  debet,  the  defendant  may  tako  advantage  of  (be 
ttatute  of  frauds ;  for  the  plaintiff,  under  that  issue,  is  bound  to 
prove  his  case  by  such  evidence  as  the  statute  requires.* 

§  283.  Debt  for  penalty.  Brldeuoe.  In  debt  for  a  penalty  given 
by  statute,  and  in  every  other  case,  where  a  criminal  omission  of 
duty  is  chai^d,  whether  official  or  otherwise,  we  have  already 
seen  that  the  allegation,  though  negative  in  its  character,  must 
be  proved  by  the  plaintiff.*  But  if  the  action  is  founded  on  the 
doing  of  an  act  without  being  duly  licensed  or  qualified,  the 
burden  of  proving  the  license  or  qualification  lies  on  tiie  de- 
fendant, because  it  is  a  matter  lying  peculiarly  within  his  own 
knowledge."  (a) 

§  284  PlalnUffa  cue.  The  plaintiff  in  tuch  action,  hesidea 
proving  the  corpua  delicti  as  alleged,  must  also  show  that  the 
action  haa  been  r^ularly  commenced  within  the  limited  time,  if 
the  statute  has  made  this  essential  to  bis  right  to  recover ;  and 
in  the  right  county,  if  any  ia  designated  by  law.^  (b)    If  the  time 

1  Bnminadd  v.  Smith,  1  M.  &  W.  H2. 

*  See  lusro,  J{  135,  136  a.  280. 

*  Bull.  N.  P.  197  ;  Btadon  11.  Harman,  1  Stni.  701. 

*  Flicker  v,  Thomlinson,  1  M.  &  Q.  772.  So,  ia  aaanmpait,  the«am«  defence  U  open 
aDder  the  genont  iasue.  •  Buttemere  c.  Hajes,  G  M.  &  W,  150  ;  Eastwood  v.  Emron, 
II  Ad.  &  El.  483. 

*  Ante,  vdL  L  SJ  7S,  80.  •  AiUe,  toL  L  {  7S. 

'  Bull.  N.  P.  184,  195.  And  see,  aa  to  the  nlacs  where  the  offence  waa  committed, 
Scott  V.  Bnst,  2  T.  B.  23S  ;  Butterfield  u.  Windle,  i  East,  3S5  ;  Pope  a.  Danes,  3 
Campb.  266;  acany  v.  Fneman,  S  B.  &  P.  3S1  j  Peuwii  «.  McGowrau.  8  B.  &a  700. 

(o)  But  if  the  liceuss  ia  to  be  given  by  a  statute  which  prarides  a  penaltr  far  cot. 
the  plaintiff  himaeir.  hs  must  prove  that  ting  timber  on  the  Unda  of  anoUier  with- 
it  was  Dot  gireu.  Abnay  s.  Auatin,  6  111.  out  hia  permimioD,  the  plaintiff  moat  aver 
App.  4S.  and  prove  that  he  ovna  the  land  in  Hbb. 

lb)  And  he  mnat  show  that  hia  action  He  can   make  this  out  prima  fade   by 

ia  clearly  within  the  atztnta,  in  ereryway.  ahowing  poaacadon  ander  a  dent  pnrport- 

Gilbert  d.  Bone,  79  I]L  S43.  ing  to  convey  the  Inod  to  him  in  fee.    Al^ 

In  an  actian  which  ia  inatitated  audet  ney  c  Aiutiii,  6  IIL  App.  4S. 
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of  the  commencement  of  the  action  does  not  appear  on  the  record, 
it  may  be  shown  by  the  writ,  or,  aliunde,  by  any  other  competent 
evidence.^  And  if  part  of  the  penalty  ia  given  to  the  town  or 
parish  where  the  offence  was  committed,  or  to  the  poor  thereof, 
it  must  be  proved  that  the  offence  was  committed  in  that  town  or 
pariah,  * 

§  285.  Dfltano*.  The  d^endant^  in  a  penal  action,  may,  under 
the  general  issue,  avail  himself  of  any  statutory  provision  ex- 
empting him  from  the  penalty,  whether  it  be  contained  in  the 
same  statute  on  which  the  action  is  founded,  or  in  any  other.^ 
He  may  also,  tmder  this  issue,  take  advantage  of  any  variance 
between  the  allegation  and  the  proof  on  the  part  of  the  plaintiff ; 
for,  as  we  have  already  seen,  tiie  plaintiff  is  held  to  the  same 
strictness  of  proof  in  a  penal  action  or  in  an  action  founded  in 
tort,  where  a  contract  is  set  forth,  as  in  an  action  upon  the  con- 
tract itaelf.* 

§  286,  Debt  for  bribery.  In  an  action  of  debt  for  briberj/  at  an 
election,  the  material  fact  is  that  the  party  was  bribed  to  vote ; 
and  the  plaintiff  must  therefore  prove  some  bribe,  promise,  or 
agreement,  according  to  the  statute,  previous  to  voting.  But 
though  several  candidates  are  mentioned  in  the  declaration,  it 
will  not  be  necessary  to  prove  that  the  party  was  bribed  to  vote 
for  more  than  one;  nor  that  they  were  all  candidates;  nor  will  it 
be  necessary  to  prove  that  the  party  bribed  was  a  voter,  the  offer 
of  a  brilJe  by  the  defendant  being  conclusive  evidence,  against 
him,  of  that  fact,'  A  wager  with  the  voter,  by  a  person  who  is 
not  one,  that  he  will  not  vote  for  a  particular  candidate,  is  an 
offer  or  agreement  to  bribe ;  and  in  any  case  is  competent  evidence 
for  the  plaintiff,  the  intent  being  for  the  consideration  of  the 
jnry." 

§  287.  Dofenoe.  The  defendant  in  such  action  may,  under  the 
general  issue,  show  that  the  money  was  a  mere  loan;  but  though 
a  not«  be  given,  the  question  whether  it  was  aioan  or  a  gift  will 
still  be  for  the  jury.^      It  is  no  defence  that  the  party  did  not 

*  JohnsoD  D.  Smith,  2  Burr.  950  :  Gnnser  tr.  GeoTRe,  6  B.  ft  G  149. 

*  Evans  i;  StepheDB,  4  T.  R.  S2S  ;  Frederick  v.  Lookap,  4  Burr.  2018. 

*  Bex  e.  St.  Georf{e,  S  Campb.  222. 

*  AnU,  vol.  i.  ;j  GS,  QS  ;  FHriah  e.  Bnrwood,  S  Enp.  S3  ;  Everstt  v.  Tiudkl,  Id.  169 ; 
Partridge  e.  Cmtea,  1  C.  ft  P.  (>S4  ;  8.  0.  Ev.  4  M.  163. 

*  Combe  r.  Pitt,  3  Bnrr,  1689  i  Rigg  p.  Cunjeaveii,  2  Wila.  396. 

*  Allen  n.  Heam,  1  T.  R.  ES,  SO.  Anon.,  LofH,  552 ;  United  Sutes  v.  WoitBU,  3 
DaU.  884.  See  Commonwedth  v.  Chapman,  1  Virg.  Caa.  188.  Whether  an  agree- 
iiMDt  to  vote  for  each  other's  candidKttH  for  diifereDt  offices  unonnts  to  bribny,  qwen; 
and  see  Commonwealth  n.  Cdlaghan,  2  Virg.  Cas.  4S0. 

'  Salaton  n.  Norton,  1  W.  BL  817,  SIS. 
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vote  as  he  was  requested ;  nor  that  he  never  iDtended  bo  to  do ; ' 
Dor  that  the  partv  corrupted  had  no  ri^t  to  vote,  if  he  ctaimed 
sach  right,  and  the  party  offering  the  bribe  thought  he  had  stieh 
right* 

§  288.  Debt  for  ma  MOapa.  In  debt/or  on  tacape,  the  plaintiff 
must  prove,  (1)  the  judgment  by  a  copy  of  record ;  (2)  the  issuing 
and  delivery  of  the  writ  of  execution  to  the  officer ;  (S)  the  arrest 
of  the  debtor ;  and  (4)  the  escape.  The  process  may  be  proved 
by  its  production,  or,  if  it  has  l>een  returned,  by  a  copy.  If  the 
defendant  has  made  the  return,  this  ia  ccmclnsive  evidence  against 
him,  both  of  the  delivery  of  the  precept  to  him,  and  of  the  facts 
stated  in  the  return.  If  the  process  is  not  returned,  after  protrf 
of  notice  to  tbe  defendant  to  produce  it,  secondary  evidence  of  it 
is  admissible.' (ft)  The  escape,  if  voluntary,  may  be  proved  by 
tiie  party  escaping;  for  though  the  whole  amount  of  the  debt  may 
be  recovered  against  the  sheriff,  yet  this  will  be  no  defence  for 
tiie  debtor  in  an  action  by  the  creditor  t^inat  him.* 

§  289.  BieaobM  of  oovanant.  Where  breaehet  of  covenant  are 
attigned  on  the  record,  the  plaintiff  should  be  prepared  to  prove 
the  breaches  aiwigned  or  suggested,  and  the  amount  of  damages.' 
And  if  the  condition  of  the  bond  declared  on  is  for  the  perform- 
ance of  the  covenants  m  some  other  deed,  he  mast  prove  the  exe- 
cution of  that  deed  also,  as  well  as  the  breaches  alleged.*  If  the 
condition  of  the  bond  is  not  set  out  in  the  pleadings,  but  is  only 
suggested  on  the  record  after  a  judgment  on  demurrer,  the  plain- 
tiff, in  proving  his  damages,  must  produce  tbe  bond,  and  prove 

*  Snl'iton  s.  NoTtbn,  1  W.  B1.  317,  SIS  i  8.  c.  8  Burr.  12>5 ;  Henslov  d.  Fanoet,  3 
Ad.  &  El.  51i  HtniiDg  ■>.  Stokes,  3  U. «  W.  233. 

»  Lilly  B,  Come,  1  Sslw.  N.  P.  850,  n. 
'  Cook  D.  Eound,  1  M.  4  Rob.  612. 

*  BalL  N.  P.  61;  Uuntor  v.  Eiog  4  B.  *  Aid.  310,  p«rAbbott,a  J.  ;<»(«,  toL  L 
S404. 

*  3  SftUDd.  isr  a,  n.  (3)  1  3  PhU.  Evid.  in. 

*  2  PhiL  £Tid.  169. 

(a)  The  Mcspe  may  be  proved  by  eH-  irretiatibis  force.      Shattnok  v.   State,  51 

dence  th&t  the  jailer  permitted  the  pris-  Miivt.  675. 

oner  committed  to  jail  on  Fivcation  to  go         Tlie  Aeiift  cannot  give  evidence  of  th>- 

at  largH  withoatgivinn  »  bond  «s  required  inaolvsncy  of  the  prisouer  as  >  liefrace  or 

bylawlHotchkisan.  Whitten,  71  Mo.  577),  in  mitijpition  of  damages,  bnt  thr  crolitor 

OT  by  proof  that  aFter  giving  hail  for  the  nuv  reeoverthe  jvhole  amoant  in  the  ivrit 

limits,  tbe  prisoner  afterwards  went  be-  and  interest.     Nor  will  a  defect   in  the 

yond  the  limits  {Stickle  a.  Reed,  23  Hna  pToeess  of  commitment,  anless  nich  as  to 

(M.  Y.),  il7).  render  it  void,  be  a  defence.     Dunford  v. 

There  ia  no  need  of  proving  ni^i);enee  Weaver,  21  Han  (N.  Y.),  34B.  But  a  valid 

of  the  sheriff  in  such  a  esse.    He  is  bonnd  order  of  discharge,  thongh  not  served,  is 

to  keep  tbe  prisoner,  anless  the  enatody  is  a  defenin.     Richtnaiid  *.  Pnim,  24  Hvn 

terminated  by  the  act   of   God,  or  some  {S.  Y.),  578. 
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its  idoaUty  witli  the  bond  declared  oa;  but  of  this  fftct,  slight 
eridenoe,  it  seems,  will  ordinarily  suffice.' 

§  290.  Pl«a  of  BolTlt  ad  diem.  The  plea  of  lolvit  ad  diem,  to 
an  acticw)  of  debt  on  a  bond,  payable  on  a  certain  day,  vill  be 
supported  by  evidence  of  payment  before  the  day ;  for  if  the  money 
vere  paid  before  the  day,  the  obligee  held  it  in  trust  for  the  ob- 
ligor until  the  day,  and  then  it  became  his  owQ.^(a)  But  if  the 
bund  was  payable  on  or  before  a  certain  day,  the  payment  before 
the  day  may  be  so  pleaded  and  proved.'  This  plea  may  be  sup- 
ported by  the  lapse  of  twenty  years,  without  any  [tayment  of  in- 
terest on  the  bond  within  that  period.  But  as  the  payment  of 
any  interest  after  the  day  will  falsify  this  plea,  *  the  plaintiff, 
where  interest  or  part  of  the  principal  has  been  so  paid,  should 
{dead  Bolvit  post  diem;  in  which  case  the  lapse  of  twenty  years 
sinoe  the  last  payment  will,  in  the  absence  of  opposing  proof, 
warrant  the  jury  in  finding  for  the  defendant.^  This  presumption 
of  payment,  arising  from  the  lapse  of  twenty  years,  is  not  ccai- 
clusive;  and,  on  the  other,  hand,  the  jury  may  infer  the  fact  of 
payment  from  the  lapse  of  a  shorter  period,  with  corroborating 
circumstances.' 

§  291.  Rebnttal.  This  premmption,  arising  from  lapse  of  time, 
may  be  repelled  by  evidence  of  the  defendant's  recent  admission 
of  the  debt  or  duty;  such  as  the  payment  of  interest,  and  the  like.^ 
But  an  indorsement  of  part  payment,  made  on  the  bond  by  the 
obligee,  is  not  alone  evidence  of  that  fact;  the  indorsement  must 
be  proved  to  have  been  made  at  a  time  when  the  presumption  of 
payment  conld  not  have  arisen,  and  when,  therefore,  the  indorse- 
ment was  contrary  to  the  interest  of  the  obligee.^    This  presnmp- 

■  HndKhiiiKon  v,  Msrsden,  2  Campli.  121. 

*  Tryon  e.  Carter,  7  Mod,  231 ;  b.  c.  2  fitra.  6»4 ;  Dyks  (r.  Sweeting,  Willes,  68S. 
If  one  cinly  of  several  joint  and  ieversl  ohligora  ia  sued,  he  may  give  evideaoe  of  any 
payment  maiie  by  hU  oo-obligora.     Mitchell  a.  Gibbea,  2  Bay,  if&, 

*  2  Sannd.  48  i. 

*  Moreland  r.  Bennett,  1  8tT»,  652  ;  Deuhwn  r.  Crowell,  Coie,  487. 

'  2  Sauni!.  iS  b ,-  Bull.  N.  P.  171;  Moreland  e.  Bennett,  1  Stra.  652 ;  2  Steph,  H. 
P.  125B.  The  plea  oF  aoleil  post  diem  wan  bad  at  commou  law,  but  trai  pemiitied  by 
Stat.  4  Anne,  a.  16,  j  12. 

■  OawalJ  f.  Leigb,  1  T.  R.  271 ;  CdIkU  v.  Budd,  1  Campb.  37.  Ssa  also  4  Bon. 
1983. 

M  T.  H.  371. 

*  See  ante,  vol.  i.  SS  121,  122.  See  also  BoMboora  s.  Billington,  17  Johni.  182 ; 
Bose  V.  Bryant,  2  Csmph.  321.  Tbe  oreditor'i  indonement  alone  is  now  rendered  in- 
iniHir.irnt,  by  Sut.  9  Geo.  IV.  c.  14,  and  by  tbe  itatutea  of  sevoral  of  the  United  BUtes. 
See  UBBwchusetto  Rev.  Stat  c  120,  fi  17  ;  Uaine  Rev.  Stat  c  148,  {  28. 

(a)  Under  plea  of  payment  and  aet-off,     ment  on  a  bnnd  to  plaintiff.     Buffmi 
_Toof  of  a  paymBnt  by  defei  '     "  '      '     •■•  •■  "    ■■    -'   .  ~.  - 

irhi^h  plaintiff  woa  liable  o) 
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tion  may  also  be  repelled  by  eTidenoe  at  other  circumstances,  such 
as  the  plaintiff's  absence  abroad,  and  the  like,  explanatory  of  his 
neglect  to  demand  his  money.  ^ 

§  291  a.  Dobt  on  jodBinaiit.  In  debt  on  a  judgment,  it  has  been 
held,  that  satisfaction  of  the  judgment  may  be  proved  by  parol, 
even  though  the  payment  was  of  a  less  sum  than  the  whole  amount 
due,  provided  it  was  actually  received  and  accepted  ia  full  satis- 
faction of  the  judgment,' (a)  And  if  the  judgment  were  against 
tho  debtor  by  his  family  name  only,  and  in  the  action  of  debt 
upon  it  he  is  sued  by  both  his  Christian  and  surname,  the  plain- 
tiff may  prove  the  identity  of  the  person  by  parol.*(S) 

§  292.  Flea  of  non  aat  botnm.  The  plea  of  non  est  factum,  to  an 
action  of  debt  on  bond,  puts  in  issue  only  the  execution  of  the  in- 
strument declared  on,  and  admits  every  other  allegation.  There- 
fore the  defendant,  under  this  issue,  cannot  give  in  evidence,  as 
a  defence,  any  thiug  arising  under  the  condition  of  the  bond ;  *  (c) 
nor  can  he  show  that  the  bond  was  not  taken  confonnably  to  the 
requisitions  of  a  statute.'^  And  if  the  action  is  against  one  obligor 
alone,  as  jointly  and  severally  bound,  the  plaintiff  cannot,  under 
this  plea,  give  in  evidence  a  joint  bond  of  the  defendant  and  the 
other  person  mentioned,  though  it  agrees  in  date  and  amount  with 

'  NeiTTDan  r.  Nawman,  1  Stsrk.  101 ;  Willaame  v.  Oorm  1  Cunpb.  317.  8aa 
Bast  on  Presumptions,  pp.  187-188.  Tha  whole  golgeot  of  PreanniptiTfl  Evidenca  haa 
beeo  treated  with  mucli  abilil;  and  clearness  b;  Mr.  Best,  in  his  "TmtJM  on  Pre- 
■uiapliouH  oF  Law  and  Fact."  The  lapne  of  twenty  years  is  now  made  ■  bat,  by  3t*t. 
S  &  4  W.  IV.  □.  12.  See  also  Masaachasetta  Rer.  Stat,  c  120,  S  7  ;  Maine  Rev.  Stab 
c.  146,  5  11. 

*  Tarver  r.  RanUii,  3  Kelley,  SIO.  And  see  Sawall  v.  Spuiow,  IS  Man.  Si :  0 
Johns.  221  ;  7  Wend.  301. 

*  Root  B.  Fellowas,  6  Ciuh.  29. 

*  Rice  tr.  Thompaou,  2  Bailey,  S89. 

*  Commisuonen  u.  Haouin,  I  Nott  ft  HcC.  GGl. 

(rt)  Under  a  plea  of  na  debu,   to  an  (fr)  SeealsoBanr  ».  Carotherx,  «  Rich. 

action  upon  a  jiiilgmBiit  recovered  in  an-  S31 ;  Ducommun  *.  Hysinger,  14  IIL  349. 

other  State,  payment  may  be  proved  ;  and  And  where  a  judgment  was  obtained  in 

■  receipt  signed  by  the  plaintiff,  acliaow-  one  State  against  one  J.  P.  M.,  and  an 

ledffing  payment,  though  it  be  not  under  action  od  said  judj^cnt  was  brought  in 

tenF,  is  admissible  as  prima  fcKie  evidence  another  State  apitiat  one  J.  P.  M.,  the 

of  payment,     Clark  v.  Mann,  S3  Me,  288.  identity  of   the    defnndant   will   be   pre- 

A^i/  debet  cannot  be  pleaded  to  an  action  aumed.     Thompson    v.    Manrow,    1    &1. 

on  the  judj[inent   of^  a  court  of  another  428.     When  a  judgment  debt  is  assign. 

State.     Indianapolis,  &c.  R,  R.  Co.  r.  Kis-  able,  any  snb»equent  aasienee  may  sue  og 

ley,  60  Ind.  60.     A  recovery  in  an  action  it.     Wood  v.  Deooster,  88  Me.  612. 

of  debt  on  a  iudgment  should  be  in  form  (e)  Tbe  plea  of  ncm  at  fiicttan  to  m 

of  debt   for  the  amount  of  the   original  action  of  debt  on  a  note  puts  in  issue  only 

judgment  and  for  the  amount  of  the  inter-  the  eJteontioQ  of  tha  note  ;  fraad,  covin,  or 

eat  accrued  thereon  as  damnges.     Spooner  illegality  of  consideration,  cannot  be  proved 

V.  Warner,  2  III.  App.  210  ;  Bachauan  v.  under  it.     Chambera  v.  Games,  !  Greene 

Port,  5  Ind.  26tr  Hensley  e.   Porce,  12  (Iowa),  320. 
Aric.  76(1. 
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the  bond  deBcribed  in  the  declaration.'  So,  if  the  declaration  is 
against  one  as  principal  and  the  other  as  surety,  and  the  evi- 
dence IB  a  bond  given  hy  the  two,  as  sureties  only,  it  is  a  variance 
equally  fatal '(a) 


(a)  An  instrnnieiit  bj  which  three  per-  the  partiM  witliontB  Mai,  •nil  h  vwlulil, 

jona  bound   themselves  to  pa;  a  nun  ol  npon  demnrrer,  that  one  action  of  debt 

money,  and  which  purported  to  be  tittder  might  be  brought  ogainit  >U  the  partaea. 

their  handa  and  Kola,  mi  signed  bjrons  of  Bankin  v.  Holer,  8  Qntt.  (Va.)  S8. 
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HEED. 

§  293,  Proof  nndBr  plea  of  non  Mt  faotnm.  When  a  deed  or 
^>ecialt7  is  the  fouodatioa  ol  the  action,  whether  it  be  eui  actimi 
of  covenant  or  of  debt,  and  the  defendant  wonid  deny  the  genuine- 
ueas  or  legal  formality  of  execution  of  the  instrument,  this  fact  is 
put  in  issue  by  the  plea  of  non  est/actum.  Under  this  plea,  the 
plaintiff  need  not  prove  the  other  averments  in  his  declaration.' 

§  294,  Borden  of  proof.  The  burden  of  proof  of  the  formal 
execution  of  a  deed,  vhether  it  is  put  in  issue  by  a  special  plea, 
or  is  properly  controverted  under  any  other  issue,  is  upon  the 
party  claiming  under  it.  This  proof  consists  in  producing  the 
deed,  removing  any  suHpicions  arising  from  alterations  made  in 
it,  and  showing  that  it  was  signed,  sealed,  and  delivered  by  the 
obligor;  and  where  any  particular  formalities  are  required  by 
statute,  as  essential  to  its  validity,  such  as  a  stamp,  or  the  like, 
the  party  must  show  that  these  have  been  complied  with. 

§  295.  Signing  and  MaUng.  The ,  subject  of  the  production  of 
deeds,  and  of  the  nature  and  effect  of  alterations  in  them,  has  been 
treated  in  the  preceding  volume.'  The  cases  in  which  the  evi- 
dence of  the  subscribing  witnesses  is  dispensed  with  have  also 
been  considered.'  In  the  proof  of  signing  and  sealing,  it  is  not 
necessary  that  the  witnesses  should  have  seen  this  actually  done; 
it  is  sufficient  if  the  party  showed  it  to  them  as  his  hand  and  seal, 
and  requested  them  to  subscribe  the  instrument  as  witnesses.* 
So,  where  the  witness  was  requested  to  be  present  at  the  execu- 
tion of  tbe  writings,  and  saw  the  money  paid,  and  proved  the 
handwriting  of  the  obligor,  but  did  not  see  him  sign,  seal,  or 
deliver  the  instrmnent,  this  was  held  sufficient  proof  to  admit  the 
instrument  to  go  to  the  jury.*    If  ihe  attesting  witness  has  no 

1  Chitty  on  PI.  *!!*,  «28  ;  Ksne  n.  Sanpr,  U  Johns.  89  ;  Gsrfiner  v.  Gardiner,  10 
Johns.  47  1  Peoplp  «.  Kowlsod,  6  Barb.  S.  C.  119.  As  to  the  pnraf  of  a  lost  deed,  aaa 
anie,  vol.  i.  S  SSS,  n. 

>  AnCt,  ToL  i.  §§  in,  CS9-6e3,  E64-568. 

■  Ante,  vol.  i.  Is  G69-G75,  As  to  the  prooF  of  the  formal  execution  of  deeda,  aee  4 
Cniise'9  Dij;.  tit  3S,  c.  2  (areenlearB  n.)  f2d  «d.  ISSS]. 

*  Mimns  V.  Dupont,  S  Wuh.  42  ;  Ledgard  tr.  ThompKo,  11  M.  A  W.  41 ;  tiUtn, 
tit  Willa.  g  878. 

*  Leilier  o.  Levan,  2  DalL  00, 
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recollection  of  the  facta,  but  recognizes  his  own  signature  as 
genuine,  and  from  this  and  other  circumstances,  which  he  states 
to  the  jury,  has  no  doubt  that  he  witnessed  the  execution  of  the 
instrument,  this  also,  uncontradicted,  has  been  held  sufficient^ 
And  if  the  witness  recollects  seeing  the  signature  only,  but  the 
attestation  clause  is  in  the  usual  form,  the  jury  will  be  advised, 
in  the  absence  of  controlling  circumstances,  also  to  find  the  seal- 
ing and  delivery.'  Indeed,  if  there  is  any  evidence,  however 
slight,  tending  to  prove  the  formal  execution  of  the  instrument, 
it  is  held  sufficient  to  entitle  it  to  go  to  the  jury."  If  the  signa- 
ture of  the  obligor's  name  is  made  by  a  stranger,  in  bis  presence 
and  at  his  request,  it  is  a  sufficient  signing.*  (a) 

§  296.  8«aUiig,  In  regard  to  tealing,  where  there  are  several 
obligors  or  grantors,  it  is  sufficient  if  there  be  several  impres- 
sioos,  though  there  be  but  one  piece  of  was.<'(&)    And  in  the  sale 

I  Pigott  i>.  Holloway,  1  Binii.  HM.  Sea  alM  Dewfy  v.  Dewey,  1  Uet.  349  ;  QnimbT 
«,  Buziall,  4  Shi-pl.  470 ;  Nevr  Haven  Co.  Baok  r.  Mitchell,  IS  Conn.  206  ;  ante.  vol.  I. 
S  S72  i  Peanon  v.  Wigbtman,  1  Count.  Aep.  S14  ;  DeDU  b.  Muoq,  1  Cose,  10 ;  Currie 

s.  DonnM,  2  Wash.  ES  ;  KQesell  c.  CoIBii,  8  Firk.  14S. 

9  Burline  c.  Piitereou,  9  C.  &  P.  670  ;  Curtis  v.  Hall,  1  Sonth.  14S  ;  Long  r.  Ram- 
Bay,  1  a.  *  R.  7-i. 

■  Berks.  Tump.  Co.  v.  Myers,  6  S.  &  R.  12;  SigPned  v.  Leran,  Id.  308  ;  Scatt  v. 
Galloway,  11  8.  &  K.  347  ;  Cburchill  v.  Speight,  2  Hayw.  338.  In  New  HamnaLire 
(Ber.  9t.  c.  ISO,  S  S) ;  Connecticut,  (Bev.  St.  ISSS,  y.  390  ;  Coit  ».  Starkweather,  S 
Conn.  293) ;  Ohio  (3  Ohio,  39 ;  Walk.  Introd.  354) ;  Vermont  {Rev.  St.  1839,  c.  60, 
i  4)  ;  Georgia  (Piinee'a  Dig.  p.  160,  g  6) ;  Florida  (Thompa.  Dig.  p.  177]  ;  Michigim 
(Rot.  SL  1H4S,  c  65,  g  8)  ;  and  Arkansas  (Rev.  Su  1837,  c.  81,  S  12) ;  tva  witneasei 
■TO  reiiuired  to  the  Talidity  of  a  deed  of  conveyance  of  lands.  Id  Indiana  (Rev.  St. 
1838,  c.  44,  j  7):  Kew  Jersey  (Elmer'a  Uig.  p.  83,  jlS);  Illinois  [Rev.  St.  1833,  p.  131, 
§  9),  and  in  Alabama  (Aikin's  Dig.  p.  88),  the  deed  must  be  eiUier  acknowladged  be- 
fore a  magistrate,  or  be  proved  by  one  or  more  af  the  attesting  tcitneues,  before  it  is 
admtsaiblt  in  evidence.  But  in  the  latter  State,  the  atatiite  is  not  considered  aa  ex- 
cluding the  proof  by  evidence  ofiunde.  Eohertson  v.  Kennedy,  1  Stew.  246.  See 
further  as  to  witnesses,  4  Cruiie'i  Dig.  Ut.  82,  c.  2,  {  77  n.  (Oreenl.  ed.)  [2d  ed.  1656). 
Whether  a  deed,  invalid  to  pass  the  estate,  for  want  of  witneases,  can  be  read  to  Biijinort 

Freni-h,  3  N.  H,  23J  ;'  Pritohnrd  o.  Brown.  4  N.  H.  897 ;  Merwi'u  v.  Cnmp,  3  Conn.  85, 41. 

*  Hex  v.  Longnor.  1  Nev,  &  Mann.  676.  So  the  party'a  mark  is  a  snflicieiit  signa- 
tare.     Pearey  «.  Dicker.  13  Jiir.  997  ;  Pieree  f.  Hakes,  23  Penn.  St.  (11  HHrria)  231. 

*  Perk,  S 134.  It  baa  also  bren  held,  that  many  obligors  may  adopt  one  seaL  Hol- 
lia  V.  Pond,  7  Hamph.  222.     See,  aa  to  seals,  4  Cruiae's  Dig.  tit.  32.  c.  2    S  ^*,o- 

(a)  LovejoT  e.  Richardson,  08  Me.  886 ;  Willamette  Trnnsportation,  Ac  Co.,  7  Or. 

McMiirtryi',  Brown.  6  Neb,  368;  Mntnal  SSS. 

Benefit  Lifr  Ins.  Co,,  d.  Brown,  SO  N,  J.  (b)  And  a  seal  by  a  wafer  or  Other  tent- 
En.  193  ;  Pieri-e  v.  Hakea,  28  Pa.  St.  281.  cious  substance,  upon  which  an  impression 
When  a  deed,  purporting  to  be  executed  is  or  may  be  made,  is  a  valici  seal  to  a  deed, 
by  •  corporation,  bears  the  corporate  leal  Tasker  d.  Bartlett.  6  Cusli.  (Mass.)  359. 
and  the  aii^atnre  of  the  president  duly  So  a  piece  oF  paper,  gummed  to  the  deed 
proved,  it  la  a  good  execution  of  the  deed  and  stamped.  Ouleapie  v.  Brooks,  2  Badf. 
by  the  corporation.  Uurphv  b.  Welch,  (N.  Y.)  349.  But  a  mere  printing  on  the 
•128  Mass.  439;  Chicago,  Ac,  R.  R.  Co.  e.  paper  of  tbe  deed  has  been  held  not  a  seal 
Lewis,  63  Iowa,  101  ;  Savanoah,  te.  R.  E.  in  Bew  York.  Bichard  v.  Boiler,  0  Dal^ 
Co.  e.  Lancaster,  62  Ala.  SS6  ;  Moore  v.  (N.  Y.),  480. 
VOL.  II.  —  20 
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of  lands  by  a  contmittee  <rf  r  corporation,  it  ii  anfGcient  if  the 
deed  have  but  one  seal,  if  it  be  signed  by  all  the  members  of  titie 
committee.^  If  the  deed  bears  on  its  faee  a  declaration  that  it 
was  signed  and  sealed,  and  there  is  a  seal  upon  it,  proof  of  the 
signature  is  evidence  to  be  left  to  a  jury  that  the  party  sealed  and 
delivered  it,  even  thoagh  the  witness  does  not  recollect  whetber 
or  not  it  had  a  seal  at  the  time  of  attestation.^  (a)  And  if  the 
party,  on  being  inqaired  of,  acknowledge  his  signature  witboot 
objection,  this  also  is  sufficient,'  thoagh  it  were  signed  without 
his  authority.* 

§  297.  DellTftiy.  The  delivery  of  a  deed  is  oconplete  when  tiie 
grantor  or  obligor  has  parted  with  his  dominion  over  it,  with  in- 
tent that  it  shall  pass  to  the  grantee  or  obligee,  provided  the  latter 
assents  to  it,  either  by  himself  or  his  agent.  It  follows,  there- 
fore, that  no  form  of  words  is  necessary  if  the  act  is  done ;  and 
that  the  delivery  may  be  complete  wittiout  the  presence  of  the 
other  party,  or  any  knowledge  of  the  fact  by  him  at  the  time,  if 
it  be  made  to  his  previously  constituted  agent,  or  if,  being  made 


(Oreenl.  ecLj  [3d  ed,  t858|.  In  Kentncky,  obligatory  writingi  nitfaont  wal  aKpluwd 
on  the  Tooting  at  specialties,  by  StHl.  1S12,  o.  875,  £  8  ;  Utigbet  b.  Pukt,  i  BibU 
60  ;  Handle;  v.  Raukin,  4  Monr.  658. 

1  D<H:ker  o.  Freeman,  S  Greenl.  33S.  So,  if  ■  bond  be  «E«catad  by  a  privata  agiBnt 
ofsereral  obligors,  one  anal  is  sufficient.     Mnrtin  v.  Dortch,  1  Stow.  479. 

«  Talbot  V.  Hodson,  7  Taunt  251  ;  a.  c.  2  Marsh.  527  ;  Ball  e.  Taylor,  1  C.  *  P. 
4I7.  In  some  modem  caae»  it  is  held,  that  proof  of  tbe  lifinature  alone  is  anffidmit 
proof  of  tbe  senl,  though  there  be  no  mention  of  the  seal  in  the  body  of  the  initrn- 
nient.  Merritt  v.  Cornell,  6  N.  Y.  Leg,  Ob«.  p.  300;  Taylor  «.  Glaaer,  2  S.  ft  B.  MM: 
Sicatd  V.  DaTi<,  S  Pet.  137;  Lesher  t>.  Levan,  2  DalL  M. 

<  Byera  d.  MeClanahan,  6  Gill  &  J.  850. 

*  Hill  V.  Scales,  7  Yerg.  410.  In  MTeral  of  the  Amoriean  State*,  aonth  of  New 
York,  a  scroll,  made  with  a  pen,  denoting  the  place  of  a  aeal,  la  held  a  aufflcienC  seal- 
ing, i  Kent  CoTnm.  453  ;  M'Dill  v.  M'DiU,  1  Dall.  SS  ;  Long  v.  Bamsay,  1  S.  &  R. 
72;  Tavlom.  Glaaer,  2  S.  S.  R.  504.  But  in  some  Stateti  it  is  nec««ary  that  the  instru- 
ment should  in  such  oases  contain  some  expression  showing  an  intent  to  give  it  the 
effect  of  a  sealed  instrument.  Bninl  v.  BlaigrOTe,  1  Wash.  170  ;  Austen  e.  Whillock, 
1  Hunf.  487;  Anderson  c  Bnllock,  4  Mnnf.  412,  [h)  or,  at  least,  that  the  obligor  ae- 
knowledged  it  as  bis  seal,  United  States  v.  Coffin,  Btk,  140.  In  (few  Jersey,  tbe  scroll 
is  restricted  to  money  bonds.  Hopewell  t>.  Amwell,  1  Halat.  169.  See  also  Ni'whold 
e.  Lamb,  2  South.  449.  Bot  it  seems  that  anch  an  instmment,  in  States  where  the 
eommon-kw  rule  preraila,  would  still  be  regarded  only  as  a  aimpla  conUacL  Adam  v. 
Kerr,  1  a  &  P.  360;  Warren  o.  Lynch,  6  Johns.  33S. 

(a)  In  Mt-CarUy  v.  Tippah  County,  68  {6)  Wilson  tf.  McEwan,  7  Or.  87;  BnT- 

Uiss.  4S3,  749,  it  is  said  that  an  instni-  ton  v.  Le  Roy,  G  Sawrer  C.  CL  510.     Bat 

ment  will  be  considered  seitled  where  the  in  this  case  it  was  held  that  tbe  intent 

intent  to  affix  a  seal  is  clear,  but  that  a  might  be  inferred  from  the  cin^unstancea 

recital  in  the  deed  that  it  is  sealed  is  not  of  the  case  and  the  inatniment  itself, 

enoagb.  When  a  acroll  is  considered  a  seal,  tbe 

Bat  in  Le  Frave  v.  Rlebtnond,  5  Sawyer  word  ' '  teat "  written  in  place  of  a  seal  ia 

Clr.  Ct.  901,  aucb  »  declnratioa  wa*  con-  equally  good.     Lewis  *.  Orerby,  28  Gratt. 

■idered  enough.  [¥«.}  1S7. 
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to  a  stranger,  the  transaction  ia  snbseqnentlj  ratified.^  (a)  The 
receipt  of  the  purchase-money,  or  bringing  an  action  to  recover 
it,  is  evidence  of  ihe  delirery  of  the  deed.'  So,  where  the  ob- 
ligor, after  signing  and  sealing  a  bond,  held  it  out  to  the  obligee, 
saying,  "  Here  is  your  bond ;  what  shall  I  do  with  it  ? "  this  has 
been  held  a  sufficient  delivery,  though  it  never  came  to  the  actual 
possession  of  the  obligee.'  So,  if  the  parties  meet,  read,  sign, 
and  acknowledge  the  deed  before  the  proper  officer,  this  has  been 
held  sufficient  evidence  of  delivery,  though  the  deed  remained 
afterwards  in  the  possession  of  the  grantor.*  Putting  the  deed 
in  the  post-office,  addressed  to  the  grantee,  is  also  held  sufficient.^ 
If  the  effect  of  the  instrument  is  beneficial  to  the  party  to  whom 
it  is  made,  as,  for  example,  if  it  be  an  absolute  conveyance  of 
land  in  fee-simple,  or  an  assignment  to  pay  a  debt,  hie  assent 
to  it  will  be  presumed."  The  possession  of  a  deed  by  the  grantee 
or  obligee  is,  in  the  absence  of  opposing  circumstances,  prima 
facie  evidence  of  delivery.' (fi)     So,  also,  is  the  registration  of  a 

>  Porter  d.  Cole,  i  Greenl.  Sfi,  2fl,  per  MeHen,  C.  J.  ;  anU,  vol.  L  $  G6S,  IL  (S)  ;  4 
Cralse's  Did-  tit.  32.  c.  2,  SS  *".  fl^.  ""^  (Greeiilwfi  «1.)  [2d  td.  ISSfl)  :  Hilb  «. 
Oora,  20  Pick.  2S,  36  ;  H&tvli  c.  Hatch,  0  Maw.  307  :  Mayilard  r.  Mayusrd,  ID  ISam. 
Ufl;  HarriwD  e.  Phillipa  Aundemy,  12  Mass.  456  ;  Clu(i>el  c.  Bull,  IT  UiutB.  213,  220 ; 
WoodniHii  r,  Coolbrath,  7  Greeol.  181;  Goodrich  i.  Vnlker,  1  Johoa.  Gas.  266:  Bumei 
0.  Hatch,  3  N,  H.  304;  Wai-d  v.  Lawia,  i  Pick.  B88;  Goodright  v.  Orfffory,  J.,ofii,  339. 
Tbou^L  the  grantor  die  before  the  deed  reacbee  the  hands  of  Ihe  snmtee,  it  ia  still  k 
good  irUvery.  Wheelwright  f.  Wbeclwright,  2  Mia.  417.  And  it  ii  not  neceaasn'  that 
the  delirer;  be  made  to  an  agent  of  the  gnntee  or  obligee.  Doe  v.  Knight,  G  B,'  A  C. 
S71.  It  may  remain  ia  the  grantor's  own  custody,  as  hailee.  Jil.  ;  Scragham  ■>.  Wood, 
IC  WeaU.  6*5  ;  Hall  p.  Palmer.  S  Jur.  459  ;  Hoj*  v.  Herman,  11  Jur.  1097.  Set 
farther,  VerpUnckc.  Sterry,  12  Johns.  63S;  RujEglesv.  Laifsod,  ISJobna.  286;  Oardoer 
V.  Collins,  8  Mason,  398  ;  Hai-ris  o.  Saunders,  2  Strobb.  £q.  370. 

»  Porter  v.  Cole,  4  Greenl.  20. 

•  Folly  ».  Vnntiiyl.  4  Halat.  163.     See  also  Bj-era  v.  McOanahan,  6  G.  ft  J.  2B0. 
«  Scnigham  e.  Wood,  15  Wend.  646. 

•  McKiDiiey  s.  Rhoades,  5  Watla,  843. 

•  Camp  V.  Camp,  6  Coiiii.  291  i  Jackcon  v.  Bodle,  20  Johns.  184  ;  Halsey  n.  Whit- 
ney, 4  Kuon,  20fl. 

'  Uallor;  v.  As|>mvall,  2  Day,  280;  Clarta  ■>.  Bay,  1  H.  &  J.  823;  Ward  v.  Lewia, 

(«)  If  the  iirantor  deliver  a  deed  to  a  corded  as  heforo  it  was  put  on  record, 
third  person,  to  be  by  him  deliTered  to  the  Psrker  r.  Hill,  Id.  447,  Proof  of  the  ex- 
gnntee  after  the  death  of  the  grantor,  it  eoution  of  a  deed  implisn  proof  of  its  de- 
becomes  a  good  delivery  upon  the  happen-  livrry,  unless  the  objection  he  raited  at 
jng  of  the  contingeiic]-,  and  rclntea  hack  thn  time,  daring  the  trial.  Van  Henase- 
■o  as  to  devest  the  title  of  the  grantor,  by  laer  d.  Secor,  32  Barb.  (N.  Y. )  469.  Aliy- 
relntion  from  thi'  timt  delivery  (Foater  v.  thing  done,  bv  word  or  act,  showing  liint  a 
Mansfield,  3  Met.  <Mh!)s.)  412  ;0'Eellyi!.  delivery  is  intended,  ia  enough.  Burk- 
O'Kelly,  8  Id.  436  ;  Cnraka  u.  Crooks,  34  holder  V.  Carad,  47  Ind.  418  :  Nicliol «. 
Ohio  8t.  610),  or  if  delivered  to  the  officer  Davidson  County,  8  Teun.  Ch.  647. 
Uking  the  acknoHltdgment  or  the  re-  (b)  Goodwin  e.  Ward,  6  Baxt.  (Tenn.) 
enrder,  with  directions  to  give  it  to  the  107;  Roberts  «,  Swearingen,  S  Neh.  868; 
gnin tee  whenever  he  calls  for  it  (Klacke.  Chandlers  Temple,  4  Cuah.  (Mass.)  286; 
Hoyt,  33  Ohio  St.  203;  Young  v.  Steams,  Balkloy  v.   Buffington,  6  McLean   C.  C. 

H    Til       Ann     Jaa\  A^A  *l,a  <4»lina*,-  Tn«^  Kn        AK.^  Hiit     *!,■■     ,nn*r   alan     Ka    WtKiittorl     Vi0 
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deed  by  tlie  grantor,  if  it  be  done  for  the  use  of  the  grantee.^  (a) 
And  where  the  instrument  was  executed  in  the  presence  of  a  wit- 
ness, who  signed  his  name  to  the  attestation  clause,  which  was  Id 
the  usual  formula  of  "signed,  sealed,  and  delivered,"  but  the  deed 
had  never  been  out  of  the  actual  possession  of  the  grantor,  it  has 
been  held  that,  in  the  absence  of  opposing  circamstances,  the  jury 
might  properly  find  that  it  was  delivered.'  And  a  deed  duly 
executed  and  acknowledged  will  be  presumed  to  have  been  deliv- 
ered on  the  day  of  its  date,  unless  the  contrary  is  proved ;  the 
burden  of  proof  being  on  the  party  alleging  a  delivery  on  another 
day.»(i) 

4  Pick.  C18;  UnEon  Bauk  d,  Ridglev,  1  H.  &  Gill,  S34;  H>n  v.  Borbm,  9  B.  &  Ad. 
715;  MBTnar.]  v.  MayUHrd,  10  il»si  456,  4SS;  DeD  o.  Fairlee,  1  >'.  J.  279. 

'  Hedge  i>.  Drew,  12  Pic:k.  141;  Chess  v.  Chwn,  t  Feua  32.  And  we  Poirera  v. 
Rassell,  13  Pick.  69;  El«ay  n.  MeUalf,  1  U«nlo,  323;  Commervi^  Bank  s.  Eeckteei,  1 
Halat.  Ch.  430)  lugnbiDi  r.  Grigg,  13  8.  A  H.  22  ;  Rsthbua  «.  iUtbbUD,  S  Bulk  S. 

1  Hope  V.  Harman,  11  Jnr.  1097.  And  see  Hall  v.  Bunbridge,  12  Ad.  &  EL 
N.  B.  699. 

■  llcConaell  n.  Brawn,  Litt  Si^l.  Caa.  159,  Elsey  v.  Hetcalf,  1  Denio,  323. 

talsa.    Thns  where  the  deed  hul  been  made  proof  tliat  the  deed   haa  been  recorded 

■Dd  Bcknowkil)^   by  (he  gnDtar  before  may  be  rebutted,  as  by  proof  that  it  was 

the  proper  officer,  without  the  knowledfte  iutended  to  confrT  no  benefit  on  the  gran- 

of  the  grantees,  but  not  recorded  till  after  tire,  and  its  eiecution  and  recording  sere 

the  grantor's  death,  thirteen  yeara  later,  not  known  by  him.     Union  Hat,  Ina.  Co. 

and  the  grantees  doHng  that  time  bad  lived  d.  Canipbi.-11,  95  III.  2671  Hawkes  n.  Pike, 

on  the  Und,  which  they  all  worked  iu  com-  106  Mnss.  560. 
mon«'ithtbei(rnntor,andtheltindhsdbe«a         (b)  Hamuin   c.   Oberdorfer,  33  Gntt. 


IB   paid   the     (Vs.)   497.     The  date  of  a  deed  i: 
e  cUnge  ii  *'  


taxes,  and  there  was  no  visible  cFinrige  in  pre»uniptiTe  evidence  of  the  timt         .  . 

the  control  or  managfruent  of  the   land  di'livery,  and  that  presumption  does  not 

after   the   execution    of  the    deed,  it  was  arise  when  there  is  no  proof  or  acknowl- 

held  that  the  poi^sesiiioD  of  the  deed  by  eilgmunt  or  subscribing  witness;  and  it  it 

the  grantees  missel  no  presumption  of  its  utterly  repelled   when  it  appears  iu  tbe 

delivery  om  a  valid  deed,    Stewart  e.  Stew,  proofs  that  the  instmment  continued  in 

art,  60    Wise.  445.     Cf.    Knolls  p.    B^m-  tbe  hands  of  ita   grantor  until    after   its 

hart.  71  S.  Y.  474.     But  the  whole  c)ues-  date.      Hairis  v.  Norton,  16  Barb.  (N.  If.) 

tion   is  one  of  the  weight  c^  evidi-uce.  26i.     It  has  been  held  that  there  is  do 

Snow  V.  Orleans,  128  Mass.  453.  presamption  that  a  forged  instrument  w»!i 

If  the  deed  is  by  scvaml  grantors,  and  drliveied   on   the  day  on  which  it   baain 

the  delivery  by  one,  any  other  may  prove  date.      Remington  Paper  Co.  o.   O'Doagh- 

that   the   delirery  was   anaiilhorized    or  erty,  81  X.  Y.  474.     See  also  ante,  rol.  i. 

frandulent  as  to    him,      Vr'illianison    v.  c  4,  ati<l  notes  on  presumptions. 
Carekaddeo,  36  Ohio  St.   664.     But  cf.        Tbe  certificate  of  acknowledgment  by 

Edwsnls  f.  Dismukes,  53  Tex.  605.  the  magistrate  before  whom  the  deed  is  ac. 

(it)  Whi-n  a  deed  is  u|ion  reoord,  dnly  knowleilged  isf)rinui/aci<  evidence  of  the 

acknowledged  and  atti'5ted,_  that  is  prima  facta  that  it  states  (see  {  299,  pad),  but 

D.  Rge,  !B  mny  he  ahown  to  be  untrue.     Thus,  if  a 

Hun  [y.  mngistrate  for  the  coanty  of  A  properly 

1,  Watson  IT.  Ryan,  3  tskea  the  acknowledgment  of   a  deed  of 

Tenn.  Ch.  40.    There  b  no  delivery  of  the  hind  situated  in  that  county,  and  certiBea 

deed  when  it  is  exccuteil,  acknowltdeed,  the  fact  as  done  in  the  county  of  B,  the 

and  recorded,  and  returned  by  the  register  latter  being  printed,  and  the  magistrate 

to  the  grantor  at  his  request.     Rui'kninn  having  inadvertently  failed  to  change  the 

V.  Ruckman,  33  X.  J.  Eq.  354.      Ami  the  name  of  the  count^   from   B  to  A,  pamt 

presamption   of   delivery    raised   by   the  evidence  is  adminible  to  show  that  the 
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§  298.  Proof  of  BKeoaUon.  If  the  iuBtrument  ia  fonually  ese< 
cuted  ID  a  foreign  coaotry,  and  the  execution  is  authenticated  by  a 
notary  public,  this  is  sufficient  pruof  to  entitle  ittoberead.*  But 
if  the  authentication  was  before  the  mat/or  of  a  foreign  town,  it  is 
not  received  without  some  evidence  of  his  holding  that  office.'  (a) 

§  299.  Aoknowladgment.  Ragutry.  Where  the  instrument  is 
required  by  law  to  be  acknowledged  and  regi»tered,  or  to  be  ex- 
amined and  approved  hj  a  judge  or  other  public  officer,  as  is  the 
case  of  some  official  bonds,  such  acknowledgment  or  other  official 
act,  duly  authenticated,  is  in  some  courta  considered  as  prima 
facie  evidence  of  all  the  circumstances  necessary  to  give  validity 
to  the  instrument,  and,  of  course,  will  entitle  it  to  be  read.^(d) 
Bat  the  practice,  in  this  particular,  is  not  sufficiently  uniform  to 
justify  the  statement  of  it  as  a  general  rule. 

§  300.  Proof  bjr  dofeodMit  n&der  non  oat  faotnm.  Under  the 
issue  of  non  e»t  factum,  the  defendant  may  prove  that  the  deed  was 
delivered,  and  still  remains  as  an  es^ow;*  orhemay  take  advan* 
tage  of  any  material  variance  between  the  deed  as  set  forth  by  the 

>  Lord  Kinnainl  v.  Lcdy  Sdltoun,  1  Hadd.  S27. 

*  Oarvey  b.  Hibbert,  1  Jb.-.  it  W.  180. 

■  See  anU,  vol.  i.  %  673  ;  Craufiird  v.  State,  6  H.  &  J.  !34.  In  tba  fotlowiog  SUtea, 
a  deed  duly  acknowlriged  seems  admiMihle  rti  tvidence,  without  further  proof:  naniely, 
New  York  (nee  1  Rev.  Stat.  p.  759,  }  16)  ;  New  Jersey  (Elmer's  IJifi.  p.  SS,  5  12)  i 
PenuiylvAuia  (Pardau't  Diji.  1837,  p.  2E1,  S  G};  Vir^tiia  (Rev.  Code,  1819,  vol.  i.  p. 
863,  f  6);  North  Carolina  (Rev.  Stat.  1837,  vol.  i.  p.  226,  f  6);  Geoi>rU  {Princea  Dig. 
1837,  p.  313,  %  10);  .Alabama  (Aikin's  Dig.  1833^  88,  %  1);  lUinoia  (Rev.  Stat.  183S, 

ffi.  135,  136,  9  17);  Mississippi  {Aden  Ji  Van  Eoesen's  Dig.  18S9,  p.  2S7,  {  1);  and 
aaouri  {Rev.  Stat  183S,  p.  123,  %  35).  Ab  to  the  acknowledgmeut  of  deeds,  see  4 
CruiH'i  Dig.  tit.  32,  c.  2,  5  80,  n.  (Gt'eeuleafs  ed.  j  [2d  ed.  I8GS].  In  MaaaacbuaettB,  a 
registry  copy  of  a  deed  of  laud  is  not  admissible  in  evidence  sgainat  the  graotM,  with- 
out notice  to  him  to  produce  the  original.  Commonwealth  e.  Emery,  2  Gray,  SO  ; 
Boarne  d.  Boston,  Id.  494. 

•  Bull.  N.  P.  172i  1  Chitty,  PL  424;  Stoytes  e.  Fearaon,  4  Esp.  256i  Union  Bank 
ot  Maryland  v.  Ridgely,  1  A.  A  G.  324. 

acknowledgment  was  taken  in  the  county  deied,  la.     Bishop  b.  Scluieiiler,   4S  Mo. 

of  A.    Angier  o.   Scbieffelin,  72  Pa,  St.  472,    Chatham  d.  Bradford,  BO  Ga.   827. 

lOS.  !□   IlliooiSi  an  anrecorded  deed,  if  dnty 

(a)  A  TMlstry  copy  of  a  deed,  executed  filed  in  the  n-corder'a  office  for  record,  ae- 

In  1792,  acfinowledeed  before  the  "  Mayor  cures  all  the  grant™'a  rights,      Polk  r. 

of  the  city  of  Hudson,"  and  recorded  in  Cosgrove,  Biss,  (111.)  437.     An  office  copy 

the  proper  registry  of  deeds  in  Massachn-  of  a  deed  inUr  jmrtti  executed  in  patJ, 

Bijtta,  in  1802,  may  he  rend  in  evidence  in  acknowledged  and  recotded  in  the  courtit 

a  suit  in  Maasachusetta,  in  the  alwence  of  of  another  State,  is  not  such  a  record  ur 

anything  to  show  that   the  acknowlodg-  judicial  proceeding  as  can  be  ailthenticsted 

ment  wns  not  properly  made  before  such  under  the  act  of  Congress  of  1794,  thoush 

officer.   Palmer  b.  Stevens,  2  Gray  (Mass.),  it  might  p«rhapa  be  included  under  the 

147.  aupplementa]   act   nf   1804.      Warren   o. 

(«)  The  certificate  of  acknowledgment  Wade,  7  Jones  (N.   C),   Uw,  404.     In 

{ssnffieient,  ifit  snbstantially  conforms  to  MaasachuseCta,  the  recorded  deed  of  the 

the  ataWte.     Calumet,  &c.  Co.  e.  Russell,  heir  is  good  against  the  unrecorded  deed 

68  III.  426.     An  unacknowledged  deed,  of   the   peraon   from   whom    ha  inberila. 

though  rpronle<l.  la  not  notice;  but  an  ac-  Earle  v.  Fiak^  lOS  Maaa,  4S1. 
kuDwIedged  deed  recorded,  though  not  In- 
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pluntiff  and  the  deed  prodaced  at  the  trial ; '  (a)  oi-  ma^  {^re  auj 
evidence  showing  that  tiie  deed  either  (1)  was  originally  roid,  or 
(2)  was  made  roid  by  matter  subseqaent  to  its  execotica  and 
before  the  time  at  pleading;  for  it  is  to  the  time  of  pleadiag  that 
the  aTerment  relates.  Tfaos,  the  defendant  may  show  under 
this  issue  that  the  deed  is  a  foi^ry;  that  it  was  obtained  by 
fraud ;  or  was  executed  while  he  waa  isaane,  or  so  intoxicated  as 
not  to  know  what  he  was  about;  or  that  it  was  made  by  Afemd 
covert ;  or  to  her,  but  her  husband  disagreed  to  it ;  or  that  it  was 
delivered  toa  stranger  for  the  use  of  the  plaintifE^  who  refused  it; 
or  that  it  was  nerer  delivered  at  alL'  Or  he  may  show  that»  aiitce 
its  execntioo,  it  has  become  void  by  being  materially  altered  ae 
eatuxUed  by  tearing  off  the  oeaL*  But  matters  which  do  not  im- 
peach the  execution  of  the  deed,  but  go  to  show  it  void<U>le  by  eom'- 
mon  law,  or  by  statute^  such  as  usury,  infancy,  dur^a,  gaming, 
or  that  it  was  given  for  eaae  and  favor,  or  the  like,  must  be  spe- 
eiatly  pleaded.*  And  here  it  may  be  observed,  that,  under  a  gea- 
eral  plea  of  nan  ttt/actitm,  the  burden  of  proving  the  deed  lies 
upon  the  plaintiff;  but  that,  under  any  special  plea  of  matter  in 
avoidance  of  the  deed,  the  burden  of  proving  iho  plea  lies  upon 
the  defendant* 

>  I  ChUtr,  PL  aeS,  2«g.  aU;  mU,  vel.  I,  t  S9;  HowbII  v.  Ricbaidi,  U  East,  lOi; 
Smllow  >.  BeauouDt,  1  ChicCy,  518;  Konefall  c  Tsabir,  7  Taaot.  38S;  Hoi^n  v. 
Edmrda,  fl  Tnnnt.  394;  B.  c  2  Hanh.  M;  Boirditch  d.  Hftwiey,  I  Cuubp.  ISS;  Birch 
a.  Gibba,  6  H.  J(  8.  119. 

»  BiilL  N.  P.  178;  1  C 
S  Cuupb.  S3;  Dorr  e.  Hi 
837;  Babsrts  «.  Jaduoti,  1  Wend.  473;  Itckjtin  v.  Perfcina,  S  Wcod.  308';  Win^M 
worth  •.  3teen,  I  Hen.  ft  MiwL  69;  Curtia  o.  H&U,  1  South.  Ml.  As  to  the  principlca 
on  which  chancery  ocU  in  sntting  aside  dseda  □□  the  groand  of  tlie  iatozicatum  of  tba 
gnntor,  gee  Najik  v.  Baylor,  3  Oru.  &  Wir.  60. 

*  LeyGrld's  Case.  10  Co.  92.  The  intent  with  which  Hie  canoeUation  wu  made  ii 
a  fact  to  he  fonnd  by  thegary.     Grummer  d.  Ailmns,  IS  L.  J.  s.  a.  ili. 

*  I  ChMj,  Pi.  425;  Oarner  d.  Wright,  2  Statk.  35;  Coltoa  «.  Goodridoe,  2  W.  BL 
llOS:  BdIL  N.  p.  172. 

*  Snell  V.  Snell,  4  a  b  C.  741  ;  Baahell  e.  Paatmora,  «  Mod.  218,  per  Rolt,  C.  J.; 
5  Cam.  Di^.  Pleader,  2  W.  18.  If  ■■  indoneoent  on  tb*  back  of  a  deed  has  no  ug- 
oitnre  and  Mai,  hiit  is  claimed  aa  a  defeasance,  the  party  claiming  it  aa  ancb  will  ba 
r«<inired  to  prove  that  it  waa  opoa  the  deed  at  the  tune  of  ita  exeentitKi.  £merson  bl 
Mjrray.  4  N.  U.  17L 


p.  DaTis,  25  111  251.   A  d<ed  nn  to  Lonia    bleby  parol, and thetitleiHRsed'tnAnid^ 
S.;  it  appeared  that   no   penon  of  that    S.    Staak  M.  Sigalkow,  12  Wit.  Mi, 
name  waa  known  to  azigt,  and  the  dicam- 
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§  301  DaTMuip«r  mlnw.  By  duress,  in  its  more  extended  sense, 
ia  meant  that  degree  of  aereritj,  either  threat«ied  and  impend- 
iag,  or  actually  inflicted,  which  is  sufficient  to  overcome  the  mind 

and  will  of  a  peraon  of  ordinary  firamesa^  (a)    The  common  law 

1  ■■  KoQ  Buapicio  ye\  cu^libet  vtai  ve\  meticnlon  lionunis,  Md  taKa  qai  oadare  pos- 
nt  In  rimn  coiiatrntein  ;  talis  euim  dsbet  esse  mstiu,  qua  in  ae  sontmeat  mortia  ^eri- 
caluni,  et  corporia  cruciatum."    Bractou,  lib.  2,  c  S,  par.  11. 

(a)  The  decUioaB Beam  to  tum  mora  on  threat  made  to  tha  wife  to  prosecute  her 

thia  puiDt  than  on  thediatinction  betWMn  hmboiul   Tor  ambexzlement,   in  Endie  v, 

bodily  banii  and  lisnii  to  property  ooty,  Slimmon,  26  N.  Y.  9 ;   Singer  Mauufac- 

mentioned  below.      If  the  threats  are   of  turing  Co.  o.  Ravson,  fiO  Iowa,  S34 ;   or 

■Dch  a  UBtnre  as  to  induce  a  man  of  no-  extortinfc  a  note  from  a  father  b;  arresting 

•ouable  coimge  to  net  winit  his  «tll,  his  hia  son  (Sbenk  d.  Phelps,  fl  III.  App.  61S); 

act  ia  not  ToluDtary,  and  any  claim  wliii^b  or  a  morlgage  from  an  aunt  bj  thrratening 

is  baMid  on  the  voluntarinen  of  such  an  act  her  D^hew  vttli  arrest  (Sharon  v.  Gagtr, 

most  fail.     But  if  tha  violence  ufforad  is  46  Conn.  ISS),  have  been  held  to  be  du- 

Dot  of  such  a  nature,  the  act  may  be  vol-  ress.     But  a  threat  bv  a  husband  to  his 

antary.     Thus,  where  thu  defendant  in  an  wife  that  ha  will  conitnit  suicide  is  not  such 

action  on  a  promissory  note  was  threat-  duress.    Wright  v,  Kemington,  II  N.  J.  L. 

•Dad,  as  he  was  taking  the   train   From  48 ;  Lefebrre  v.  Detruit,  SI  Wix.  336.    But 

Nashville,  Tenn.,  to  hta  home  in  Haine,  a  threat  by  tha  husband  that  he  will  ahan- 

that  he  would  not  be  aJlowed  to  leave  the  don  her  tC  she  does  not  sign  a  deed  is 

town  till  he  signed  the  note,  bat  there  was  enough  to  avoid  it.     Kocoiirek  c.  Marak, 

Qo  lueuaco  of  violence  and  no  officer  prea.  Gi  Tex.  SOI  ;  Line  v.   Blizzard,  70  Ind. 

«nt,  nor  pretence  of  legnl  authority,  thia  23.     The  fraudulent  seizinE  and  withhold- 

was  biild  not  to  be  a  sufficient  defence  to  iug   of   property   by  legal    process   may 

the  actioQ.     Seymonr  d.  Piescott,  6EI  He.  amount  to  dareas.     8pai<l  e.   Barrett,  57 

976.  III.  289.     And  the  conrta  ahow  a  tendency 

Radfield,  J.,  in  his  note*  to  a  former  to  give   the   rule  as  to  duress  per  minat  a 

edition,  eayn :  "Itwonldaeemthattherule  broader  applicntion  than  formerly.     Trea- 

of  taw  in  regard  to  duress  ptr  mtno*  is  pass  to  real  estate,  withholding  personal 

staled  too  narrowly  in  the  text.     In  Rob-  property,  end  tha  like,  have  been  held  to 

iosoD  0.  Oould,  II  Cnsh.  (Maaa.)  67,  the  fw  duress  if  they  so  far  overcnmo  the  party 

Snpreme  Judicial  Court  or  Moaaachuaetta  threatened,  that  the  obligation  sued  upon 

■ay  that    'duress  by  menaces,   which  ia  would  not  have  been  entered  into  had  the 

deemed  sufficient  to  avoid  contracts,   in-  acta   not  been   done.      United   States  v. 

olndes  a  threat  of  imprisonment,  inilncing  Huckabee,  IB  Wall.  (IT.  S.}  481  ;   Miller 

amsonablefearofhisaofHbartv.     9  Bok  *.  Miller,  SS  Pa.  St.  ISfl  ;   Walbridge   ■>. 

Ah.  I2i  ;  a  Inst.  482.  4S8 ;  Bao.  Ab,  Da-  Arnold,   21   Conn.    331.      See  also  anU, 

IMS,  A:  fiO  Amer.  Jur.  B4.'     Bo  a  threat  j  121,  n.     But  a  threat  to  sue  (Harris,  d. 

of  ImprisoBment  has  beea  held  to  amount  Tyson,  U  Pa.  St.  847);  or  to  proaecuta 

to  dnr^     Foihay  v.  Ferguson,  6  Hill  merely  {Harmon  n.  Harmon,  61  Mi-.  227  ; 

1H.  y.),  15*;  Taylor  v.  Jacques.  109  PUnt  •-  Ounn,  2  Woods  C.  C.  872),  is 
loss.  291.  It  is  mot  necaasary  that  tha  aot  doress.  Nor  is  a  pressing  want  o( 
vicjence  ahonld  be  oBered  to  the  party  who  m<HNy>  Uillei  ■.  Coates,  4  K.  Y.  Sup. 
is  to  aign  the  daed  <u>  make  tha  contnct.  Ct  429.  Nor  is  the  payment  of  taiea  li- 
lt ia  enough  if  it  ia  offered  to  a  peraon  in  l^^y  ataessed,  Swan«ton  v.  ^ams,  68 
whom  he  IS  so  inteteated  that  he  acta  111.  16fi.  After  ail,  perhapa  the  real  qnea- 
nnder  the  tear  of  snch  violence.     Thna,  a  tion  ia,  whether,  under  the  circumstancea. 
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haa  divided  it  into  two  claasea ;  namely,  duress  per  minai,  and 
dureaa  of  imprisonment  Duress  per  mina$  is  restricted  to  fear 
of  loss  of  life,  or  of  mayhem,  or  loss  of  limb;  or,  in  other  words, 
of  remediless  harm  to  the  person.  If,  therefore,  duress  per  minat 
is  pleaded  in  bar  of  an  action  upon  a  deed,  the  plea  must  atate  a 
threat  of  death,  or  mayhem,  or  loss  of  limb ;  and  a  threat  to  this 
specific  extent  must  be  proved.  A  fear  of  mere  battery,  or  of 
deatruction  of  property,  ia  not,  technically,  dureaa,  and  therefore 
is  not  pleadable  in  bar;'  but  facta  of  this  kind,  it  is  conceived, 
are  admissible  in  evidence  to  make  out  a  defence  of  fraud  and 
extortion  in  obtaining  the  instrument* 

§  302.  DnxMB  of  impTlBoninaat.  The  plea  of  durett  of  impriton- 
ment  is  supported  by  any  evidence  that  the  party  was  unlawfully 
restrained  of  his  liberty  until  he  would  execute  the  instrument 
If  the  imprisonment  was  lawful,  that  is,  if  it  were  by  virtue  of 
legal  process,  the  plea  is  not  supported,'  unless  it  appear  that  the 
arrest  was  uponprocesssuedoutmaliciously  and  without  probable 
cause ;  or  that,  while  the  party  was  under  lawful  arrest;  unlaw- 
ful force,  constraint,  or  severity  was  inflicted  upon  him,  by  reason 
of  which  the  instrument  was  executed.*  (a)    But  in  all  cases  tbe 

1  1  Bl.  Comm.  181.  In  Loninani,  my  thnsU  will  iavalidate  a  contnct,  if  thsy  an 
"  (och  aa  would  niitanlly  operate  on  a  person  of  ordinary  firmnesi,  and  inspire  a  JBit 
fear  of  gra,t  ii^ury  Ui  penon,  r^vlaliim,  or  fortimt."  Civil  Code  Ia.  art  1845.  And 
the  age,  sex,  healtb,  dupoaidoD,  and  other  circumstances  of  the  party  threatened,  ara 
taken  into  conaideration.  Id.  Tbe  contract  is  equally  iuTalidated  by  a  ials«  report  o[ 
threats,  if  it  were  made  under  a  belief  of  their  truth ;  and  by  tbreaCa  of  injiuy  to  the 
wife,  husband,  descendant  or  aacendant  of  the  party  contracting.  Id.  aits.  ISM, 
1S47.  These  rules  apply  to  cases  where  there  may  ba  some  other  motire  far  mailing 
the  contract  beaiJes  the  threats.  But  if  there  is  no  other  motiTe  or  CMue,  Hum  any 
threats,  even  of  slucht  injury,  will  invalidate  IL     Id.  art.  1853. 

*  See  Evans  v.  Huey,  1  Bay,  13  ;  Collins  e.  Westbnry,  2  Bay,  311 ;  James  c.  Rob- 
erts, 18  Ohio,  fi48  ;  Sasportas  v.  Jennings,  1  Bav,  470,  475.  In  this  last  case,  the  rule 
is  broadly  laid  down,  that  where  assumpsit  would  lie  to  recover  bauk  the  money,  had 
it  been  pud  under  restraint  of  eoods,  a  promiae  to  pay  it,  made  muier  the  like  circum- 
•tenees,  may  be  avoided  by  a  plea  of  dureaa. 

•  1  BL  Comm.  133,  137  i  Hob.  206,  207;  2  Inat  482 ;  AnoD.,  1  Lev.  68,  69 ;  WD- 
cox  D.  Howlaod,  23  Pick.  1S7;  Waterman  n.  Banatt,  1  HairincL  311;  NeaUy  «.  Gieu- 
oogb,  5  Foster  (N.  H.),  325. 

«  Anon.,  Aleyn,  S2  ;  Watkina  ».  Burd,  B  Mass.  SM. 

the  threats  are  the  means  by  which  the  adminioiu  wen  made  becanse  they  won 

TOTty  making  them  gaina  an  nnjust  edvan-  trae,  or  because  tha  party  making  them 

tagi."  Ku  under  duraa.     Tilley  o.   Damon,  11 

(a)  Soule  V.  Bonney,  37  He.  128;  Breck  Cnsb.  (Mass. )  2i7.     So  is  a  lawful  arrest, 

V.   Blonchard,  22  N.  H.   303;  Taylor  e.  for  an   nulawful   purpose.     Severwice  v. 

Cottress.  16  III.  93.     Not  only  is  a  direct  Kimball,  8  N.   H.  3Sfl  ;  Heaps  v.  Dun- 

promise  void,   if  made  under  duress  and  ham,  9G  III  G83.     So  is  an  arrest  for  ■ 

an  illegal  arrest,  but   so  also  are  admis.  Just  cause,  but  br  irregular  prooeedinira. 

dona  thus  made  of  a  former  promiae  ;  and  f  iaber  e.  Shattuok,  17  Piok.  (UasB. )  2G& 
the  joiy  cannot  inquire  whether  tueh 
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duress  most  affect  the  party  himself ;  for  if  there  be  two  obligors, 
one  of  whom  executed  the  bond  by  dnrese,  the  other  cannot  take 
advantage  of  this  to  avoid  the  bond  as  to  himself .  ^  (a) 

1  Uiucombe  n.  SUuding,  Cro.  Jac.  1S7 ;  Thompson  d.  Lockwo&d,  IS  Jotms.  SG9. 

(o)  Mantel  v.  Gibbs.  1  BrowuloT,  64  ;  tiea  upon  a  recognizance  cannot  plead  the 

Wayne  u.  Sands,  Id.  351  ;  Sliep.  Touch,  dnresa  of  their  principal  in  discharge  of 

.  62  ;  McClintick  d.  CuoimiuB,   3  McLean  their  UahiUty.     Pluiuer  v.  People,   IS  HI. 

a  C.   158  ;   20   Amer.  Jur.   26  ;  Bobin-  8GS.     Bot  see  State  ■>,  Snmtley,  37  Ala. 

son  V,  QonlO,  11  Cuah.  (Mass.)  G7.    Sore-  4i. 
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EJECTMENT. 


§  808.  BlsebBent  d«liMd.  This,  which  vas  origioaUy  a  per- 
sonal action  of  trespass,  is  now  a  mixed  action,  for  the  recovery 
of  land  and  damages,  and  is  become  the  principal,  and  in  some 
States  the  only,  action,  by  which  the  title  to  real  estate  is  tried, 
and  the  land  recovered,  (a)  In  several  of  the  United  States,  the 
remedy  for  the  recovery  of  land  is  by  an  action  frequently  called 
an  ejectment,  but  in  form  more  nearly  resembling  the  writ  of 
entry  on  disseisin,  in  the  nature  of  an  assize.'  But  in  all  the 
forms  of  remedy,  as  they  are  now  used  in  practice,  the  essential 
principles  are  the  same,  at  least  so  far  as  the  law  of  evidence  is 
concerned.  The  real  plaintiff,  in  every  form,  recovers  only  on 
the  strength  of  hia  own  title ;^(b)  and  he  must  show  that  he  has 
the  legal  interest,  and  a  posaettory  title,  not  barred  by  the  statute 
of  limitations.^ 

§  304.  Fioof  under  ganeral  Imds.  When  the  title  of  the  real 
plaintiff  in  ejectment  is  controverted  under  the  general  itvue,  he 
must  prove,  (1)  that  he  had  the  legal  ettate  in  the  premises,  at  the 
time  of  the  demise  laid  in  the  declaration ;  (2)  that  he  also  had  the 
right  of  entry;  and  (3)  that  the  defendant,  or  those  claiming  under 


>  Jackgon  □□  Real  Actions,  3,  4. 
»  Ro8 11.  Harvey,  i  Burr,  2484,  2*1 

).  32,  2B5,  by  TilliugbMt;  1  Chitty  on  W.  173 ;  WilUama  v.  InKalb,  21  Pick. 


•.  Harvey,  4  Burr,  21S4,  24S7  ;  JaclnoD  on  R«d  Actions,  p.  5  ;  Adaroa  o 
■" •■  InKi" 


(a)  ^ectmsnt  Aon  not  lie  to  snforce  United  StatM  lair,  the  party  first  com- 

■u  incorporral  hereditament     Harlow  v.  menciiig  proceedings  has  the  better  right. 

Lake  Superior  Mining  Co.,  3S  Mich.  IDS ;  Young  v.  Shinn,  48  Cal.  3S.     A  patent 

Taylor  u.  Gladnin,  40  Mich.  232.  of   knd  from  the   State   is  prima  facie 

1b)  Ifthrop  r.  American  Emigrant  Co.,  evidence  of  title  in  the  grantee,   who  is 

owo,  547.     Though,  in  ejectment,  the  not  to  be  calleiL  upon   to  produce  proof 

plaintitF  cannot  recover,  except  by  proring  of  the  regularity  also  of  the  preliminary 

title  in  himself,  yet  when  the  parties  claim  proceedings.     Brady  e.  B^an,  9S  Barb. 

under  con Bicting  titles,  and  the  onlyijiws-  (S.  Y.)  633.    So  isacertiUcateof  parchaa 


s  which  of  the  two  is  good,   it  is    of  public  lands  issned  to  the  plaintiff  br 

E roper  to  instruct  the  jury  that  tiie  one    the  United  States.     Sacramento,  &c.  Bank 
aring  the  beat  title  must  recover.     Bnse-    v.  Hynea,  SO  Cal.  195.    So  the  certificate 


•I.  Coaree,  14  CaL  91.     See  also  pot,  of  location  of  a  Stalo  acbool  Uads  ii 

§1 331,   813,  n.     And  wbet«  two  parties  hands  of  the  person  to  whom  it  is  issued 

hare  equal  rights  to  acquire  public  land,  or  his  vendees,  is  prima  Jadt  afldalioe, 

one  nnder  State  law,  and  the  other  under  Stanway  v.  Rafaio,  51  Cal.  41, 
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faim,   vera  in  poatgation  of  the  premises  st  the  time  when  the 
declaratioB  in  ejectment  tbs  leFTed.' 

§  305.  WbMt  UiM*  k^  pElvitr  la  wrtate.  If  a  privity  m  estate  has 
subsisted  between  the  parties,  proof  of  title  is  ordinarily  unneces- 
sary ;  for  a  partjr  is  not  permitted  to  dispute  the  original  title  of 
him  by  whom  he  has  been  let  into  the  possession.^  This  rule  19 
extended  to  the  case  of  a  tenant  acquiring  the  poesession  by  wrong 
against  the  owner,  and  to  cne  holding  over  after  the  expiration  of 
his  lease.'  And  when  the  relation  of  landloird  and  tenant  is  once 
established  by  express  act  of  the  parties,  it  attaches  to  all  who 
may  succeed  to  the  possession  throagh  or  under  the  tenant,  whether 
immediately  or  remotely,  the  sncceeding  tenant  being  as  much 
affected  by  the  acts  and  admiasiona  of  his  predecessor,  in  regard 
to  the  title,  as  if  theywere  his  own.*  Even  an  agreement  to  pur- 
chase tl>e  liuids,  if  made  deliberately,  estops  the  purchaser  from 
denying  the  title  of  the  vendot*  But  evidence  of  an  agreement 
for  a  lease,  if  none  was  e^er  executed,  is  not  alone  aufficient  to 
establish  this  relation,  against  atcnant  already  holdii^  adversely.* 
Nor  is  the  tenant  precluded  from  showing  that  an  agreement  to 
purchase  fnm  the  plaintiff  was  made  by  him  under  a  mistake,  or 
that  the  title  was  in  himself,  or  out  of  the  lessor ;  ^  or  that  a  lease, 
which  he  has  taken  while  in  possession,  was  unfairly  imposed 
upon  him,  by  misrepresentation  &nd/raud.^  The  same  principle 
applies  to  any  other  act  of  acknowledgment,  amounting  to  an  ad- 

)  Adnms  on  Inject,  p.  347.  \>j  Titlingliwrt. 

'  Ante,  Tol.  i.  Sj  24,  2i ;  Admmi  on  E;iect.  p.  247,  V  TilUngtiut ;  "Wood  w.  Da;, 
7  Tatint.  646;  1  Moore,  339;  Jackuin  v.  Reynolds,  1  Caines,  444;  Jackson «.  VThitTord, 
2  Caincs,  216  ;  Jaclcsoii  r.  Voabarg,  7  Johua  18S  ;  Willwrna  v.  Annapolis,  S  H.  &  J. 
533  ;  Jackson  v,  St«vart,  6  Johns.  34  ;  Jecksoii  *,  T)e  Walts,  7  Johns.  1G7;  Jsckson  v. 
Hinman,  10  Johna  293 ;  Doe  c  Edvards,  0  C.  &  P.  808.  The  teBsee  of  a  cloaa  in  ser- 
mltv,  demised  to  him  hj  one  of  snend  tenants  in  common,  cannot  set  up  an  adTsrse 
title'in  bar  of  an  action  by  hU  lessor.  Doe  v.  Mitchell,  1  B.  &  B.  11  ;  Jsckaott  «t 
Creal.  IS  Johns.  116. 

*  Jnckson  v.  StvlM,  1  Ck>wen.  676  ;  Doe  d.  Bavtap,  S  Ad.  t  £1.  ISS  i  4  N.  &  H. 
837.  So,  though  the  landlord'!  title  was  acquirM  br  wTong  (Pany  v,  Hnna^  Holt'a 
Case*.  4B9J  ;  or  was  cnlj  an  equitable  title  (Do«  v.  Edwards,  6  C.  &  P.  208). 

*  Tsylor  B.  Needliaro,  3  Tsant.  278  !  Doe  •.  Mills,  2  Ad.  *  El.  17  ;  Doe  c.  Lewis, 
S  AiL  &  KU  677 ;  Jackson  v.  Davi^  6  Cowen,  123 ;  Jackson  v.  Haraen,  7  Cowen,  323  i 
Jackson  v.  Scisssm,  3  Johns.  499 ;  Graham  >.  Hoore^  4  S.  ft  R.  467  ;  Jackson  v. 
Walker,  7  Coven,  637  :  Coopet  a.  Blandy,  4  M.  &  Scott,  562 ;  Doe  e.  Mtzen,  3  M.  & 


«ob.  6«:  Barwick  v.  Thompson,  7  T.  fi.  488.  The  purchaser  at  a  sheHrs  sale  is  privy 
to  the  debtor's  title,  and  is  therefore  ennally  aatoppwl  vith  him.  Jackson  i>>  Graham, 
S  Cainea,  188  ;  Jackson  w.  Bush.  10  Johi 


*  Whiteside  f.  Jacksoo.  1  Wend.  418 ;  Jackson  n.  Walker,  7  Cowan.  <t87  :  Jackson 
«.  ITorriB.  Id.  717 ;  HwnUton  v.  Taylor,  Litt,  Sal.  Caa.  444 ;  Doe  d.  Burton,  S  Ens. 
U»  k  Eq.  325. 

■  JocktoD  a.  Cooley,  3  Jobna.  Caa.  2SS. 
1  Jackson  «.  CuerdsB,  3  Johns.  Cas.  353. 

*  Brown  a,  DysinKcr,  1  Rawls,  408 ;  HilW  v.  U'Brier,  14  S.  k  K-  382  ;  HaimltOD 
•.  Hartden,  6  Bion.  4&i  Jackaon  n.  Jhjtei^  14  Jobu-  tU;  Jackson  v.  Horrid  7  Cow«^ 
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miBsioa  of  tenancy  or  title.^  Bat  the  tenant  may  always  show 
that  his  landlord's  title  hat  expired;*  or  that  he  has  sold  his  in* 
terest  in  the  premiaes ;'  or  that  it  is  alienated  from  him  by  judg- 
ment and  operation  of  law.* 

§  806.  Proof  of  piiTity.  One  of  the  ordinary  methods  of  estab- 
lishing a  privity  in  estate  is  by  proof  of  the  payment  of  rent  which 
is  always  prima  facie  evidence  of  the  title  of  the  landlord,  and  is 
conclusive  against  the  party  paying,  and  all  others  claiming  undei 
and  in  privity  with  him.*  (a)  And  the  payment  of  rent,  aft^r  aii 
occupancy  of  many  years,  is  sufficient  evidence,  if  unexplained,  to 
show  that  the  occupancy  l>ega&  by  permission  of  the  party  to 
whom  it  was  paid.^ 

§  S07.  Sama  aubjoot.  Where  both  parties  claim  under  the  same 
third  person,  it  is  prima  fame  sufficient  to  prove  the  derivation  of 
title  from  him,  without  proving  his  title,  (i)  So,  if  either  has 
held  under  such  third  person,  as  his  tenant,  and  is  thereby  es- 
topped to  deny  his  title.'  (e)  But  the  defendant,  if  not  otherwise 
estopped,  may  still  set  up  a  title  paramount  to  the  common  source, 
and  derive  to  himself ;  or  a  title  under  an  incumbrance  created  by 
the  common  grantor,  prior  to  the  title  of  the  plaiBti£E.*(rf> 

>  Orsgorr  V.  Doidgc.  3  Bint;.  474;  s.  0.  11  Moore,  S94. 

1  Neive  V.  Mnss,  1  Bing.  S60  ;  a  o.  S  Hoom,  389  ;  EngUod  v.  SIttde,  4  T.  B.  633 ; 
Doe  e.  Whitroe,  1  Dowl.  &  R.  1  ;  Brook  v.  Briggs,  2  Bing.  M.  C.  672. 

•  Doe  V.  WuUon,  2  Stark.  S30. 

•  Jaekiion  v.  Davis,  5  Coven,  123,  135 ;  Carop  v.  Camp,  6  Conn.  291, 

'  Doc  V.  Peg^,  1  T.  R.  753,  759,  Q.  ;  Doe  t>.  Ctnrke,  Peake,  Add.  Cu.  33G  ;  Hall 
V.  Butler,  10  Ad.  &  EL  201  ;  s.  o.  2  P.  &  D.  371 ;  Jew  v.  Wood,  1  Craig  &  PhiL  185 ; 
fi  Jur.  951. 

•  Doe  V.  Wilkinson,  3  B.  &  C.  113. 

I  Adams  on  E^eut.  p.  218,  bj  Tillinghast  But,  in  the  Tormfr  case,  a  mere  pooco- 
•OTj  title,  vrhich  7011111  be  good  against  •  stranger,  And  may  hnvc  Ix^n  gained  bj  a  tor- 
tbus  entry,  is  not  alvraje  sufficient.  Sparbank  d.  Bullard,  1  Het.  95  ;  Oakes  s.  Many, 
10  Pick.  105. 

•  Wolfe  u.  Dowell,  13  3.  &  M.  10& 

(fi)  Evidenca  of   payment   by  defend-  had  notitlesnd  conveyed  nothing  by  either 

ant  to  plaiutilf's  Tendor  after  the  asle  will  deed.   Either  pnrtyninysetupaparamonnt 

not  be  receivnd  to  proTe  the  occupation,  claim,  if  not  otherwise  estopped.     Wada 

Johnson  v.  Futch,  57  Uiss.  73.  t>.  Thompson,  52  Miss.  867.     A  defendant 

{b)  Croniu  c.  Gore,  38  Mieh.  3S1;  Mil-  in  ejectment,  for  the  purpose  of  iiroTing 
ler  v.  Hardin,  SI  Ho.  515;  Spect  r,  title,  niayahow  eren  by  presumptive  evi- 
Gregg,  51  Cat.  108.  And  that  they  derive  dance  an  ontstan ding  title  in  another,  eveir 
from  a  common  source  umy  be  proved  by  though  defendant  he  in  no  vay  connected 
the  sffidsvit  of  plsintiCTB  attorney,  based  with  snch  outstanding  title.  In  Rncb  sc- 
on ixinversations  witji  the  parties  and  ex-  tions,  rircumstances  in  themselves  slight 
aminationa  of  the  deeds  on  record.  Harts-  and  trivial,  if  accominnied  bylong-contin- 
bom  V.  Dewson,  79  lU.  108.  nod  possession,  should  be  allowed  to  go  to 

(f)  Mickey  ■>.  StrattOD,  5  Skwyer  C.  the  jury  aa  evidence  for  the  defendant  to 

Ct  475.  prove  the  presamed   existence  and  losi  of 

(d)  Thoa,  in  Henry  v.   Raichert,   23  deeds  and  other  inEtmments.     Townaend 

Hun  (tl.  Y.),  391,  the  defendant  was  al-  v.  Downer,  32  VU  183. 
lowed  to  show  that  the  common  grant<» 
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§  808.  IdvnUty  of  eaute.  The  identity  of  the  lands,  and  the 
poitension  of  them  by  the  defendant,  may  be  proved  by  the  pay- 
ment of  rent,  or  by  the  defendant's  admission  of  his  tenancy,  or 
by  any  other  competent  evidence  of  the  fact;  it  being  merely  a 
matter  of  fact,  provable,  like  other  facts,  by  parol  evidence.^ 

§  309,  VThaX  Uneal  belr  mnet  prora.  The  party  claiming  as 
lineal  heir  must  prove  that  the  ancestor  from  whom  be  derives 
title  was  the  person  last  seized  of  the  premises  as  his  inheritance, 
and  that  he  is  the  heir  of  such  ancestor."  (a)  This  seisin  may,  in 
the  first  instance,  be  proved  by  showing  that  the  ancestor  was 
either  in  actual  possession  of  the  premises  at  the  time  of  his 
death,  and  within  the  period  of  the  statute  of  limitations,  or  in 
the  receipt  of  rent  from  the  terre-tenant;  possession  being ^n'ma 
facie  evidence  of  a  seisin  in  fee.^  If  he  claims  a«  collateral  heir, 
he  must  show  the  descent  of  himself,  and  the  person  last  seized, 
from  Bome  common  ancestor,  together  with  the  extinction  of  all 
those  lines  of  descent  which  would  claim  before  him.  This  is 
done  by  proving  the  marriages,  births,  and  deaths  necessary  to 
complete  his  title,  and  the  identity  of  the  persons.* 

§  310.  Devlaea.  Where  the  plaintiff  claims  as  devitee  of  a  free- 
hold, be  must  prove  the  seisin  and  death  of  the  devisor,  and  the 
due  execution  of  the  will;  unless  it  is  thirty  years  old,  in  which 
case  it  may  be  read  without  further  proof;  and  the  age  of  the 
will  is  to  be  reckoned  from  the  day  of  its  date,  and  not  from  the 
death  of  the  testator. "  (6) 

§  SIl.  SeUln.  The  aeiiin  of  the  ancestor  or  devisor*  may  be 
proved  by  his  receipt  of  rent,  «r  by  his  actual  possession  of  the 
premises ;  either  of  which  is  prima  facie  evidence  of  title  in  fee ; ' 

1  Ailanm  on  inject,  p.  218,  by  TiUinf(ha»t  ;  Jackson  p.  Voubnrf!,  7  Johns.  188.  By 
tba  modrm  rules  of  prMtioo  ia  England,  tho  posMssion  by  the  defeudant  ia  adniitt«d 
in  the  cons^t-rule.     4  B.  &  AH.  190  :  2  B.  &  B.  471). 

*  Adams  on  FjMt  p.  253.  by  Tillintthaat ;  Jaukson  on  Real  Actions,  p.  1G7  ;  Co. 
Ut  11  4 ;  Jenkin*  v.  Priohard,  2  Wils.  ih. 

*  AcUmi  on  Eject,  p.  25i,  by  Tillingbaat ;  Bull.  N.  P.  102,  108. 

*  Ibid  ;  2  Bl.  Comm.  208,  209;  Bob  p.  Lord,  3  W.  Bl.  1099.  For  the  proof  of  pedi- 
(tree,  see  toI.  i.  §5  103-105,  13*  ;  and  infra,  tit.  Heir.  Sre,  further,  Richards  v.  Rich- 
ardx,  15  Ksat,  2<H,  n, 

'  Adami  on  Eject,  p.  259  ;  ante,  vol,  i,  %  670,  n,  j  Doe  v.   WoUey,  3  B.  &  C,  22  ; 
McRcnire  v.  Fras»,  9  Vee.  5  \  Jackson  v.  [jiroway,  3  Johns.  Cas.  S83,  28e ;  Jackson 
"82.     For  the  proof  of  wills,  see  i»/ro,  tit.  Will. 

'.  Price,  C  Taunt,  828;  &  a  1  Huih.  88;  8  Phil.  Evid. 


(ft)  Where  there  may  be  many  heirs,  (i)  Where  one  of  the  llnki  in  the  chain 

one  who  clairaa  as  sole   heir   must  show  of  title  is  a  will,  its  sdmission  to  probate 

that  he  !s  such.     Dupon  i>.  McLaren,  flS  must  be  alleged,      Caertro  v.  KichardMu, 

Oft.  470.  18  CaL  178. 
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or  by  proof  of  an  entry  into  one  of  several  parcels  of  the  land,  if 
they  were  all  in  the  same  county,  and  there  was  no  adverse  poe- 
session  at  the  time,  for  this  gives  a  seisiQ  of  them  all.'  If  there 
was  an  adverse  possession,  and  the  owner's  right  of  entry  was  not 
barred,  his  entry,  in  order  to  revest  the  seisin  in  himself,  should 
have  been  an  open  and  notorious  entry  into  that  particular  parcel ; 
and  in  every  case  an  entry,  to  revest  an  estate,  must  be  made  with 
that  intention,  sufficiently  indicated  either  by  the  act  or  by  words 
accompanying  it.' 

§  312.  Botry.  The  erttrt/,  to  gain  a  seisin,  needs  not  be  made 
by  the  very^ergon  entitled;  but  may  be  made  by  another  in  his 
behalf,  even  if  it  be  by  a  gtranger,  without  any  precedent  com- 
mand, or  express  subsequent  agreement.  By  the  common  law, 
the  entry  of  one  joint  tenant,  tenant  in  oommoo,  or  coparcener,  is 
deemed  the  entry  of  all ;  and  the  entry  of  a  guardian  t«iiant  for 
years,  tenant  by  elegit,  or  younger  brother  or  sister,  enures  to  the 
benefit  of  the  ward,  lessor,  or  other  person  entitled.'  So,  the 
possession  of  the  mother  becomes  the  seisin  of  her  posthumous 
son.*  And  it  seems  that  the  heir  may  acquire  an  actual  aeisin, 
without  any  entry  by  himself,  by  making  a  lease  for  years  or  at 
will,  if  his  possession  in  law  is  unrebutted  by  the  actual  seisin 
of  any  other  person.' 

§  313.  Buns  anbisot.  There  can  be  no  mesne  seisin  of  a  re- 
mainder or  reversion  expectsoit  on  an  estate  ot  freehold,  while  such 
remainder  or  reversion  continues  in  a  regular  course  of  descent; 
for  if  it  be  granted  over,  it  vests  immediately  in  the  grantee, 
making  him  the  new  stock  of  descent  for  any  subsequent  claim- 
ant ;  the  exercise  of  such  ownership  being  equivalent  to  the  actual 
seisin  of  an  estate,  which  is  capable  of  being  reduced  to  posses* 
sion  by  entry.  He,  therefore,  who  claims  an  estate  in  remainder 
or  reversion  by  a  descent  must  make  himself  heir,  either  to  him 
in  whom  such  estate  first  vested  by  purchase,  or  to  the  person  to 
whom  it  was  last  granted  by  the  owner.* 

§  314.  LegBtae.  Where  the  plaintiff  claims  as  legatee  of  a 
term  of  years,  he  must  show  the  probate  of  the  will,  and  prove  the 
assent  of  the  executor  to  the  legacy,  without  which  he  cannot 

I  Co.  Ut  IS  B,  b,  SS2  ft;  I  Crnl«e,  Dig.  tit.  1,  |S  24,  26  (GTeealeaTB  «d.}  [2d  ed. 
1856]. 

■  Co.  Lit  £45  l  ;  Robisnn  v.  Svett,  S  Qratnl.  816  ;  (upra,  }  28. 

*  Co.  Lit.  Ifi  f,  US  b.  2.'i8  a ;  2  CniiH,  Dig.  tiL  18,  c  1,  S  S3i  Id.  e.  2,  S  U 
(Oreerileafs  ed. )  [2(1  ed.  ISSQ]. 

*  3  Cniiw,  Dig.  tit.  20,  c  a,  gg  56-57  (OrKnleaTs  «d.)  [2d  ed.  18611];  Goodtitls  ». 
Niwiniin,  3  Will.  516. 

»  WHtkins  on  Dwcents,  pp.  87,  68,  (M),  (60). 

*  Id.  pp.  137,  138,  151,  jllO),  (118}- 


Pdr,yGOOgIe 


tiXt  IT.]  EJECTKERT.  819 

take.  Bat  allowing  the  legatee  to  receive  the  rents,  or  applying 
them  to  his  nse,  or  any  other  slt^t  evidence  of  assent  on  the  part 
of  the  executor,  such  as,  on  the  part  of  a  tenant,  voald  amount 
to  an  attornment,  will  be  sufGcient;  and  such  assent,  once  given, 
is  irrevocable. '  He  must  also  show  that  the  testator  had  a  chattel 
and  not  a  freehold  interest  in  the  premises ;  because  ve  have 
already  seen  that  his  possession,  unexplained,  will  be  presumed 
a  seisin  in  fee.  Of  this  fact,  the  lease  itself  will  be  the  most  sat- 
isfactory evidence ;  but  it  may  be  proved  by  any  solemn  admission 
of  the  other  party,  as,  for  example,  by  his  answer  aa  defendant 
to  a  bill  in  equity,  in  which  he  stated  that  "he  believed  that 
the  lessor  was  possessed  of  the  leasehold  premises  in  the  bill 
mentioned. "  * 

§  815.  Bzeoator.  If  the  plaintiff  claims  a  chattel  real  as  execu- 
tor, OT  adminiatrator,  he  must  prove  the  grant  of  the  letters  of 
administration,  or  the  probate  of  the  will,  in  addition  to  the  evi- 
dence of  the  testator's  or  intestate's  title,  (a)  And  where  no  for- 
mal record  of  the  grant  of  letters  of  administration  or  letters 
testamentary  is  drawn  up,  they  may  be  proved  by  the  book  of 
Acts,  or  other  brief  official  memorial  of  the  fact.*  If  the  plain- 
tiff claims  as  guardian,  he  mast  in  like  manner  prove,  not  only 
the  title  of  the  ward,  and  his  minority  at  the  time  of  the  demise 
laid  in  the  declaration,  but  also  the  due  execution  of  the  deed  or 
will,  appointing  him  guardian,  if  such  was  the  source  of  his  au- 
thority; or  the  due  issue  of  letters  of  guardianship,  if  he  was 
appointed  by  the  tribunal  having  jurisdiction  of  that  subject.* 

§  816.  PnroliwaT.  Where  the  plaintiff  claims  as  purchaser 
under  a  sheriff's  sale,  made  by  virtue  of  an  execution  against  the 
defendant  in  ejectment,  it  is  sufficient  to  show  the  execution,  and 
the  proceedii^  under  it,'  without  producing  a  copy  of  the  record 

1  1  Roper  on  Lrgsdes,  2S0,  3S1. 

*  D(M  V.  steel,  3  Campb.  IIG. 

*  Ball.  N.  P.  2ie  1  Eldfn  v.  Eeddel,  S  Yaat,  1S7  ;  ante,  Tol.  L  }  G19 ;  Adami  on 
^«ct  p.  S71,  bv  Tillinghast  A  conrt  of  common  hw  Ukes  na  notice  of  a  vill,  u  a 
title  to  peraonal  property,  until  it  tuu  b«en  proTed  in  the  court  havinf;  jaTwdietion 
of  the  probate  of  irillB.  Stone  v.  Fonyth.  2  Uong.  70T.  An  execator  ma;  Itf  a  de> 
tniie  before  probate  of  the  will.     Roe  v.  Siinnneraett,  S  W.  Bl.  694. 

*  Adam*  on  Eject,  hj  Tillinphiit,  p.  276. 

*  The  aherifTs  retam  in  itself  conclusiTe  sridecce  between  the  parties  and  those  in 
pririty  with  them  of  all  the  fiote  it  rwiten,  which  relate  to  his  own  doings  by  virtue 
of  the  piwept  Bott  v.  Bnnifll.  11  Haa^  1S3  :  Whitaker  v.  Snmner,  7  Pick.  6G1, 
66S;  Lawrence  c.  Pond,  17  Mass.  13S.  Where  the  deed  of  one  acting  under  legal  an- 
thoiit;  is  offered  in  proof,  not  of  title,  bat  of  *  collateral  fact,  the  aauiority  needs  not 
bapivred.    Bollss  t>.  Beocb,  8  Am.  I^ff  Jonm.  n.  a.  ISS. 

(a)  But  a  party  who  clainu  by  a  deed  erldence  to  make  out  i  prima  foot  caaa. 
ttom  aJMaatoTS  nwd  not  put  the  will  In    Cogglns  v.  tirinrold,  84  Oa.  8SS. 
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of  the  judgment  itself;  for  the  debtor  might  have  applied  to  have 
the  esccutioa  set  aside,  if  it  had  been  issued  without  a  valid 
judgment  to  support  it ;  but  not  having  done  so,  it  will  be  pre- 
sumed, in  an  action  against  him,  that  the  judgment  is  right  Bnt 
where  the  action  of  ejectment  is  against  a  ttranger,  no  such  pre- 
sumption is  made,  and  the  plaintiff  will  be  required  to  prove  the 
judgment,  as  well  as  the  execution.^ (a)  In  some  of  the  United 
States,  the  freehold  estate  of  a  judgment  debtor  may  bo  taken  on 
execution  in  the  nature  of  an  extent,  and  set  off  to  the  creditor,  at 
an  appraised  value ;  in  which  case  an  actual  seisin  is  vested  in  the 
creditor,  by  virtue  of  which  he  may  maintain  a  real  action,  eveo 
against  the  debtor  himself.' 

§317.  Joint  demise,  li  &  Joint  demise  is  laid  in  the  declara- 
tion, evidence  must  be  given  of  a  joint  interest  in  the  lessors. 
But  if  several  demises  are  laid,  the  declaration  will  be  supported 
by  proof  of  several  demises,  even  by  joint  tenants ;  for  a  several 
demise  severs  a  joint  tenancy.^  So,  if  four  joint  tenants  jointly 
demise,  such  of  them  as  give  notice  to  quit  may  recover  their 
several  shares,  in  an  ejectment  on  their  several  demises.*  By 
the  common  law,  tenants  in  common  cannot  recover  upon  a  joint 
demise ;  but  must  sue  separately,  each  for  his  share,  in  whatever 
form  of  real  action  the  remedy  is  sought^  But  in  some  of  the 
United  States  this  rule  has  been  changed  by  statute,  and  in  others 
it  has  been  broken  in  upon  by  a  long  course  of  practice  in  the 
courts,  permitting  tenants  in  common,  and  all  others  claiming 
as  joint  tenants,  or  as  coparceners,  to  join  or  sever  in  suits  for  the 
recovery  of  their  lands.^  If  the  declaration  is  for  a  certain  quan- 
tity of  land,  or  for  a  certain  fractional  part,  and  the  plaintiff 
proves  title  to  a  [Art  only  of  the  land,  or  to  a  smaller  fraction, 

'  Doe  B.  Hurlau,  S  M.  ft  3.  110:  HofTman  v.  Pitt,  5  Egp.  23.  23 ;  Cooper  v.  Oil- 
braith,  3  Waab.  C,  C,  fi46.  But  this  point  van  otherwise  decideij,  and  the  jad^nwnt 
was  required  to  be  proved,  in  an  ejectment  againat  the  debtor  himseir,  in  Doe  v.  Smith, 
I  Holt's  Caa.  6SB,  a.  ;  2  Stark.  199,  n.;  Fonwiok  v.  Floyd,  1  H.  4  Gill,  172. 

»  Oore  V.  Bmiier,  S  Maaa.  62B;  Blood  a.  Wood,  1  MeL  C23,  S34. 

*  Diw  i:  Bead,  12  East,  G7 :  Doe  b.  Fetin,  8  Campb.  190  :  Roe  v.  Lonsdtdfl,  19 
Eut,  39. 

*  Doe  V.  Chaplin,  S  Taunt  130. 

*  Co.  Lit.  1B7;  Hammond  on  Partios.p.  261  ;  1  ChiMjon  PL  14  (7th  ed.);  Innia 
».  Cranford,  4  Bibb,  241;  Taylor  v.  Taylor,  8  A.  K.  Marsh.  18;  White  p.  Pickering, 
12  a  &  R.  4S5. 


<  Maine  Rev,  St  c.  145.  S  12 ;   Uaisachuaetta  Bar.  St.  e-  101,  !  10  ;   Jackscm  v. 

.  .  idt,  2  Caines,  189  ;  Jackaon  v.  Si '-  '    '"' —  ''"   ™"  ■  '— ' *"■■ —  ■"■ 

Johns.  185]  Doe  f.  Potla,  I  Havfca, 


Bradt,  2  Caines,  1S9  ;  Jackaon  v.  Sampio,  1  Johns.  Css.  231 :  Jaukaon  v.  Sidney,  13 


(n)  Canly  v.  Blue,  82  Ala.   77.     And  debtor.      Clttte    v.    Emraerioh,    21    Hon 

then  even  the  eheriffa  certificate  of  a  sale  [N.   Y.},   122;  Clafliu  «.  Bobinhoret,  40 

of realeatateiaprima/tieteevideuceof  the  Wis.  4S2. 
fhcts  it  recites  u  against  the  Judgment 
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the  declaration  is  supported  for  the  quantity  or  fraction  proved, 
and  he  may  accordingly  recover. '  (a)  But  whether,  if  any  en- 
tirety is  demanded,  the  plaintiff  may  recover  an  undivided  part, 
is  not  uniformly  agreed ;  though  the  weiglit  of  authority  is  clearly 
in  favor  of  his  recovery.' 

§  818.  Joint  tonast  and  tenant  In  common.  If  the  action  is  by 
a  joint  tenant,  parcener,  or  tenant  in  common,  against  kig  com- 
panion, the  consent-rule,  if  it  is  in  the  common  form,  will  be 
sufficient  evidence  of  an  ou»ter  ;  but  if  it  is  special,  to  confess  lease 
and  entry  only,  the  oust«r  most  be  proved.*  Possession  alone  will 
not  be  sufficient  proof  of  an  ouster  by  one  owner  against  his  com- 
panion; for  where  both  have  equal  right  to  the  possession,  each 
will  1)6  presumed  to  hold  under  hia  lawful  title,  till  the  contrary 
appears.  An  ouster  in  such  case,  therefore,  must  be  proved  by 
acts  of  an  adverse  character,  such  as  claiming  the  whole  for  hira- 
Belf ;  denying  the  title  of  his  companion;  or  refusing  to  permit 
him  to  enter;  and  the  like,  {b)  A.  bare  perception  of  the  whole 
profits  does  not,  of  itself,  amount  to  an  ouster;  yet  an  undis- 
turbed and  quiet  possession  for  a  long  time  is  a  fact  from  which 
•  an  ouster  may  be  found  by  the  jury.' 

§  319.  Landlord  agalnat  tenant.  Where  the  action  is  brought 
by  a  landlord  against  hit  tenant,  or  is  between  persons  in  privity 
Vith  them,  the  claimant  must  show  that  the  tenancy  is  deter- 
mined; otherwise,  l)eing  once  recognized,  it  will  be  presumed 
still  to  subsist  It  may  be  determined,  either  by  efflux  of  time; 
or  by  notice;  or  by  forfeiture  for  breach  of  condition.' 

1  Dpnn  V.  Purru,  1  Ban.  S2S;  G117  v.  Rand,  Cm.  EI.  IS  ;  Santee  b.  Eeister,  S 
Binn.  36. 

*  Dm  r.  Wippnl,  1  Esp.  S60  ;  Roe  c.  Lonsdale,  12  Kant,  89 ;  Devp^  v.  Brown,  2 
Pick.  S87i  Somes  0.  Skinoer,  8  Pick.  62;  Holyoke  «.  Hackins,  9  E'ick.  259;  Gist  v. 
Robinet,  3  Bibb,  2;  Ward  v.  HRirison,  M.  301 :  L»ni«  v.  81ack,  4  Bilib,  358.  Conira, 
Ctrroli  v.  Norwood.  1  H.  4  J.  100,  187  ;  Ynitig  a.  Drew,  ]  Tnylor,  118. 

>  Doe  p.  Cuff,  1  Cbmpb.  173  ;  Oaku  v.  Brydon,  8  Burr.  1SS5  ;  Doe  0.  Roe,  1 
AuBtr.  86. 

*  Doe  p.  Pnaser,  Cowp.  217  ;  Faioilaim  v.  Shackleton,  G  Burr,  2604  ;  Bnickett  p. 
NoTRTOsx,  1  Grornl.  89  ;  Doe  t.  Bird,  11  East,  19.  And  see  2  Croise's  Dig.  tit  20, 
J  14,  n.  bv  Greenleaf  [2d  ed.  1S36]. 

*  Adams  on  I^ect,  bj  Tillinghaat,  pp.  27S,  277. 

(a)  Gatton  v.    Tolley.   22  Kan.   678 ;  was  evidence  of  an  craater.    Avurv  e.  HhH, 

Hofhe  D.  CampMl,  1  Col.  251.   ]f  a  party  .W   Vt.    11.     So  the  denial  of  plumtilT. 

Tflies  on  a  rraerratinn  in  a  grant  lii*  inn"t  title  by  ilefendant  in  his  atiswei'    in    the 

■how  that  tho  Inn.l  in  the  rpMrralion  in  pjectment  suit   is    proof    of    an    <iust-r. 

that  he  claim*.    Giidyer  >.  Hensley,   82  Si*i-t  e.  Gnug.  61  Cal.  198.    And  nherB 

N.  C.  481;   ReidinKPr  ».  Cleveland  Iron  oneof  them  entered  on  the  prpmi'c*.  and 

HininsCo.,  39  Mtrh.  SO.  looked  the  door,  claimiof;  to  h--  Ihe  sole 

(i)  So  it  was  hrld  that  when  the  owner  owner,  this  is  enoufih.    Trii-t«M,  &c.  of 

of  one  twelfth  d^line.l  to  unrrendrr  orcn-  North  Greig  v.  Johnson,  66  Barb.  (S.  Y.) 

pancf  of  the  olht^  eleven  twetftha,  this  119. 
voi,.  II.  —  21 
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§  320.  WbMi  tenanOT  !■  Oatcrmlned  b;  laps*  ri  tlnitt.  If  the 
tenancy  is  determined  by  lapse  of  time,  this  may  be  shown  by  pro- 
ducinff  and  proving  the  counterpart  of  the  lease.  And  if  it  de- 
pended on  the  happening  of  a  particular  event,  the  event  also 
muat  be  proved  to  have  happened.'  If  the  demise  was  by  parol, 
or  the  lease  is  lost,  it  may  be  proved  by  a  person  vho  vas  present 
at  the  demise;  or  by  evidence  of  the  payment  of  rent;  or  by  ad- 
miBBions  of  the  defendant,  or  other  competent  secondary  evidence.' 

§  321.  KoUoe  to  quit.  Where  it  is  determined  by  notice  to 
^it,  or  by  notice  from  the  tenant  that  he  will  no  longer  occupy, 
the  tenancy  must  be  proved,  with  the  tenor  and  service  of  the 
notice  given,  the  authority  of  the  person  who  served  it,  if  served 
by  an  agent,  and  that  the  time  mentioned  in  the  notice  was  con- 
temporaneous with  the  expiration  of  the  tenancy,  or  with  the 
period  when  the  party  was  at  liberty  so  to  terminate  it  And  if 
a  custom  is  relied  on,  as  entitling  the  party  so  to  do,  this  also 
must  be  shown.'  If  the  tenant,  on  application  of  his  landlord  to 
know  the  time  when  the  lease  conmienced,  stetes  it  erroneously, 
and  a  notice  to  quit  is  served  upon  him  according  to  such  state- 
ment, the  tenant  is  estopped  to  prove  a  different  day.  *  He  is  also 
concluded  by  the  time  stated  in  the  notice,  if  at  the  time  of  ser- 
vice he  assents  to  its  terms.'  But  if  the  tenant,  being  personally 
served  with  notice,  made  no  objection  to  it  at  the  time,  this  is 
prima  facie  evidence,  to  the  jury,  that  the  term  commenced  at  the 
time  mentioned  in  the  notice."  If,  however,  the  notice  was  not 
personally  served,  or  was  not  read  by  the  tenant  nor  explained  to 
him,  no  such  presumption  arises  from  his  silence.^ 

§  822.  8enrlo«  of  notlo«.  The  tervice  of  the  notice  may  be  proved 
by  the  person  who  delivered  it;  but  if  there  was  a  subscribing 
witness,  he  also  must  he  called,  as  in  other  cases  of  documentary 
evidence.  The  eontentg  of  the  notice  may  be  shown  by  a  copy ; 
or,  if  no  copy  was  token,  it  may  be  proved  by  a  witness ;  and  in 

'  Adams  oa  EHect.  by  TillinghaBt,  p.  378. 

*  Sre  ante,  toI,  i.  j  560,  aa  to  laying  a  foandation  for  the  BdniiMion  of  seconduj 
eviilencB  of  a  written  inatnimaat,  by  noticB  to  the  adverse  party  to  produce  iL 

■  Ailama  on  Eject.,  by  TilliDfthnat,  pp.  12n,  131,  S78,  279.  By  the  commoii  law,  ft 
pnral  notice  is  siiSdent.  Dae  v.  Crick,  6  Eap.  196  i  Logg  s.  Benian,  Willis,  4S.  If 
the  party  has  disclaimed  or  denied  the  tenancy,  no  notice  ia  necessaiy.  Doe  e.  Onibl^ 
10  B.  &,  C.  816;  Doe  c.  Pasouali.  Peake'a  Caa.  IBS;  Bull,  N.  P.  88.  And  anew 
notice,  or  recsilit  of  rent,  or  a  diatrrsa  For  rent,  sabsequently  accmed,  ia  evidence  of  a 
«-aiver  of  a  pnor  notice.  Doe  b.  Palmer,  16  Eaat,  G3  ;  Zouch  v.  WlUingala,  1  H.  BL 
Sll  ;  Doe  v.  Batten,  Cowp.  243. 

*  Doe  V.  Lamhly,  2  Eap.  636. 
'  Adams  on  Eject,  p.  230. 

*  Doe  f.  Forater,  IS  East.  105  ;  Doe  e,  Woombwell,  2  Caropb.  GG? ;  Thotaaa  «; 
Thomas,  2  Cnmpb.  647  ;  Ookappte  n.  Copoua,  4  T.  R.  361. 

'  Doe  0.  Harris,  1  T.  B.  161  ;  Doe  v.  Calvert,  2  Csmpb.  378. 
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either  case  no  prerions  notice  to  produce  the  original  will  be 
required.* 

I  323.  Form  of  nottoo.  The  form  of  notice  mnat  be  explicit  and 
positive,  truly  giving  to  the  party,  in  itaelf,  all  that  is  material 
for  him  to  know  upon  the  subject  A  miBdescription  of  the  prem- 
ises, or  a  misstatement  of  dates,  which  cannot  mislead,  will  not 
vitiate  the  notice;"  nor  need  it  be  directed  to  the  person.*  Even 
if  directed  by  a  wrong  name,  yel^  if  he  keeps  it  without  objection, 
the  error  is  waived.*  A  notice  as  to  part  only  of  the  demised 
premises  is  bad;"  but  a  notice  by  one  of  several  joiut  tenants  will 
enable  him  to  recover  his  share.'  The  notice,  however,  must  be 
such  aa  the  tenant  may  act  upon  at  the  time  when  it  is  given. 
Where,  therefore,  two  only  of  three  executors  gave  notice,  "act- 
ing on  the  part  and  behalf  of  themselves  and  the  said  J.  H.,"  the 
other  executor,  this  was  held  insufficient,  though  it  was  after- 
wards recognized  by  the  third,  the  lease  requiring  a  notice  in 
writing,  under  the  hands  of  the  respective  parties;  for,  at  the 
time  when  it  was  served,  the  tenant  could  not  know  that  it  would 
be  ratified  and  adopted  by  the  other.'  But  where  the  notice  was 
signed  by  an  agent  professing  to  act  as  the  agent  of  all  the  lessors, 
it  was  held  sufficient  to  enable  the  defendant  to  act  upon  with 
certainty,  though  in  fact  the  letter  of  attorney  was  not  signed  by 
all  the  lessors  until  a  subsequent  day.^ 

§  324.  Bervfo«.  Service  of  notice  at  the  dwelling-house  of  the 
party  ia  sufficient,  whether  upon  the  party  in  person,  or  his  wife, 
or  servant.*  And  if  there  arc  two  joint  leBseea,  service  on  one  of 
them  is  prima  fade  evidence  of  a  service  on  both.^"  If  the  leeeee 
has  assigned  his  interest  to  one  between  whom  and  the  landlord 
there  is  no  privity,  the  notice  should  be  served  on  the  original 
leasee. " 

§  325.  Nottoe,  when  naoouary.  Notice  to  quit  is  not  neceaaary, 
where  the  relation  of  landlord  and  tenant  is  at  an  end,  as  in  the 


El.  N.  s.  se. 

*  Doe  J.  Cox  c.  Hot,  A  Rsp.  1S5  ;  Doe  v.  Eightley,  7  T.  B.  6S. 

*  Doe  B.  Wrightman,  4  Sup.  5. 

*  Doe  B.  Spiller,  8  Esp.  70. 

*  Doe  B.  Archer,  li  East,  246. 

*  Doe  d.  Chaplin.  S  Tnunt.  120. 

'  Right  V.  Cnthpll,  6  Emt,  421,  499,  per  Lawrence,  J. 
s  Goodtitle  V.  Woodirard,  3  B.  &  Aid.  689. 

■  Widfter  v.  Browoing,  2  C.  &  F.  623  ;  Dne  v.  Danbar,  1  U.  &  Halle.  10 ;  Jnnet  v. 
Marsh,  4  T.  B.  464  ;   Doe  p.  Lanas,  B  Esp.  153. 
»  Doe  V.  Crick,  4  Eap.  196  ;   Doe  v.  WntkinB,  7  East,  663. 
n  Boa  V.  Wiggi,  2  New  R.  S30  ;  Pleasant  v.  BenaoD,  14  Eaat,  234. 
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case  of  a  teaant  holding  over  by  tufferanee;^  nor  where  the  per- 
son in  possession  is  but  a  tervant  or  bailiff  to  the  owner  ;^  nor 
where  he  has  either  never  admitted  the  relation  of  landlord  and 
tenant,  as,  if  he  claims  in  fee,  or  adversely  to  the  plaintiff;^  or 
has  subsequently  disclaimed  and  repudiated  it,  as,  for  example, 
by  attorning  to  a  stranger,  or  the  like,*  But  such  notice  is  deemed 
necessary  only  where  the  relation  of  landlord  and  tenant  does 
exist,  whether  it  be  created  by  an  express  demise,  or  is  incident- 
ally admitted,  either  by  the  acceptance  of  rent,  or  by  entering 
under  an  agreement  to  purchase,  or  the  like.'  And  notice,  if 
given,  is  waived,  on  the  part  of  the  landlord,  by  a  subsequent  new 
notice  to  quit ;  or,  by  the  receipt  of  rent  before  the  bringing  of  an 
ejectment;  or,  by  a  distress  for  rent  accruing  subsequently  to  the 
expiration  of  the  notice  to  quit;  or,  by  an  action  for  subsequent 
use  and  occupation ;  or,  by  any  other  act  on  the  part  of  the  lessor, 
after  knowledge  by  him  of  the  tenant's  default,  recognizing  the 
tenancy  as  still  subsisting.^ 

§326.  FoTfeitoxtf  by  con-payment  of  rant.  Where  the  ejectment 
is  founded  upon  the  forfeiture  of  a  lease  for  norirfayment  of  rent, 
and  the  case  is  not  governed  by  any  statute,  but  stands  at  common 
law,  the  plaintiEE  must  prove  that  he  demanded  the  rent,  and  that 
the  precise  sum  due,  and  neither  more  nor  less,  was  demanded; 
that  the  demand  was  precisely  upon  the  day  when  the  rent  be- 
came due  and  payable;  that  it  was  made  at  a  convenient  time 
before  sunset  on  that  day;  that  it  was  made  upon  the  land,  and 
at  the  most  notorious  place  upon  it,  and  if  there  be  a  dwelling- 
house  on  it,  then  at  the  front  or  principal  door,  though  it  is  not 
necessary  to  enter  the  house,  *Ten  if  the  door  be  open ;  and  that 
a  demand  was  in  fact  made,  although  no  person  was  there  to  pay 
it  But  if  any  other  place  was  appointed,  where  the  rent  was 
payable,  the  demand  must  be  proved  to  have  been  made  there. 
A  demand  made  after  or  before  the  last  day  of  payment,  or  not 

1  Jack»>ii  [-.  Parkhurst,  6  Johns.  123  ;  Tliumler  «.  B«lcher,  3  East,  419,  4S1 ;  Jack- 
ton  V.  MuLiKiJ,  12  Johns.  132. 

>  JaukHon  V.  Sample,  1  Johns.  Ca.i.  231. 

'  Jackson  0.  Df^yo.  3  Johiwi.  422  ;  Jackson  v.  Cuerden,  2  Johns.  Ch.  353  ;  Doe  v. 
Williams,  Covfp.  822 ;   Doe  e.  Creed,  5  Bing.  327. 

•  Bull.  N.  P.  9(! ;  Doc  e.  Frowd,  i  Biiig.  557,  560  ;  Jsokson  o.  Wheeler,  fl  Johns, 
272  ;   Doe  v.  Grubb,  10  B.  &  C.  818  ;  Doe  v.  Whittick,  Gow,  195. 

'  Jackson  v.  Wilsey,  9  Jiihns.  267  ;  JacksoD  c.  Rowen,  Id.  330  ;  Ferris  v.  Faller,  4 
Johns.  213 ;  Jackson  v.  Deyo,  3  Johns.  422. 

»  Doe  P.  Palmei,  ]B  F^st.  58  ;  Doe  v.  luslis,  3  Tannt.  B4  ;  ArmshT  p.  Woodward, 
8  B.  &  C.  519  ;  Boe  p.  Harrison,  2  T.  R.  425  ;  GoodriRht  v.  Davis,  Cowp.  803  ;  IW  r. 
Bilten,  Cowp.  213;  Doe  V.  M«aQH,  1  C.  i  P.  316  ;  s.  c.  1  [1.  A  C.  606j  Doe  it.  John- 
son,  1  Stnrk.  411.  By  the  eommon  Uw,  the  receipt  of  the  rent  previonsLy  due  is  a 
iraivi^r  of  the  forfvitare  occasioned  by  its  uaa-payment.  1  Sauud.  287,  n.  (16),  b; 
WiUianu. 
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Upon  the  land  or  at  the  place,  will  not  be  sufficient  to  defeat  the 
estate.  * 

§  327.  By  limitation.  If  the  lease  contained  an  ezpreaa  limita- 
tion, that  upon  non-payment,  or  other  breach,  the  lease  should 
become  absolutely  void,  then  no  entry  by  the  landlord  need  be 
made ;  but  an  ejectment  lies  immediately,  upon  the  breach,  with 
proof  of  demand  of  rent  as  before  stated,  if  the  breach  was  by 
non-payment  But  where  the  terms  of  the  lease  are,  that  upon 
nun-payment  or  other  breach  it  shall  be  lawful  for  the  lessor  to 
re-eiUer  there,  by  the  csommon  law,  the  plaintiff  must  show  an 
entry,  made  in  reasonable  time,  and  because  of  such  breach ;  un- 
less the  entry  is  confessed  in  the  consent-rule,  which  is  now  held 
sufficient.  And  in  this  latter  class  of  cases,  if  the  lessor,  after 
notice  of  the  forfeiture  (which  is  an  issuable  fact),  accepts  rent 
subsequently  accruing,  or  distrains  for  the  rent  already  due,  or 
does  any  other  act  which  amounts  to  a  recognition  of  the  relation 
of  landlord  and  tenant  as  still  subsisting,  or  to  a  dispensation  of 
the  forfeiture,  the  lease,  which  before  was  voidable,  is  thereby 
affirmed;  and  this  will  constitute  a  good  defence  to  the  action,^ 
If  the  tenant,  alter  demand  of  the  rent,  but  before  the  expiration 
of  the  last  day,  tenders  the  sum  due,  this  also  will  save  the 
forfeiture.' 

§  328.  Undsrietting.  If  the  breach  consisted  in  assigning  or 
underletting  without  the  eontevi  of  the  letter,  it  has  been  held  suffi- 
cient for  Uie  plaintiff  to  show  that  another  person  was  found  in 
possession,  acting  and  appearing  as  tenant,  this  being  ^iVna/acie 
evidence  of  an  underletting,  and  sufficient  to  throw  upon  the  de- 
fendant the  burden  of  proving  in  what  character  such  person  held 
possession  of  the  premises.  And  in  such  case,  the  declarations 
of  the  occupant  are  admissible  against  the  defendant,  to  show  the 
character  of  the  occupancy.* 

g  329.  Mortsagee  and  mortgagor.  Where  the  action  is  between 
a  mortgagee  and  the  mortgagor,  the  mortgagee's  case  is  ordinarily 
made  out  by  the  production  and  proof  of  the  mortgage  deed,  which 
the  defendant  is  estopped  to  deny.     If  the  action  is  against  a 

I  Si>«  ]  Siuin(].  387,  n.  (16),  by  Witliams,  and  casea  there  cited.  The  atrictnpss  of 
thp  common  !aw,  in  tbe  particiikra  mentioned  in  the  test,  liaa  been  abeteti,  anil  the 
■nbject  othHrwise  rfgiiUted  hj  statutes,  both  in  Enj^land  and  ueveral  of  the  United 
Suites  ;  hilt  as  tbme  statutory  provisiona  are  various  in  the  difTemnt  States,  rendering 
the  subject  purely  a  mjttter  of  local  law,  tbej  are  not  here  narticnlnrly  stated. 

»  I  Saunri.  287,  n.  (16),  bv  Williams,  and  cases  there  cited  ;  Do.'  v.  Uankn,  i  B.  k 
AM.  401  1  Fawcett  v.  Hull,  1  Aloock  &  Napier,  248  ;  Znuch  e.  Willingale,  1  H.  Bl. 
311.  Bnt  the  rent  must  have  been  received  as  hrtueen  Inndloni  and  tenant,  and  not 
upon  liny  nther  conaiderition.     Right  v.  Bawiien,  3  East,  2B0. 

'  Co.  Lit.  2(12  ('.). 

*  Doe  r.  Rickurby,  b  Esp.  4,  per  Ld.  Al^-suley  ;  aait,  vol.  i  gS  108,  109. 
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tenant  t^  the  mortg^;or,  tiie  detennination  of  the  tenancy  most 
be  proved ;  unless  it  commenced  subsequent  to  the  mortgage,  and 
has  not  been  acknowledged  by  the  mortgagee ;  in  which  case  nu 
notice  to  quit  needs  be  shown.'  And  where  the  mortage  deed 
contains  a  proviso  that  the  mortgagor  may  remain  in  possession 
until  the  condition  is  broken,  it  will  be  necessary  for  the  plain- 
tiEF  to  prove  a  breach.*  (a)  Whether,  in  general,  a  mortgagor  is 
entitled  to  notice  to  quit,  seems  not  to  be  perfectly  clear  by  the 
authorities.  In  England,  he  is  held  not  entitled  to  such  notice;' 
but  in  some  of  the  United  States  it  has  been  held  otherwise.* 

§  S30.  Faymuit  of  mortgago.  Payment  of  the  mortgage  debt  is 
a  good  defence  to  an  action  at  law,  brought  by  the  mortgagee, 
against  the  mortgagor,  to  obtain  possession  of  the  mortgaged 
premises;  but  if  the  mortgagee  is  already  in  possession,  the 
remedy  of  the  mort^gor,  where  no  other  is  provided  by  statute, 
is  by  bill  in  equity. '^  And  where  uiury  renders  the  security  void, 
this  may  also  be  shown  in  defence,  against  an  action  brought  by 
the  mortgagee  upon  the  mortgage.' 

§  331.  puintifl  mnat  show  utle.  As  the  claimant  in  ejectment, 
or  other  real  action,  can  recover  only  upon  ttie  strength  of  his  own 
title,  and  not  upon  the  weakness  of  that  of  the  tenant,  the  defence 
will  generally  consist  merely  in  rebutting  the  proofs  adduced  by 
the  plaintiff.  ^(6)  For  possession  ia  always  prima  facie  evidence 
of  title ;  and  the  party  cannot  be  deprived  of  his  possession  by  any 
person  but  the  rightful  owner,  who  has  ihe  jut  poMes»ioni».*  {c) 

*  Tbander  «.  Belcher,  S  East,  4i9 ;  Eeeoh  v.  Hall,  1  Door.  31  ;  Jackson  v.  Cbue, 
2  Johns.  8*  ;  Jsckiou  b.  Paller,  4  Johns.  21G  ;  Birch  v.  Writcht,  1  T.  R.  376,  38S. 
Bnt  ir  the  mortgages  or  the  aasignMi  oF  ths  mortgage  hsi  acknowledged  the  tenancy  hf 
the  receipt  of  rent,  a  notice  to  rgnit  ia  uecessaiy  to  he  proved.  Ibid.  ;  Clayton  r. 
Blacker,  a  T.  R.  S.     5h  bUo  Jackson  v.  SUckhoiise,  1  Cowen,  122. 

1  Hall  v.  Doe,  6  B.  &  Aid.  fi87. 

■  Ktei:h  v.  Hall,  1  Doug.  21 ;  Thonder  r.  Belcher,  3  EuC,  419  ;  Patridge  «.  B«n^ 
S  B.  &  Aid.  eoi. 

*  Jackson  e.  Lanphoad,  2  Johng.  75;  Jackson  v.  Qreen,  4  Johns.  IBS. 

>  Gra;  tr.  Jenks,  3  Mason,  520  ;  Gray  d.  Wasa,  1  ()re«nl.  260  ;  Vom  e.  Handy,  8 
Gr?eul.  32^ ;  Perkins  d.  Pitts,  11  Mass.  125  ;  Ernkine  v.  Townsend,  2  Uasiu  493 :  Wade 
D.  Howard,  n  Pick.  28B  ;  Howard  b.  Howard,  3  Met.  648,  557;  Hitchcock  o.  Hamn^. 
too,  6  Johns.  290,  294  ;  Jackson  v.  Stackhoiue,  1  Cowen,  122 ;  Deering  d.  Sawtsl,  4 
Greenl.  191. 

°  Holton  V.  Button,  4  Coan.  43S ;  Deering  b.  fiawtel,  4  Grsenl.  191  ;  Chandler  m. 
Morton,  5  GrwnL  174  ;  Ricbardsou  v.  Field,  t  Greenl.  35. 

t  See  infra.  §5  655-658. 

*  Adams  on  E;iect.  pp.  285,  280,  by  Tiltinghsit ;  Hall  c.  Gittiogs,  2  Har.  &  Johns. 

ri)  Olilham   V.    Pfleger,   84   111.    102.  an  outstanding  title  superior  to  that  of  the 

And  the  mortjiagnr  has  no  action  of  eject-  plaintiS^  it  was  held  not  to  bs  materiel  for 

ment  against  the  mortgagee,  if  the  fore-  the  jury  to  consider  whether  the  defen- 

closnrs  mIc  is  void,     lb,  dont  a  title  connected  irith  it  or  not,   Clegg 

{b)  Whore   the   only   question   in    an  «.  Fields,  7  Saaat  (N,  C),  Law,  37. 
action  of  ^cottueat  wa«  whether  there  waa         (c)  A  person  in  possession  of  land  ii 
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The  defendaat,  therefore,  needs  not  shoT  anj  title  in  hiinaelf, 
until  the  plaintiff  has  shown  some  right  to  disturb  his  posses- 
sion, (a)  Thus,  if  the  plaintiff  claims  as  heir,  and  proves  his 
heirship,  the  defendant  may  show  a  devise  by  the  ancestor  to  a 
stranger,  or  that,  by  the  local  law,  some  other  person  is  entitled 
as  heir;  or  that  the  claimant  is  illegitimate,  or  the  like.  So,  if 
he  claims  as  devisee,  the  defendant  may  prove  that  the  will  was 
obtained  by  fraud,  or  may  impeach  ite  validity  on  any  other 
grounds,  not  precluded  by  the  previous  probate  of  the  will.'  And 
he  may  also  defeat  the  plaintiff's  claim,  by  showing  that  the  real 
title  is  in  another,  without  claiming  under  it,  or  deducing  it  to 
himself,  either  by  legal  conveyance,  or  operation  of  law.^(i) 
But  he  cannot  set  up  a  merely  equitable  title  or  lien  to  defeat  a 
legal  title,  under  which  the  plaintiff  claims.' (<:) 

122 ;  Lane  n.  Reyiiard,  2  8.  &  B.  S5 ;  eupm,  {{  803, 804.  As  to  the  pretKBijitum  of  a 
eonreyana  from  tbe  tnutee  to  the  cedui  qve  Irutt,  see  1  Cmise's  Dig.  tit.  12,  c.  2, }  SP, 
D.  (GnenleBTa  ed.) 

>  Ad&ms  on  E;iect.  p.  SSe,  by  Tillinglia^ 

'  Ibid.  29-81;  Hanter  n.  Cocbran,  3  Barr,  105.  Bat  If  be  entered  undor  a  con- 
tract to  purchaaa  from  the  plaintiff,  be  is  estopped  to  den?  tbe  plaiatilTa  title.  Norrij 
B.  Smith,  7  Co«en,  717;  I  Cniiw'e  Dig.  tit.  12,  o.  2,  S  36,  n.  jOreeQleaTB  ed.)[2dad. 
ISCS}  :  2  Wheat  224,  n.  (a). 

*  Adams  an  Eject  p.  32  ;  1  Cmise'i  Dig.  ubi  tupra ;  Id.  S  38,  n.  ;  Boa  o.  Beed,  8 
T.  R.  113,  123  ;  Jarkson  d.  SisRon,  2  Johns.  Gas.  321  ;  Jackson  v.  Harrington,  9  Cowen, 
SS  ;  JacksoD  d.  Parkhurst,  4  Wend.  360  ;  SincUli  v.  Jackson.  8  Cowen,  643  ;  Heath  «. 
Enapp,  4  Barr,  S30.  But,  in  Pannaylvania,  it  aeema  that  an  ^ectment  is  regarded  aa 
an  piinitable  rvniPilv,  and  judgment  is  rendered  at  law,  npon  an  j  principles  which  wonld 
requive  a  decree  in  chancery.  Peebles  «.  Beading,  3  3.  &  B.  484  ;  Defaaey  i;.  McEeau, 
1  Wash.  C.  C.  354  ;  Thomas  v.  Wright,  9  S.  &  R.  S7,  98. 

pTPsninM  to  have  acquired  tbe  title  which  the  present  diy.     The  action  of  ejectmeat 

the  people  in  tbeir  cs^iauity  of  Eorereign  is  now  generally  regarded  aa  an  aqnitabla 

one?   held.      But  when   the    people    are  remedy,  even  in  those  States  where  it  has 

plaintiffs,  it  sermn  that  this  preaamption  not  been  declared  so  b;  statute.     By  thni 

Is  shifted   to   the  other  side,  on  shoving  admitting  eqnitable  defences  great  advan- 

that  tbe  possession  has  been  vacant  at  any  tages  are  secured  in  avoiding  the  circait; 

time  witliin  forty  years.   People  v.  Trinity  of  action  resulting  from  the  old  rule  under 

Church,  22  S.  Y.  44.  which  the  defendant  relying  on  an  equita- 

(o)   Henry  v.  Reichert22  Hun  (N.  T.>,  ble  title  was  obliged  to  api^y  to  a  court  ol 

894;  C"bb  P.  Lavalle,  89  111.  831.  equity  to  obtain   a  perpetoal   iigunction 

lb)  But  if  the  defendant  sets  up  such  npontheplaintiff  intheauit  atlaw.  Barton 

anontstandingtitle,  thepliUntiS'mayHhow  r.  DulSeld,  2  Del  Cb.  130.     It  also  suits 

a  conveyance  to  him  of  such  title,  and  the  the  procedure  of  some  of  onr  States,  where, 

recital  in  a  di^  fram  the  owner  of  such  in  lien  of  courts  of  chancery,  courts  of  law 

superior 'title  to  a  stranger,  in  wbtch  ia  have  very  large  equity  jurisdiction.     As 

recited  a  deed  to  plaintiff  of  land  which  stated  in  note  3,   in   Pennaylvania,   the 

answers  the  description  of  the  land  claimed  plaintiff  may  rely  on  an  ei)uitable   title 

In  the  action,  is  soRicient  evidence  of  such  (Chase  o.  Irvin,  87  Pa.  St  28fl),  and  the 

a  conveyance.      Carter    e.    Robinstt,   S3  defendant  may  rely  on  an  equitable  defence 

Gratt   (Va.)  429.     So,  the  plaintiff  may  (Irwin  c.  Cooper,  93  Pa.  St.  298),  and  this 

■how  that  such  ontstnnding  title  has  be-  is  also  held  in  Kansaa  (Dulfey  n.  Bafferty, 

come  void   by  the  statute  of  limitations.  IS  Ean.  9),  and  eqoitabta  rights  and  de- 

Hamble  v.  Spenra,  8  Bait.  (Tann.)  1B8.  fences  are  admittM  in  New  York  (Hon- 

(c)  The  rule  as  stated  by  tbe  snthor  pongh  u.  SCmhle,  60  N.  Y.  430|,  CalifomU 

MMns  to  have  become  greatly  relaxed  at  (Pioo  «.  (iaUardo,  62  OaL  306),  UinoeKiU 
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§  332.  DamBgoM.  ttma»  proflta.  As  the  damagei  given  in  an 
action  of  ejectment  are  nov  merely  nomiaal,  the  title  alone  being 
the  subject  of  controversy,  the  plaintiff  is  permitted  to  recover 
his  real  damages  in  an  action  of  tbespass  tor  mesne  PBOPrrs;  in 
which  he  complains  of  hia  having  been  ejected  from  the  posses- 
sion of  the  premises  by  the  defendant,  who  held  him  out,  and  took 
the  rents  and  profits,  during  the  period  alleged  in  the  declara- 
tion.' (a)  And  aa  this  remedy  is  one  of  the  incidents  and  conse- 
quences of  an  ejectment,  it  is  usually  considered  under  that  head. 
We  have  heretofore  seen,^  that  the  law  considers  the  lessor  of  the 
plaintiFf,  and  the  actual  tenaot,  as  the  real  parties  in  an  action  of 
ejectment;  and  therefore  the  action  for  mesne  profits  may  be 
brought  by  the  lessor  of  the  plaintiflF,  as  well  as  by  the  nominal 
plaintilf  himself.  The  evidence  on  the  part  of  the  plaintiff  con- 
sists of  proof  of  his  possessory  title;  the  defendant's  wrongful 
entry;  the  time  of  his  occupation;  the  value  of  the  mesne  profits; 
and  any  other  damages  and  expenses  recoverable  in  this  action. 

§  388.  FrofltB,  prior  and  ■nbaeqaant.  Where  this  action  is  be- 
tween the  parties  to  the  prior  action  of  ejectment,  and  the  plain- 
tiff proceeds  only  for  profits  accruing  subsequent  to  the  alleged 
date  of  the  demise,  the  record  of  the  judgment  in  that  case  will 
he  conclusive  evidence  of  the  plaintiff's  title  and  of  the  defen- 
dant's entry  and  pogaeaaion  from  the  day  of  the  demise  laid  in  the 

I  There  is  Bome  diverait?  In  the  dilTerant  .\inerican  States  an  to  the  remedy  Tar  mitna 
iironts,  which  it  ia  not  inthin  ttle  plan  of  this  treattss  to  consider.  Sm  Gill  v.  Cole,  I 
Har.  Jk  J.  403 ;  Lee  v.  Cooke,  Gilmer,  331  ;  Coleman  o.  Pariah,  1  HcConl,  26t ;  Sumter 
K  l^hie,  1  Cunat.  103  ;  Coz  e.  Callender,  0  Ha'ts.  63S.  See  ir^ra,  §§  516-652.  Where 
provision  is  riincle  by  ttatute  for  na  nllowauceto  the  tenant  in  a  real  action  for  the  valns 
of  his  la-<tiiig  im{>roTomeDts,  nr  which  he  avails  himself  at  the  trial,  the  value  of  the 
mesne  proRta  ia  generally  taken  into  tlie  estimate  by  vpecjal  provUioDS  far  that  purpose. 

»  Aiile,  voL  L  S  635. 

(WillUms  V.  Murphy,  31  Minn.  53(\  Mis-  Mora.  08  U.  8.  4S5  ;  Wythe  r.  Smitll,  t 

Bouri  (Neai>it  a.  Seill,  87  Mo.  275  ;  Siiiis  Sawyer  C.  CI,  17}. 

V.    Gray,   66   Mo.   SIR),   North   Carolina         The  Isgal  title  Itft  in  a  mortgagee  aRer 

(Stith  K.  Lookabill,  76N.  C.  415),  Oeorgia  payment  of  the  mortgafte   is  cDonah  to 

(If  stated  ill  the  [ilpailings,  Sutton  c.  Aiken,  maintain  an  action  uf  ejectment.     Tovns- 

67  G™.  4l«.     Cf.  Young  r.  Porter,  3  Woods  end  SivinKs  Bank  t".  Toild,  47  Conn.  190, 
C.  Ct.  342),  Illinois  (70  111.  286  ;  Hcrreli         (n)  Where  the  nro))erty  «-as  a  mill-site, 

tr.  Sizelanil,  SI  [11.  4S7).     In  nccordancti  havinf'  a  steam-mtll  tberpon,  it  waa  lield 

with  well-settled  equitable  prinoiple!!,  the  that  the  rent   of  the  niill    and   site   was 

an i ted  legal  and  ergnitable  titles  will  pre-  mesne  pnifita.     Horns  ■.  Tinker,  SO  Ga. 

vail  over  a  Imre  equity.     Bi'tser  v.  Kan-  166. 

kin,  77  III.  2S6.  The  defeniiant  ia  not  liable  for  mesDe 

But  in  Mii'hi^n  (Harrett  v.  Kinnev,  44  pmiila  prior  to  hh  posaesfiion,   but  if  be 

Mii'h.  457  :  Adnnis  r.  Catneran,  40  Mii:h.  claims  for  impraremetits  made  hy  his  pm- 

506).  and  .Uahama  (Kelly  p.    Hendricka,  deceeaora,  their  liability  for  mesne  profits 

G7  Aln.  103  ;  Aitbesnn  v.  Broadheai,  56  must  first  bn  satisBed.     Gardner  s.  Gimn- 

Ala.  114),  the  old  mle  meema  to  prevail,  nia,  67  Ga,  639. 
and  in  the  United  States  coarti  fFoster  v. 
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declaration.^  (a)  If  the  pIaiati£E  would  claim  for  profits  antece- 
dent to  that  time,  he  must  prove  his  title  as  in  other  cases,  and 
the  defendant  will  not  be  estopped  to  gainsay  it^(6)  So,  if  the 
suit  is  against  a  precedent  occupant,  the  judgment  in  ejectment 
is  no  proof  of  the  plaintiff's  title.^  And  if  the  suit  ia  against  the 
landlord  of  the  premises,  a  judgment  in  ejectment  against  the 
casual  ejector  is  not  evidence  of  the  plaintiff's  title,  unless 
the  landlord  has  notice  of  the  ejectment.* 

§  334.  FUintlS  mast  prove  poMssatou.  The  plaintiff  must  also 
prove  his  potsetiion  of  the  premises.  If  the  judgment  in  eject- 
ment was  rendered  after  verdict  against  the  tenant  in  poasession, 
the  content-rule,  if  it  was  entered  into,  will  be  sufRcient  proof  of 
possession  by  the  plaintiff.  But  if  no  consent-rule  was  entered 
into,  the  judgment  being  rendered  against  the  casual  ejector  by 
default,  the  plaintiff's  possession  must  be  proved,  either  by  the 
■writ  of  possession  and  the  sheriff's  return  thereon,  or  by  evidence 
that  the  plaintiff  has  been  admitted  to' the  possession  by  the  de- 
fendant' The  entry  of  the  plaintiff,  it  seems,  will  relate  back  to 
the  time  when  his  title  accrued,  so  as  to  entitle  him  to  recover 
the  mesne  profits  from  that  time." 

§  33>'>.  Ooonpanojr  of  dafendaot.  It  will  also  be  incumbent  on 
the  plaintiff  to  prove  the  duration  of  the  occupancy  by  the  defen- 
dant, or  by  his  tenant,  if  he  he  the  landlord ;  and  in  the  latter  case, 
if  the  judgment  in  ejectment  was  against  the  casual  ejector,  by 
default,  it  must  be  shown  that  the  defendant  was  landlord  when 
the  ejectment  was  brought,  which  may  be  done  by  proof  of  his 
receipt  of  rent  accruing  subsequent  to  the  time  of  the  demise. 
The  plaintiff  must  also'  prove  that  the  landlord  had  due  notice 
of  the  service  of  the  declaration  in  ejectment  upon  the  tenant  in 

I  Adams  on  ^eot  3S1  ;  Dodwell  v.  BiblM,  3  C.  *  P.  61B  ;  Dewey  o.  Oaliom.  4 
Covet),  320,  336  :  Van  AUd  b.  Ilo»(Rr)i,  1  Jolina.  Cas.  281  ;  Bennm  v.  Mal9<lorf,  2 
Johns.  Sas  :  Chirac  o.  Reinickar.  11  Wheat.  280  ;  Lion  v.  Burtis,  6  Cowen,  i08. 

■  Ball.  N.  P.  87  ;  Ashlin  v.  Parkin,  2  Burr.  668  ;  Jockwn  v.  Randall,  11  Johns. 
405  :  West  V.  HiiKhea,  1  Har.  &  J.  674. 

•  Bull.  N.  P.  87. 

•  HiiDtern.  Britta,  3  Camph.'46B. 

•  BulL  N.  P.  87.  It  would  Bdoni  that  a  Judgment  in  ojectment  iceovered  by  the 
plaintiff  against  the  defendaat  eatbin  the  latter  from  controrerting  the  {ilaintiiTa  poe- 
aeaninn,  as  well  as  his  title,  ot  which  poaaessjon  is  a  part  Sra  Adams  on  Elect.  33S 
It.  (t)  ;  Calrart  ■>.  Horafall,  4  Esp.  167  i  Brown  e.  GdlowRy,  1  Peters,  C.  C.  2»I,  299 ; 
.JackHon  r.  Comba,  7  Cowen,  36. 

>  Bull.  N.  P.  87,  88 ;  Adana  on  {;ject.  336. 

(a)  Knhns  v.  Bowman,  91  Pa.  SL  604.  nnlawfiil  possesglon.     Carman  a,  B«am,  83 

K  the  plain tilT  has  obtained  positesnion  of  Pa.  St.  319. 

the  premisra  before  heaues  Tor  the  mesne         (A)  KUle  v.  Ege,  82  Fa.  St  102. 
profits,  he  can  still  recover  for  the  preriona 
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possession;  but  if  he  has  Bubscqaentlj  promised  to  pay  rent  and 
the  costs  of  the  ejectment,  this  will  suffice.' 

§  336.  Costa.  The  plaintiff  in  this  action  may  recover  the 
costs  incurred  by  him  in  a  court  of  error,  in  reversing  a  judgment 
in  ejectment  obtained  by  the  defendant,  as  part  of  his  damans, 
sustained  by  his  having  been  wrongfully  kept  out  of  possesBion 
by  the  act  of  the  defendant;  and  the  jury  will  be  instructed  to 
consider  the  costs  between  attorney  and  client  as  the  measure  of 
this  item  of  damages.'  He  also  may  recover  in  this  form  the  coats 
of  the  ejectment;'  and,  also,  under  proper  averments,  the  ajnount 
of  any  injury  done  to  the  premises,  in  consequence  of  the  miscon- 
duct of  the  defendant  or  his  servants,  and  any  extra  damagea 
which  the  circumstances  of  the  case  may  demand.* 

§  337.  improTemsiitk,  The  defendant,  in  this  action  for  mesne 
profits,  if  he  has  in  good  faith  made  lotting  improvementi  on  the 
land,  may  be  allowed  the  value  of  them,  against  the  rents  and 
profits  claimed  by  the  plaintiff.'(a)  But  he  cannot  set  up  any 
matter  in  defence,  which  would  have  been  a  bar  to  the  action  of 
ejectment."  Nor  is  bankruptcy  a  good  plea  inbar  of  this  action;' 
unless  the  case  is  such  that  the  damages  were  capable  of  precise 
computation,  without  the  intervention  of  a  jury,  and  might  have 
been  proved  under  the  commission.* 

^  Hunter  t>.  Britts,  3  Cunpb.  4BS  ;   Aduns  on  Eject.  SS7. 

*  Nowell  V.  Roake,  7  B.  *  C.  404,  And  see  Doe  v.  Hoddart,  G  Tyrwh.  846  ;  8.  a 
2  a  M.  ft  R  818  J  Denn  o.  Chnbb,  1  Coie  (N.  J. ),  468. 

*  Doe  V.  Davis,  t  Esp.  SG8  ;  Baron  v.  Abeel,  3  Johns.  481 ;  STmonds  e.  Pigs,  1 
C.  &  J.  29  ;  Doe  v.  Hiire,  4  T;iwb.  29.  For  the  defendant  was  but  nominal,  in  the 
qectment.     Anon.,  Loflt,  4G1. 

*  Goodtitle  17.  Tomba,  S  Wils.  118,  121 ;  Adoma  on  E;ject  3S7  ;  Dawey  o.  Osborn, 
4  Cowen,  829  ;  Dunn  u.  Large,  8  Doug.  S3E>.  In  Maryland,  the  action  for  mesne 
promts  is  only  for  the  use  and  occapatioa,  and  ia  no  bar  to  an  action  of  treapaas  fiuuw 
dauium  fiegii  For  any  other  injtuies  done  to  the  pieuises  during  the  same  petiod. 
Gill  V.  Cola,  1  Har.  ft  J.  403. 

«  Jackson  i>.  Loom  is,  4  Cowen,  168;  Hylton  t>.  Brown,  S  Waah.  O.  C.  166;  Cawdor 
t..  Lewis,  1  Y.  &  C.  427.     But  see  Bussetl  v.  BUke,  !  Pick.  606. 

*  Baron  r.  Abeel,  a  Johna.  481  ;  Jackson  v.  Randall,  11  Johna.  tOG  ;  Benmn  v. 
Hatadorf,  2  Johns.  389. 

1  Goodtitle  v.  North,  2  Doue.  GS4. 
■  Utteisou  V.  Vernon,  S  T.  K.  639. 

(a)  But  if  the   tenant  has   made  im*  title  iras  canaed  by  his  own  ineicusabls 

pTorements  on  the  land,  under  a  contract  negligence.     Foley  o.  Eirk,  S3  N.  J.  Ea. 

with  the  owner,  he   will  not   be  allowed  170.     And  the  only  improveoieata  whicn 

for  them  in   this   action,  ,when  brought  he  will  be  allowed   for  are   those  irhich 

by  a  devioee,  but  has  bia  remedy  against  hare  mised  the  value  of  the  land,  not 

the  personal  representatiTeaor  tbederisor.  valaeless  eiperimenta.     Noble  t>.  Biddle, 

Van   Alen   v.    Rogers,  1   Johne.  (N.  V.)  81  Pa.  3L  430.    Nor  improvementa  from 

Caa.  281.     See  anU,   £  332.     Nor  will  a  which  the  plaintiff  cannot  get  any  value, 

defendnnt  be  allowed   for  such  improve-  Horns  v.  Tmker,  SO  Ga.  468. 
Uianta  if  his  ignorance  of  the  defect  in  hia 
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EXECUTORS  AND  ADMINISTRATORa 

§  S38.  Bolt  moat  be  aa  •xeoutor  or  admiolBtrator.  The  evidenCO, 
under  this  title,  relates  to  the  official  character  of  the  parties, 
aad  to  the  cases  and  manner  in  which  it  must  be  proved.  Where 
the  executor  or  adminiatrator  is  plaintiff,  and  sues  upon  a  contract 
made  with  the  testator,  or  for  any  other  cause  of  action  accruing 
in  his  lifetime,  he  makes  profert  of  the  letters  testamentary,  or  of 
the  letters  of  administration ;  ^  for  he  must  declare  in  that  char* 
acter,  in  order  to  entitle  himself  upon  the  record  to  recover  judg- 
ment for  such  a  cause ;  and  if  the  defendant  would  controvert  the 
representative  character  of  the  plaintiff,  in  such  case,  by  reason 
of  any  extrinsic  Diatt«r,  not  appearing  on  the  face  of  the  letters, 
euch  as  the  want  of  hova  iiotabilia,  or  the  like,  he  must  put  it  in 
issue  by  a  plea  in  abatement,  or,  as  it  seems,  by  a  plea  in  bar;' 
and  cannot  contest  it  under  the  general  issue,  this  being  a  conclu- 
sive admission  of  the  plaintiff's  title  to  the  character  in  which 
he  sues.^  But  in  reg;ard  to  causes  of  action  accruing  subsequent 
to  the  decease  of  the  testator  or  intestate,  such  as  in  trover,  for 
a  subsequent  conversion  of  his  goods,  or  in  astumptit,  for  his 
money  subsequently  received  by  the  defendant,  and  the  like, 
though  it  is  always  proper  for  the  plaintiff  to  sue  in  his  repre- 
sentative character,  wherever  the  money,  when  recovered,  will  be 
assets  in  his  hands,  yet  it  ii  not  always  necessary  that  he  should 
do  so.  For  where  the  action  is  upon  a  personal  contract  made 
with  himself  respecting  tbs  property  of  the  deceased,  or  is  for  a 
violation  of  his  actual  possession  of  the  assets,  he  may  sue  either 

1  1  Chitt7  on  Plead.  420.  The  OTactice  in  the  Foited  States,  in  this  reapect,  li  not 
nnirorm  ;  the  profert,  in  Bome  of  the  States,  being  omitted.  Langdon  v.  Potter,  H 
Hoaa.  313  ;  CharapliB  e.  Title?,  S  Day,  805  j  Amer.  Prec.  Decl.  p.  01  ;  Prettyman  r. 
WapleB,  4  Hamngt.  2S9  ;  Chapman  o.  Davia,  i  Gill,  1S6  ;  Tbamea  v.  Richardson,  S 
Strobh.  4S4.  The  rule  reqnlring  ■profert  of  letters  twtamBiitary  is  itself  an  exception 
from  the  general  role  that  proftrt  ia  required  of  deeds  only.  Oonld  on  Pleading 
p.  44-2.  i  43. 

*  Unttdon  P.  Potter,  11  Maas.  313,  816  ;  1  Chitty  on  Plead.  439  (3G8) ;  1  Sinnd. 
274,  n.  (3).  by  Williama. 

■  l/>yd  u.  Finlayson,  2  Esp.  [•64  ;  Harahfield  c.  Harsh,  2  Ld.  Raym.  824  ;  Qidley 
V.  Williams.  1  Satk.  37,  88 ;  S  Com.  Dig.  tit.  Pleader,  2  D.  10,  11 ;  WaUon  r.  King, 
4  Campb.  272  ;  Stokea  v.  Bate,  C  B.  &  C.  491  ;  YeoiuaD*  u.  Bnd>ha«,  Cartb.  87Si 
Hilliara  v.  Cui,  1  SaUc.  87  [2  RedCeld  on  Wills,  187]. 
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in  his  private  or  in  his  representative  capacity.'  (a)  But  in  othe- 
cases,  where  the  cause  of  action  accrued  in  his  own  time,  ho  must 
sue  in  his  representative  capacity,  and  must  prove  this  character, 
under  the  general  issue,  which  raises  the  question  of  title.'(&) 

§  iiZ9.  Proof  of  reprMsntattve  oharaotar.  The^iroq/'of  the  plain* 
tiff's  representative  character  is  made  by  producing  the  probate  of 
the  will,  or  the  letters  of  administration,  which,  prima  facie,  are 
sufficient  evidence  for  the  plaintiff,  both  of  the  death  of  the  tes- 
tator or  intestate,  and  of  his  own  right  to  sue.*  (c)  Where  an  oath 
of  office  and  the  giving  of  bonds  are  made  essential,  by  statute,  to 
his  right  to  act,  these  also  must  be  proved.  The  probate  itself  is 
the  only  legitimate  ground  of  the  executor's  right  to  sue  for  the 
personalty,  and  is  conclusive  evidence,  both  of  his  appointment 
and  of  the  contents  of  the  will ;  (d)  and  if  granted  at  any  time 

1  Hunt  V.  Stevena,  S  Tsnnt.  IIS,  US  ;  Eollia  v.  Smith,  10  East.  293  :  BlHckham'g 
C«9«,  1  Sulk.  290  ;  2  Sauod.  i7  e.  n.  by  Williams ;  Heath  i..  Chilton,  12  M.  &  W. 
032.  The  allegation  uf  hia  repreaentatiTe  charncter,  [a  tbeae  two  caaea,  will  be  rej^rtled 
aa  surjilnsae^  and  needs  not  be  proTed.  Urawford  v.  Whittsl,  1  Daag.  I,  n.  Siee  alao 
Po»-ley  V.  N«*toii,  8  Tani.t.  453,  457  ;  Claik  ».  HDUgham,  2  B.  *  C.  U». 

*  Sinitli  V.  Bsrrow,  2  T.  R.  47B,  477,  i«r  Ashhurat,  J. ;  Crawford  o.  'WTiittaJ,  1 
Doug.  (,  n.  (1 )  ;  Ilant  r.  SteveDB,  3  Taunt  113. 

'  In  au  nutioii  on  a  proiniaaor;  note  mode  payable  "  to  the  ciecnlors  of  the  lst6 
W.  B.,"  it  was  litlJ  nacessarj  for  tlia  plaintiffs  lo  produce  both  the  probate  of  the  will 
anrl  the  graot  of  administration  aaueied  to  it.  Hamilton  v.  Aston,  1  C  A  E.  679. 
per  Bolfe,  B. 

('')  Thus,  where  the  administrator  losses  tr.  Tisdale,  Sop.  Ct.  U.  S.  1875,  13  Alb. 

lands  which  be  holds  iis  administrator,  he  L.  J.  S2. 

may  xuo  for  rent  in  bis  own  name.  Yar-  It  has  been  held  that  the  letters  of  ad- 
borough  c.  Ward,  31  Ark.  201.  miniatration  of  another  State  arn  not  snf- 
_  When  the  will  chnr^'es  the  e]iecatar  fiuient  evidence  of  t.be  character  of  tha 
tritb  the  colleetioo  of  rent  from  the  real  exeniitor  ta  exeoutor.  to  allow  biu  tA  ma. 
eatale,  he  can  sue  for  euch  rent.  MsDow-  Mos^by  f.  Burrow,  52  Tex.  396. 
ell  u.  Hendrieka,  71  Ilid.  286.                              (rt)  The  detrre  of  a  probate  nmxi,  ap- 

(A)  Campbell  e.  Uuiled  States,  13  Ct.  pointing  an    e^cerntor   or   administrator, 

of  CI.  108.     An  adiniiiistrntor  muat  sae  in  cannot  l>e  attai^ked  collaterally,  except  by 

his  representative  capacity  for  the  negU-  proving  that  it   is  void,  as   for  want   of 

gent  killing  of  hia  intestate,     Denver,  iea.  jurisdiction,  for  fraad,  or  that  it  is  a  for- 

E.  R.  Co.  D.  Woodward,  4  Ool.  1.  gerj'j  it  cannot  be  attacked  for  irregularily, 

(r)  ri«k  c.    Strong,    2S    Minn.    303  ;  e,  if.  because  issued  on  petition  of  one  not 

D.ivis  B.  Swearinp^a,  fiS  Ala.   81.      The  intere>ted  in  the  estate.     Kck  v.  Strong; 

plaintiiTa  d«claration  need  not  set  out  the  26  Minn.  303,     Thv  decrees  of  a  probate 

probate  of  tha  will  and  qualification  of  the  court,  as  to  the  apjuintinent  of  an  adminia- 

fieuutor  in  fall,  but  it  must  allege  that  trator,  made  in  tlie  esercise  of  its  juris. 

they  were  had  in  the  prohato  court.   Harst  diction,  are  mnelusive,  in  an  action  1^  the 

r.  Addington,  84  N,C.  143.  administrator  against  a  stranger  to  recover 

It  ia  only  to  support  the  eiwutor'a  a  delit  due  to  the  intestat''.     Kmery  ». 

ri.sht  to  sue,  however,  that  these  are  primn.  Hildreth,  2  Gray  (Maan),  230,      It  would 

/itie  evidenec.      If  the  claim  ia  based  ou  seem  that  where  a  pmhnte  court  has  jnris- 

tho  death  of  the    testator,   it   must    be  diction  of  the  subject-matter,  the  ralidity 

proveil  otherwi-w.     Tbns,  in  a  suit  npon  of  its  action  can  be  tried  only  in  the  p_re- 

s   policy  of  insurance,  where  tbe  death  bate  court,  or  in  the  ap|wllate'conitsittiiU{ 

of  the  intestate   is  clearly  in  issue,   let-  as  the   supreme  contt  of  probate.     Ibid. 

tereof  admiiiiatration  are  not  even  jwimo  See  alao  Bellinger  t.  Ford,  21  Barb.  (N.  Y.) 

fitat  evidence  of  death.     Insurance   Co.  311 ;   Duson   v.  Dapre,  32  Lm.  An.  8tt& 


Pdr,yCOO^Ie 


PART  IT.]  EXECUTORS  AMD   ADHINIBTRATOBS.  8S3 

previous  to  the  declaration,  it  is  sufficient,  for  the  probate  relates 
back  to  the  death  of  the  testator.'  The  same  principle  governs 
in  the  case  of  an  adtniniBtrator;  whose  title,  though  it  does  not 
exist  until  the  grant  of  administration,  relates  back  to  the  time 
of  the  death  of  the  intestate,  so  as  to  enable  him  to  maintain  an 
action  for  an  injury  to  the  goods  of  the  intestate,  or  for  the  price, 
it'  they  have  been  sold  by  one  who  had  been  his  agent.'  But  the 
defendant  may  show  that  the  probate  itself,  or  the  letter  of  ad- 
ministration, is  a  foi^ry ;  *  or  that  it  was  utterly  void,  for  want 
of  jurisdiction  over  the  subject,  by  the  court  which  granted  it ;  *  (a) 
whether  tiecause  the  person  was  still  living,  or  tiecauae  be  had  no 
domicile  within  the  jurisdiction  of  the  court,  where  this  is  essen- 
tial ;*  or  for  any  other  sufficient  cause. 

§  S40.  Bame  snbjeot.  The  plaintiff's  character  as  administrator 
may  also  be  shown  by  an  exemplified  copy  of  the  record  of  the 
grant  of  the  letters,  or  by  a  copy  of  the  book  of  acts  or  original 
minutes  of  the  grant,  as  has  already  been  stated.^  (&)  If  letters 
of  administration  liave  been  granted  to  the  wrong  person,  they  are 
only  voidable,  and  liable  to  be  repealed ;  but  if  granted  by  the 
wrong  court  they  are  void. 

§  341.  When  thvra  are  Mveral  sxeoatois.  Where  the  plaintiff 
is  bound  to  prove  his  representative  character  of  executor,  under 
the  general  issue,  as  part  of  his  title  to  sue,  and  it  appears  that 
there  are  several  ezectttorg,  some  of  whom  have  not  joined  in  the 
suit,  it  is  fatal,  thou^  all  have  not  proved  the  will ;  unless  they 
have  renounced  the  trust.^  And  where  the  plaintiff  sues  as  ad- 
ministrator de  bonis  non,  it  is  sufficient  to  prove  the  grant  of 

"  Smith  p.  Millw,  1  T.  B.  476,  186  ;  Woolley  ».  Clark,  5  B.  ft  AM.  744  ;  W«nk- 
ford  V.  Wankford,  1  Salk.  299.  301,  808,  307  ;  LajA  v.  Finlayson,  2  Esp.  664;  1  Com. 
Dig.  840,  S41,  at.  Administration,  H,  9,  10  ;  Dublin  v.  Chadbourn,  18  Mnaa.  438. 
The  prulKto  will  ba  prEsnmed  to  ha»e  been  rightly  made.  Brown  v.  Wood,  17  Mass. 
68,  72;  an/e,  vol.  i.  g  E50. 

»  Foster  P.  Bntea,  12  SI.  4  W.  228  ;  Tharpe  v.  Stallvood,  8  Scott,  N.  R.  71B. 

»  Bull.  N.  P.  247  ;  RhiKhcater  r.  Phillips,  T.  Raym.  405. 

*  Bull.  N.  P.  143,  247 ;  Noell  d.  WbUb,  1  L*t.  236,  288  ;  Emery  b.  Hildreth,  3 
Orar,  230. 

*  Harvard  College  v.  Gore,  6  Pick.  370. 

*  JnU,  vol.  i.  %  519. 

»  Mant  V.  Stokes,  4  T.  B.  6S5,  per  BuUer,  J. 

Sn.  the  mfficipncy  of  the  bond  cannot  be  be  apparent  on  the  record.      HcFeely  •. 

.olUtfrallv    impcnchnl.      Hiiatingdon   d.  Scott,  128  Msaa.  IS. 

Moore,  1  "New  Mei.  489.     Bat  the /aci  of  (ft)  So  certified   copies   of  the   lettetB 

iuch  sppointuient,  not  its  rtqularily,  may  testamentary,  and  his  bond,  are  eviiienoe 

be  diaputod    in   a   collateral   proeepdinfc  of  hia  apiiointment,  without  the  will   or 

Denver,  &o.  By.  Co.  p. 'Wooilwnrd,  4Col.  1.  prolwln  tbereof.     Wittman  v.  Watry,  4S 

(a)  Bat  tbia  want  of  juriadictiou  must  Wia.  491. 
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administratioD  to  htmaelf,  which  recites  tho  letters  granted  to  the 
preceding  administtator,  without  other  proof  of  the  latter.' 

§  342.  Statnttt  of  limltatlotuL  If  the  action  Is  upon  promises 
made  to  the  deceased,  to  which  the  itattUe  of  limitatiotu  is  pleaded, 
the  declaration,  according  to  the  English  practice,  will  not  be 
supported  by  evidence- of  a  new  promise  made  to  the  executor  or 
administrator ;  but  in  the  American  courts  this  rule  is  not  univer- 
sally recognized ;  and  where  the  plea  is  actio  non  aeerevit  infra 
MX  annot,  the  weight  of  argument  seems  in  favor  of  admitting 
the  evldeEce.'(a)  In  both  countries,  leave  will  be  granted  to 
amend  the  declaration  by  adding  a  new  count  on  a  promise  to  the 
executor. 

§  343.  Bxeontor  «■  defsndmnt.  If  the  defendant  is  Sued  as  ex- 
ecutor^ his  representative  character  may  be  shown  either  by  the 
evidence  already  mentioned  as  proof  of  that  character  in  the 
plaintiff,'  or  by  proof  of  such  acts  of  intermeddling  in  the  estate 
as  estop  him  to  deny  the  title,  constituting  him  what  is  termed 
an  executor  de  ton  tort  Very  slight  acts  of  intermeddling  have 
formerly  been  held  sufficient  for  this  purpose ;  but  the  material 
fact  for  the  jury  to  find  is,  that  the  psirty  has  intruded  himself 
into  the  office  of  executor ;  and  this  may  well  be  inferred  from 
such  acts  as  are  lawful  for  an  executor  alone  to  do,  such  aa  taking 
and  claiming  possession  of  the  goods  of  the  deceased  or  selling 

>  Catherwood  r.  Chatend,  1  B.  &  C.  155. 

*  2  Sannd.  fl3,  f.  g.,  note  b;  Williams.  In  OrMD  (or  Dean)  a.  Crane,  S  Ld.  Baym- 
1101,  e  Uod.  309,  1  Hulk.  23,  which  la  the  leading  cose  ou  this  lahject,  the  plea  waa 
Hon  attampsU  in/ra  tex  anno*,  and  to  thia  irnie  it  waa  held  that  the  eTidence  oF  a  new 

E)mi»e  to  the  executor  would  not  apply.  So  in  Hickman  ».  Walker,  Willes,  27.  In 
rail  D.  Wine,  3  East,  409,  Jonea  s.  Hoore,  £  Binn.  673,  and  Beard  n.  Covman,  8 
Har.  k  McHen.  152,  the  form  of  the  Usne  h  not  stated.  In  Fisher  d.  Dnncan,  1  Hen. 
k  Munf.  5S3,  and  in  Qiiarlea  e.  Littlepage,  2  Hen.  1  Mauf.  401,  the  action  vrai  against 
the  executor  ;  and  the  point  in  question  was  therefore  not  before  the  court.  On  the 
other  hand,  in  Heylin  v.  Hasting  Carth.  470,  it  waa  held,  upon  the  iasue  of  Ron  at- 
gitmpail  infra  nx  annoi,  that  evidence  of  a  new  promise  to  the  executor  within  six 
years  was  admissible,  as  well  as  Buffieient,  to  take  the  rnsa  ont  of  the  statute.  And 
such  also  is  the  practice  in  Maasachniietta,  aod  in  Maine.  Baxter  v.  Pennimin,  3 
Mass.  133,  134;  Emerson  a.  Thompsoii,  IS  Uaas.  42S ;  Brown  v.  Anderson,  13  Haas. 
201  ;  SaUivan  «.  Holker,  IS  Mass.  374.  Where  the  issue  is  lutio  turn  aeereva  infra  sea 
annai,  the  technical  reason  for  not  admitting  evidence  of  an  acknowledgmeQt  or  prom- 
ise to  the  executor  entirely  fails ;  and,  indeed,  in  any  case,  a  promise  to  the  executor 
amounts  only  to  an  admission  that  the  debt  due  to  the  testator  has  never  been  paid, 
but  is  still  subsisting,  and  therefore  is  not  barred  by  the  statute  of  liniitatione.  See  6 
Binn.  682,  6S3,  per  Brecken ridge,  J. ;  Anf^ll  on  Limitations  [{  2S8,  6th  ed.J. 

'  After  notice  to  produce  the  probate  of  the  will,  an  office-copy  and  an  extract  from 
the  act-book  hare  been  held  admiasibls,  withont  (iroof  that  the  probate  was  in  the  de> 
fendsJit's  poasession,  or  of  the  signature  of  the  registrar.     Waite  c.  Gale,  9  Jur.  782. 

(a)  A  new  promise   by   an  executor,  and  foanded  on  assets,  will  bind  the  exec* 

which  revives  a  debt  barred  by  the  statute  ntor  personally.    Oatcs  e.  Lilly,  84  S.  C. 

of  limitations,  will  not  bind  the  estate,  bat  043. 
If  made  oq  cotisidetation  and  in  writing, 
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them,  or  conrertit^  them  to  his  own  use;  collecting,  releaaiog, 
or  paj'iDg  debts;  paying  legacies;  or  any  otlier  acta  evincing  a 
claim  of  right  to  dispose  of  the  effects  of  the  deceased.  But  if  the 
acts  of  intermeddling  appear  to  have  been  done  in  kindness,  merely 
for  the  preservation  of  the  goods  or  property,  or  for  the  sake  of 
decency  or  charity,  such  as,  in  the  bnrial  of  the  dead,  or  the  im- 
mediate support  and  care  of  his  children,  or  in  the  feeding  and 
care  of  his  cattle ;  or,  as  the  servant  of  one  having  the  actual  cus- 
tody of  the  goods,  and  in  ignorance  of  his  title ;  or,  in  execution 
of  orders  received  from  the  deceased  as  his  agent,  in  favor  of  the 
vested  rights  of  a  third  person;  or  the  like,  —  the  party  will  not 
thereby  be  involved  in  the  responsibilities  of  an  executorship. '(a) 
So,  if  he,  in  good  faith,  sets  up  a  colorable  title  to  the  possession 
of  the  goods  of  the  deceased,  though  he  may  not  be  able  to  estab- 
lish  it  as  a  completely  legal  title  in  every  respect,  he  will  not  be 
deemed  an  executor  de  son  tort*  And  in  all  these  cases  the  ques- 
tion, whether  the  party  is  chargeable  as  executor  de  son  tort,  is  a 
mixed  question  of  law  and  fact,  similar  to  the  question  of  prob- 
able  cause,  in  an  action  for  a  malicious  prosecution,  the  province 
of  the  jury  being  only  to  say  whether  the  facts  are  sufficiently 
proved.* 

§  844.  PleH  of  &•  nnquBB  exaoator.  If  the  defendant  would 
controvert  the  fact  of  the  representative  character,  this  is  done  by 
the  plea  of  ne  unques  executor,  or  administrator;  in  which  case 
the  burden  of  proving  the  affirmative  is  on  the  plaintiff,  who  must 
prove,  not  only  the  appointment  of  the  defendant  to  that  office, 
but  that  he  has  taken  upon  himself  the  trust;  and  this  may  be  by 

1  Williams  on  Eiacnton,  pp.  186-146  ;  1  Dstib'b  Abr.  e.  29,  ut.  0 ;  OivenB  t.  Hi(i< 
gini,  i  Hi^Card,  286  ;  Toller  on  Eiecatan,  pp.  37-41.  Bat  if  the  tgent,  ifter  the  de- 
cease of  hiR  prinoipsl,  continuen  lo  deal  mih  toe  property  on  hie  own  respoiisihiUty,  or 
M  the  agent  of  another,  he  may  be  charged  as  executor.  Cottle  v,  Aldrich,  1  M.  ±3, 
175  ;  H.  0.  1  SUrlc.  S7  ;  Tnmer  v.  Child,  1  Dever.  881.  See  also  Uitchell  d.  Lnnt,  4 
Hasa.  654,  6S3 ;  Hobby  o.  Rnel,  1  C.  &  E.  71fl.  So,  if  the  iKent  continnes  to  act  as 
■uch,  after  the  death  of  hi»  principal,  and  in  the  belief  that  he  ia  atill  alive,  he  ha* 
been  held  liable  to  a  creditor  of  the  deceased,  as  executor  de  am  lort.  White  v,  Mann, 
13  Shcpl.  361. 

s  Feminga  c.  Jarratt,  1  Eap.  836  ;  Turner  e.  Child,  1  De»er.  2B.  The  party  who 
knoninfcly  receiTea  goods  from  an  executor  de  am  tort,  and  deals  with  them  as  bis  owjt, 
does  not  himaelf  thereby  beeome  an  execntor  de  son  tert.  Panll  v.  Simpaon,  9  Ad.  ft 
£L  H.  B.  3BS. 

*  Padget  V.  Priest,  2  T.  B.  SB,  per  Boiler,  J. 

(a)  So,  nbere  a  nun  died,  leaving  no  she  wu  not  held  as  executor  de  ton  lort. 

Croperty  except  soma  wenring-appiirel,  and  Taylor  v,    Moore,    47   Conn.    278.      The 

ia  widow  Daid  out  of  her  own  money  his  property  must  be  snch  at  would   conali- 

doctnr's  bills  and  fanerol  expenies,   and  tnte  aaaets  in  the  bsnde  of  a  regularly  ap- 

gave  hie  brother  a  snit  of  clothes  of  leia  pointed  esecntOT.     Qoff  v.  Cook,  78  Ina. 

Talu  than  the  amount  ihe  had  expended,  8C1. 
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his  proving  the  will,  or  takii^  the  oaths,  and  giving  bond,  or,  if 
he  is  charged  as  executor  de  ton  tort^  by  proving  acta  of  inter- 
medJliag  with  the  estate.  The  plaintiff  should  always  take  the 
precaution,  where  this  plea  is  pleaded,  to  serve  the  defendant  with 
notice  to  produce  the  letters  testamentary,  or  letters  of  adminis- 
tration, at  the  trial,  they  being  presumed' to  be  in  his  possession: 
in  order  to  lay  a  foundation  for  the  introduction  of  secondary  evi- 
dence.* He  must  also  give  some  evidence  of  the  identity  of  the 
pirty  with  the  person  described  in  the  letters  as  executor  or 
administrator.  If  the  evidence  shows  the  defendant  liable 
as  an  executor  de  son  tort,  by  intermeddling,  he  may  discharge 
himself  by  proof  that  he  delivered  the  goods  over  to  the  rightful 
executor  before  action  brought,  but  not  afterwards ;  '  or,  that 
he  subsequently  took  out  letters  of  administration,  and  has 
administered  the  estate  according  to  law.^  If  he  has  received 
the  money  of  third  persons,  auumpnt  for  money  had  and 
received  will  lie  against  him,  without  declaring  against  him  as 
executor,  * 

§  345.  Effect  of  plea  na  onqosB,  By  pleading  ne  UTtquea  executor, 
the  defendant,  if  the  issue  is  found  f^inst  him,  will  be  charged 
with  the  whole  debt;'  without  being  allowed  to  retain  the  amount 
of  a  debt  due  from  the  deceased  to  himself,  even  if  it  is  of  a  higher 
nature,  and  he  has  the  assent  of  the  rightful  executor,  after  action 
brought,^  But  an  executor  de  son  tort  is,  in  general,  liable  to 
creditors  only  for  the  amount  of  the  assets  in  his  hands  at  the 
time  of  the  action ;  (a)  and,  therefore,  if  he  pleads  plene  adminii' 
travit,  he  may  give  in  evidence  payment  of  the  just  debts  of  the 
deceased,  to  any  creditors  in  the  some  or  a  superior  degree;^  or, 
as  we  have  just  seen,  he  may  show  that,  before  action  brought,  he 

1  2  3aonil  oo  Plead,  k  Erid.  611,  612;  2  SuA.  Erid.  S20;  DodkIbs*.  Forrest,  4 
Bing.  Saa,  704  ;  Atkins  v.  Tredgold,  2  B,  &  C.  23,  30  ;  Cottle  v.  Alilrinh.  4  M.  ft  S. 
17.1.  Scd  qiivrt  as  to  thU  presumritiOD  ;  and  see  Waite  v.  Gale,  2  Dowl,  ft  Loiradaa. 
823:  BJur.  782.  ^ 

'  Curtis  0.  Vernon,  S  T.  R.  537  ;  Vernon  v.  Curtis,  2  H.  Bl.  18 ;  Andrews  i>.  CWH- 
Bon,  15  Mans.  325. 

■  Shilhhei  i>.  Wynisn,  19  Mass.  322  ;  Andrews  d.  Gallison,  Id.  925. 

•  Waito  D.  Gale,  9  Jur.  782 ;  2  Dowl.  ft  L.  325. 

•  Anon.,  Cro.  E!.  *72  ;  Mitchell  r.  Lnnt,  i  Mass.  85B ;  Hob.  49  ft,  n.  bv  William* : 
Bull.  N.  P.  H*. 

•  IrelBll.l  tr.  Coalter,  Cro.  El.  630  ;  Curtis  p.  Vernon,  3  T.  R  B87  ;  2  H.  Bl.  18. 

1  Hountford  f.  Gibson,  i  East.  441,  446 :  TolUr,  Ex'rs,  p.  474.  And  it  seems  that 
be  may  make  hia  defence  even  aguaat  the  rightful  administrator.     W«ekB  v.  Gibber  9 


,j „  ,en  per  «_. 

,s  which  havb  coma  into  his  handa    v.  Cook,  73  Ind.  361. 
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had  delivered  over  the  goods  in  hia  hands  to  the  rightful  executor 
or  admiDi8trator. '  (a) 

§  S46.  Flak  of  pleas  admlniatraTit,  If  the  plaintiff  traverses  the 
plea  oi  plene  adminittravit,  in  its  material  allegation  of  the  want 
of  asseta  in  the  defendant's  hands,  the  burden  of  proof  will  be  on 
the  plaintiff  to  show  that  the  defendant  had  assets  in  his  hands  at 
the  commencement  of  the  &ction.>(i)  If  the  assets  have  come  to 
his  hands  since  the  pendency  of  the  suit,  this  should  be  specially 
replied,  or  the  proof  will  not  be  admissible,*  If  the  action  is 
debt,  the  plea  of  plene  adminiatravit  is  an  admission  of  the  whole 
debt,  which  therefore  the  plaintiff  will  not  be  bound  to  prove ;  but 
if  the  action  is  asiumpeit,  this  plea  is  only  an  admission  that 
something  is  due,  but  not  the  amount;  and  therefore  the  plaintiff 
must  come  prepared  to  prove  it* 

§  347.  Ah«u.  The  fact  of  atsett  in  the  hands  of  a  defendant, 
executor,  or  administrator,  may  be  shown  by  the  inventory  re- 
turned by  him  under  oath,  pursuant  to  law;  which  devolves  on 
him  by  the  burden  of  discharging  himself  from  the  items  which 
it  contains.''  So,  if  he  has  repeatedly  paid  interest  on  a  bond,  or 
on  a  legacy,  this  is  prima  facie  evidence  of  assets.*  So,  if  he  has 
given  his  own  promissory  note  for  a  debt  of  the  deceased.'    So, 

<  Anon.,  1  Salk.  81S  ;  Koh.  49  b,  n.  by  Willuini( ;  CurtU  v.  VeniDii,  S  T.  R.  G87  ; 
TernoD  v.  CartU,  2  H.  HI.  18  ;  Aodreiri  v.  Qallison,  IS  Masa.  SZG. 

*  Beotley  v.  Bentlej,  7  Coweii,  701.    And  m«  Fowler  e.  Sbftrp,  IS  Johuk  823 ;  2 

Fhll.  Evid.  296. 

■  Utinv.  Quin,  AT.  R.  1,  10,  11. 

*  Bull.  N.  P.  140  ;  SanndersoD  r.  NJcholl,  1  Shoir.  81  ;  6helle;'B  Case,  I  Salk.  266. 

*  Wraks  B.  Gibba,  9  Mass.  74  ;  Bull.  N.  P.  143,  143  ;  Hickev  r.  Hajtcr,  1  Eap.  SIS  ; 
e.  c.  e  T.  R,  384  ;  Gilas  u.  Dvaoo,  1  Stark.  82.  But  tlie  schedule  or  inventory  offBred 
by  the  executor  in  thi  ■  ■  ■  -  -  -  ■  .... 
not  jrenerally  any  -Md 
V.  Milla,  4  B.  &  Ad.  6. . 

■  Corporation  of  Clergympn's  Son*  v.  Swainaon,  ]  Vet.  76  ;  Clererly  e.  Brett,  B  T. 
R.  8,  n.  ;  Campbeira  faae,  LoBl,  68  ;  Attomey-Gen.  v.  Hicham,  2  Y.  &  C.  634.  But 
it  La  not  conclusive.  SeTaee  d.  Lane,  6  Hare,  32  ;  17  Law  J.  Ch.  89  ;  Postlrthniite  v. 
Moanacy,  6  Hnr«,  33  n.  Whether  the  probate  stamp  on  a  will  is  admiailGle,  in  Eng- 
land, aa  primitfaeU  evidence  of  usaets  in  the  haiidn  of  Che  execnbir  to  the  amount  in- 
dicate by  the  Btamp,  is  Dot  clearly  agreed.  See  Foster  o.  BUkelock,  G  B.  &  C.  328  ; 
Curtis  D.  Hunt,  1  C.  &  P.  180 ;  Steam  v.  HMIa,  4  B.  &  Ad,  647  ;  Mann  v.  Lanir,  3  Ad. 
A  El.  699. 

'  Bank  of  Troy  v.  Hopping.  13  Wead.  675  i  HolUnd  v.  Clark,  2  T.  4  C.  319. 

(<i)  When  one  collected  certain  notes  adtniniatrnmi,  or  no  aaaets,  the  plaintiff. 
Be  the  estate,  and  npplied  the  proceeds  in  Maine,  mav  have  judgment  for  asmXt 
to  payment  of  debts  due  by  the  estate,  and    when  they  shall  come  into  the  hanilR  of  ihs 


doe  the  e: 
to  paymen 

it  appeared  that  the  ratate  had  Buffrred  no  adminiatrator.     Brown  c.   Whitnn 

harm,  be  icaa  held  not  liable  to  the  «xi>cu-  Me.  66.     When  an  executor  takea,  aa  aa- 

tor  for  conversion  of  the  notes.      Portman  seta,  gooda  which  belong  to  a  third  party, 

r.  Elemish,  54  Iowa,  193.    9o  if  he  shows  he  is  liable  to  him  as  ececutor.      Simpson 

that  the  aaseta  were  applied  as  they  would  r.  Snyder,  G4  Iowa,  E67. 
be  in  regular  administration.      Brown  v.  (A)  McKeithan  o.  McGlll,   83   N.    0. 

Walter,  68  Ala.  810.     If  the  plea  is  (rfms  617. 
VOL.  II.  —  22 
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if  ho  hag  submitted  to  arbitration,  vitbout  protesting  at  the  time 
against  its  being  bo  taken. '  So,  if  he  confess  judgment,  or  su£Fer 
it  to  go  by  default,  or  it  be  rendered  against  him  on  demurrer  to 
the  declaration ;  or,  if  he  plead  a  judgment,  without  averring  that 
he  has  no  assota  ultra ;  or  plead  payment  without  also  pleading 
plene  adminixtravit, — this  is  an  admission  of  assets,  and  may  be 
used  against  him  in  a  subsequent  action  on  the  judgment,  sug* 
gcstiug  a  devastavit,^  But  an  award  in  favor  of  the  estate  is  no 
evidence  that  the  executor  haa  received  tiie  money ;  ^  nor  is  a  judg- 
ment assets,  until  the  amount  is  levied  and  paid.'(a)  And  if 
there  are  several  executors,  and  some  are  shown  to  have  assets 
in  their  hands,  and  others  are  not,  the  latter  will  be  entitled  to 
a  verdict." 

§  347  a.  DATutftTit.  A  devaxtav^  may  be  proved  by  evidence 
of  any  act  of  direct  abuse,  by  the  executor  or  administrator,  of 
the  funds  intrusted  to  his  management,  euch  as  selling,  embez- 
zling, or  converting  them  to  his  own  use ;  or  by  releasing  a  claim 
without  payment,  or  selling  property  below  its  known  value;  ob 
by  improperly  submitting  a  claim  to  arbitration  or  improperly 
compounding  a  debt,  having  no  authority  by  law  bo  to  do;  or  by 
payment  of  usury ;  or  the  like ;  or  by  proof  of  any  other  act,  show- 
ing mal -administration  or  negligence,  whereby  a  loss  or  deteriora- 
tion of  assets  has  ensued.*  (A) 

>  Brtiry  B.  Riish,  1  T.  B.  891  ;  Wortlimgtan  ».  Barlow,  7  T.  B.  IBS  ;  Itiddle  v.  Sut- 
ton, 5  Bing.  200.     Rut  see  Pearson  f.  Henry,  B  T.  R.  5,  aotUra. 

'  Skelton  II.  HawlinK,  I  Wils.  258  ;  1  Saunil.  219.  n.  (8),  by  Williams ;  Roberta  v. 
Wooils,  3  Dowl.  P.  C.  7B7  ;  EwinR  v.  P«tera,  3  T.  R  6S5  ;  Ri>ck  u.  Laytnu,  1  Ld.  iUyin. 
C»a,  better  reported  in  3  T.  R.  690-691,  from  Lonl  Holt's  onu  noUa. 

•  Willi«ma  u.  Innes,  1  Campb.  36*. 

•  Jenkins  e.  Plume,  1  Salk.  207. 

•  P«r*)n»  1.  Hancock,  1  M.  k  Mflllt.  830. 

•  See  Toller,  Ei'r,  b.  3,  c.  9  ;  3  Bac  Abr.  tit  Eiacutor*  and  Adminiatniton,  L  ;  3 
Kent.  Comm.  416,  nates  (t),  (a),  GCti  ed.  And  see  Cooper  v.  Taylor,  8  Jnr.  4S0  ; 
Stroud  e.  Dandriitge,  1  C.  &  K.  4i&. 

(t)  Wliere  there  is  anffieient  Mai  estate  paid  to  his  executor,  Uaaseti  of  the  estate, 

lia'ilu  to  1)0  sold  by  duo  authority,    to  pay  to  be  accounted  for  by  the  eiecntor.    Lor- 

all  ilebts,  leuaeies,  and  chnr({es,   the  pro-  inR  e.  Cunninpham,  9  Oiiah.   (Mins.)   87. 

ceeiii  of  whiuh  when  .sold  would  be  assets,  See  also  Whpelock  n.  Pierce,  6  Id.  238  ; 

and  the  owners  of  the  estate,   to  prevent  Foot  u.  Knowles,  *  Met.  (Mass.)  588. 
ttiu  sail!,  offer  to  pay  the  amount  in  money,         (A)  So  where  he  distributes  the  estate 

to  pay  which  it  is  proposed  to  be  sold,  and  to  Che  legal  heii?  before  the  time  allovnl 

such  olfer  U  accepted  and  the  money  paid,  bv  statnte  for   the  creditiira  to  nut  their 

especinlly  if  done  with  the  approbation  of  claims  in.     Fleece  ».  Jones,  71  Ind.  340. 

the  Court  giving  leave  to  sell  the  same,  But  not  if  he  waits  that  time,  and  then, 

the  ntnouut  thus  received  is  assets  of  the  without  tiotire  of  any  claims  a^inst  the 

estate,  to  be  aceonnteil  for  and  paid  as  as-  estate,  distributes  it.     Crane  «.  Moses,  13 

seU.    Fay  ir.  Tnylor,  2  Gray,  160.    Salary  S.  C.  681. 
roted  to  a  person  after  bU  decease,   anil        So  If  by  hit  Diligence  t  debt  becoicM 
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§  848.  DefamM  tmdar  piece  admlnlatniviL  Under  the  issue  of 
plene  administravit,  the  defeadant  may  relmt  the  proof  of  assets,  by 
showing  that  he  has  exhausted  them  in  the  payment  of  other  debts 
of  the  deceased,  not  inferior  in  degree  to  that  of  the  plaintill', 
before  the  commencement  of  the  action.'  And  if  debts  of  an  in- 
ferior degree  have  been  paid  before  the  commencement  of  the 
action,  or  if  debts  of  a  superior  degree  have  been  paid  while  the 
action  was  pending,  this  also  may  be  shown  under  a  special  plea; 
but  in  the  former  case,  it  must  be  averred  and  proved  that  the 
payment  was  made  without  notice  of  the  plaintiff's  claim.'    By 

>  8  T.  R.  3S8,  per  Lawraocs.  J.  ;  Smsdley  v.  Hill,  2  W.  Bl.  IIOG.  In  the  Uuited 
Stetea,  proTuioQ  is  made  by  Katutee  for  the  BettUment  of  insolvent  latatea,  by  a  liqni- 
dation  of  all  the  clsinia,  and  a  pro  rata  distribution  of  the  assets.  The  application  of 
the  plea  plene  adminitiravit  to  suob  Cases  is  thus  stated  by  Mr,  Justice  Story  :  "  It  does 
not  appear  to  me,  that,  upon  principle,  any  special  plea  of  p>ent  adminiitruvit  is  necea- 
ury,  where  the  assets  have  been  in  fact  paid  according  to  the  directions  of  the  statute 
of  insolvancy ;  for  if  the  assets  are  rightfuU]'  applied,  the  mode  is  matter  of  evidence, 
and  not  of  pleading.  A  special  pUne  adnimUlTavU  can  only  be  necrssary,  where  the 
administrator  eithet  admits  assets  to  a  limited  extent,  or  he  seta  up  a  right  of  retainer 
for  the  payment  of  other  debts,  to  which  they  are  legally  appropriated,  or  he  has  paid 
debts  01  an  inferior  nature,  withoat  Dotic«  of  the  pkiQtifTs  claim.  And  so  Is  the  doc- 
trine of  tlie  common  law,  according  to  the  better  authorities.  In  the  next  place,  it 
seems  to  me  that  there  mar  be  cases  where  the  estate  may  he  insolvent,  and  yet  the  arl- 
miuistrator  would  uot  be  Donnd  to  procure  a  conimission.  snd  proceed  under  the  atat- 
otB  of  insolvency.  If,  for  example,  the  assets  were  less  than  the  privileged  or  priority 
debts,  a  commission  of  insolvency  would  be  utterly  useless  to  the  other  ci'cditoi's  ;  and 
surely  the  law  would  not  force  the  sdministrator  to  nugatory  acts.  In  such  a  cnse,  it 
seetns  to  me  that  a  general  pltne  odniiMuiraBil  R-ould  be  gDod,  if  the  administrator  had 
in  fact  applied  the  assets  in  diiicharge  of  such  dehts.  If  ne  had  not  so  applied  tlicni, 
then  he  might  specially  plead  these  debts  and  no  assets  li/fro.  Other  cases  msy  be  put 
of  an  analogous  nntare.  and  unless  some  stubborn  authority  could  l<e  shown,  foiinUed 
ID  our  local  jurisprudence  (and  Done  such  has  been  produced),  I  should  not  Lie  Iwld 
CDongh  to  ovei-rule  what  I  consider  a  most  salutary  doctrine  of  the  common  law.  Judg- 
ments, bonds,  and  some  other  debts  at  the  conimoc-law,  are  privileged  debts,  end  are 
entitled  to  a  priority  of  payment.  And  vet,  if  the  sdministrfltor  have  no  notice,  either 
actual  or  constructive,  or  such  privileged  debts,  he  will  be  justiGed  in  m'ing  debts  of 
an  inferior  nature,  provided  a  reasonable  time  has  elapsed  after  the  decease  of  the 
intestate.  And  in  principle,  there  cannot  be  snyjiist  distinction,  whether  such  pay- 
ment b*' voluntary  or  compulsive.  But  in  such  case,  if  he  he  afterward  sued  for  snch 
privileged  debt,  he  canuot  plead  plene  adminitlravil,  generally,  hut  is  bound  to  aver, 
that  he  had  fully  administered  before  notice  of  stich  debL"  United  States  v.  Hoar,  2 
Mason,  317,  SIS. 

*  Sawyer  V.  Uercer,  1  T.  R.  890  ;  Anon.,  1  Salk,  IGS  ;  Toller,  Ex'r,  SSB,  But  where 
the  executor,  more  than  a  year  after  the  decease  of  the  testator,  hud  paid  all  the  debts 

nucollectible.     Coco's  Succession.  92  Ia.  fails  to  meet  his  llaHlities  to  the  estate. 

An.  326  ;   Tanner  v.   Beunett,  S9  Gratt.  State  v.  Cheston,  Gl  M<1.  SG2  ;   Kirby  b. 

(Va.)  261.  Stst^,  Id.  883.     Cf.  Adair  v.  Brimmer,  74 

But  an  execntor  who  distributes  an  es-  N.  Y.  638. 

tftte,  under  oriler  of  a  probate  court,  and  The  burden  of  proving  a  devastavit  is 

without  knowledj^  of  a  clsim  >rhich  had  on  the  party  alleging  it.      The  personal 

not  yet  accrued,  is  not  liable  for  a  devns-  representative  of  the  deceased,  in  account- 

tnvit,  because  he  did  uot  require  a  1x)nd  ins,   is  not  obliged  to  show  diligence  in 

from  the  distributees.   Davis  v.  Van  Sands,  collecting  a  debt,  until  tboae  ohjecting  to 

19  Conn.  600.  the  aocount  have  shown  evidence  of  netili- 

An  execntor  doea  not  commit  a  waste  gence.    Bitter's  Estate,  11  Phila.  (Pa.)  12; 

by  failing  to  keep  the  fund  separate  fVom  Johnson's  Estate,  Id.  83  ;  Siiby  n.  Stat^ 

bl*  own  tuouey  and  eamiarked,  onleM  be  61  Aid.  888. 
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the  common  lav,  an  executor  or  administrator  will  be  presumed 
to  have  notice  of  judgments  of  a  court  of  record,  and  all  other 
debts  of  record ;  but  of  other  debts,  actual  notice  must  be  proved. ' 
Where  plene  adminiatravit  is  pleaded  to  an  action  of  debt  on  bond, 
the  defendant  must  prove  that  the  debts  paid  were  due  by  bonds 
sealed  and  delivered,  or  that  they  were  of  higher  degree,  and  en- 
titled to  priority  of  payment ;  but  where  this  issue  arises  in  an 
action  for  a  debt  due  by  simple  contract,  it  is  sufficient  to  prove 
the  prior  payment  of  a  debt  of  anysort,  without  proof  of  the  in- 
strument by  which  it  was  secured ;  for  it  is  a  good  payment  in  the 
course  of  administration.'  In  either  case,  the  creditor  is  a  com- 
petent witness,  to  prove  both  the  existence  of  his  debt  and  the 
payment  of  the  money ;"  but  where  the  debt  is  said  to  have  been 
due  by  bond,  which  has  been  destroyed,  it  has  been  thought  that 
the  attesting  witnesses,  or  some  other  evidence  of  the  existence 
of  the  bond,  ought  to  be  produced.* 

§  349.  Bame  ssbjaot.  Under  this  issue,  the  defendant,  by  the 
common  law,  may  in  certain  cases  give  in  evidence  a  retainer  of 
assets  to  the  amount  of  a  debt  of  the  same  or  a  higher  degree,  doe 
to  himself;''  or,  to  the  amount  of  the  expenses  of  administration, 
for  which  he  has  made  himself  personally  reeponaible ;  °  or,  to  the 
amount  of  debts  of  the  same  or  a  higher  degree,  which  he  has  paid 
out  of  his  own  money,  before  the  commencement  of  the  action.^ 
But  if  the  payment  was  made  to  a  co-executor,  to  be  paid  over  to 
the  plaintiff,  which  he  has  not  done,  it  is  no  defence;  the  re- 
ceiver being  in  that  case  made  the  agent  of  the  defendant  him- 
self, and  not  of  the  plaintiff.*  But  in  most  of  the  United  States, 
the  right  of  an  executor  or  administrator  to  retain  for  a  debt  due 
to  himself  or  for  moneys  which  he  has  paid  for  expenses  of  ad- 
ministration, has  been  qualified  by  statutes,  not  necessary  here 
to  be  stated;  so  that,  ordinarily,  he  cannot  retain  for  bis  (iwn 
debt,  until  it  has  been  proved  and  allowed  in  the  court  where  the 

•nrl  legacies,  and  paid  over  the  remainder  of  the  estate  to  the  nefdnary  Ipgatee.  with- 
out notice  of  any  other  claim,  this  was  held  admissible  and  aatGcient,  aoder  the  pUne 
adminutravil.     Oov.,  &c.  of  Chelsea  Watermarks  e.  Cowi»r,  1   £sp.  27S,  per  Ld. 

1  1  Com.  Big.  352,  tit.  Admitiiatnition,  C,  2  ;  Dyer,  SS  a.  B;  statute  4  ft  5  W.  ft  M. 
c.  20,  all  juilgnients  not  docketed,  or  «b9traet«d  and  entered  in  a  hook  kept  for  tliat 
purposF,  are  reduced  to  the  footing  of  simple  contract  debca.  Hick«T  v.  Hajter,  S 
T.  R.  38*  ;  Toller,  Ex'r.  2i)8. 

'  Ball.  N.  P.  14S ;  Sanndewon  v.  NiehoU,  1  Show.  81. 

*  Bull.  N.  P.  143  ;  Kininton  v.  Gray,  1  Ld.  Eavni.  745. 

*  Gillies  D.  Smither,  S  Stark.  E28  ;   ani^!,  vol.  1.'  S  84,  n.  2,  adcalc 

*  Ball.  N.  P.  140,  1411  Co.  Ut.  283a,-  Plumerr.  Uarchaiit,8BiUT.  1380;  ISaaod. 
83S,  n.  (8),  by  Williami. 

*  Gillies  D.  Smither,  2  Stark.  628. 

'  Bull.  N.  P.  140;  Smedley  v.  Hill,  2  W.  BI.  1106. 

*  Crosse  d.  Smith,  7  East,  246,  258. 
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estate  is  settled,  and  then  only  under  its  decree,  upon  Uie  settle- 
ment  and  allowance  of  bis  accoimt  of  administration. 

§  850,  Plaa  of  rstalnw.  In  order  to  sustain  the  claim  of  retainer, 
it  is  necessary  for  the  party  to  show  that  he  has  been  rightfully 
constituted  execatoror  administrator;  and  for  this  cause,  as  well 
as  to  prevent  strife  amonj;  creditors,  an  executor  de  »on  tort  cannot 
retain  for  his  own  debt,  even  though  it  bo  of  higher  degree,  un- 
less he  has  aince  dnly  received  letters  of  administration.  But 
under  the  plea  of  plene  adminietravit,  he  may  shoir  that  he  has 
paid  other  debts,  in  their  order;  or  that,  before  action  brought, 
he  had  delivered  all  the  assets  in  his  hands  to  the  rightful  execu- 
tor or  administrator.' 

§  851.  Special  pieu.  If  tho  defendant  would  give  in  evidence 
the  existence  of  outstanding  debts  of  a  higher  nature,  entitled  on 
that  account  to  be  preferred,  but  not  yet  paid,  he  can  do  this  only 
under  special  plea.  If  the  debts  are  due  by  obligations  already 
forfeited,  the  penalties  are  ordinarily  to  be  taken  as  the  amount 
of  the  debt;  unless,  by  a  proper  replication,  it  is  made  to  appear 
that  the  penalty  is  kept  on  foot  by  fraud.  But  if  the  obligation 
Is  not  yet  forfeited,  the  sum  in  the  condition  is  to  be  regarded 
OS  the  true  debt,  and  aaaets  can  be  retained  only  to  that  amount; 
for  the  executor,  by  payment  of  this  sum,  may  save  the  penalty ; 
and  if  he  does  not,  it  will  bo  a  deva»tavit.*  In  these  cases,  when 
the  defendant  seeks  to  retain  the  assets  in  his  hands  to  meet  debts 
of  a  higher  nature,  whether  by  bond  or  judgment,  though  the  plea, 
in  point  of  form,  contains  an  averment  of  the  precise  value  of  the 
goods  in  his  hands,  yet  the  substance  of  the  issue  is,  that  the  value 
of  the  goods,  whatever  it  be,  is  not  greater  than  the  amount  actu- 
ally due  on  the  bond  or  judgment.^  And  where  an  outstanding 
judgment  is  pleaded,  with  a  replication  oi  per  fraudem,  the  judg- 
ment creditor  is  not  a  competent  witness  for  the  defendant  to  dis- 
prove the  fraud.*  If  several  judgments  or  debts  are  pleaded,  and 
the  plea  is  falsified  as  to  any  of  them,  the  plaintilf  will  be  enti- 
tled to  recover.* 

»  BnlL  N.  P.  1*3;  Chitty'i  Prec.  p.  BOl;  Cnrtia  *.  Tenton,  S  T.  B.  687,  BBO;  Anon., 
1  3^k.  313;  Oxenhnm  r.  CUpp,  8  B.  ft  Ad.  309. 

■  Uniua  States  v.  Hoar,  i  Mason,  Sll;  Bull.  N.  P.  141j  1  Sannd.  S38,  notes  (7), 
(3),  by  Williama;  IJ.  334,  n.  (0);  Pnrker  n.  Attield,  1  Salk.  311.  If  a  bond  creditor, 
utieT  (orreitnro,  voiild  hare  taken  less  than  tho  penalty,  and  the  eiecator  had  tuseta  to 
the  amount  required,  which  he  did  not  pay,  it  la  endeace  of  fraad.  Ibid.  And  if  a 
judgment  is  confessed  for  more  than  is  actually  due,  this  is  prima  facU  evidence  of 
frand;  but  tha  defendant  may  rebut  it  by  proof  that  it  vss  done  by  mistake^  Pease 
V.  Naylor.  6  T.  B.  80. 

*  Moon  n.  Andrews,  Hob.  1S3;  1  Saund.  333,  n.  (7),  by  Williamt. 

*  Campion  n.  BeiitlKy,  1  Esp.  313. 

<  Ihid.;  Bnll.  N.  P.  143;  Parker ir.  Atfield,  1  Salk.  Sll;  1  Ld.  Raym.  678.  But 
•M 1  Saund.  847,  a.  (1),  by  Williams. 
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§  352.  AdMlaBlon  by  oaa  of  aeveral  «x«ot)ton.  Where  there  are 
teveral  executors  or  admmistrators,  an  admission  by  one  of  them 
that  the  debt  is  still  due  is  held  not  sufficient  to  enable  the  plain- 
tiff to  recover  against  the  others ;  though  it  may  be  properly  ad- 
missible, as  a  link  in  the  chain  of  testimony  against  them.^  Nor 
is  such  admission  by  one  sufficient  to  take  the  case  ont  of  the 
statute  of  limitations  as  to  alL> 

>  Jonwa  r.  HacUey,  IS  John*.  277;  Forsyth  d.  Qanson,  C>  Wend.  658;  Hunmon 
B.  Huntley,  4  Cowen,  4B3. 

■  TuUock  t).  Dudu,  Rj.  &  U.  llili  ante,  vol,  L  {  I7fl.  But  see  Hommon  n.  Hunt- 
ley, i  Cowen,  iSS. 
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§  353.  Bridanea  of  bainhlp.  The  rnles  of  evidence,  applicable 
to  the  proof  ot  pedigree  in  general,  having  been  considered  in  the 
preceding  volume,'  the  present  title  will  be  confined  to  the  evi- 
dence of  heirship,  where  this  fact  is  particnlarly  put  in  issue,  as 
the  foundation  of  a  claim  of  right,  or  of  liability. 

§  354.  Same  •nbjaot.  Where  A  claims  as  the  heir  of  B,  it  will 
be  necessary  to  establish,  first,  affirmatively,  their  relationship 
through  a  common  ancestor;  and,  secondly,  negatively,  that  no 
other  descendant  from  tlie  same  ancestor  exists,  to  impede  the 
descent  to  A.  Thus,  la  ejectment,  where  it  was  incumbent  on 
the  lessor  of  the  plaintiff  to  prove  that  a  younger  brother  of  the 
person  last  seised,  from  whom  he  deduced  his  title,  was  dead, 
without  issue,  the  testimony  of  an-  elderly  lady,  a  member  of  the 
family,  that  the  younger  brother  had  many  years  before  gone 
abroad  when  a  young  man,  and  according  to  repute  in  the  family 
had  died  abroad,  and  that  slie  never  bad  heard  in  the  family  of 
his  having  been  married,  was  held  prijoa  facie  evidence  of  his 
having  died  without  issue.'  But  where  the  death  is  only  proved 
in  such  case,  without  some  negative  proof  of  the  existence  of 
issue,  it  is  not  sufficient ;  the  plaintiff  being  bound  to  remove 
every  possibility  of  title  in  another,  before  he  can  recover  t^inst 
the  person  in  possession.^  (a)    Thus,  also,  if  it  were  requisite  to 

*  Doe  D.  Griffin,  IB  East,  298. 

.,...  ..„            ,Bto  make  bini 

States,  the  laws  of  descent  by  iiriinoaeiii-  the  only  ckimanl.     Schneider  «.  Piessner, 

tnra,  OS  tbey  eziited  at  common  law,  Imre  fi4  Ind.  fi21. 

been  abrogntfHi,  and  Beveral  may  be  co-heirs,  So  where  several  joined  in  claimijig  ai 

M,  for  iuHtancs,  in  those  SMtes  where  all  heirs  of  a  deceased  person,  and  proved  that 

the  children  are  hairs.     In  stich  cases,  al-  the  deceased  originally  came  from  a  cer- 

thonf;h  the  niude  of  proof  is  somewhat  tain  place  in  Ireland  and  that  he  often, 

changed,  yet  the  iirinoiple  remains,  that  among  his  friends,  had  spoken  by  name  of 

an^  one  who  oaserts  tliat  he  and  others  are  his  fnther  and  brothera,  half-brothrrs,  and 

heirs  mnst  prove  that  others  who  might  a  sister,  as  still  residii:g  in  that  (ilacii,  and 

also  be  heirs  are  not  the  claimants  then  proved  that  Iheir  father 

Thus,  where  one  snes  as  heir,  he  must  lived  in  the  same  locality,  that  it  was  coin- 

•how  that  the  widow  of  the  ancestor,  if  mon  renute  in  their  raniily  that  they  had 

abe  is  by  law  a  co-heir,  has  either  received  an  uncle  iu  America  of  the  same  name  as 

the  share  to  which  she  is  entitled  or  has  the  deceased,  that  their  father  had  biotll- 
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establish  the  title  of  A,  aa  heir-at-lav  to  his  consin-german,  B,  it 
would  bo  necessary  to  prove  the  marriage  and  death  of  their 
common  grandparents,  and  of  their  respective  parents,  through 
whom  the  title  was  deduced ;  that  these  were  the  le^timate  chil- 
dren of  the  common  ancestor ;  and  that  A.  and  B  were  also  the 
lawful  issue  of  their  parents ;  with  evidence  to  show  that  no  other 
issue  existed,  who  would  take  the  preference  to  A.  But  in 
charging  one  as  heir,  general  evidence  of  heirship  will  be  suf- 
ficient to  be  adduced  on  the  part  of  the  plaintiff,  it  being  a  matter 
more  peculiarly  within  the  defendant's  own  knowledge.'  Thus,  if 
lie  is  in  possession  of  the  property  of  the  deceased,  or  has  received 
rents  from  his  tenants,  it  is  to  be  presumed  that  ho  claims  them 
as  heir.' 

%  855.  Deatb.  After  a  loixg  lapse  of  time  since  the  death  of  one 
who  might  hare  been  entitled  without  any  adverse  claim,  it  may 
■  be  presumed  that  he  died  without  iesue.^  The  fact  of  the  death 
of  a  party,  but  not  the  time  of  it,  wiU  be  presumed  after  the 
expiration  of  teven  yeart  from  the  time  when  he  was  last  known 
to  be  living.^  (a)  Aud  it  may  be  inferred  from  the  grant  of  Uttera 
of  administration  on  his  estate,  in  the  absence  of  any  controlling 
circumstauces  ;  since  it  is  not  the  course  to  grant  administration, 
without  some  evidence  of  tlie  death.'  (6) 

§  856.  idftbuity  of  lair.  The  liability  of  an  heir  generally  arises 
upon  the  obligation  of  the  ancestor  by  deed,  in  which  the  heir  is 
expressly  bound.  He  is  liable,  at  conmion  law,  to  an  action  of 
debt  on  the  bond  of  bis  ancestors,  if  specially  named;"  and  in 
England,  by  statute,  to  an  action  of  covenant.  The  like  remedies 
have  also  been  given  against  devisees,  by  statutes.     But  the  remedy 

1  See  ante,  vol.  i.  j  T9. 

*  DerUky  c  Cnstanoe,  4  T.  R.  76, 

*  Doe  B.  Wolley,  8  B.  &  C.  22;  s.  c.  3  C.  4  P.  401 

*  Doe  V.  Jessou,  S  East,  Saj  per  Ld.  Ellen barough;  nut*,  voL  i.  {  '1-  The  time  of 
the  death  is  to  be  Jurerred  fniin  the  circumgtanceg.  Dm  e.  Nepeao,  5  B.  &  Ad.  86; 
Bust  V.  Baker,  S  Sini.  443;  mpra,  tit  D«th. 

*  See  anU,  toI.  i.  }  SSO;  Succeasioa  oE  Hamblin,  Z  Rob.  (La.)  130.    AnU,  j  SS9,  n. 
«  Co.  IJt  209  a. 

erg,  and  a  half'brother,  and  a  aUter,  and  Scipnt  proof  of  the  heirship  of  the  claim- 
that  their  nmnee  corresponded  with  the  ants.  Cudilj  v.  Broirn,  7S  111.  416. 
name*  mentioned  bv  the  deooased,  and  (a)  A  mew  failure  to  hear  from  ths 
that  the  name  of  their  mtenml  grand-  heir  at  the  mndenoe  of  the  ancestor,  no  tn- 
iathercorreiponded  with  that  of  the  father  quiries  having  been  made  at  the  place  of 
of  the  deceased,  lu  given  by  him,  and  that  tne  heir'n  laet  known  residence,  is  not 
the  clHimauta  were  the  sole  surrivltis  de-  proof  that  the  heir  died  nithont  isane  after 
Bceoilanta  nf  their  lather,  and  that  all  his  the  lapse  of  seren  years.  McRee  o.  Cope- 
brotbsrB,  Biate™,  and  half-brothers  wore  lin,  Cir.  Ct.  St.  Louis,  Mo,,  2  Cent.  h.  J. 
dead  anii  hul  nn  descendants  snrviving.  it  813. 
was  held  that  these  facta  constituted  a  snf-         (A)  But  see  onCe,  (839,  n. 
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In  effect  is  rather  against  the  lands  of  the  obligor,  in  the  hands  of 
the  heir,  than  agaiust  the  person  of  the  heir ;  and  it  cannot  be 
extended  bejoud  the  value  of  the  assets  descended,  unless  the 
heir,  by  neglecting  to  show  the  certainty  of  them,  should  render 
himself  personally  liable.'  For  if  he  should  plead  that  he  has 
nothing  by  descent,  and  the  jury  should  find  that  he  lias  any- 
thing, hovever  small  in  amount,  the  plea  will  be  falsified,  and 
the  plaintiff  will  be  entitled  to  a  general  judgment  for  his  entire 
debt ;  whereas  if  he  should  confess  the  debt,  and  show  the 
amount  of  the  assets  in  his  hands,  he  will  be  answerable  ouly 
to  this  amount.' 

§  357.  Estate  a  tnut  fond.  In  the  United  States,  the  entire 
property  of  the  deceased,  real  aa  well  as  personal,  constitutes  a 
truBt  fund  for  the  payment  of  his  debts.  The  modes  in  which 
tliis  trust  is  carried  into  effect  are  various,  and  are  usually  pre- 
scribed by  statutes,  but  in  some  States  the  forms  of  remedy  are 
left  at  common  law.  The  general  feature,  that  the  personalty 
must  first  be  resorted  to,  is  uniformly  preserved  ;  and  in  several 
of  the  States,  tlie  executor  or  administrator  is  empowered  by 
license  from  the  couits,  after  exhausting  the  personal  assets  ki 
enter  upon  and  sell  the  real  estate,  whether  devised  or  not,  to  an 
amount  sufficient  to  discharge  the  debts.  Ordinarily,  therefore, 
in  the  first  instance,  the  creditor  must  resort  to  the  personal  rep- 
resentative, and  not  to  the  heir,  for  the  payment  of  the  debt ; 
unless  the  cause  of  action,  as  in  the  case  of  a  covenant  of  war- 
ranty, not  previously  broken,  did  not  accrue  until  all  remedy 
agaiust  the  executor  or  administrator  was  barred  by  tlie  statute 
of  limitations.^  (a) 

»  2  Saund.  7,  n.  (4),  by  WillianH. 

*  Ibid.  ;  Plowd.  HO  ;  2  KolL  Alir.  71 ;  Bnckley  v.  Nightininle,  1  Stra.  tIflC.     Tlia 

eea  of  turn  eitfiutum,  if  found  agaiort  the  heir,  ia  uot  such  a  fal«a  Tilna  aa  will  render 
m  liable  de  bonUpropriu.     2  Saund.  7,  a.  (4)  ;  Jaulmoa  n.  KuxeTelt,  13  Johng.  97. 
»  1  Kent,  Conim.  *21,  422  ;  Hutchinson  e.  Stilea,  3  N.  H.  401  ;  Webber  D.  Weblwr, 
6  GrecnI.  127  i  Royce  n.  Bumll,  12  Mnaa.  S9S  ;  HikU  v.  Bumstead,  SO  Piuk.  2 ;  Koe  v. 
BvitLzej,  10  Barb.  247. 

(a)  It  hoabeen  decided  in  some  States  T.),  276;  Lnai;tilia  v.  Heer,  89  III  119; 
that  in  an  action  of  this  nort  brought  Mc[.ean  v.  HuBean,  74  Hi.  1S4  ;  Hinton 
agninit  an  heir  there  should  be  proof  v.  Whitehurat,  71  N.  C.  flfl. 
that  the  estate  of  the  deRenaeil  hna  been  The  heir  ia  not  liable  for  debts  con- 
settled  in  the  Probate  Court.  Grow  D.  trautcd  by  the  adminiatrator  of  the  an- 
Dobhina,  128  Mass.  271  ;  WoodEn  u.  An-  eestor  in  the  courae  of  admicistration. 
derson,  S  Tenn.  Ch.  331.  Allen  ti.  Poole,  64  Misa.  323. 

But  the  more  general  rnle  teems  to  be        When  the  action  ia  against  the  b'  ~ 

that  it  is  enough  to  prove  tbat  the  per-  —•----  '--  '-    ' i.r._  i:_   ._ 
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§  S58.  Bale  of  land  by  «zeoiitor.  Wherever  the  executor  or 
admioistrator,  by  the  statutes  alluded  to,  is  authorized  to  apply 
to  the  courts  for  leave  to  sell  the  land  of  the  deceased,  for  the 
payment  of  liis  debts,  the  heir  takes  the  land  subject  to  that  right 
and  contingeucy ;  and  when  the  laud  is  thus  sold,  the  title  of  the 
heir  is  defeated,  and  he  has  nothing  by  descent,  and  may  well 
plead  this  plea  in  bar  of  an  action,  brought  against  him  by  a 
creditor,  upon  the  bond  of  his  ancestor.^  (a) 

§  359.  pi«ft  of  riana  per  dMoeot.  The  plea  of  riens  per  detcent 
admits  the  obligation;  but  the  proof  of  assets  is  incumbent  on 
the  plaintiff.  And  the  substance  of  this  issue  is,  whether  the 
defendant  had  assets  or  not  The  place,  therefore,  is  not  material 
to  he  proved ;  nor  is  it  material  whether  the  land  was  devised  by 
the  ancestor,  or  not,  nor  whether  it  was  chai'ged  with  the  payment 

>  Covel  V.  WeatoQ,  20  Johns.  414.    Aud  see  Oibaon  n.  Farley,  IS  Uus.  260. 

heir  on  the  siima  cause  of  ictlon  U  not  evi-  taken  for  a  railroad,  the  heir,  and  not  the 

dence  a^lDHt  the  heir.     Lehcoiui  v.  Brad-  adininiatrator,  is  Hnticteit  to  the  damaoes 

Uy,  62  Aia.  31,  for  Siich  taking,   and  to  prosecute  for  the 

As  between  the  creditora  of  the  ancestor  recovery  thereof,  although  the  adoiiiiiatra- 
and  tlie  creditors  at  the  heir,  it  has  been  tor  has  previously  represented  the  estate 
held  thst  when  the  hair  to  whom  lands  to  be  insolvent,  and  altarwurda  olitaina 
have  descended  becomea  insolvent,  bin  a  license  to  sell  the  intestate's  real  csUte 
creditors  cun  only  take  what  surplus  re-  for  the  payiueut  of  debts.  Bovnton  o. 
maiaa  after  hia  liability  for  debts  of  the  Pi^t<:rboro\  &a.  Ry.  Co.,  i  Cusb.' {Mass.) 
ancestor  has  been  satiafiod  up  to  the  value  487.  The  esse  was  this:  Oliver  Page  died 
of  the  land  descended.  Byan  v.  Mel^Mid,  intestate,  seised  of  real  estate,  leaving  one 
S2  Gmtt.  (Vs.)  367.  IF  the  heir  has  dnughter,  his  heir-at-law.  His  whole  raal 
aliened  tbe  laoda  he  is  liable  for  their  and  twrsaual  i>state  was  insufficient  to  paj 
value,  that  is,  their  value  at  the  time  he  his  debts.  His  aii  mi  n  intra  tor  obtained  a 
received  them,  and  he  ta  not  liable  for  license  to  sell  the  roal  estate.  After  tbe 
renta  and  prohts,  nnr  for  increased  viilue  death  of  the  inte.^Cnte,  but  befom  the 
arising  from  improvements  which  ha  has  lioonaa  was  obtained,  the  railroad  corpora- 
made  on  the  land,  iieithtr  can  he  deduct  tion  tiled  the  location  of  their  roail,  by 
anything  far  repairs.  Frederieks  v.  Iseu-  which  a  part  of  Bald  real  estate  was  taken 
man,  41  N.  J.  L.  212  ;  Hopkins  v.  Ladd,  Tor  tbe  railroad.  The  question  was, 
12  K.  I.  279.  In  any  event  the  heir  ia  whether  tlie  heir  or  thp  administrator 
only  liable  to  the  extent  of  the  value  of  should  have  the  damages  for  the  land 
the  property  which  has  come  to  him  from  thus  taken  ;  and  the  court  held,  that,  as 
the  aiicaator.  Brangeru.  I.acy,  82  ill,  61  ;  the  right  to  damages  for  land  taken  for 
Williama  v.  Erviiig,  31  Ark.  229  ;  Saner  u.  public  use  accrues  at  the  time  of  taking, 
Griffin,  67  Mo.  654.  In  Arkansas  it  is  and  as  in  the  case  of  railroads  that  time  is 
said  that  no  action  at  law  will  lie  against  prima  fneie.  and  in  tbe  absence  of  other 
an  heir,  for  bis  ancestor's  debt,  but  the  proof,  the  time  oF  hling  tbe  location,  and 
snit  should  he  in  equity.  Hendricks  v.  as  the  heir-at-law  was  seised  and  possesspd 
Keesee,  32  Ark.  714.  of  the  estate  taken  at  tbe  time  of  the  tak- 

(0  The  heir  is  entitled  to   tbe  rents  ing,  subject  only  to  be  defeateii  by  a  sale, 

and  profits  of  the  land  till  tbo  sale,  and  is  not  llirn  made,  nor  authorized  and  licensed 

not  accountable  for  tbem  to  the  creditors  by  competent  authority  to  ba  mule,  the 

of   bis   ancestor.      Draper  v.   Barnes,  13  heir  was  entitled  to  the  damages.     Ibid. 

R.   J.   156;  Hopkins  v.   Lndd,  id.   278  ;  Sea    also   Wilson   r.    Wilson,    13    Barb. 

Fri-dericks  b.  Isenman,  41  N.  J.  L.  212  ;  {N.  Y.)  252  ;  Vansjekle  v.  Richardson,  13 

Harriijnton  ».  Barfi.-ld,  30  La.  An.  I't.  II.  111.  171. 
1297.     Where  the  land  of  one  deceased  i* 
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of  debts  or  legacies,  or  not,  provided  the  heir  takes  the  same  estate 
which  would  have  descended  to  him  without  the  vill,  its  nature 
and  quality  not  being  altfired  by  the  devise.'  (n)  But  it  is  ma- 
terial for  the  plaintiff,  where  he  declares  against  the  defendant  as 
the  immediate  heir  of  the  obligor,  to  show  that  the  assets  came  to 
the  defendant  as  heir  of  the  obligor,  and  not  of  another  person, 
for  where  the  obligor  died  seised  of  the  lands,  leaving  issue,  and 
the  issue  died  without  issue,  whereupon  the  lauds  descended  to  the 
defendant  as  heir,  not  of  the  obligor,  but  of  the  obligor's  son, 
the  plea  of  rient  per  deieerU  directly  from  the  obligor  was  held 
maintained.'  And  where  the  ancestor  of  the  obligor  died  seised 
of  a  reversion  expectant  on  a  lease  for  years,  leaving  the  obligor 
his  heir,  but  no  rent  was  paid  to  the  obligor,  the  lauds  being  sup- 
posed to  have  passed  to  a  stranger  by  devise  from  the  ancestor ; 
yet  it  was  held  that  the  possession  of  the  tenant  was  in  law  thd 
possession  of  the  heir,  and  so  the  obligor  was  seised  in  fact,  and 
the  laud  became  assets  in  the  hands  of  his  heir,  whose  plea  of 
riens  per  descent  from  the  obligor  was  therefore  falsified.'  But  if 
the  Intermediate  heir  was  never  seised,  his  successor  iu  the  same 
line  of  descent  would  take  as  heir  to  the  obligor,  who  was  last 
seised, and  be  liable  accordingly.*  Under  thin  plea,  by  the  common 
law,  the  licir  might  show  that,  prior  to  the  commencement  of  the 
suit,  he  had  in  good  faith  aliened  the  lands;  but  tills  has  been 
changed  by  statute.*  (6) 

§  360  AaaoU.  In  proof  of  asaeta,  it  will  be  sufficient  for  the 
plaintiff  to  show  that  the  defendant  is  entitled,  as  heir,  to  a  rever- 
sion in  fee  after  a  mortgage  or  lease  for  years  ;  or  to  a  reversion 
cx|>ectant  upon  an  estate  tail,  provided  the  limitation  in  tail  has 
expired,  and  the  reversion  has  vested  in  possession,  in  the  heir. 
But  a  i-evcrsion  after  a  mortgage  in  fee  in  not  assets  at  law,  though 
it  is  in  equity.'  A  reversion  expectant  upon  an  estate  for  life  is 
also  assets ;  but  it  must  be  pleaded  specially.'  (c) 

1  Ball.  K.  P.  ITS  ;  AUam  v.  Heber.  2  Stra.  1270. 

1  Jenks's  Case,   Cm.  Car.  161  i  KelEow  v.  Howdpn,  2  Mod.  2G3 ;  Cluppell  v.  hee, 
8  Mod.  256 )  Duhe  ».  Spnng,  2  Boll.  Abr.  70S,  pL  62. 
'  Bushby  B.  DiioD,  3  B.  Si  C.  298. 

*  Kello\T  V.  Rowdro,  2  Klod.  353 ;  fi.  c.  1  Show.  244. 

*  2  Saund.  7,  a.  (i),  by  WillUms  ;  Bull.  N.  P.  176. 

*  2  Sannd.  7,  n.  (4),  by  Williami ;  Plualcett  v.  Peusou,  3  Atk.  204  ;  Btubb;  t. 
Dixon,  8  B.  &  C.  29S. 

'  Bull.  N.  P.  178;  KeUow  v.  Rowden,  S  Mod.  268  j  8.  0.  Carth.  126;  Anon.,  Djm, 
873  {ft). 

(n)  Eltisp.  P>ige,7Cu8b.  (Mubs.)  161;  (b)  Ticknorv.  Hami,14  N.  H.  273. 

Gilpin  It.  HollinftHirorth,  3  Md.  ISO;  Buck-  [c)  Where  a  pe.raon  niakm  a  deed  which 

Uyv.  Bnckl«y,  U  Barb.  (M.  Y.)  43.  convey*  no  eaUW,' the  laud  deauendgto  his 
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§  861.  a«m«  snbjaot.  Whetlier  lands  Ijing  in  a  foreign  itate 
or  country  can  be  regarded  as  assets,  so  as  to  charge  the  heir,  is 
a  point  not  perfectly  clear.  In  one  American  case  it  has  been 
decided  that  they  were  not.  No  reasons  were  giyen  for  the  de- 
cision ;  but  cogent  ai^umento  were  ui^^  by  the  learned  counsel 
for  the  creditor,  showing  that  upon  principle,  as  well  as  by  analogy 
of  law,  the  heir  was  char^eable.^  (a) 

I  Auitin  V.  Gage,  9  H«M.-89a.  S««  Dowdale'*  Cue,  0  Co.  M ;  Covell  v.  WcbIod, 
SO  Johns.  414.  "nie  reference  in  1  Vem.  ilU,  to  Eranit «.  Awongb,  LuUh,  231,  that 
taadf  ia  IreUnd  were  taaeta  araiiiBt  the  heir  in  England,  but  Utxt  Isnda  in  Scotluid 
were  not,  is  erroneoni  ;  no  aucE  point  being  mentioned  in  that  caa^  which  was  onlj 
a  queatioa  oF  chancery  joiisdietion.     The  nuataka  has  ariaen  from  a  misprint  ot  aad 

heir,  who  lakes  it  anconditionallf ,  and  Ha  lands  to  an  heir  were  aaaata  which  rendered 

ia  not  obliged  to  restore  the  consideration  him  liable  to  the  debts  of  hia  anceatar,  the 

received   by   hia   anceatoT.      Flanders   v.  heir  was  held  not  to  be  liable  to  a  creditor 

Davis,  IB  N.  H.  139.        _  of  his  ancestor  for  the  lands  so  descended 

(a)  Where  land  in  Ohio  descended  to  a  aa  assets.      Brown  e.    Braahford,    II   B, 

resident  in  Kentacky,  and  it  did  not  ap-  Hod.  (Ky.)  S7> 
pear  that  by  the  law*  of  Ohio  a  d«aceDt  of 
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INFANCY. 

§  862.  Infiiiioy  ■  panosai  priTUage.  Infancy  is  a  personal  privi- 
lege or  exception,  to  be  taken  advantage  of  only  by  the  pefson 
himself;  aud  the  burden  of  proof  resta  on  him  alone,  even  though 
the  issue  is  upon  a  ratification  of  his  contract,  after  he  came  of 
age.^  The  trial  by  common  lav  is  either  upon  inspection  by  the 
court,  or,  in  the  ordinary  manner  of  other  facts,  by  the  jury ;  but 
in  the  Unit«d  States  the  latter  course  only  is  practised.^ 

§  868.  Proof  of  ag».  The  fact  of  the  party'i  age  may  be  proved 
by  the  testimony  of  persons  acquainted  with  him  from  hia  birth ; 
or,  by  proof  of  hia  own  admissiona  ;  for  these  are  receivable,  even 
in  criminal  cases,  the  infant  being  regarded  as  competent  to  con- 
fess the  truth  in  fact,  though  he  may  lack  sufficient  discretion  to 
make  a  valid  contract.^  (a)  An  entry  of  his  haptitm  in  the  register 
is  not  of  itself  proof  of  his  age;  but  if  it  is  shown  to  have  been 
made  on  the  information  of  the  parents,  or  others  similarly  inter- 
ested, it  may  be  admitted  as  a  declaration  by  them ;  and  in  the 
ecclesiastical  courts,  it  is  strong  adminicular  evidence  of  minority.* 
If  the  action  is  against  the  acceptor  of  a  bill,  the  defendant  upon 
the  issue  of  infancy  must  distinctly  prove  not  only  his  real  age, 
but  also  the  day  on  which  he  accepted  the  bill ;  unless  he  is  proved 
to  have  been  under  age  at  the  commencement  of  the  action  ;  for 
otherwise  it  does  not  appear  that  he  waB  an  infant  at  the  time  he 
entered  into  the  contract,  the  date  of  the  bill  not  being  even  pre- 
Bumptive  evidence  of  the  time  of  acceptance.' 

§  364.  Infanoy  m  a  dsfenoe.    The  defence  of  i^fancy^  to  an 

1  Borthwick  r.  Carrnthen,  1  T.  R.  643 ;  Leader  t>.  BuTf,  1  Esp.  253  ;  Jeune  v. 
Ward,  2  Surk.  326. 

*  Silver  V.  Sbelback,  1  Dall.  I6G. 

■  Haile  v.  Lillie,  3  Hill  (N.  Y.J,  149;  UcCoon  v.  Smith,  Id.  147;  Mather  v.  Clark, 
2  Aikeni,  2DB.  But  hia  admiMion  ahould  bf  weighed  caDlJonalf,  with  rehrsuce  to 
hia  aze  and  uodentaDdiDfr.     Stata  v.  Guild,  G  Ualst.  163,  189,  ISO. 

•  Wihen  v.  Uw,  3  Stark.  S3  ;  Burghirt  «.  Anirrratain,  6  C.  &  P.  flSO ;  Agg  v. 
DaTies,  2  Phil.  Slfi  ;  Jeune  v.  Ward,  2  Stark.  326  ;  Rex  o.  Claphim,  4  C.  A  P.  £B.  Id 
the  Uniteil  State*,  where  births  are  required  by  law  to  be  recorded,  a  copy  of  the 
record  u  lunally  received  ai  aufficient  evidence  of  the  Facta  it  recitea,  which  it  woi  the 
officer'a  duty  to  record. 

■  larael  v.  Argent,  1  Chitty'i  Free.  314,  n.  {h)  ;  Blyth  v.  Archbold,  Id. 

(o)  O'NelU  V.  Kead,  7  Ir.  L.  48i. 
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action  of  assuinpait,  is  avoided  hj  showing,  either  (1)  that  the 
conaideration  of  the  promise  waA  necetaartet  furnished  to  him ; 
or.  (2)  a  ratification  of  the  contract,  by  a  new  promita  after  he 
came  of  age.  (a)  Upon  the  issue  of  necessaries  cr  not,  when 
Bpecially  pleaded,  no  evidence  of  minority  is  requisite,  it  being 
admitted  bj  the  course  of  pleading.  The  burden  of  proring  the 
issue  of  necessaries  is  on  the  plaintiff. 

§  365.  What  ai«  nsottuaiios,  Necessariet  are  snch  things  as  are 
useful  and  suitable  to  the  party's  state  and  condition  iu  life,  and 
not  merely  such  as  are  requisite  for  bare  subsistence.^  (()  And 
of  this  the  jury  are  to  judge,  under  the  advice  and  control  of  the 
court."  (e)  It  has  been  held,  that  money  lent  to  an  infant,  to 
mpply  himself  with  necessaries,  is  not  recoverable  ;=  but  if  the 
necessaries  were  previously  specified  and  were  actually  purchased, 
it  seems  that  an  action  for  the  goods,  as  furnished  by  the  plaintiff 
through  the  agency  of  the  infant  himself,  may  be  maintained.* 
And  payments  of  wages  to  an  infant,  in  order  to  j>urcha8e  neces- 

>  Prtenv.  Plsmiiig,  SH.  kW.  43  ;  BnTjtbsit*.  ADgentdu,  eC.&P.  tW;  VHtMr- 
ton  p.  Mackenzie,  S  Aii.  £  £1.  v.  s.  606.  611. 

■•  Ihid.  ;  Harrison  v.  Fane,  4  Jar.  503 ;  1  Scott,  N.  R.  2S7  ;  b.  c.  1  H.  A  G.  650  t 
Bayahaw  D.  Eaton,  S  Bing.  N.  C.  231  :  Pelera  u.  nKininft  6  M.  &  W.  43  ;  SUnCon  », 
Wilwin,  3  Day,  67  i  Beeler  n.  Yonrs,  1  Bibh,  51B.  If,  airaii  tha  trial  of  tbis  imue,  my 
part  of  the  srticlca  are  proved  to  bt>  iK^ccasariea,  the  eriileact  oogbt  to  be  left  to  tfaa 
jnry.      Maddoi  v.  Miller,  I  M.  ft  S.  ;38. 

•  ProbartK.  Knouth,  S  Kan.  472,  n.;  Ball.  N.  P.  154.  An  infant  ia  Kahle  for  snch 
cowls  fHrnisliPd  to  bim  to  trade  with  as  were  coDaumed  as  nn^ssaiiea  in  his  own  faniilv. 
Tubervills  v.  WUitebouse,  1  C,  S  P.  B4. 

•  FIlia  0.  Elli.1,  1  L.1.  Kavm.  341 ;  3  Salk.  197,  pi.  11  ;  12  Mod.  197  ;  Martow  ». 
Pittidd,  1  P.  Wms.  5i3  ;  Earle  «.  P«ilc,  1  Salk.  386  ;  Cranti  b.  Gill,  2  En*.  472,  n. 
(I),  by  Mr.  Day;  Riii.iallH.  Sweet,  1  f>ejiio,  460,  per  Branson,  J,  It  has  been  re- 
cently  decided   in  ^ew  York,  that  inonfii  lent  for  tbe  pur<:luue  of  nccessarifB,  and 

■  actUHllv  90  applied,  may  be  recovered  in  an  action  for  money  lent.  Smith  p.  Oliphant, 
3  Sandf.  8.  C.  306.  A[oney  advanced  to  procure  his  liberation  from  lawfnl  arrest  on 
civil  piwess  is  ni'cess.iry.  Ciarku  d.  Leslie,  5  &ip.  38.  An  infRnt  widow  is  boan-l  by 
her  contract  for  (he  ex|>cnses  n(  ber  bosbaud's  fituera],  he  haTins  left  no  asitfs.  Chap- 
pel  V.  Cooper,  13  M.  &  W.  252.  [di 

(a)  It  ia  not  a  mflicient  answer  to  ■         (c)  It  is  the  prorincn  of  the  ranrt  ttt 

pW  of  infancy  in  an  action  on  a  contract,  determine  whether  the  articles  sued  for  am 

that  the  infunt   fraadulently  re|)reseut<'d  within  the  cl^iss  of  necessarit«,  and   it  is 

himself  to  be  of  full  Bfre.    M^rriam  v.  Cnn-  the  prujier  duty  of  the  jury  to  puss  npori 

nin^ham,  11  Cash.  (.Mass.)  40;  Burle;  v.  the  questions  of  the  quantity,  quality,  ami 

BiLwll.  10  N.  H.  184.  their  adnpution   to   the    eondition   anJ 

I'/)   "  It  (necessaries)  is  s  flexible  and  wants  of  the  infant.    Merrikm  c.  Cunninj^ 

not  an  absolute  term,  harini;  relntinn  to  hnm,  11  Ciiih.  (Mass.)  40.    See  Swift  v. 

the  infant's  condition  in  life,  to  the  hatiils  Bennett.  10  Id.  437. 
and   pursuit  of   the  place  in  which,  and        ('0  f^  ia  an  infant  bride  fw  legal  ei- 

tba  i-eople  among  whom,  he  lives,  ami  to  fenses  in  preparinR  s  marriaf^  tettleHKiit. 

the  changes  in  those  habits  and  pursuits  Hel[e  v.  Clayton,  IS  C.  B.  N.  8.  S53.     Or 

ociurring  in  the  profn^sa  of  society."    By  an  infant  for  defending  him  in  a  bwtardy 

TlKiuas,  J.  Breatfv.Judd,  IGmy  (Uaas.),  suit,  if  it  is  re^wnuble  tn  defend.    Buksc 

4&8.  «.  Uibbard,  64  N.  H.  U». 
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saries,  have  been  held  valid  pajmeDts-^  (a)  RegimentalB  for  an 
infant  member  of  a  volunteer  military  company ;'  and  a  livery  for 
a  minor  captain's  servant ;  ^  and  a  horse  for  an  infant  nearly  of 
age,  advised  by  liia  physician  to  take  exercise  on  horseback  ;  hare 
been  held  necessary.*  [b)  A  chronometer,  ordered  by  a  lieutenant 
in  the  navy,  has  been  held  otherwise.*  (c) 

§  S66.  wbat  BTfl  not  naoeuaries.  The  evidence  of  necessaries 
may  be  rebutted  by  proof  that  tlie  party  lived  under  the  roof  of 
his  parent,  who  provided  him  with  such  things  as  in  his  jud^cnt 
appeared  proper  ;  ^  or,  that  he  had  already  supplied  himself  with 
the  like  necesBaries,  from  another  quarter;^  or,  that  a  competent 
allowance  was  made  to  him  by  his  guardian  for  his  support;^  or, 
tliat  ho  was  properly  supplied  by  his  friends.^  It  is  ordinarily 
incumbent  on  the  tradesman,  before  he  trusts  an  infant  for  goods 
apparently  necessary  for  him,  to  inquire  whether  competent  pro- 
vision has  not  already  been  made  for  liim  by  others  ;^°  but  tliere 
is  no  inSexible  rule  of  law,  rendering  inquiries  into  the  infont'a 
situation  and  resources  absolutely  indispensable,  as  a  condition 

I  Hedgley  o.  Holl,  4  C,  t  P.  104. 

*  Coate*  V.  WiUon,  5  Est..  152. 

*  HAiKta  V.  SlnnR/,  8  T.  R.  57S. 

*  Hnrt  »,  Pniter,  1  .Iiir.  S2S.  But,  geuerallj,  a  horse  is  not  neMRsary.  Rainwater 
V.  Dui'bnm,  3  Nott  &  McC.  524. 

*  BarolUs  v,  Eamaay,  Holt's  Cns.  67.    And  ste  Charters  u.  Bavntam,  7  C.  &  P.  52. 

*  Bomiuale  o.  GravillB,  1  Selw.  N.  P.  128 ;  Buinbridge  v.  Pickering,  2  vV.  BL 
1325  ;  Cook  i>.  Draton,  3  C.  &  P.  114. 

'  Rui^hart  i>.  AiiKersti-in,  6  C.  &  P.  690. 

*  Mortam  v.  Hnll,  8  H[m,  465  ;  Burghart  o.  Hall,  4  M.  &  W.  727. 

*  Story  0.  Pery,  4  C,  4  P.  528  ;  Angell  d.  BIcLallan,  16  Mass.  31  ;  Wailing  b.  Toll, 

9  Johns.  141. 

"  Ford  V.  Fothergill,  Peake's  Cas.  22B;  a.  c.  1  Esp.  211;  Cook  v.  Deaton,  3  C.  &  P. 
lU. 

(«]  An  infant  is  liable  for  money  pnid  fumished  for  horses  oirncd  by  a  firm  of 

at  his  request  by  the  plnintiff  to  a  third  whicli  he  ivaa  a  member,  thoxif-ii  the  horses 

person  Tor  necBBsariea  Tumisbed  the  infiint.  were  employed  in  tlie  usual  businens  of  the 

Sn'ift  D.   Bennett,  10  Cnsh.  (Mass.)  436.  fimi,  and  tlioiigli  he  vns  eiiinnci]ialed  by 

If  one  who  is  a  surety  on  »  nolo  given  by  his  father.     Jlason   i:    Wright,   13   Met. 

an  infant  for  nocBBsaries  pays  the  money,  (Mass.)  306.     Nor  can  he  Ijh  held  lo  pay 

the  infant  must  reimburse  him.     Conn  o.  for  rejiairs  put  upon  his  dwelling-house 

Onburu,  7  N.  H.  363.    Where  a  negntinbte  under  a  contract  made  by  him,  althou).-ti 

note  is  given  by  an  infant,  the  jironiiaee,  fha  repairs  weni  nece-ssary  to  prevent  ini- 

if  he  bnnga  an  action  thereon,  may  show  medinte  and  serious  injury  to  the  house, 

that  it  was  given  in  whole,  or  in  part,  for  Tupi^pr  v.  Cndwell,  12  Met.  (Mass.)  569. 

necessaries,  end  may   recover  thereon  as  The  board  of  four  horses  for  six  months, 

much  a»  tho  necesaaries  for  ix-hich  it  was  the  jiriufipal  use  of  which  by  the  infant 

given  were  really  worth.     Earle  p.  Herd,  won  in  the  busiueas  of  a  hnckmnn,  is  not 

10  Met.  (Mass.)  387.  nithin  the  ulass  of  neccssarie:,  although 
{b)   Wine  auiii)crs  are  not  necesaarie.i  the  horses  were  opcnsionnlly  used  to  carry 

for  Oxford  nndergmduatEs.  Ctipps  v.  his  family  out  to  ride.  Merriam  v.  Cud- 
Hills,  S  Q.  B.  aoe.  niugham,  11  Gush.  (Uass.)  40. 

(c)  An  iufikot  is  not  liable  for  grain 
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precedent  to  the  right  to  recover.'  And  the  Dccessity  for  aay 
inquiry,  where  otherwise  it  would  be  iDCumbent  on  the  trades- 
man, may  be  done  away  by  the  conduct  of  the  other  parties ;  as, 
for  example,  if  the  goods  were  delivered  with  the  knowledge  of 
the  parent,  and  without  objection  from  him.' 

§  367.  RatlfloatiQii  of  ooDtraot  Upon  the  issue  of  a  subseqaent 
ratification  of  tlie  contract  br  a  new  promise,  the  burden  of  proof 
ia  on  the  plaintiff,  the  fact  of  infancy  being  admitted  by  the 
pleadings.  But  proof  of  the  promise  is  sufficient,  without  proof 
tliat  the  party  was  then  of  full  age.'  The  contracts  and  acts  of 
an  infant  are  in  general  voidable,  and  capable  of  confirmation 
when  he  comes  of  age ;  those  alone  being  treated  as  absolutely 
void  which  are  certainly  and  in  their  nature  prejudicial  to  bis 
interest,  (a)  Thus,  his  negotiable  promissory  note,  thongfa  for- 
merly considered  void,  is  now  held  voidable  only  ;*  and  his  state- 
ment of  an  account  ia  also  now  held  capable  of  ratification  after 
he  comes  of  age."  There  is,  howerer,  a  distinction  between  those 
acts  and  words  which  are  necessary  to  ratify  an  executory  con- 
tract and  those  which  are  sufHcicnt  to  ratify  an  executed  contract. 
In  the  latter  case,  any  act  amounting  to  an  explicit  acknowledg- 
ment of  liability  will  operate  as  a  ratification;  as,  in  the  case  of  a 
purclinse  of  land  or  goods,  if,  after  coming  of  age,  he  continues 
to  hold  the  property  and  treat  it  as  his  own.^    But,  in  order  to 

1  Breyshaw  p.  Enton.  6  Bing.  N.  C.  281  ;  a.  c.  7  Scott.  188;  8  Jnr.  222. 
'  Dulton  V.  Gib.  5  Biii^.  N.  C.  198;  e.  c.  7  Scott,  117:  S  Jdt.  48. 
»  Hurtley  o.  Wharton.  11  Ad.  &  El.  931 ;   B.  c.  S  P.  *  D.  68»;  Borthwlclt  p.  Cir- 
mthen,  1  T.  R.  618. 

*  i;oo.l«ell  V.  Myers,  3  Wend.  179  ;  Beed  b.  Batchclder,  1  Mrt.  G59  ;  Laireon  v. 
Lov^oy,  8  Greenl.  103  ;  FUher  v.  Jeviett,  1  Hnrton  (^'GV  Bnttis.),  p.  85;  Story  on 
Loutr.  i  38 ;  Boody  e.  McK>'uney.  10  Shi-pl.  617. 

*  Williams  c.  Moor.  11  M.  &  W.  256,  365.  An  infRnt's  bond  has  bc^D  held  roiiU- 
bio  only,  and  not  void.  Conroe  d.  Birdsall,  1  Johns.  Can.  127  ;  Fant  v.  Cathcart,  8 
Ala.  729.  But  ae«  conira,  B.iylis  i>.  Dineley,  S  M.  &  S.  177  ;  Hunter  d.  AKnew,  1  Fox 
&  Smith,  15. 

'  Hubbard  d.  Cumminjpi,  1  Green].  11  ;  Lnwson  r.  Lovejoy,  8  Oreenl.  105  ;  Dana 
«.  Coombs,  6  Greenl.  89  :  Uhitty  on  Contr.  p.  123  n  .-  1  Roll.  Abr.  7S1.  1.  15;  EtbItii 
D.  Chicliester,  3  Burr.  1719;  Tucker  v.  MorrlFind,  10  Prt.  75,  76;  Jackson  r.  Carpenter. 
11  Johns.  512;  Boston  Bank  v.  Chnmberliiin,  15  Mass.  220;  Boyden  p.  Bojdcn,  S 
Met  519;  Anniield  v.  Tate,  7  Ired.  258;  Van  Dorens  tr.  ETerett,  2  Sonth.  160;  Boody 
D.  UcKenney,  10  Shepl.  517.  Tliis  case  <ras  uasumpint  upon  ■  proniitiiory  nal»,  ipttu 
by  an  infant  for  pemonal  pronerty,  (thith,  after  coming  of  age,  he  had  sold;  and  he  was 
held  liable,  as  having  then-by  affirmed  the  contract.  Shepley,  J.,  in  deliTprinf;  the 
judgment  of  the  Court,  reconciled  the  apparently  conflicting  dectsioua  upon  the  liability 
of  an  infant  on  his  contracts,  by  reference  to  the  ditferent  litnatioas  and  circum stances 
in  which  be  was  placed,  in  regard  to  the  subject-matter ;  claasirying  them  as  fnllotcs  :— 
"  I.  When  he  baa  made  a  cooveyance  of  real  estate  during  infancy,  and  would 
•fflnn  or  disafttrm  it,  after  he  becomea  of  age.     In  sucb  case,  the  mere  acqaiescence  for 

(a)   On    tbn    meaning   of   the  vorda    Chapin,  44  Pa,  St  9 ;  PeraoD  *.  Cbaae,  87 
"Toid"   and    "Toidable,"    see    State   v.     Vt  618. 
Bicbtnond,  26  N.   H.  262 ;   PewwU  n. 
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ratify  an  executoiy  afirreeiiient  made  during  infancj,  there  must 
be  not  only  au  acknowledgment  of  liability,  but  an  express  confir- 

yeira  to  dinffirm  it  afforda  no  proof  of  h  ratifleatiou.  Thera  m<ut  bs  some  positiTs  md 
clear  act  perfortiied  for  that  pur[>osa.  The  reasoD  is,  that,  by  bis  silent  acqaieacence,  he 
ocuasioDS  tio  injnry  to  other  persons,  and  secures  no  benefits  or  nevr  riffhts  to  himBrlf. 
There  U  Dothinf;  V>  urge  hiin,  as  a  dut^  towards  others,  to  act  apeedLl;.  LAiiguuge, 
■ppropnate  irt  Dther  casea,  re>iuiritig  him  to  act  within  a  reasonable  time,  would  become 
inapprojiriale  h^re.  He  may,  therefore,  eftar  yeara  of  acquiescenee,  by  an  entry,  or  by 
a  conveyatice  of  the  estate  to  another  persoo,  disalSnu  and  avoid  tlie  conveyance  iniirle 
durinfc  his  infancy.  Jackson  v.  Car|«nter,  11  Johns.  G39;  Curtis  v.  Fatton,  II  S.  &  B. 
Bll;  Tucker  D.  MoreUnd,  10  Pet.  68.  (a) 

"2.  When,  during  infancy,  he  has  purchased  real  estate,  or  has  taken  a  lease  of  it 
subject  to  the  payment  of  a  rent,  or  has  f^ranted  a  leasa  of  it  upon  payment  of  a  rent- 
In  such  cases.  It  is  obTJDiu,  when  he  becomes  of  age,  that  he  is  under  a  necessity,  OT 
that  common  justice  imposes  it  upon  him  as  a  duty,  to  make  hlseleutiuu  within  a  reason- 
able time.  He  atnuot  enjoy  the  estate,  afler  he  becomes  of  age,  for  yearn,  and  tbtn 
disaffirm  the  purchase,  and  refuse  to  pay  for  it,  or  claim  the  con  aid  era  I  ion  paid ;  or 
thus  enjoy  the  leased  estate,  and  than  avoid  payment  of  the  slipuloted  lent ;  or  receive 
rent  on  Che  lease  granted,  and  then  disaffirm  Ihe  lease.  When  he  nil!  n^ceive  a  benefit 
by  silent  acquiescence,  he  must  make  his  election  within  a  rrnsonable  time  after  he 
arrives  at  full  age,  or  the  benefits  so  received  will  be  satisfactoi?  proof  of  a  ratification. 
Ketsey's  C.ise,  Uro,  Jac.  820;  Evelyn  o.  Chichester,  3  Burr.  17aS;  Hnbliard  d.  turn- 
min^,  1  Greenl.  11;  Uans  «,  Coombs,  S  Oreenl.  88;  Bamaby  v.  Kaniahv,  1  IHck.  221; 
Kilne  v.  Beebe,  tt  Conn.  494.  (b)  In  the  case  of  Benhaui  v.  Bishop.  9  CouD.  SSO,  it 
appeared  that  the  defendant  and  hia  mother  and  bisters  were  in  possession  and  owntil 
land  in  common,  sad  that  defendant,  while  an  infant,  made  his  note  to  another  sister 
for  a  conreyance  lo  him  of  her  undivided  share  of  the  same  estate,  and  that  tbej  con- 
tinued to  occupy  the  land  in  the  aame  manner  several  years  after  he  became  of  age  ;  and 
it  was  decided  not  to  amount  to  a  ratification  of  the  note.  This  case  can  only  lie  re- 
garded as  correctly  decided  by  considering  the  defendant  as  huviug  occupied  only  by 
virtue  of  his  own  ]>revious  title  as  a  tenant  in  common. 

"8.  When  he  has,  during  his  infancy,  sold  end  delivered  iiersonal  property.  When 
the  contract  was  executed  by  his  receiving  payment,  it  is  obvious  that  he  can  ifceive  no 
benefit  by  acquiescence  ;  and  it  ahine  does  not  confirm  the  contract.  When  the  con- 
tract remains  unexecuted,  and  he  holds  a  bill  or  note  taken  in  pnjTnent  for  the  prop- 
erty, if  he  should  collect  or  receive  the  money  due  upon  it  or  anv  |«rt  of  it.  thai  would 
afHrm  the  contrai't.  Should  he  disaffirm  the  contiact  and  reclsim  the  property,  (he 
bill  or  note  would  become  invalid.  He  cannot  disaffirm  it  until  sfter  he  becomes  of 
sge.  (it)  And  if  he  then  does  it,  there  are  coses  which  assert,  when  the  cuntmct  has  be- 
come exeeuteil,  that  he  mvist  restore  the  conaiiieration  received.  Badger  v.  Fhiiiney, 
IS  Mass.  8B3  ;   Roof  p.  .Stafford,  7  Cowen,  17B  (rf) 

"  4.  When  he  has  purchased  and  received  personal  property  daring  infancy.  When 
the  contract  has  been  eitecuted  hy  a  payment  of  the  pnce,  if  he  would  dinal^i'm  it,  he 
should  restore  the  property  received.  When  the  contract  remsins  unexecuted,  the 
purchase  having  been  made  upon  credit,  he  may  avoid  the  contract  by  jlea  dnring 
infancy,  or  after  he  becomes  of  age,  before  he  has  affirmed  it.  It  has  been  as-'^cited  in 
Buch  case,  that  he  should  he  held  to  refund  the  consideration  received  for  the  coiitmct 
■voide<l.  Reeve's  Horn.  Rel.  24S.  He  adtnita,  however,  that  the  current  of  English 
authorities  is  otherwise.  If  he  had  received  nroperty  daring  infancy,  and  had  spent, 
consumed,  wasted,  or  destroyed  it;  to  require  him  to  restore  it  or  the  value  of  tt,  upon 

(n)  It  has  been  held  that  a  neglect  for         (c)  But  see  Corey  v.  Burton,  32  Mich, 

fourteen   years   after  coming  of   age,   to  SO. 

bring  nn  action  to  disaftirm  a  sale  of  land  [d)  An  infant  may  disaffirm,  without 

made  during  the  minority,  was  not  of  it-  restoring   what   he    may   have   received. 

(elf,  under  the  cirrumstances,  equivalent  Brown   c.   Hartford    Fire   Ina.   Co.,   117 

to  an  affirmance  of  the  sale.      Urban  t>.  Moss.  473;  Dunton  s.  Brott-n,  31   Mich. 

Orimes,  2  Grant's  (Pa.)  Cases,  86.  182  ;  Csrpenterir.  Carpenter,  46  Ind.  142; 

(b)  Raker  u.  Kennett,  e4  Uo.  82.  poal,   $  369,  n.,  as  to  void  and  voidable 
contracts  of  insane  persona. 
VOL.  11. —28 
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raation  or  new  promise,  Tolimtarilf  and  deliberately  made  by  tlie 
infant,  upon  his  coming  of  age,  and  with  the  knowledge  that  he 
is  not  legally  liable,  (a)  An  explicit  acknowledgment  of  indebt- 
ment,  whether  in  terma,  or  by  a  partial  payment,  ia  not  alone 
sufficient;  for  he  may  refuse  to  pay  a  debt  which  he  admits  to 
be  due.  But  an  express  confirmation  of  the  agreement,  as  still 
obligatory,  is  sufficient.'  And  if  the  promise  be  express  to  pay 
when  he  is  able,  the  plaintiff  must  prove  the  defendant's  ability 
to  pay,  or,  at  least,  that  ostensibly  he  is  so ;  but  he  ia  not  bound 
to  prove  that  the  payment  can  l>e  made  without  inconvenience.' 

aroLilini:;  tha  contract,  would  lie  to  deprive  him  of  the  very  protection  vbicb  it  ia  the 
policy  of  tbe  law  to  afford  him.  TliiTa  might  lie  more  gmuud  to  contend  for  tixe  right 
to  rei^loim  S|<ecillu  arlivles  remaiaiiig  in  hia  haads  uiichanged  at  the  time  of  tha 
avnidanc*  of  the  contraoL  When  he  coutinuea  to  retain  tha  apeoiiic  property,  or  any 
ptrt  of  it,  aftar  \ie  ln'comea  of  full  age.  It  becomes  his  duty  within  a  reasoDuble  time 
to  mtke  hia  election.  If  auoh  were  not  the  rule,  lie  inigbt  continae  to  use  for  years  s 
valuable  machine  until  nearly  worn  out,  and  thus  lieri™  benelit  from  it,  and  yet  avoid 
the  contnct,  and  refuse  to  |iay  for  tL  And  when  ttUr  a  reasooable  time  he  coiitinuee 
to  enj'oj  the  use  of  the  pr[i]>erty,  and  th?n  sells  it,  or  any  part  of  it,  and  receivpH  the 
money  for  it,  he  must  he  conaidered  as  having  elected  to  atfltm  the  contract;  and  ha 
cannot  altenrai'dH  avoid  jiayiueat  of  tbe  consideration.  This,  aa  befora  shown,  ia  the 
wi'll-wttled  mle  in  relntioii  to  real  estate  purchaned  or  ieased;  and  the  prineipiea  »p- 
plio;!  in  chose  duiisiutis  R)i|iear  to  be  equally  applicable  here.  Such  was  the  decision  in 
Liwsao  0.  Lovt'joy,  8  Gitxml.  405;  Cheiire  v.  Barrett,  1  McCord,  241  ;  Dennison  t>. 
Boyd,  1  Lhina,  45 ;  I)«lano  v.  Blake,  11  Wend.  85."  See  10  Shnpl,  633-528.  See  also 
1  Hare  &  Wallace's  Am.  Leading  Cases,  pp.  10f»-llG,  where  the  cases  on  this  sul^ect 
are  cited  and  clawsilieit. 

1  Story  on  Cnntntcta,  }  4B;  Cbitty  on  C'intr.  121  (4th  Am.  ed.>,  and  caaes  there 
cit.'d  :  Smith  v.  ilnya,  9  Mass.  6-i ;  Fonl  v.  l>hil]ipfl,  1  Pick.  202 ;  Whitnev  e.  Dutch, 
14  .M;h<i.  457,  4i!l ;  Tiirupp  r.  Fielder,  2  Esp.  e2j  ;  Harmer  v.  Killins,  G  Esp.  102.  &r 
StJt.  i  Ueo.  IV.,  u.  11,  S  a,  it  is  now  necessary,  in  England,  that  the  new  promise  or 
ratitii;Htion  be  in  writing,  ami  sifpied  by  the  pacty  to  he  charsed.  And  it  is  held  that 
any  written  instmmcnt,  si;{nnl  by  the  party,  which,  if  signed  by  a  person  of  full  age, 
wo'uld  hare  nmountod  to  nu  ai!o]>tion  of  the  act  of  a  party  nctiiiK  as  an  agent,  will,  in  tde 
case  of  an  inrant  who  lias  atCiiined  his  mnforitv,  amount  Co  a  raCificHtion  of  bin  promise. 
HarHn  v.  Wall,  1  Exch.  U±    And  see  HurCley  v.  Wharton,  11  Ad.  &  EI.  S34.  («) 

'  Thomson  d.  Lav,  4  I'ick.  4S ;  Cole  v.  Saihy,  3  Eap.  160,  And  see  Daviea  v. 
Smith,  4  Esii.  36  ;  Besford  b.  Saundeis,  2  II.  Bl.  IIS. 

{i)  But  siii;h  acts  m'.ist  be  volantary  v.  Brown,  4  Chand.  (Wis.)  3S.    The  spe- 

on  the  i>art  of  Che  minor,  and  must  make  cial  contract  of  a  minor  to  labor  is  ratified 

maoit'st  hia  intention  to  keep  the  [>ro[>-  by  his  continuance  in  it  for  a  month  after 

erty  yrhen  he  has  the  power  to  keep  it.  or  he  comes  of  a^^  and  he  cannot  afterwardi 

reliiii['iish  it  at  his  election.     Thus  where  avoid   it.      FoniyCh  n.  Haatinga,   I  Wil- 

ninits,  not  necessaries,  were  l>ou(;lit  bv  an  linms  (Vt.),  646. 

iiil.int,  end  the  vendor,  three  ibiys  bi-fora        lb]  tlawson  v.  Blane,  26  Eng.  I^w  & 

he   became  of  age,   brought    his   action  Eq.  SSO.     An  admission  of  an  infant  as  to 

ns^in-it  the  infanC  for  the  juice,  and  at-  the  amount  of  a  claim   may  be  used  to 

tachfd  the  goods  on   tbe  writ,   and  the  show   tbe  amount  due,  althongh  it  may 

goods  romniued  in  the  officer's  bande  np  not  be  auSicient  to  render  him  liable.    Ae- 

to  nnd  at  the  time  of  the  trial  of  the  ao-  kerman  c.  Runyon,  1  Hilton  (K.  Y.),  169. 

tinn,  nnd  the  defendant  gave   no  notice.  Where  the  property- rights  of  infants  ara 

after  he  became  of  age,  to  the  plnintiff,  of  in  qnestion,  coarts  will  exercise  the  great- 

his  intention  not  to  he  bound  by  the  con-  est  rigilance  ia  protecting  their  intereM^ 

tract  or  snle,  it  was  held  to  be  no  raCilica-  especially  against  the  frauds  of  guardiaiu, 

tion   of  the  canCmcC  of  Hula.      .Smith  p.  or  otbera  managing  their  a&ira.     HowtU 

Kell<'y,  13  Met  (Mnis.)  30U  ;   Tihlieti  o.  v.  UilJs,  M  N,  V.  SSSL 
Oerriab,  S  Poster  (N.  H.  ),  41 ;   SCokw 
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The  nev  prom:ae  must,  in  all.cQses,  be  shown  to  have  been  made 
prior  to  the  commencement  of  the  action.'  (a) 

§  368.  latanoy  no  defenoe  la  action  ex  delloto.  Infancy  is  no 
defence  to  an  action  ez  delicto  ;  but  an  action  in  that  form  caiiuot 
be  maintained,  where  the  foundation  of  it  appears  to  have  been  a 
contract,  which  the  infant  lias  tortiously  violated.  Thus,  if  he 
hired  a  horse,  which  he  injured  by  treating  negligently,  or  by 
riding  immoderately,  the  plaintiff  cannot  charge  the  infant  in  tort, 
by  a  mere  change  of  the  form  of  action,  where  he  would  not  have 
becu  chargeable  in  assumpsit.  To  such  an  action,  the  plea  of 
infancy  in  bar  is  held  good.*  (J)  But  if  the  contract  was  wholly 
abandoned  by  the  infant,  as  if  he  hire  a  horse  to  go  to  a  certain 
place,  and  goes  to  a  different  place,  or  wantonly  beats  the  animal 
to  death,  he  is  liable  in  trover  or  trespass.^  (c)  On  the  other  hand, 
if  the  action  is  brought  in  assumpsit,  but  the  foundation  is  in  tort, 
as  for  money  which  he  has  fraudulently  embezzled,  the  plea  of 
infancy  is  not  a  good  bar.*  (<2) 

1  Thornton  v.  Iliingworth.  2  B.  &  C.  S21 ;  s.  c.  4  D.  &  H.  C2G. 

*  Jennings  s.  Rundall,  3  T.  K.  337. 

«  Vaase  o.  Smith.  8  Cranch.  226  ;  Campbell  r.  StnltM,  2  Wend,  187, 

*  BrUtow  V.  Eastman,  1  Eap.  172  j  Vasse  v.  Suiitli,  fl  Cruucb,  238.  See  Story  on 
Conbactt,  S  45. 

(a)  If  tlis  contract  be  voiU  an  ngainat  cited  in  this  and  the  preceding  note,  and 

the  policy  of  the  law,  there  can  be  nu  rati-  important    diatinctiona   in   the  torta   for 

ficalion.      Embr;   v.  Uorrison,   7   Sueed  which  an  infant  may  be  held  liable.     See 

(Tenn.),  304.  also  Hall  u.  Cor.'omn,  107  Mass.  fil. 

(*)  So,  Ru  infant  is  liable  to  an  action  {'i)  In  an  action  againat  an  itifntit  on  ft 

ex  dtlitto  for  fraudulent  represent! tio us  ns  promissory   note  given  by  an  infant  for 

to  his  Offe  in  procurine  a  contract  whiub  a  i^haltel  H-hieh  he  haiL  obtained  by  fraud, 

he    subseijitently  avojila  l>y  the    defence  and   which   he  refused  to  deliver  on  de- 

of  infancy,     Fitts  d.  Hull,  9  N.  H.  441  ;  mnnd,  the  infant  prevailed,  on  the  plea  of 

Eaton  V.  Hill,  60  N.  H.  235.      In  Tciaa  infant-y,      Subseijuently  an  wtion  of  tort 

it  seems   that  fmndulent  representations  for  tlie    conversion   of  the    chattel   was 

ns  to  age  are  a  f;ocxl  I'euly  to  the  ptea  of  '  brought   against  him,  and   he  waa  held 

infancy.  Carctuter  v.  Pndgen,  40  Tex,  32.  liable  therein,  ho  havint;  sold  the  chattel 

An  infant  is  liable  in  assumpsit  for  money  before  the  demand  was  made  npon  him. 

stolen  hy  him,  or  the  proneeiia  of  propiTty  Walker  v,   Davis,  1    Gray   (Mass.),  608. 

stolen  hy  him.      Shaw  o.  I'oHin,  S3  Mv.  A  verbal   contract  vith  an  infant  foi'  liis 

254.      Bnt  quanv.      See  Meniam  i-.  Cuu-  aervices  for  three  j'l-arfl,  being  Toid  by  the 

nini^hnm,  II  Cuah.  (Mass.)  40;  Price  v.  atatnto  of  frauils,  is  not  even  pn'tnu  ^nci's 

Hewett,  18  Eng.  Law  &  E<i.  532,  and  n.  evidence  of  the  value  of  the  services  in  an 

{«)  TowneiF.  Wiley,  23  VL  (8  Wa-ilih.)  action  on  a  qunntim  nwuit.     GaJvin  v. 

855.      See  Eaton  ».   Hill,  50  N.  H.  23f,  Pn-nticn,   45   N.  Y.   182  i  Wm.  Butcher 

npon  the  oases  before  Steel  Works  d.  Atkinaon,  88  III.  421. 
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INSANITY. 

§  869.  luMuilty  ao  bar  whao  oontnot  ia  execntod.  Whether 
luaacy,  or  iueanity  of  mind,  is  in  all  cases  a  valid  bar,  per  »e,  to 
an  action  on  tlie  contract  of  the  party,  has  been  much  contro- 
verted, both  in  England  and  America.  The  rule  that  a  man  shall 
not  be  permitted  to  stultify  himself  is  now  entirely  exploded  ;  aud 
the  question  is  reduced  to  this,  namely,  whether  a  person  non 
compoi  mentit  can  make  any  contract  which  shnll  bind  him. 
This  has  led  to  a  distinction,  taken  between  contracts  executed 
and  contracts  executory ;  and  it  seems  now  to  be  generally  agreed, 
that  the  executed  contract  of  such  person  is  to  be  regarded  very 
mnch  like  that  of  an  infant ;  and  that,  therefore,  when  goods  have 
been  supplied  to  him  which  were  necessaries,  or  were  suitable  to 
his  etatiun  and  employment,  and  which  were  furnished  under 
circumstances  evincing  that  no  advantage  of  his  mental  infirmity 
■was  attempted  to  be  taken,  and  which  have  been  actually  enjoyed 
by  him,  he  is  liable,  in  law  as  well  as  equity,  for  the  value  of  the 
goods.'  (a)    Thus,  a  person  of  unsound  mind  has  been  held  liable 

1  CliiCtyon  Caiitr.  108-112;  Story  on  Contr.  §S  23-25  ;  Stock  ou  Nod  Compotes 
Mentis,  pii,  2S-30,  nnd  cases  there  cited  ;  Tliomi>soii  b.  Leach,  3  Mod.  310  ;  Seaver  v. 
PheliB,  11  Pick.  304  ;  Noill  v.  Morley,  B  Ves.  *r8;  Stiles  b.  West,  cited  1  Siil,  112. 
A  question  lias  boe ii  luade  whettier  the  deed  of  a  person  of  UDSonnd  mind  cutivejiiig 
land  is  void,  or  only  Toidalile.  It  was  held  to  be  voidable  only,  and  not  void,  in  AlIU 
B.  Hillings,  e  Met.  415.  The  question  was  very  fully  considered  in  Arnold  o.  Rich- 
mond Iron  Works,  I  Gmy,  437,  and,  in  delivering  the  oninion  of  the  court,  Shaw, 
a  J..  «(Mke  as  follows  :  - 

"  The  present  cas^  is  so  like  the  recent  ea.ie  of  AUis  v.  Billings,  8  Met.  tl5,  in  all 
its  essential  features,  that  it  seems  hanlly  necessary  to  do  more  than  cite  that  mse.  It 
was  there  held,  that  when  a  dee'l  coDveyitig  land  had  been  duly  signed,  sealed,  deliv- 
ered, and  acknowledged,  and  placed  in  a  condition  to  be  put  on  record,  by  one  of  un- 
sound mind,  and  cash  and  notes  had  been  given  by  the  grantee  in  security  and 
satis  ruction  for  the  price,  such  deed  was  voidable,  and  not  void  ;  and  that  if,  after- 
wanls,  and  after  the  grantor  was  restored  to  his  right  mind,  he  did  acta  deliWrat-'ly, 
manifesting  an  iateiition  to  ratify  and  confirm  the  tmnsaetion  of  sale  and  conveyance, 
ha  could  not  srterwards  avoid  that  deed  by  alleging  that  he  was  insane  when  he  made 
it.  Sach  a  deed,  to  many  purposes,  ts  equivalent  to  a  feotfrnent  with  livery  of  seisin  ; 
RDiI  WB  believe  it  has  long  been  held,  by  the  rules  of  the  common  law,  that  such  a  feoff- 
ment would  pass  a  seisin  de/ado  and  ve^st  the  estate  io  the  fenffea,  subject  to  be  avoided 
by  matter  of  record,  entry,  or  hy  some  of  the  modes  allowed  by  law  for  avoiding  and 
annulling  the  effect  of  such  a  conveyance.  To  this  extent,  the  rule  would  seem  t>i  be 
founded  on  the  plainest  principles  of  justice,  as  well  as  law.     In  such  case,  the  convey- 

|i)  So  where  a  note  waa  discounted  for  insanity  is  no  defence.  Lancaster  Co. 
a  lunatic,  without  notice  of  the  lunacy,  B,ink  n.  Moom,  7S  Penn.  St.  407.  But 
the  contract  is  execQted  by  th«  bank,  and     see  Muaselman  v.  Cravens,  47  Ind.  1. 
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in  astumpiit  for  vork  and  labor,'  aad  for  carriages  suitable  to  his 
rank  and  condition.' 

kDC«  of  an  ratate  by  bargain  anil  bhIa  on  tbe  one  side,  and  by  the  payment  or  contract 
for  the  payment  on  ihe  otber,  conatitates  o[ie  entire  tranatiction,  mutually  conditional 
anil  dejwndnnt.  It  must  br  aflirmt:d  or  avoided,  aa  a  whole.  It  cuiinot  be  aifirmeil  in 
I>art,  so  aa  to  hold  tbe  prlue,  and  diaaffintied  in  part,  so  as  to  avoid  the  conveyance. 
Badger*.  Phinney,  15  Mass.  359. 

"  If,  then,  tlie  uuturtuuatt:  person  of  unsound  mind,  cauiug  to  the  fiiH  insseasion 
of  his  tnentiil  fucultit^a,  desires  to  relieve  hittiself  ftoiu  a  conviryauce  inadf  during  his 
incapacity,  he  must  restore  the  price,  if  paid,  or  surrender  the  wntract  for  it,  if  unpaid. 
In  short,  he  must  place  tlie  gruotee,  in  all  raapects  as  far  as  poSiSible,  in  tUUa  quo.  To 
that  exteot  tbe  case  of  Allis  r.  Billings  does  gi>,  aod  we  thinK  it  is  ircll  sustainrd  by 
the  authorities  cited.  We  say  nothing  here  of  a  bond,  covenant,  or  other  ijistniment 
iiurelj  executory,  where  the  obligatiou  arit*s  solely  from  the  act  of  a  dis|ioMDg  mind, 
binding  ■  perBon  to  some  obliKatioti  nr  duty,  aud  under  wbich  no  estate  or  property 
has  paraed  or  been  transferred  ;  nor  if  such  a  contract  vould  be  voidable,  and  not  Toid, 
do  we  conairlei  here  what  s<:ta,  either  of  record  or  in  pais,  would  be  sufficient  on  the 
part  of  the  party  coutmctiug,  after  bciug  restored,  to  avoid  or  to  conUrm  such  contract, 
^uch  a  case  may  depend  u]»u  ica  own  peculiar  circumstances,  to  be  Judged  of  as  they 
arise.  The  case  of  Alli»  ii.  Uilliiig  is  one  wliere  a  party,  restored  to  liis  right  mind, 
having  a  full  jui  di^poiundi,  and  full  ca]>acity  to  judge  and  act  in  the  conduct  of  his 
■Ifair^  Gndiug  what  tad  occurred  whilst  his  mind  was  ander  a  cloud,  balancing  the 
advantages  to  himself  of  reclaiming  his  land  or  holding  the  price,  prefera  the  latter. 
By  doing  this,   he  necessarily  affirms  tlie  deed  by  wbich  he  in  terms  alienated  bis 

"  In  the  ver;  full  argument  olfered  by  the  counsel  for  the  plaintilT  in  this  case,  it 
was  suggested,  rather  than  distinctly  |iro|H)scd,  to  the  court,  to  revise  the  case  relied 
on,  on  the  ground  that  there  were  authorities,  deserving  of  consideration,  leading  to 
a  contrary  result.  Uiidoubtedly  there  have  been  various  views  tsken  of  this  diftlcult 
subject,  and  there  may  he  some  discrepancy  iu  the  cases,  especially  whilst  the  maxim 
prevailed,  that  tiu  man  could  stultify  hiuiaelf,  ur,  in  other  words,  could  plesil  his  own 
insanity  to  avoid  bis  acts  anil  couttucts,  — a  inaiim  founded  niaiuly  on  considerations 
of  policy,  from  the  danger  that  men  might  feign  )iast  insanity,  and  be  templed  to  pro- 
cure faiae  testimony  to  establish  it.  in  order  to  avoid  and  annul  their  solemn  obliga- 
tioiis  ami  contracts.  But  on  a  re-examination  of  the  authnrilifs,  we  see  nothing  to 
raise  a  doubt  that  the  law,  as  it  now  stands,  is  correctly  declared  in  that  cose. 

"  It  was  urged  that  the  terms  '  void  and  voidable,'  as  Bp|)lied  to  the  deed  of  a  per- 
son Hint  compoi,  do  not  express  the  true  diatinction,  hut  that  there  may  he  an  inter- 
mediate class  of  deeds  continnable  ;  tbat  is,  deeds  made  by  one  having  no  capncity  to 
contract,  and  so  void  until  confirmed  by  the  party  after  being  restored.  To  say  noth- 
ing of  the  practical  incuavenience  of  making  the  operation  of  ■  deed  to  transfer  an 
estate  de|iend  on  some  act,  dona  months,  perhaps  years,  afttr  it  has  been  delivered  and 
recorded,  some  acceptance  of  payment,  or  other  act  iii  }iais,  passing  between  tbe 
parties  without  record  or  other  means  ol  notoriety  ;  it  would  afibid  no  more  means 
of  security  to  the  rights  of  the  party  under  disaliility  than  the  power  of  refusitig  to 
ratify  and  actually  disaffirming  the  deeil,  when  the  powers  of  his  mind  and  his  diapoa- 
ing  capncity  are  fully  restored.  We  are  therefore  of  opinion  thst  the  deed  of  llie  plain- 
tiir,  made  whilst  in  an  unsound  state  of  mind,  was  voidable,  and  not  absolutely  void, 
and,  as  a  necessary  legal  consequence,  that  it  was  capable  of  being  ratified  and  cou- 
lirmed  by  him,  after  his  mind  ivax  restored. 

"  The  acts  necessary  to  be  done,  to  affirm  and  ratify  «  prior  voidable  act,  or  to  an- 
nul it  and  set  it  aside,  may  be  various,  aL-cnnling  to  the  natnra  of  the  act  to  be  thus 
aHinned  nr  disaffirmed,  and  to  the  condition  and  capacity  of  the  party  doing  Ihe  act. 
In  Tucker  v.  Moreland,  10  Pet  58,  it  was  held,  that,  in  the  analogous  rase  of  an  in- 
fant, he  niiaht  avoid  his  act,  deed,  or  contract,  by  different  means,  according  to  the 
nature  of  the  act  or  the  circumstances  of  the  case.     One  of  the  cases  put  is  wliere  an 

'  Brown  v.  Joddrell,  3  C.  k  P.  30. 

'  Baiter  o.  Earl  of  Portsmouth,  G  B.  &  C.  170 ;  S.  C.  7  D.  A  B.  014 ;  B.  C.  2  Q  & 
P.  178. 
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§  370.  QfloerallT  a  bur,  wh«n  oootrnot  1»  exeontoty.  On  the  other 
hand,  iiisauity  of  tniud  is  generally  admitted,  na  a  valid  bar  to  an 
action  upon  an  executory  contract  of  the  party ; '  (a)  though  in 
England  it  has  in  some  cases  beeii  held  insuSicieut  as  a  defence, 
•per  ie,  but  admissible  evidence  to  support  a  defence  grounded 
upon  undue  advantage  taken  or  fraud  practised  upon  the  party, 
by  reason  of  his  want  of  common  discernment.' 

§  371.  Pcoof  of  ijuanit7.  The  state  and  condition  of  mind  of 
the  party  is  proved,  like  other  facts,  to  the  jury;  and  evidence 
of  the  state  of  his  mind,  both  before  and  after  the  act  done,  is 
admissible.' (6)  An  inquisition,  taken  under  a  commission  of  lunacy, 

iufant  iiiakes  s  lease  :  the  receipt  of  rent,  after  be  comes  of  age,  U  a  TatiGcation.     Bttc 
Ab.  iDfaacy  and  Age,  I,  8. 

"  Id  the  preeent  caae,  after  the  plaintiS'  vaa  restored  to  the  full  possession  of  his 
reaaOQ,  he  found  that  ha  had  eieeiited  ■  oouvtyaiict  of  Ilia  estate,  that  the  defendants  - 
were  iu  (lossesBioii  under  his  deed  ;  also,  that  he  held  certain  notes  for  iiart  of  tho 
purchase- money.  His  forheaiing  to  enter,  his  giving  no  notice  of  his  election  to  dis- 
affirm thu  convey  an  i:!'.,  would  be  negative  acts,  and  perhap«  equivocal ;  but  his  demand- 
ing and  receiving  payment  of  the  Uotes  was  affirmutive,  stguificuDt,  Bod  decisive.  It 
was  inconsistent  with  any  just  par|>ose  to  disaffirm  the  eojiveyance.  Faymeut  and 
■cceptance  of  the  compensation  are  dcsiiaive  of  an  election  to  affirm.  Butler  r.  Hil- 
dieth,  5  Mat.  49  ;  Morton  n.  Norton,  S  Gnsh.  530." 

>  Sentance  ti.  I'ooie,  3  C.  &  P.  1  ;  Stocic  on  .Von  Compotes  Mentis,  p.  30  ;  Mitchell 
0.  Kingman,  5  Pick.  431  ;  Sraver  v.  Phel(H,  11  Pick.  301  ;  Chitty  ou  Conlracts, 
p.  112 ;  Story  on  Contracts,  §§  23-25. 

'  Ibid.  ;  Dime  v.  Kirkivall,  8  C.  &  P.  679.  There  is  a  material  diEferenca  between 
insanity  and  idiocy,  iu  respect  to  the  eviileoiie,  and  its  elTei-t.  Many  acts  of  business 
may  be  done  by  a  lunatic,  and  the  lunncy  not  l«  lieteoted  ;  hut  it  ig  scarcely  jxisaihle  to 
predicate  the  same  of  an  idiot,  or  an  imbecile  person.  Siicb  acts,  therefore,  are  strong 
aviileiic*  on  au  issue  of  idiocy,  but  not  ou  an  iaane  of  insanity.  Bannatyne  u.  Banna- 
tyue,  le  Jar.  8S4  ;  14  Eng,  Law  A  E4.  581,  590. 

*  Grant  V.  Thompson,  4  Conn.  203.  Insanity  is  shown  by  the  proof  of  acts,  dec- 
laratiooa,  and  conduct,  inconsistent  with  tha  cburauter  anil  previous  habits   of  tho 

(a)  MnsaelmanD.  Cravens,  47  Ind.  1.  and  ia  held  responaible  for  any  acts  he  may 

A  judgment, reeovored  against  a  person  ail-  commit  under  their  eiercise  ;  if  be  is  in- 

mitleJal  the  time  to  have  been  aoa  compos  sane  he  is  not  responsible."    This,  together 

TOeiUia,  and  who  had  no  guardian,  will  be  with  instructions  to  the  effect  that  if  tha 

PBveracd  ou  a  writ  of  error  brought  by  hbi  defendant  was  so  insane  aa  to  prevent  his 

administrator  after  his  decease,  unless  per-  distinguishing  between  right  and  wrong,  or 

haps  for  uecesaaries.     Leach  n.  Mawh,  47  acting  from  cleliberation  or  premeJilntion, 

Me.  543.  that  be  then  is  not  responsible,  was  held 

(i)  The  question  of  insanity,  or  not,  la  to  cover  the  case  suffioienllv.     In  oiees  of 

mainly  one  of  fact,  and  is  aaid  by  the  court  wills,  tho  \>fat  test  has  been  held  lo  be  the 

in   a  Massachusetts  case  to  be  one  upon  question  whether  the  testator  had  sufficient 

which  courts  have  been  inoi'easingly  un-  capacity  to  understand  and  carry  in  his 

willing  to  lay  down  sweepingmlea,  Wright  mind  the  nature  anil  situation  of  his  iirop- 

B.  Wright,  139  Moss.  177.     The  court  gen-  erty,  and  hia  relations  to  those  about  him, 

erally  leaves  the  question  of  sanity  to  the  to  those  who  would  naturally  hare  some 

jury,  to  find  whether  the  party  in  qnestion  claim  to  bis  remambrance,  and  to  Ihiiso 

was  sane  or  not.    Wright  v.  Wright,  aiipm.  persons  and  things  in  which  he  haa  been 

It  w«a  held  ill  People  e.  Mills,  98  N.  Y.  most  interested.     Whitney  p.   Twonibly, 

131,  that  a  charfte  of  the  judge  in  reference  136  Mass.  145.     The  evidence  of  insanity 

to  lestal  reHjHmsibility  for  actions  in  the  may  be  olfered  in  various  ways  ;   for  in- 

Ibllowiiis  t"rms  was  projwr  :  "  If  a  man  ia  stance,  on  the  r^iiestion  of  the  validity  of 

auiiu  iic  ia  >jo.inJ  to  coutiol  his  pasaiona,  a  will,  s  physician  who  attended  tha  de- 
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is  admissible  evidence,  but  not  conclusive  in  the  party's  own  favor.^ 
It  has,  however,  been  held  conclusive  against  other  persons,  sub- 

psrty.  The  opinionB  of  thp  witnesses  as  to  the  sanity  or  inasnity  of  the  person  are  not 
admissible,  ualeu  they  ure  medical  men,  or  experts.  McCorry  o.  Hooper,  12  Ala. 
823.  (»)     Anlt,  vol.  i.  g  440. 

1  FauldBT  V.  Silk,  3  Campb.  126 ;  Dane  v.  Kirkwall,  8  CAP.  S79. 

CMsed  a  few  davs  before   he   committed  ity  is  competent  to  he  introdnced  to  rebat 

suicide  was  asked  nhat  the  act  of  suicide  the  presaniption  tliat   his  absence  arises 

would   indicate  w  In  the  soundnese  uf  a  [rom  a  eense  of  guilt.    This  evidence  goes 

person's  mind,  and  answered  that  suicide  to  controrert  the  inference  which  the  jury 

was  an  insane  act ;  and  it  was  held  that  might  draw  from  the  flight  of  a  sune  de- 

■uicide  is  evidence  tending  to  provf  inaau-  fendant  from  the  court  after  he  had  heard 

ity,     Frary  v.    Gusha,   59  Vt.  257.     On  the  evidence  against  him,  and  b*fore  the 

the  question  of  insauity  uf  a  grantor  of  a  conclusion  of  the  trial.     State  it.  Peacock, 

deed,  or  the  testator  of  a  will,  evidence  of  GO  N.  J.  L.  S6,  655. 

bis  dei:larBtir>ns  as  to  his  ititentinns,  made  (i)  Wyman  d.  Gould,  47  He.  159.    So 

at  a  time  when  his  uuilentandiDg  vmt  un-  held   in   Common  wealth   n.  Fairbanks,   2 

qnestiunaUe, and  previous  to  the  execution  Allen  {Mass.},  Gil,  thongh  the  opinion  U 

of  the  deed  or  wUl,  is   admissible.     Kice  based  upon  the  witness's  own  kuowled^ 

B.  Eice,  127  Pa.  at.   !B3.     In   a  criminal  of  facts.     But  in  Cram  v.  Cram,  33  Vt.  16, 

trial  wbeia  the  defence  is  insanity,  it  is  it  is  held  that,  when  a   person's  mental 

held  that  declarations  of  the  accused  to  his  capacity  is  in  question,  tlie  opinion  of  a 
physician,  msda  to  the  physician  out  <  ' 
court  und  relating  to  the  condition  of  the  at 

cusedatatimepiwioustothetiniewheDthB  and  conversation  with  suet)  pcnion,  i 

declanitions  were  maile,  are  notadmissible  mist^iblo  in  evidence   in  comiection   with 


evidence  of  the  mental  exaU  of  the  sccused,  the  facte  upon  which  the  opinion  is  based, 

being  lUL-rely  narrative  of  (iiiat  transactions,  and  that  Tion-ex]>«rts  may  give  their  opin- 

Peu]>le  c.   Hawkins,  lOyN.  Y.  408.     The  iona  based   upon    obaervation   as  to  the 

question  of  insanity  may  have  an  important  mental  cotidition  of  a  lerson,  must  now  be 

bearing  upon  the  qiittBtinD  of  motive  in  considered  as   the  doctrine  supported  by 

criminsl  cases.     Thus,  where  the  defence  the  great  weight  of  authority  and  reaaou. 

of  insanity  is  asserted  in  a  criminal  pro-  See  the  very  able  and  exhaustive  opinion 

ceediug,  and  the  defvndstit  to  auprioi't  the  of  Mr.  Chief  Justice  Foster,  iu  Hardy  v. 

drfeiice  puts  in  evidence  of  inmtional  or  Merrill,   68   N,    H.   227,   overruling   the 

insane  acts  and  conduct  on  his  own  part,  prior  deciEions  of  that  State  to  the  con- 

tlie  prosecLilinn  may  |!0  further  and  pat  iu  trary.     See  also   Pidcock   «.    Potter,   (13 

evidence fiictt  nbieh  allow  ailenoste  reasons  Peon.  St.  342  ;  Beavan  t>.  McDonnell,  28 

■nd  origin  for  such  iirational  and  insane  £ng.  L.  &  £q.  540  ;  anU,  vol.  i.  gg  440, 

conduct.     People  o.  Wood,  129  N.  Y.  249.  441  ;  Dennis  v.  Weekes,  Gl  Oe.  24.    Skil- 

So,  when  on  an  indictment  for  mnrder  no  ful  pbysieians,  although  not  strictly  ex- 

mutiveisshowu,  and  thedefenceis  that  the  perts  upon  the  one   sulnect  of  iubsnity, 

tUH:uKed   was  of   epitentic   tendency,   and  have,  nevertheless,  from  their  funeral  medi* 

committed  the  act  under  the  influence  of  cal  training  and  experience,  heenuniformlj 

epileptic  furor,  and  that  the  act  was  the  held  to  be  competent  to  give  their  opinion 

unconscious  and   uncontrollable  result  of  of  the  mental  condition  of  their  patients 

the  epileptic  mania,  the  evidence  as  to  the  when  they  have  adenuata  opportunity  to 

motive  becomes  important,  and  a  charge  observe  and  judge  of  their  mental  quali- 

from  the  trial  judge,  which,  in  substance,  ties.     This,  however,  would  not   include 

tells  the  jury  that  it  is  not  necessary  for  the  case  where  the  physician  made  a  sin- 

the  prosecution  to  show  what  motive  In-  gle  examination  of  the  patient  to  qualify 

duced  the  act,  and  in  effect  excludes  con-  himself  as  a  witness  in  a  pending  liliga- 

sideration  of  the  lack  of  motive  by  the  jury  tion.     Fayette  v.  Cheattirville,  77  Me.  28. 

M  bearing  upon  the  question  of  sanity,  is  The  qnestion  as  to  the  burden  of  proof  of 

erroneous.     Peopl«  v,  Barticr,  115  N.  Y.  insanity  is  one  of  some   difficulty.     The 

475.     It  has  been  held  that  in  the  trial  of  better  opinion  is  that  it  is  upon  the  part; 

a  criminal  ease  in  which  the  defendant  ah-  who  relies  upon  it  to  support  his  case  and 

sents  himself  from  the  trial  during  a  por-  upon  whom  the  affirmation  of  the  issue  is 

tion  of  the  introilnction  of  evidence,  and  tlirown.     If  the  plaintiff  relies  upon  the 

also  wlu'n  the  verdict  is  rendered,  the  fact  fact  of  insanity,  he  can  make  out  a  prima 

that  his  absence  uos  caused  by  his  insan-  /ade  case  by  proof  of  iusalii^  at  the  tim* 


,dr,Coogle 


S60  LA.W  OF  ETIDENCB.  [PABT  IV, 

Bequeutly  dealing  with  the  lunatic,  iastead  of  dealing  with  his 
guardian,  who  seek  collaterally  to  avoid  the  guardian's  authority, 
by  ahowing  that  the  lunatic  has  been  restored  to  his  reason.^  In- 
sanity, once  proved  to  have  existed,  is  presumed  to  continue,  un- 
less it  was  accidental  and  temporary  in  its  nature;  as,  where  it 
was  occasioned  by  the  violence  of  diBease.' 

§  371  a.  Insanity  In  civil  ouea.  What  cottBtitiUes  inganity  of 
mind  is  a  question  which  has  been  very  much  discussed,  especially 
of  late  years;  and  the  opinions  of  learned  judges  seem  at  first  view 
to  be  conflicting.  But  much  of  the  apparent  discrepancy  may  he 
reconciled,  by  adverting  to  the  nature  of  the  cases  respectively  in 
judgment.  The  degree  of  unsoundneBs  or  imbecility  of  mind 
sufhcient  to  invalidate  the  acts  of  the  party  in  some  cases  may  not 
sufGce  in  others.  But  in  regard  to  insanity,  where  there  is  no 
frenzy  or  raving  madness,  the  legal  and  true  character  of  the 
disease  is  delusion,  or,  as  the  physicians  express  it,  illusion  or 
hallucination.  And  this  insane  delusion  consists  in  a  belief  of 
facts  which  no  rational  person  would  believe.^  It  is  distinguished 
from  moral  insanity,  which  consiata  in  the  perversion  or  disor- 
dered state  of  the  affections  or  moral  powers  of  the  mind,  in  con- 
tradistinction to  the  powers  of  the  understanding  or  intellect. 
This  latter  state  of  the  mind  is  held  not  sufficient  to  invalidate 
a  will,  unlcas  it  is  accompanied  by  that  delusion  in  matters  of  fact 
which  is  the  test  of  legal  insanity.* 

1  L.eonnrd  b.  Leonard,  14  Pick.  281) ;  onb,  to],  i.  §§  551,  656. 

*  See  anU,  voJ.  i.  3  12  ;  Hicks  v.  Whittemore,  4  Mnt  645;  1  ColIiDBon  on  LnnacT, 
SS  ;  Shelford  an  LnnaUca,  275 ;  Swinburne  on  Wills,  P&rt  II.,  S  iii.  6,  6,  7 ;  1  HHL 
P.   C.   30. 

*  Dew  V.  Clark,  8  Addam!^  Eocl.  79. 

*  J>iid.  ;  Frere  v.  Pearocke,  1  Bob.  Eccl.  443,  445.  And  see  Pritclisnl  on  Inmnltr 
in  Relation  to  Jurisprudenci:,  pp.  16,  19,  30  ;  CommonireBlth  v.  Hosier,  4  Pann.  St. 
264.  See  further,  as  to  m/>nomani/i,  ante,  vol.  i.  3  3QS  ;  Begins  v.  HiJI,  14  Jur.  470  ;  5 
Eiig.  Law  k  Kq.  647  ;  s.  o.  5  Cox,  Cf.  C.  269  ;  Waring  d.  Waring,  12  Jur.  Priv,  C. 
947  ;  llesffl  Pnn.  of  Et.  %  134. 

of  the  BctioQ  in  question,  but  if  this  proof  in  principle  to  the  recent  cases  in  New 

is  met  by  proof  of  sanity  at  the  time  of  the  York,  which  hold  that  the  defence  of  an 

action   in   question,  the   burden   remains  alibi  is  sufficiently  made  out  if  it  raises  * 

upon  the  piaintid^  and  he  must  show  by  reasonable  donbt  in  the  minds  of  the  jur^r 

preponderance  of  evidence   that  insanity  as  to  the  conirais-iiou  of  the  offence  by  tba 

existed  nt  the  time  iu  question.     Wright  accused.     See  ante,  vol.  1,  S  Slianilnotes. 

B.  Wright,  139   Mass.   182.     The  rule  is  In  deciding  the  question  of  insanity  of  one 

laid  down  in  a  New  Jersey  cnsa,  Graves  p.  accused  of  crime  by  preliminary  iDi|uiry,  * 

State,  45  N.  J.  L.  207,  and  thp  same  case,  special  jury  is  only  onlered  where  the  court 

p.i<;e  347,  that  the  defence  of  inHinit;  in  a  inrestieates  the  question  of  the  insanity  of 

criminal   procrediiig  is  a  sulmantive  <te-  tlie  prisoner  at  the  time  of  the  trial,  and 

fence,  impoeinff  upon  the  defendant  the  even  in  such  a  case  the  court  may  in  its 

burden  of  proof,  and  that  it  ia  not  BufReifnt  discretion,  leave  the  naestion  ofsJnityto 

for  tbp  jury  to  have  reasonnhle  doubt  of  b;  tried  by  the  jury  who  are  to  try  the  in- 

the  minity  of  the  person  at  the  time  he  diriment.     Webber  n.  Com.,  119  Pa.  SL 

oommitted  the  act.     This  case  is  opi>aaed  223. 
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§  372.  inaaoit;  In  oriminai  oaoM.  In  criminal  Cases,  in  order  to 
abBolve  the  party  from  guilt,  a  higher  degree  of  insanity  must  be 
shown  th'an  would  be  sufficient  to  discharge  him  from  the  obliga- 
tions of  his  contracts.  In  these  cases,  the  rule  of  law  is  understood 
to  be  this :  that  "  a  man  is  not  to  be  excused  from  responsibility, 
if  he  has  capacity  and  reason  sufficient  to  enable  him  to  distinguish 
between  rigbt  and  wrong,  as  to  the  particular  act  he  is  then  doing ; 
a  knowledge  and  consciousness  that  the  act  he  is  doing  is  wrong 
and  criminal,  and  will  subject  him  to  punishment.  In  order  to  be 
responsible,  he  must  have  sufficient  power  of  memory  to  recollect 
the  relation  in  which  he  stands  to  others,  and  in  which  others 
stand  to  him ;  that  the  act  he  is  doing  is  contrary  to  the  plain 
dictates  of  justice  and  right,  injurious  to  others,  and  a  violation 
of  the  dictates  of  duty.  On  the  contrary,  although  he  may  be 
laboring  under  partial  insanity,  if  he  still  understands  the  nature 
and  character  of  his  act  and  its  consequences,  if  he  has  a  knowl* 
edge  that  it  is  wrong  and  criminal,  and  a  mental  power  sufficient 
to  apply  that  knowledge  to  his  own  case,  and  to  know  that  if  be 
does  the  act  he  will  do  wrong  and  receive  punishment,  such  partial 
insanity  is  not  sufficient  to  exempt  bim  from  responsibility  for 
criminal  acts.  If,  then,  it  is  proved  to  the  satisfaction  of  the 
jury,  that  the  mind  of  the  accused  was  in  a  diseased  and  unsound 
state,  the  question  will  be,  whether  the  disease  existed  to  so  high 
a  degree,  that,  for  the  time  being,  it  overwhelmed  the  reason, 
conscience,  and  judgment,  and  whether  the  prisoner,  in  commit- 
ting the  homicide,  acted  from  an  irresistible  and  uncontrollable 
impulse  ;  if  so,  then  tlie  act  was  not  the  act  of  a  voluntary  agent, 
but  the  involuntary  act  of  the  body  without  the  concurrence  of  a 
mind  directing  it"  * 

I  See  Tlie  Tiinl  of  Abner  Rogers,  pi>.  279,  277,  per  Sb>w,  C.  J.  The  whole  of  tbU 
lucid  eiptMitioti  of  the  criminal  Iniv  uf  insBiiity,  \iy  the  leamed  Chief  Justice,  was  oa 
fnllon-s  ;  "The  great  object  of  puniahment  by  laiv  ia  to  aSbrd  security  to  the  comniu- 
nily  arainst  tririies,  by  punishing  those  who  Tiolate  the  Uvra ;  aod  this  object  is  Bccoin- 
pliahed  by  holilin^  out  the  fear  oF  punishment,  as  the  certain  consequences  of  such 
violation.  Its  elfect  is  to  present  to  the  mindn  of  those  who  am  tempted  to  cammit 
crime,  in  order  to  some  present  gryCilicatiDn,  a  strong  counteracting  motive,  in  the  fear 
of  puniahmetit. 

"  But  this  object  osn  only  he  accomplished  when  such  motive  acts  on  an  ioteHigent 
being,  capniile  of  remeiiiberiiig  thnt  the  act  about  to  he  committed  ia  wrong,  contrary 
to  duty,  and  such  as  in  any  weil-oniered  society  would  suhject  the  ofleiider  to  pnniah- 
ment.  '  It  might,  ia  some  resi^ects,  be  more  accurate  to  say,  that  the  party  thus  acting 
nnder  a  temptation,  mnst  have  memory  and  intelligence  to  recollect  and  know  that 
the  act  he  is  about  to  commit  is  a  violationrof  the  law  of  the  land.  But  this  mode  of 
stating  the  rule  might  lead  to  a  mistake  of  another  kind,  inasmuch  as  it  would  seem  to 
hold  np  the  idea,  that,  before  a  man  can  be  justly  punished,  it  must  appear  that  ha 
knew  tiiat  the  act  was  contrary  to  the  law  of  the  land.  But  the  law  assumes  that  every 
man  baa  knowledge  of  the  laws  prohibiting  crimes,  —  an  assumption  not  strictly  true 
in  fact,  bnt  necessary  to  the  security  of  societv,  and  sufficienuy  near  the  truth  for 
provtical  inirpMes.    it  is  expressed  by  the  well-uiotrii  rooxliD,  '  Ignorantia  legia  neml- 
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§  373.  Sama  ■objeet.  In  ail  sQch  cases,  the  jury  are  to  be  told 
that  every  man  is  to  be  presumed  to  be  sane,  and  to  possess  a 

nem  eioiisat,'  —  ipioranoe  of  tho  law  cannot  be  pleaded  aa  an  sKcnse  for  crime.  The 
law  utiiirnea  the  eiistsiice  of  tho  pow«r  of  conscience  io  all  persons  of  ordinary  intulli- 
genci> ;  a  capacity  to  diatinguiah  between  Tight  and  wroni;,  in  rrference  to  pBrticular 
actiona  ;  a  sense  of  duty  and  of  right.  It  may  also  be  safely  sssumeil  that  every  mail 
of  ordinnry  intelligence  Vnows  that  the  laws  or  society  are  so  frameil  and  adninisiered 
as  to  proliiliit  and  puninh  wrong  acts,  noUtiun  of  doty  towanls  othen,  by  peiialtiea 
in  BuiuH  lutiasuni  adapted  to  the  nature  and  aggravation  of  the  wrong  and  injunons  acts 
thus  done. 

"  If,  therefore,  it  happens  to  be  tme  in  any  particaUr  ease,  that  a  person,  tempt<4l 
to  commit  a  crime,  docs  not  know  that  the  i«ri;iculBr  act  is  contrary  to  positive  law, 
or  whst  precise  puuishment  the  municipal  law  annexes  to  inch  act ;  yet  if  the  act  is 
palpRbly  wrong  in  itaelf,  if  it  be  macilsstly  iiijuiioits  to  the  rights  or  another,  as  by 
destroying  his  life,  maiming  his  tiersnn,  talcing  awsy  his  property,  breaking  into  or 
burning  bis  dwelling-house,  and  the  lilie,  there  is  no  injuatice  in  assuming  that  evety 
man  knows  that  each  acts  bd  wrong,  and  must  subject  him  to  puniahmsnt  by  law  ; 
and  therel'ore  it  may  be  assumed,  for  all  practical  pnr[>oses,  and  wtthont  injustice,  that 
he  knows  the  act  is  contrary  to  law.  This  is  the  ground  upou  whiuli  the  rule  has 
been  usually  laid  down  by  judges,  when  the  qnestion  is,  whether  a  peraon  has  suffi- 
cient menial  capacLty  to  be  amenable  for  the  commission  of  a  crime  ;  tlist  he  must 
have  sufficient  mental  capacity  to  distinguish  between  right  and  wrong,  as  applied 
to  the  act  he  is  about  to  coinniit,  and  to  be  conscious  that  the  act  is  wrong  :  instead 
of  Baying  that  he  must  have  sutlicient  capacity  to  know  that  it  is  contrary-  to  the  law 
of  tliB  land  ;  because  this  powi^r  to  distinguish  between  right  and  wrong,  aa  applied  to 
the  particular  act,  —  a  power  which  every  human  being  who  is  at  tne  same  time  b 
moral  agent  and  a  subject  of  civil  government  is  aasumed  to  possess,  —  is  the  meilium 
hj  which  the  law  assumes  that  he  knows  that  the  name  act  which  is  i  violation  of  high 
moral  duty  is  also  a  violation  of  the  law  of  the  land.  Whereas,  if  it  were  stated  that 
•  person  must  bave  sufficient  mental  capucity  to  know  and  unilerstand  that  the  set  ho 
is  ab>mt  committing  is  a  violation  of  tbelaw  of  the  land,  it  might  lead  to  a  wrong  con- 
clusion, and  raisu  a  doubt  in  regard  to  persona  ignorant  of  the  Inn'.  There  is  no  doubt 
thHt  many  a  man  is  held  responsible  for  crime,  and  that  rightfully,  who  tni^t  not 
know  tliat  the  aut  he  was  about  committing  was  contrary  to  the  law  of  the  land,  other- 
wise than  as  a  moral  being  he  knows  Chat  it  Is  wrong,  a  violation  of  the  dictates  of  bit 
own  natural  sense  of  right  and  wrong. 

"To  recur,  then,  to  what  has  been  already  stated :  In  order  that  pnDishment  may 
operate  by  way  of  example,  to  deter  othera  from  committing  criminal  acta,  when  under 
tem|)tation  to  do  su,  by  presenting  a  strong  counteracting  motive,  the  person  temptul 
must  have  memory  and  iutelli|;^nca  to  know  that  tlie  act  he  is  sbout  to  commit  ia 
wrong,  to  remember  and  underaUnd,  that  if  he  commits  the  set,  lie  will  be  «nbj«ct  t« 
the  punishment,  and  reason  and  will  to  enable  him  to  compare  end  choose  between  the 
supposed  advanta)(e  or  gratilication  to  be  obtained  by  the  criminal  act,  and  the  im- 
munity from  punishment  which  he  will  secure  by  abstaining  from  it 

"  A  person,  therefore,  in  order  tn  be  punishable  by  law.  or  in  order  that  his  pnnish' 
ment  by  law  may  operate  aa  an  example  to  deter  others  from  committing  criminal  acts, 
under  like  circnrantaacca,  must  have  snfficient  memory,  intelligence,  reason,  and  will 
to  enable  him  to  distinguish  between  right  and  wrong,  in  regard  to  the  particular  act 
about  to  be  done,  to  know  and  understand  that  it  i^U  be  wrong,  and  that  he  will  de- 
serve punuihment  by  committing  it. 

"  This  is  necessary  on  two  grounds  :  — 

"  1st.  To  render  it  jiut  and  msonalde  to  inflict  the  pimiahnieiit  on  the  aocosad  In- 
divid u»  I  ;  and 

"  2d.  To  render  his  punishment,  by  way  of  example,  of  any  otillty  to  deter  others 
In  like  situation  from  doing  similar  aclK,  by  holding  up  a  coimtersctiDg  motive  in  the 
dreail  of  punishment,  which  they  can  feel  and  comprehend." 

With  more  imniediate  raferanoe  to  the  case,  the  Chief  Justice  proceeded  as  fol- 

"  In  order  to  constitute  a  crime,  a  man  must  have  intelligence  and  capacity  enough 
to  have  a  criminal  intent  and  purpose  ;  and  if  his  reason  and  mental  powers  are  either 
so  deRclerit  that  be  has  no  will,  no  conscience,  or  controlling  mental  power,  or  if, 
through  the  overwhelming  viotence  of  mental  disease,  his  intellectual  power  is  for  tlw 
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sufficient  degree  of  reason  to  be  responsible  for  his  crimes,  until 
the  contrary  be  proved  to  their  satisfactiou ;  and  that,  to  establisli 
a  defence  on  the  ground  of  inaauitj,  it  must  be  clearly  proved 
that,  at  the  time  of  committing  the  act,  the  party  accused  was 
laboring  under  sutili  a  defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing,  or, 
if  he  did  know  it,  that  he  did  not  know  he  was  doing  what  was 
wrong,  (a)  The  mode  of  putting  the  latter  part  of  the  question 
time  obliterated,  hs  is  uot  a  re»ponuble  moral  ageut,  and  ia  not  pnaishable  for  crimiDtl 

"  But  these  are  extmmes  ensil;  (listinguiabed,  and  not  to  be  miatakeD.  The  diffl- 
eulty  lies  between  these  extremes,  in  tlie  cases  of  partial  insanity,  where  the  mind  may 
be  clouileil  and  weakened,  but  not  incapable  of  remembering,  reasoning,  and  judging, 
or  so  perverted  by  insane  dKlusion  as  to  act  under  false  impreesiona  and  inftuences.  m 
these  cases,  the  rule  of  law,  sa  we  nnderatand  it,  is  this  :  [Hera  follows  the  posasge  al- 
'  ready  quoteil  in  the  teit.] 

"  The  cbaracter  of  the  mental  disease  relied  upon  to  excaie  the  accnsed  in  tbia  case 
ia  partial  inuanity,  consistina  of  taelanchoiy,  scctimpanied  by  delusion.  The  conduct 
may  lie  in  uiaoy  rpspecU  ragular,  tlie  mind  acute,  and  tbe  conduct  apparently  governed 
by  rules  of  propriety,  anid  at  the  samo  time  there  may  be  insane  delusion  by  whith 
the  mind  is  perverted.  The  most  common  of  these  cases  is  that  of  monomania,  when 
the  mind  broods  over  one  idea,  and  cannot  be  reasoned  out  of  it.  This  may  ajierate  ns 
an  excuse  for  a  criniinal  act  in  one  of  two  modes  ;  either  the  deluHioo  is  auch  that  the 
person  under  itd  influence  baa  a  real  and  finn  belief  of  some  tact,  not  true  in  itself,  but 
which,  if  it  were  true,  would  excuse  his  act ;  as  where  the  belief  is  that  the  party  killed 
had  an  immediate  dexign  upon  his  life,  end  under  that  belief  the  insane  man  killed 
him  in  suppoHcd  self-defence.  A  common  instance  is  wliere  he  fully  belioTea  that  the 
act  he  is  doing  is  done  by  the  immediate  command  of  God,  and  he  acta  under  tbe  de- 
luMve  but  sincere  belief  tliat  what  he  is  dainK  U  by  the  command  of  a  sujierior  power, 
which  siipcnedes  all  human  laws,  and  the  laws  of  u  ' 

"  "  '.  This  state  of  delusion  indicates  to  an  expei 
1  state,  that  the  known  tendency  of  that  di» 

>  sudden  paroiysms  of  violence,  venting  itself  in  acts  of  homicide,  or  other  vio- 
lent nets,  toward  friend  or  foe  indiscriminately,  so  that,  although  there  were  no  previous 
indications  of  violem^e,  yet  the  subsei^ueut  act,  connecting  itself  with  the  previous 
symptoms  and  iuJications,  will  enable  an  experienced  person  to  say  that  the  outbreak 
was  of  such  a  character  that,  for  the  time  being,  it  must  have  overborne  memory  and 
reason  ;  that  tbe  act  was  the  result  of  the  disease,  and  not  of  a  mind  capable  of  choos- 
ing ;  in  short,  that  it  whs  tbe  result  of  uncontrollable  impulse,  and  not  of  a  person 
acted  upon  by  motives,  and  governed  by  the  will."     Id,  pp.  273-279,     This  case  is  re- 

Krt«<l  m  n  more  condensed  form  ill  7  Met.  500.     The  test  of  insanity  is  delusion.    Sea 
eer  d.  Peacocke,  11  Jur.  247  ;  Commonwealth  o.  Mosler,  i  Fenn.  St.  261 ;  State  v. 
Spicer,  S  Anier,  Law  Jur,  n.  a,  128. 

(a)  As  to  the  legal  test  of  [iisantty,  see  crime,  should  be  as  free  from   doubt   as 

also,  further,  State  v.  I'ike,  49  N.  H.  398  ;  proof  of  sanity  in  order  to  convict   (Mc- 

United  Stales  v.  Sliultz,  6  McLean  C.  Ct.  Naghteu's  Cose,  10  C.  &  F.  SOO  ;  State  v. 

121;   People   v.    Spmgue,    2   Parker  Cr.  Spencer,  1  Zab.  (N.  J.)  202)  i  others  bold- 

(N.  Y.)    43  ;  People  «.    Robinson,  1  Id.  ing  that  it  should  be  made  out  by  a  pre- 

94B  ;     United  Stat-s  i'.   M'Gtue,  1  Curtis  yionderance  of  evidence  only  {Loeffner  f. 

C.  Ct.  1  ;  McAllister  v.  State,  17  Ala.  434  ;  State,  10  Ohio  St  ESS  ;   Fisher  u.  People, 

and  poH,  vol.  iii.  §9  5,  fl,  and  notes.     The  23  111.  283.  See  also  People  t>.  KtcCano,  IQ 

•levixinns  on  the  question  upon  whom  llie  N.  Y.  58  ;  State  c.  Hundley,  46  Mo.  414  ; 

harden  of  proving  insanity  rests  are   far  State  t>.  Lawrence,  67  Me.  674  ;  Com.  v. 

from  nnifonn.      When  insanity  is  used  as  Ortwein,   76   Penn.    St.   414  ;   People  d. 

a  defence  in  a  criminc.t  trial,  three  views  ColTnian,  24  Cal.  230  ;  State  v.  Fi'lter,  32 

of  the  burden  of  proof  have  been  adopted  Iowa,  50)  ;  and  etill  others  holding  tliat 

by    ditTerent    courts ;    some    holding  that  the  proneciition  muat  prove  sanity   lieyond 

proof  of  insanity,  in  ohier  to  acquit  of  a  a  reasonable  doubt  (Cooi.  d.  Pomeroy,  117 
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to  the  jury  on  these  occasions  has  generally  bocn,  whether  the 
accused,  at  the  time  of  doing  the  act,  knew  the  difference  between 
right  and  wrong ;  which  mode,  though  rarely,  if  evei-,  leading  to 
any  mistake  with  the  jury,  is  not  deemed  bo  accurate  when  pat 
generally  and  in  the  abstract,  as  when  put  with  reference  to  the 
party's  knowledge  of  right  and  wrong  with  respect  to  the  very  act 
with  which  he  ia  charged.' 

§  374.  InMnitr  from  dnutkeanoM.     In  regard  to  drunkenrteB$,  it 
is  now  settled,  that  incapacity  from  that  canae  is  a  valid  defence 

1  Par  Tiadal,  C.  J.  iu  McNuhteo'ii  Cue,  10  Clark  ft  Fiu.  210.    Id  that  can  the  fol- 
loRlDit  quPHtioni  were  )iro)>ounded  tn  the  leaniat  judges  by  the  House  of  Lords  :  — 

"  1st.  What  U  the  Inw  respecting  alleged  crimes,  committed  bj  pereous  Bnicted 
with  insane  delusion  iu  Texpect  of  one  or  more  particular  subj«:t9  or  (leraoiis  ;  as,  for 
instance,  where  at  the  tioie  of  the  commission  of  the  alleged  crinie  the  accused  knew 
mutrarv  to  law,  but  did  the  act  complainad  of  with  a  view,  under  the 
saoe  deliiBion,  of  i^rcssins  or  aveuKiag  aame  supposed  grievance  or  in- 


jury, or  of  producing  some  supposed  public  beueht  t 

''  2d.   What  Kre  the  proper  questions  to  be  subiuitted  to  the  Jury,  when  apera 
ictsd  with  insane  delusion  respeuting  one  or  more  particular  suhjec 


persons  is  charged  with  the  cammission  of  a  crime  (murder,  for  eiaiiiple),  and  it 
Ls  set  up  as  a  defence  I 

"  3d.  In  what  terms  ought  the  question  to  be  left  to  the  jury,  as  to  the  priaoner'B 
■tate  of  mind  at  the  time  when  the  act  was  committed  T 

"4th.  Ifa  person,  uuderau  iDsatie  delusion  fls  to  existing  facta,  commita  an  of- 
feuce  in  causequeuce  thereof,  ia  be  thereby  excused  1 

"  Stb.  Can  a  medical  man,  conversant  with  the  disease  of  insanity,  who  never  saw 
the  prisoner  previous  to  the  trial,  but  vhn  was  present  duriug  the  whole  trial  and  the 
eiamiiiation  of  all  the  witnesses,  be  asked  his  opinion  as  to  the  state  of  the  prisoner's 
mind  at  the  time  of  the  commission  of  the  altef^  crime  ;  or  bis  opinion  whether  the 
prisoner  was  consciona,  at  the  time  of  doing  the  act,  that  he  was  acting  contrary  to  law; 
or  whether  ha  was  laboring  under  any,  and  what,  delusion  at  the  time  f  " 

The  joint  opinion  of  nil  the  judges,  except  Hr.  Justice  Maule,  was  delivered  by 
Lord  Chief  Justice  Tindal,  as  follows  :  "  My  Lords,  her  Majesty's  judges,  with  the  ex- 
ception of  Mr.  Jaatiee  Maule,  who  has  stated  his  opinion  to  vour  Lordahipa,  iu  answer- 
ing the  questions  proposed  to  tliem  by  your  Lordshijs'  House,  think  it  right  in  the 
tirsc  place  to  state  that  they  have  forborne  entering  into  any  particular  discussion  upon 
these  questions,  from  the  extreme  and  almost  insuperable  difficulty  of  applying  those 
answers  to  cnses  in  which  the  facta  are  not  brought  jiidicially  before  them.  The  bet* 
of  each  particular  cose  must  of  aecessity  present  themselves  with  endless  variety,  and 
with  eveiy  shade  of  dilTerence  in  each  case,  and  it  is  their  duty  to  declare  the  law  upon 
each  particular  case,  on  facts  proved  bufore  them,  and  after  hearing  arguments  of  conn- 
eel  thereon.  The;  deem  it  at  once  impracticnblp,  and  at  the  same  time  dangerous  to 
the  adminifitmtiatl  of  justice  if  it  were  practicable,  to  attempt  to  make  minute  applica- 
tions of  the  principles  involved  in  the  answers  given  them  by  yonr  Ixirdships  ques- 
tions J  they  have  therefore  confined  their  answers  to  the  atatctoents  of  that  which  tbey 
hold  to  be  the  law  upon  the  abstract  questions  proposed  hy  your  Lordships  ;  and  as  they 
deem  it  unueeessan'  in  this  particular  case  to  deliver  their  opinions  teriaiita,  and  as  all 
concur  in  the  same  opinion,  tbey  desire  me  to  exprexa  such  their  unaiiimona  opinion  to 
your  Lonlsliips.  In  an.swer  to  the  lirat  question,  assuming  that  your  lordships'  in- 
qMiries  are  confined  to  those  persons  who  labor  nuder  such  parrial  delnsiona  only,  end 
are  not  in  other  respects  insane,  we  sre  of  opinion,  that,  notwithstanding  ths  party  ac- 
cused did  the  act  complained  of.  with  a  view,  under  the  influence  of  insane  delusion, 
innir  some  supposed  ^  ..     _ . 

lishable,  according  to  the  nature  o1 

mitting  such  crime  that  be  vaa  acnng  contiarf  lo  Jaw, 

Mass.  113  ;  People  e.  Garbiitt,  17  Mich,  citation  of  the  authorities  on  this  point, 
9 ;  State  n.  Kirtlett,  43  N.  H.  2'24  ;  State  see  pnil,  vol.  iii.  £§  S,  6,  and  notes,  nod 
«.  Jones,  SO  N.  H.  369).      For  a   fuller    aiUe,  vol.  L  {  81,  and  nates. 
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to  an  action  upon  the  contract  of  the  partjr,  made  wbile  under  its 
influence,  as  well  where  it  was  voluntary,  and  by  the  fault  of  tlio 
defendant,  as  where  it  was  caused  by  the  fraud  or  procurement  of 
the  plaintiff.'  In  criminal  cases,  thougli  insanity,  as  we  have  just 
seen,  is  ordiiuirili/  an  excuse,  yet  au  exception  to  this  rule  is  wlien 
the  crime  is  committed  by  a  pai*ty  while  in  a  fit  of  intoxication ; 
the  law  not  permitting  a  man  to  avail  himself  of  the  excuse  of  his 
own  gross  rice  and  misconduct,  to  shelter  himself  from  tho  legal 
consequences  of  such  crime.  But  the  crime,  to  be  within  tho 
exception,  and  therefore  punishable,  must  take  place  and  be  the 
immediate  result  of  the  tit  of  intosication,  and  tchile  it  lasts,  and 
not  the  result  of  insanity,  remotely  occasioned  by  previous  habits 

—  by  which  exprewioD  ve  nnderaUnd  your  Lordghips  to  mean  ths  Uw  of  the  land. 
Ab  the  third  and  fourth  qiieatioiiB  ai>pear  to  ua  to  be  more  conveniently  aniwered  together, 
we  haTB  to  Butimit  our  opinion  to  be,  that  the  jury  ought  ta  be  toH,  in  all  casfs,  that 
erery  uian  is  to  ba  ^reautned  to  be  wiue,  uid  to  poweu  a  Bufflcient  degree  of  retuon  to 
be  reapoDsible  for  bii  Crimea,  until  tbs  contrary  be  proved  to  their  satisfaction  ;  and 
that  to  PBtabiish  a  defence  on  the  ground  of  insanity,  it  muat  be  clearly  proved,  tbat, 
at  tbe  lime  of  committin^i  the  act,  the  party  acRuaed  iraa  laboring  under  anch  a,  defect 
of  reason,  from  disease  of  the  mind,  as  not  to  know  tbe  nature  and  quality  of  tlie  act 
ha  was  doing ;  or.  if  he  did  know  it,  that  he  did  not  know  be  was  doing  what  waa 
wrong.  The  mode  of  pntting  the  latter  part  of  the  question  to  the  jury  on  these  oc- 
cagions  haa  generally  l:«eii,  whether  the  accused  at  tbe  time  of  doing  the  act,  knew  the 
diHerence  between  right  and  wrong  ;  which  mode,  though  rarely  if  ever  lending  to  auy 
miatake  with  the  jury,  is  not,  as  we  conceive,  ao  accurate  when  put  generally  and  in  the 
abstract,  a*  when  put  with  referenDe  to  the  party's  knowledge  of  nght  anil  wrong  in 
respect  to  tbe  very  act  with  which  he  is  charged.  If  the  question  were  to  be  put  as  to 
tbe  knowledfR  of  the  accused  solely  and  excluaiveW  with  refi^renceto  the  law  of  the  land 
it  might  trnd  to  confound  the  jury,  bf  inducing  them  to  believe  that  an  aetual  knowl- 
edge of  the  law  of  the  land  wbb  eiuetitlal  in  order  to  lead  to  a  conviction  ;  whereas  tba 
law  is  administered  upon  the  priucinle  that  every  one  must  be  taken  concluaively  to 
know  it  without  prooi  that  he  does  know  it.  If  the  accused  were  conscious  that  tbe 
act  was  oue  which  be  ought  not  to  do,  and  if  that  act  was  at  the  aame  lime  contrary  to 
the  law  of  the  land,  he  is  pnniahiible,  and  the  uaual  course,  tlierefore,  lins  been  to 
leave  the  question  to  the  jury,  whether  the  psrty  accused  had  a  sufficient  degree  of  rea- 
son to  know  that  he  waa  doing  an  act  that  waa  wrong ;  and  this  course,  we  think,  n 
correct,  accompanied  with  such  obeervatioDB  and  explanations  aa  the  circunistanceB  of 
each  particular  cjise  may  require.  Tbe  aoawer  to  the  fourth  question  muat  of  course 
depend  on  the  nature  of  the  delusion  ;  but  making  the  aame  assumption  as  we  did  be- 
fore, namely,  that  be  labors  under  such  partial  delusion  only,  and  is  not  in  other  re- 
aprcts  insane,  we  think  be  must  be  considered  in  the  Bame  Bituation,  as  to  rvepan&iliility. 


if  the  facta  with  respect  to  which  the  delusion  exists  were  real.    For  example,  if, 
'  ~  the  influence  of  delusion,  he  supjioses  another  man  to  be  iu  the  act  of  altrnipt- 
take  away  hja  lifi',  and  he  kills  that  man,  aa  he  supposes,  in  self-derm I'e,  he  would 


be  exempt  from  punialiment.  If  hia  delnaion  wan,  that  the  deceased  hud  inflicted  • 
serious  injury  to  bis  character  and  fortune,  and  he  killed  him  in  revenge  for  such  aup- 
poaed  injury,  he  would  bu  liable  to  punishment.  In  annwer  to  the  last  quesition,  we 
state  to  your  lordships  (bat  we  think  the  medical  iiinn,  under  the  circumstances  snp> 
posed,  cannot  in  strii-tuess  be  asked  his  opinion  in  tbe  terms  above  stated,  because  each 
of  these  r|uestions  involves  tbu  determination  of  the  truth  of  the  fact;  d^'posed  to, 
which  it  U  for  the  jury  to  decide  ;  and  the  ([uestiona  are  not  mere  questions  upon  a  mat- 
ter of  science,  in  which  case  such  evidence  is  admisBible.  But  where  the  fnits  nrc  ad- 
mitted, or  not  disputed,  and  the  question  becomes  auhatantially  one  of  scienir  only,  it 
may  be  convenient  to  allow  the  question  to  be  jiut  in  that  general  form,  though  the 
•ame  cannot  be  insisted  on  as  a  mutter  of  right. "^    Ilud.  SOO-212. 

1  Chitty  on  Contmcts,  p.  112  (4th  Am.  ed.)  ;  Story  on  Contracts,  £  27,  and  caaea 
there  cited. 
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of  gi-08S  iodulgence  in  spirituoufi  liquors.  The  law  looks  to  tbe 
immediate  and  not  to  the  remote  cause ;  to  the  actual  state  of  Qte 
partj-,  and  not  to  the  causes  which  remotelj  produced  it.'  (a) 

>  United  States  D.  Ore*,  S  Hmod,  28,  par  Starr,  J.;  I  BoMell  on  Crimea  pp.  7.  8 
(Sd  nL).  See  Ra;  od  ths  Hediual  JnriapradeoM  of  losiaity,  e.  24.  In  the  jmupni- 
deuc«  of  eontlneutal  Kurojie,  dmnkeaneo  U  geneimlly  diatinKiiiib«d  into  tluee  kiod^ 
— (1.)  InUniuiiial,  votuotaHlf  induced  in  onler  to  the  conmiiesioD  or  ■  crime  while  in 
that  state  ;  ( J.)  CulpubU,  bj  drinking  withoat  anj  intontiuD  to  become  drunken,  but. 
where  the  part;  might  easily  hare  breaeen  that  ha  wanld  natonll;  Inoome  >o;  (3)  InctU' 
pnile,  vbere  such  consequence  could  notvaaily  have  been  foreaeeD,  or  where  the  par^  took 
doe  precautions  against  any  iqjariona  effects,  as  by  directing  bis  serronta  to  confine  him 
if  he  should  becomt  drunk,  or  where  the  dronkenneaa  was  jnstly  attribatable  to  othen 
or  was  (be  tesaltof  ilbease.  In  the  first  case,  it  is  noexcmie;  in  the  aecond,  it  redncei 
the  degree  oT  crimiaality  and  mttigatea  the  puniahment;  in  the  third,  the  ]i*bility  to 

Biuiahmeot  ceases.      See   Prolesaor  Uittenoiier's  leained  Tnatise  on  the  Eflect  id 
tUDkeiinesa  apou  Criminal  Besponsibilitj,  SS  Ti-ix. 

('i)  InCom.  v.HawkinB,30isy(Haas.),  mind,  nuyreduce  the  killing  from  that  of 
466,  which  was  an  indictment  for  murder,  deliberate  prenieditation,  which  constitntea 
tbe  jury  were  thus  iustmcted  ;  "The  nili  murder  of  the  most  heinous  character, 
of  liinr  is  that,  altbongh  tbe  nag  of  iutod-  Cluck  r.  State,  40  Ind.  383  ;  People  f. 
eating  licjnon  does  to  some  extent  blind  Williams,  43  Cal.  344  ;  Jones  r.  CotiuoaQ- 
the  reason  and  eiuporate  the  paasiona,  wealth,  75  Fenn.  St.  403.  It  is  now  gen- 
yet,  ss  ■  man  voluntarily  brings  it  upoo  erally  held  that  evidence  of  drunkenness  ia 
himvir,  he  cannot  use  it  as  an  ezcoae  or  admissible  in  behalf  of  the  priaoaer  on  a 
jnstiG<.-ation  or  eitennation  of  crime.  A  trial  for  homicide,  in  order  to  show  that 
m.in,  liecAose  he  is  intoxicated,  ia  not  de-  ths  killing  iras  not  of  that  malidoas  kind 
prired  of  any  legal  advantage  or  proteo-  which  constiCQtea  moiiler  in  tha  first  d»- 
liun  ;  bat  be  cannot  avail  himself  of  his  gree,  but  only  on  this  point  is  snch  evi- 
intoxicition  to  exempt  him  from  any  l^al  dence  admitted.  For  a  citation  of  ths 
KspoDsibiUty  which  wonlJ  attach  to  him  authoritiea,  see  pa^  roL  iii.  §  6,  and 
ifsuber."  BalTert;  b.  People,  66  IlL  118.  notes.  Moral  insaniW  is  not  recognized 
Intoxication  brought  on  by  taking  lauda-  by  the  courts.  See  Wharton  o  "  '  " 
nuni,  and  excessive  drinking  for  several  9  583,  and  eaaes  there  cited, 
days,  prodociug  a  disordered  state  of  the 
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INSURANCE. 

§  375.  StibJeot-mattwB  of  tb»  oontraot.  The  ordinary  BubjcctB 
of  tlie  contract  of  insurance  are  (1.)  Marine  Risks ;  (2.)  Losses  hy 
Firej  (3.)  Lives,  —  all  which  wili  be  considered  in  their  order, 

§  376.  D«olaT«tlOD.  In  an  action  on  a  policy  of  insurance, 
vhaterer  may  be  the  snbject,  the  declaration'  contains  the  fol- 

'  The  following  forms  of  counts,  in  the  eiinc 
eatablUbed  in  Maa-sachuBettB,  are  well  sdapted 
common  law  in  any  of  tbe  UniUd  Statee: — 

1.  OnaHfiip,  for  a  TOTAL  lobs.     "Id  a  plea  of  the  case,  for  that  on the  plain< 

tin  vaa  owner  of  the  eliip  John,  then  lying  in  the  harbor  of aforesaid;  and  th« 

said Com]<any,  in  conaideration  of  a  preniiuni  therefor  pnid  to  them  hy  tbe  plain- 
tiff, made  a  policy  of  insurance  upon  the  said  ahip  for  a  voyase  from  the  eaJA — ^to 
Cadiz  ill  Spain,  and  at  and  from  said  Cadiz  to  her  port  of  liiEcharge  in  the  United 
Statin;  and  thirrebv  promiaed  to  iasure  for  the  plaiiitilf  ten  thousand  dollars  upon  the 
said  ship  fur  the  said  voyaga  against  the  perils  of  the  seas,  and  other  perils  in  the  said 

policy  raeutioned;  (n)  and  the  plaintiff  avera  that  the  said  ship  did  nn sail  from 

--' '            n  the  voyage  describrd  in  said  policy,  and,  whilst  proceeding  therein,  was, 
■-""-- --'--'     -'  totally  Ic-     -'-'-■-'-  -•---'-'  ^ 


by  the  perils  of  tbe  seas,  wrecked  and  totally  lost ;  of  which  the  said 

Sauy,  on ,  had  notice,  and  were  bonnd  to  pay  the  same  on  demand  (or  in  sixty 
nys);  yet  they  have  never  paid  the  said  sum  of  ten  thousand  dollara,  though  requested 
(or  though  sixty  days  have  elapsed).     To  the  damage,"  && 

2.  Count  for  a  paktiai,  loss,  and  for  conthibdtion  TO  a  okneiial  avekarb. 
[State  the  plaintiff's  interest,  the  voyage,  and  the  innumnce,  as  in  the  last  precedent, 
to  (a),  and  proceed  as  foUowR:^ 

" and  the  same  company  did  in  and  by  the  same  nolicy  farther  promise,  that, 

in  case  of  any  loss  or  misfortune  to  the  said  sliip,  it  shauld  be  lan-ful  for  the  plainlitf 
and  his  agents  to  labor  for  and  in  the  defence  and  racavery  of  the  said  ship,  and  that 
the  said  company  would  contribute  to  the  charges  thereof,  in  proportion  as  the  said  xum 
aasDred  by  them  should  be  to  the  whole  sum  at  risk;  and  the  plaintiff  arei's,  that  the 
said  ahip  did.  on ,  eetl  from  said  - — -  on  the  voyage  aforesaid  ;  and,  whilst  pro- 
ceeding therein,  was,  by  the  perils  of  the  seas,  diarasHted,  and  otherwise  damagefl  ia 
her  hull, rigging,  and  appurtensncea  ;  insomuch  that  it  was  necessary,  for  the  preserva- 
tion of  the  sail!  ship  and  her  cargo,  to  throw  over  a  part  of  the  said  cnreo  ;  and  the 
same  waa  accordingly  throtm  over  for  that  purpose;  by  means  of  all  whiuh  the  plain- 
tiff WBH  obliged  to  expend  two  thonsand  dollars  in  repairing  the  said  ship  at ,  and 

also  (or,  and  is  also  liable  to  pay)  the  sum  of  five  hundred  doUara  as  a  contriliution  to 
and  for  tbe  loss  occaaioned  by  the  said  throwing  over  of  a  part  of  the  said  carf^o  ;  and 
tbe  said  ahip  also  suffered  much  damage  that  nsa  not  repaired  in  said  Cadiz ;  of  all 

which  the  said  company  on had  notice,  and  became  bound  to  pay  the  same  in 

aiity  days ;  yet,  though  said  sixty  days  have  elapsed,  they  have  never  paid  the  said  sum 
of  teu  tbouwind  dollars,  nor  any  part  thereof.     To  the  damage,"  &c. 

8.    Count  for  a  total  lobs  'or  caroo  bv  fire.    *'  In  a  pies  of  the  case,  for  that  an 

,  a  certain  brigantine  called  The  William  was  lying  at ,  and  the  plaintiff  was 

the  owner  of  the  cargo  (or  of  certain  goods),  then  Laden  or  about  to  be  laden  on  board 
of  the  said  vessel ;  and  the  said  C.  D.,  in  conaideration  of  a  certain  premium  therefor 
paid  to  him  by  the  plaintiff,  made  a  certain  policy  of  insnnuice  in  writing  upon  ths 

said  cargo  (or  gooda),  at  and  from  aaid to  Hamburg,  or  any  other  port  or  {lorts  in 

the  north  of  Europe,  and  at  and  from  thence  to  aaid ,  or  her  port  of  discharge  in  the 

United  States;  and  the  said  CD.,  by  said  policy,  promised  to  insure  for  the  iilnintiff 

dollan  on  the  (aid  cugo  (or  gooda)  lor  the  voyage  aforesaid,  egdnst  the  perils  of  fire,  and 
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lowing  allegations,  which  rnuBt  be  proved  b;  the  plaintiff,  if  not 
admitted  by  the  pleadings:  (1.)  The  policy;  (2.)  The  plaintiff's 
interest  in  the  subject  insured,  and  tlie  payment  of  the  premium ; 
(S.)  The  inception  of  the  risk  ;  (4.)  The  performance  of  an;  pre- 
cedent condition,  or  warranty,  contained  in  the  policy  ;  and  (5.) 
The  loss,  within  the  terms  and  meaning  of  tlie  policy. 

§  377.  Proof  of  poller-  And,  FIRST,  as  to  M&binb  Insubance. 
In  an  action  by  the  assured,  the  firtt  step  in  tlie  trial  is  tlic  proof 
of  the  polictf.  The  iustrumciit  itself,  being  the  best  evidence,  must 
be  produced  and  proved;  or  its  loss  must  be  accounted  for,  and 
its  contents  proved  by  secondary  evidence.'  (a)     If  it  was  signed 


widj  Riid  artervcanis,  liuring  the  nid  vnviigc,  whilst  the  said  vessel,  with  the  (aid 
wrgo  ou  board,  was  lyiiiB  «  the  jwrt  gf  Altona,  in  the  north  of  Europe,  the  stiid  cargo 

(or  goods)  was  buiiied,  nod  wholly  distrnjed  bj  lire,  of  wbich  the  said  C  D.  od 

hail  notice,  aud  became  bound  to  \>ff  the  same  in  sixty  days  ;  yet  he  ha*  Dot  paid  tlw 

sum  of dollars,  nor  any  p«n  thereof.     To  the  damage,"  &c. 

1.  Count  for  a  total  lom  of  FREiaHT,  bt  restraint,  detaikkrkt,  ke. :  " 

for  that  on the  plaintiff  was  intt^resled  in  the  freight  of  a  vessel  called  The  Oeoi^e, 

then  bound  on  a  voyage  hereinafter  deuribed  ;  and  the  said  iiisursniTe  camptny,  in  con- 
sideratian  of  a  piemium  thervfar,  paid  to  them  by  the  plaiiitilf,  made  a  policy  of  insur- 

ancB,  "pon  the  said  freight  for  the  voyage  from to  one  or  more  ports  beyond  the 

Cape  of  Good  Hope,  one  or  more  times,  for  the  pnrpotte  of  disponing  of  her  oatwanl, 
kind  procuring  a  return,  cargo,  and  at  and  from  thence  to  - — -,  and  thereby  promiaed 
to  insure  Tor  the  plaintiff  three  thousand  dollars  upon  the  said  freight  for  the  voyage 
aforesaid,  aninst  the  perils  of  enemies,  piratn,  assailing  thieves,  restraints,  and  detaiD- 
ineDta  of  all  kings,  princes,  or  people*,  of  what  nation  or  quality  soever,  and  agsiast 
other  perils  Id  ttu  said  policy  mentioned  ;  and  the  jilaintiS'  avets,  that  the  said  vessel 

did  ou sail  from  said on  thi:  voyage  aforesaid,  and  afterwards,  during  said 

voyage,  was  forribly  taken  on  the  high  seas  (nr,  at  the  Talnnd  of  Sumatra,  in  the  Iiidian 
Oixan)  by  certain  persona  to  the  ptaintilT  ankaown,  aod  detained  and  prevented  from 
IwrfomiinK  the  said  vcyaRc,  and  thereby  the  said  freight  was  wholly  lost  to  the  plaiu- 
tilfi  orallwhich  the  snid  insurance  company,"  &c 
>  See  anU,  voL  L  ££  557,  653. 

(a)  It  was  held  in  the  earliett  cases  in  the  policy,  of  rerfaal  contracts  to  take  the 

the  law  of  Inaurance  that  an  orst  contract  risk,  followed  by  a  lota  b-ifore  tho  policy  ii 

of  inslirnncg  is  valid,  if  it  is  mnde  in  con-  issued.     If  the   contract   is  complete,  in 

fotmity  with  the  common-law  rules  in  re-  auch  cases,  it  niay  be  enforced  though  ver- 

apevt  to  such  contracts,  and  this  continues  bal.      Pntnam  s.  Home  Ina.  Co.,  123  Mass. 

to  be  the  law  nt  the  present  day,  though  324  ;  Pallerson  v.  Benjamin  Franklin  Ins. 

the  onlinnry  method  of  insurance  is  bv  a  Co.,  81  Pa.  St,  154  ;  People's  Ins.  Co.  s. 

written  contract  called  the  policy.     Not  Paddon,  Bill.  App.  447;  Weatchi-ater  Fire 

only  U  an  oral  contract  of  insurance  valid,  Ins.  Co.  «.  Eirlp,  33  Mich.  143  ;  Union,  kc. 

ba^  when  the  insurer  is  an  organized  com-  Ins.  Co.  s.  Connecticut,  kc.  Iuai.  Co.,  19 

pany,  the  regidntinns  in  the  charter  gov-  How.  (U.  9.)  318  ;  Sanborn  r.  Fireman's 

erning  the  mods  iif  execulion  of  the  policy  Ins.  Co.,  18  Ony  (Mass.),  443  ;  Cooke  c. 

do  not  bv  implication  prevent  the  company  Etna  Ins.  Co.,  7  Daly  {X.  Y.),  555  ;  May, 

from  makinji^BU  oral  contract  of  insurance,  Ins.  g§  14  33. 

nor  establish  rules  for  ita  execution  ;  notb-  A  contract  of  renewal,  though  it  is  not 

ing  abort  of  a  direct  statutory  provision  nnder  seal,  may  be  a  valid  reni>wal  of  a 

will  make  an  oral  contract  invalid.     The  seali^d    policy.     Lockwood    v.    Middlesex 

ordinary   cases  of  oral   contracts   at   the  MuL  Ins.  Co.,  47  Clonn.  653. 

present  day  ara  contrncta  to  prolPi^t  the  In  England  it  baa  now  been  enacted  by 

insured  property  till  the  time  of  iiiuing  statute  that  a  coutract  for  inoriue  insui- 
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bj  anottier  person,  us  the  agent  o{  the  defendant,  liis  agency  most 
be  prored.'  And  proof  of  the  si^ature  by  an  agent  will  aatisfy 
au  allegation  of  aignature  b;  the  defendant  himself.'  Parol  evi- 
dence of  what  pasfted  at  the  time  of  nuiking  the  policy  is,  as  we 
have  heretofore  shown,  inadmiaalble  to  affect  the  written  agree- 
ment.' {a)  But  the  general  usage  of  mcrchaota  may  be  shown  to 
explain  ambiguities  or  define  tbe  terms  of  the  policy,  though  not 
to  contradict  its  plaju  language.*  The  general  usage  of  trade,  in 
the  city  where  the  insurance  is  effected,  may  also  be  proved  for 
this  purpose ;  but  not  the  usage  or  practice  in  a  particular  office, 
or  among  a  particular  class  of  underwiiters,  where  or  to  whom 
the  pai-ty  was  not  in  the  habit  of  resorting  to  effect  insurance," 
and  which,  therefore,  cannot  be  presumed  to  have  been  known 
and  referred  to  by  both  parties  as  the  basis  of  the  contract ;  for  it 
ia  on  this  ground  only  that  evidence  of  usage  is  admitted.^ 

§  378.  Pioof  of  int«ra«t.  Secondly,  as  to  the  proof  of  interett. 
The  plaintiffs  interest  in  a  thip  may  be  shown,  prima  facie,  by 

I  For  tb«  praof  of  »gsaej,  see  ntpra,  tit  ^gncy,  S3  E9-97.  9ee  sIbo  ante,  *oL  i. 
SS  *18,  417  ;  Brockelbauk  v.  Su^nie,  6  C.  &  P.  21.  Froof  ot  a  general  agfDcy  is  sufB- 
eieatproof  of  mthatitj  to  eff«ot  miurauca  on  btihslf  of  the  mbui^.  Bulow  v,  Lwkiet 
4  J.  B,  Hoore,  3. 

*  Sen  aujrra,  tit.  Bills  of  Einhaiifce,  g  158  ;  Ificholnon  v.  Croft,  2  Butt.  1188. 

*  See  a'lit,  vol.  L  ft  273-30J. 

*  See  anti,  voL  L  H  2,i2.-2U  ;  Robertson  v.  Uaatj,  K;.  &  M.  TS ;  Uhde  v.  Wsltn, 
8  CMnpb.  le. 

*  Osbaj  V.  Lloyd,  3  B.  &  C.  701 ;  Astor  ■>.  Union  Ina.  Co.,  7  Cowen,  202  ;  Coit  *. 
CoromercUl  Inn.  Co..  7  Johns.  SSS^ 

«  £a)(er  t>.  Atlas  Ids.  Co.,  14  Pick.  141. 

anee  is  roiil  onlsiu  it  is  contained  in  a  panj  who  took  down  the  answeni,  omitted 

formal  polii?.     30  Vict.  e.   S3,  i%  1,  0;  at  misstated  some  of  the  ansven  without 

lanides  v.  Pncifie  Ins.  Co.,  L.  K.  6  Q.  E  the    knon-ledgs    of   the    inanrpd.     Texas 

674,   7  Q.    B.  fil7;   Fisher   d.    Liveriiool  Baokin;;.   Ac   Co.  v.   Stone,  49  Tei.   i  ; 

Marine  Ins.  Co.,   L.   K.   8  Q.   B.   460,  B  Plnntets'  Ina.  Co.  v.  Sorrels,  67  Tvnn.  3G2. 

Q.  B.  lis.  But  not  to  shorf  that  the  [xilicj  was  in- 

The  recital  in  a  premium  note  that  a  tended  Co  Dover  a  different  interest  from 

policy  has  Luueil  is  prima  facie  evidence  that  which  it  purports  to  protect  (Rinhop 

of  that  fjct,  as  aoaiuBt  tbe  maker  of  the  v.  Clay.  Ac.  Ins.  Co.,  (G  Conn.  430),  or  to 

note.     N.  E.  M.  F.  Ins.  Co.  *.  Belknap,  shov  different  stipulations  iHartford,  fee. 

7  Cush.  (Mass.)  140.     So  this  giving  of  Ins.  Co.  o,  Davenport,  S7  Mich.  609). 

the  note  ia  evidence  of  the  orgnmzatLon  of  Parol    evidence   is   also    udmisaible   to 

the  company.    Williams  v.  Cheney,  3  Oray  show  that  the  company  waivol  a  rorfeit- 

(Mass.).  215.     So  the  recital  tn  a  policy  ure,   though   thia   contradicts   the   Htate- 

of  tbe  receipt  of  the  premium  is  priinn  fa-  nients  in  the  receipts  for  the  promiuraa. 

fu,  and  only  jn-i'ma /raa'f,  evidence  of  that  HcE.ean   v.    Piedmont,  &c.   Ins.   Co.,   29 

fact.     Hay  on  Ins.  f  581.     Sea  also  anU,  Gratt.  (Va.)  3S1. 

%  162,  n.  The  raeitals  of  the  premium  notea  are 

(ill  Franklin   Fire  Ins.  Co.  v.  Martin,  prima  frtU  evidence  of  the  facts  atatni 

40  N.  J.  L.  563.     Parol  evidence  is  how-  therein.     New  EuKland,  ftc  Ins.   Co.   v. 

ever  ailmissibla  when  the  qnestion  is  on  Belknap,  7  Cuah.  (Mass.)  140;  Williams 

the  sufficiency  or  tnith  of  the  answers  of  v.  Cheney,  3  Qniy  (Mass.),  215  ;  May  on 

the  insured  in  his  application  for  insur-  Ins.  {  581 ;  imU,  %  W%  o. 
•nee,  to  show  that  tiie  agent  of  the  com* 
VOL.  It.  —  24 
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proof  of  possession,  and  acts  of  ownership;  wliich  maj  be  made 
by  the  captaia  or  other  officer,  or  by  any  person  having  competent 
knowledge  of  the  facts,  without  the  production  of  any  documen* 
tary  evidence.'  But  whenever  the  title  to  a  ship  comes  strictly 
in  question,  no  claim  can  be  received  in  opposition  to  the  modes 
of  conveyance  required  by  the  statutes.^  Thus,  wliere  the  plaintiff 
claimed  for  a  total  toss  as  sole  owner  of  a  ship,  whose  register 
stood  in  the  names  of  himself  and  another,  parol  evidence,  offered 
to  show  that  she  was  in  fact  purcliased  by  himself,  as  sole  owner, 
was  held  inadmissible.^  Where  the  iutereJi.t  is  derived  from  a  bill 
of  gale,  this  document  must  bo  produced  and  proved  as  in  other 
cases;*  accompanied  by  evidence  of  the  registry,  where  this  is 
required  by  statute,  in  order  to  render  the  other  evidence  admis- 
sible,"  But  the  certificate  of  registry  is  not  alone  sufficient  to 
prove  the  plaintiETs  interest  in  the  ship,  without  proof  of  some 
correspondent  act  of  ownersliip,*  Whether  it  is  conclusive 
against  the  legal  ownership  of  persons  claiming  title,  but  whose 
names  are  not  found  therein,  seems  to  depend  on  the  registry  acts. 
In  England  it  has  been  held  conclusive ;  but  in  the  United  States, 
an  insurable  interest  has  been  held  sufficiently  proved  by  evidence 
of  a  title  at  common  law,  in  a  plaintiff  whose  name  did  not 
appear  in  the  register.^  This  document,  however,  is  not  of  itself 
evidence  to  charge  a  defendant  as  owner  of  the  sbip,  without 
proof  that  he  sanctioned  and  adopted  it.^  Where  the  registry  of 
a  ship  is  required  by  law  to  be  recorded  in  the  custom-house, 
a  certified  copy  of  the  record  is,  as  we  have  seen,  admissible  in 
evidence.* 

§  379.  luterHt,  legal  and  equitabis.  It  is  not  material  whether 
the  interest  of  tlie  assured  be  legal  or  equitable.  The  interest  of 
a  trustee,  cestui  que  trust,  mortgagor,  mortgagee,  and  of  the  owner 
of  a  qualified  property,  or  of  a  lien,  is  sufficient  for  this  purpose. 


•  Robertson  r.  Frencli,  4  East,  130  ;  aiitton  n.  Buck,  2  Tunnt-  302  ;  WerdoTer  «. 
Hogeboora,  7  Jolms,  303  ;  Ampry  u.  Rogers,  1  Esp.  207  ;  Thumu  c.  FoyH  6  Esp.  88. 

^  Abbott  on  Shippins;,  p.  78,  bfShee. 
'  Ohle.  EsKle  Ina.  Co..  4  Mnson.  172. 

•  Woodward  n.  Larkin,  3  Esp.  287. 

•  4  Taunt.  657,  l-tr  Gihba,  J, 

•  Pirio  n.  Anderson,  4  Taunt.  652 ;  2  Phillips  on  Ina.  p.  487 ;  Flower  r.  Yonng,  8 
Campb.  210. 

'  Camden  v.  AndiTson,  5  T.  B.  709  ;  Abbott  on  ShippinR,  p.  63,  n.  (1)  bj  Stoir. 
J.  ;  Id.  p.  34,  n.  (2)  ;  Bishy  v.  Franklin  Ins.  Co..  8  Pick.  88  ;  Umb  o.  Diiront,  U 
Masii.  54  :  Taiwanl  v.  I.orinir,  IS  Mass.  330  ;  2  Pbillipa  on  Ins.  p.  438  ;  Sharp  e.  United 
Ins.  Co.,  U  Jofins,  201. 

'  Ablwtt  on  Shipping,  p.  83  (Stoiy's e<l.)  ;  Frazrr p. Hopkins,  2 Taunt  S;  Smith*. 
Fuge,  3  Campb.  466  ;  Sbarp  if.  United  Ins.  Co.,  14  John*.  201. 

■  AnU,  toI.  L  g  434. 
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So,  of  a  lender  on  bottomry ;  or  of  the  borrower,  so  far  as  regards 
the  surplus  value ;  or  of  a  captor ;  or  of  one  entitled  to  freight, 
or  commiBaionB ;  or  of  the  owner,  notwithstanding  thQ  charterer 
liaa  covenanted  either  to  return  the  ship  or  pay  her  value. ^  (a) 
And  under  a  general  averment  of  interest,  the  assured  may  prove 
any  species  of  interest,  either  in  the  whole  or  in  any  part,  and 
recover  accordingly,' 

§  380.  Znterast  la  goods.  The  interest  of  the  assured  in  the 
goodt  may  be  proved  by  any  of  the  usual  mercantile  documents  of 
title,  such  as  bills  of  sale,  or  of  parcels ;  bills  of  lading,  wltetlier 
the  holder  be  the  shipper  or  the  indorsee;  invoices,  with  proof 
that  the  goods  were  on  board;  bills  of  charges  of  outfit,  clearances, 
and  the  like.'  Evidence  of  possession,  also,  and  of  other  acts  of 
ownership,  may  be  received  in  proof  of  interest  in  tho  goods  on 
board,  as  well  as  of  interest  in  the  ship.*  And  it  is  sufficient  that 
tlie  plaintiff  was  interested  when  the  risk  commenced,  though  he 

1  MusbnIIon  Ins.  pp.  101-116,  719-721  (Sded.);  Higginson  v.  Dall,  ISHsra.  98) 
Oliver  v.  Greene,  3  Mass.  133  ;  Gordon  v.  Mass.  Ids.  Co.,  2  l>ick.  249,  259 ;  Kiiler  v. 
Ocean  Ins.  Co.,  20  lick.  2E9  ;  BarllBlti'.  WflltsT,  13  Mass.  267;  Kpnnyo.  (.'Urkson,  1 
Johns.  385  ;  Locke  v.  N.  Aner.  Ins.  Co.,  13  Mnsa.,  61  ;  Strong  v.  Mnnuf.  Ina.  Co.,  10 
Pick.  40 ;  Holbrook  d.  Brann,  2  Maw.  2S0  ;  Siiiilh  v.  WilliamB,  2  Caiues,  Cns.  110. 
The  interett  of  ^Tespondealia  or  bottoniiy  creditor  must  bo  sjwcinlly  insined  hh  such. 
Glover  v.  Black,  3  Burr.  1394  ;  Pouverio  d.  Louisiana  State  Ina.  Co.,  4  Kob.  (Ijh.  )  234 ; 
pQtman  v  Mereaiitile  Ins.  Co.,  5  Mtt.  3S6. 

a  Maraliall  on  Ins.  p.  179  (3d  wl.).     Sre  also  Crowly  v.  Cohen,  3  B.  &  Ad.  478. 

■  MarKliull  on  Ins.  pp.  71S,  724  (3d  e<l.)  ;  Kussell  v.  Bnelim,  2  Sir.  1127  ;  Dickson 
V.  Lodge,  1  Stark.  226  ;  McAtidi-ew  v.  U«ll,  1  Esp.  373  ;  2  Phillips  on  Ins.  pp.  449-491. 
Spg,  aa  to  the  indorsee  of  a  bill  of  lading,  Nenflom  v.  Thornton,  6  Enst,  41,  per  Lil. 
Ellenborough.  But  a  hill  of  lading  of  the  outward  cargo  is  not  sufficient  proof  of  in- 
terest in  the  retam  cargo.  Beal  it.  Prttit,  1  Wash.  C.  C,  241.  Uor  ia  a  bill  of  lad. 
ing,  "  contents  unknown,"  any  evidenc«  of  the  qunntity  of  Roods,  or  of  projierty  in 
tho  consignee.  Hiicidow  o.  Parry,  3  TnunL  303.  An  authenlifnted  copy  of  an  official 
report  of  the  cargo  of  a  ship,  made  pureiinnt  to  law,  by  an  officer  of  the  cusloma,  if 
evidence  of  the  ahipinent.  '  Flint  v.  Fleming,  1  B.  &  Ad.  4&,  48  ;  Johnson  v.  Ward,  6 
E^.  47. 

•  Supra,  S  378  ;  2  Phillips  on  Ins.  p.  4S9. 

(n)  So  the  interest  of  one  who  has  en-  ceraing  the  burden  of  proof,  that  ho  who 

terwl  into  an  oral  contract  to  bnv  the  ship  n-liex  on  the  eiiatence  of  any  fact  most 

ia  ft  BUfRcient  interest  to  enable  him  to  |>rove  ila  exist^Tice,  the  bnrdcn  of  proving 

make  a  valid  contract  of  insurance.      Am-  the  interest  of  the  plnintifr,  in  an  action  on 

ainck  r.   Americatt   Ins.   Co.,   129  Uasa.  a  policy,  is  Rpnerally  on  the  insuTHl,  sinra 

185.  the  fact  of  his  interest  ia  n  material  fact  id 

If  them  is  in  the  policv  a  atipnlatlrm  bis  case.      Aitte,  {  876.      It  sometimes, 

declaring  the  policy  void  if  the  interest  of  however,  happens  that  tlie  burden  of  j.rov- 

the  assured  ia  less  than  tho  entire  unin-  ing  no  interest  ia  on  the  insurer.      Thna, 

cumbered  interest,  it  has  been  held  that  in  an  action  to  recover  ft  loas  which  has 

ft  breach  of  this  stipulation  is  waived  if  already  been  jmid  to  the  insured  by  the  in- 

the  agent  who  issues  the  policy  liuow.i  that  surer,  on  the  ground  that  the  insured  had 

the  insured  is  not  the  soft  owner.      Mark  no  interest,   the  hur.ien  of  proof  of  this 

e.  National  Fire  Ina.  Co..  24  Hun  (N.  Y.),  fact  ia  on  the  plaintiff.     Hooper  o.  Kobin- 

565.  Bon,  93  U.  S.  628. 
in  accordance  with  the  general  rule  con- 
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had  no  interest  when  the  policy  was  effected.'  If  the  defendant 
payi  money  into  court,  this  ia  a  couoluaive  admission  of  the  con- 
tract, and  of  the  plaintiff's  interest  as  alleged.* 

§  381.  latwFMt.  Open  or  v«la«d  poUor.  Where  the-insurauoe 
ia  effected  by  an  open  policy,  the  value  of  the  plaintiff'a  intereat 
muat  be  proved  aliunde ;  but  if  it  be  a  valued  policy,  the  policy 
alone  ia  prima  facie  evidence  of  the  value  of  the  property  insured,' 
Tlie  usual  recital  in  the  policy,  of  payment  of  the  premium,  ia  also 
sufficient  proof  of  that  fact ;  but  in  the  absence  of  such  recital, 
tlie  plaintiff  muat  prove  it  by  other  evidence.* 

§  382.  Intwptiaa  of  Um  rUk.  Thirdly,  aa  to  the  Inception  of  the 
Ri»k.  This  applies  to  insurance  upon  a  voyage  named,  and  is 
proved  by  any  competent  evidence,  that  the  thip  actually  sailed, 
within  a  reaaonable  time,  upon  tlie  voyage  intended.^  If  the  in- 
snrance  ia  for  one  voyage,  but  the  ship  actually  sails  upon  another, 
the  course  of  both  voyages  being  the  same  to  a  certain  point,  the 
policy  is  discharged,  though  the  loss  happened  before  the  ship 
readied  the  dividing  point."  But  if  the  ship  sails  on  the  voyage 
insured,  a  deviation  meditated,  but  not  carried  into  effect,  will 
not  vitiate  the  policy.^  And  the  sailing  must  be  voluntary;  for 
if  the  ship,  before  the  lading  is  completed,  be  driven  from  her 
moorings  by  a  storm,  and  be  lost,  the  averment  of  sailing  is  not 
considered  as  proved.'  The  risk  on  good»  does  not  commence 
until  goods  are  put  on  board,  at  the  place  named  ;^  (a)  but  the 
risk  on  freight  may  be  shown  to  have  commenced,  by  evidence  of 
a  contract  to  put  tlio  goods  on  board,  the  performance  of  which 
was  prevented  by  some  of  the  perils  insured  against.'"    If  the  risk 

>  Sbind  o.  WilkiDion,  2  Taant.  237. 

*  See  anU,  vol.  i.  {  21)5  ;  n.'ll  i-.  Aniilev,  16  £«st,  141,  140. 

>  MunihRlt  ou  lii'n  p.  719  (3d  «I.) ;  2  i>lii]lips  on  Ids.  pp.  20&-S33,  491 ;  Lewis  >. 
Rurkt-r,  2  Burr.  1171  ;  Aleop  v.  Commercial  Ina.  Co.,  1  Sumoer,  451. 

<  De  Gamiude  r.  Pigou,  4  Taatit.  249;  DoIil-U  t>.  Mair,  1  Campb.  (32;  ante, 
S  377. 

^  Kosterv.  Inneiis,  Ry.  b  H.  336  ;  Coben  v.  Hinckley,  2  Cunpb.  51. 

>  Woolridoe  o.  Boydell,  1  Doug.  IS  ;  Mnrsden  a.  Ecid,  3  East,  S72 ;  2  Pbillipa  on 
Ins,  P,  I48i  Senmrna  v.  Loring,  1  Mason,  127. 

'  Foster  u.  Wilmer,  2  Stra.  1249;  Hare  p.  TIa^i^  7  B.  &  C.  14.  See  2  Phillip*  oa 
Ins.  c.  II,  12  ;  Marshall  on  Ina.  pp.  260,  278  (3d  ed.)  ;  Lee  r.  Gray,  7  Mass.  S49  ; 
CoHin  n.  Nawburypart  Ins.  Co.,  9  Xlaan.  436  ;  llobart  v.  Norton,  8  Pick.  IS9. 

»  Abithol  D.  BrUtow,  6  TaunL  484. 

*  Marehall  on  Ins.  pp.  244,  215,  278,  724  (3d  ed.). 

»  Flint  V.  Fleming,  1  B.  &  Ad.  16  ;  DaridaoD  v.  Witlaaejr,  1  H.  &  S.  313. 

(a)  In  the  absence  of  a  distinct  state-  Folsom  d.   Uerchanta',  &c  Ins.   Co.,  33 

ment  in  the  policj  of  the  port  whence  the  Me.  414.    A  risk  on  goods  to  be  shipped 

voyage  is  to  be  made,  the  risk  will  com-  between  two  certain  days  does  not  cover 

mence  from  ■  port  where  the   vessel   lay  goo  la    shipped    on  either    of    those  days. 

when  the  iiolicy  was  made,  and  where  the  Atkins  b.   tSoylston,  &c.  Ins.  Co.,  S  Met, 

property   insured   was    taken    on   board.  (Mass.)  430, 
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neter  coMmenceJ,  the  plaintiff,  in  an  action  upon  the  policy,  and 
in  the  absence  of  fraud,  may  recover  back  the  premium,  upon  the 
common  counts.' 

§  383.  wurantiM.  Fourthly,  aa  to  the  performance  of  preee- 
dent  Conditions  and  compliance  with  Warranties.^  All  express 
warranties,  and  all  affirmative  averments,  are  in  the  nature  of 
conditions  precedent  to  the  plaintiff's  right  to  recover  ;  and  there- 
fore must  be  strictly  proved.  Such  are  warranties  that  the  prop- 
erty is  neutral ;  that  the  ship  sailed  at  the  time  specified ;  that  she 
departed  with  convoy ;  that  she  was  of  the  force  named ;  and  the 
like.  The  firat  of  Uiese,  namely,  the  neutral  character  of  the  prop- 
erty, being  partly  negative  in  its  natui-e,  is  proved  prima  facie 
by  general  evidence,  leaving  the  contrary  to  be  shown  by  the 
defendant.^  The  acts  of  the  captain  in  carrying  neutral  colors, 
and  in  addressing  himself  to  the  neutral  consul  while  in  port,  and 
ihe  like,  are  also  admissible  for  tlie  shipper,  as  prima  facie  evi- 
dence of  the  neutral  character  of  the  siiip.*  If  the  warranty  is 
that  the  ship  shall  8at7  on  or  before  a  certain  day,  stress  of  weather, 
or  an  embargo  by  the  order  of  government,  is  no  excuse  for  non- 
compliance with  the  engagement.^  It  must  also  appear  that  the  * 
ship  actually  set  forward  on  the  voyage,  in  complete  i-eadiness  for 
sea.  Therefore,  an  attempt  to  sail,  and  proceeding  a  mile  or  two 
and  then  putting  back,  by  reason  of  unfavorable  weather;  or  pro- 
ceeding with  only  part  of  the  crew,  the  remainder  being  engaged 
and  ready  to  sail;  or  dropping  a  few  miles  down  the  river,  —  is 
no  compliance  with  this  warranty.* 

§  384.  Wairant;  to  Ball  with  convor.  Compliance  with  a  war- 
ranty tn  sail  leith  convoy  may  be  proved  by  the  official  letters  of 
the  commander  of  the  convoy ;  or,  by  the  log-book  of  the  convoying 
ship  of  war.^  And  where  the  non-performance  of  this  warranty 
would  have  involved  a  breach  of  law,  it  will  be  presumed  that  the 

1  Penson  t.  Lee.  !  B.  i  P.  830;  Peouiman  v.  Tucker,  11  Mass.  Bfl ;  Foster  t>.  United 
States  Ins.  Co..  H  Piolt,  B5. 
■  See  poll,  S5  399-401,  IDS. 

•  Maraliall  ou  Ins.  pp.  722,  723  (3d  ed.)  :  2  Phillips  on  Ins.  pp.  498-502. 

*  Arcbungelo  t>.  Tliompson,  2  Compb.  (120.  And  see  Bernard!  v.  Hotteauz,  3 
Doug.  S75. 

*  KalHon  ».  Salvador,  1  M.  &  Halk.  509  ;  annHerson  ».  Busher,  4  Campb.  6*,  n.  ; 
Hore  V.  WLitinore,  Cowp.  784.  If  the  avernient  la  that  the  ship  sailed  after  iiiakinK 
tho  policy,  aud  the  proof  is  that  ahe  Bailed  before,  the  78080^  is  not  material,  pro- 
viiletl  the  arerment  dors  not  arise  out  of  the  contmct.  Pepl'in  v.  Solnnrons,  5  T.  R. 
400.  Aa  embargo  at  the  place  of  rendezvous  of  a  convoy,  after  the  ship  has  aetuully 
wiled  from  h'T  port,  eavon  the  warrantj.     Earle  e.  Harris,  J  Doug.  3B7. 

•  Mnirn.  Royal  Ei.  Ass.  Co.,  4  Campb.  84,  6  Taunt.  241  ;  Otaham  o.  Banns,  3N, 
&  M.  12j  ;  5  B.  &  Ad.  1011  |  Pettifsrew  ".  Pringle,  3  B.  *  Ad.  614  ;  Bowen  w.  Hope 
Ins.  fo.,aO  Pick.  275;  Robinson  d.  Man u fact u ring  Ins.  Co,  1  Met.  148. 

I  WataoQ  r.  King,  4  Campb.  276;  D'ltroeli  v.  Jowett,  1  £ap.  fij. 
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law  has  been  obeyed,  until  the  contrary  has  been  sbown.^  Sailing 
orders  arc  generally  necessary  to  the  perfoi-mancu  of  this  warranty, 
if,  by  due  diligence  on  the  part  of  the  master,  they  could  hare 
been  obtained.^  But  the  state  of  the  weather  is  not  a  sufficient 
excuse  for  not  joining  the  convoy.' 

§  S85.  LoM.  Fifthly,  as  to  the  Loa».  The  plaintiff  must  also 
prove  that  the  property  iuBured  was  lost,  and  that  the  loss  was 
not  remotely  but  immediately  caused  by  one  of  the  perils  insured 
against.  Whether  the  loss  which  is  proved  will  satisfy  the  aver- 
ment, is  a  question  for  the  court,  but  the  averment  itself  must  be 
proved*  (a)  Tlie  certificate  of  a  vice-consul  abroad  is  no  evidence 
of  the  amount  of  the  loss  ;'  nor  is  the  protest  of  the  captain  ad- 
missible as  original  evidence  of  the  fact  of  loss,  tliough  it  may  be 
read  to  contradict  his  testimony.*  If  tliere  is  no  proof  of  the 
amount  of  the  loss,  the  plaintiff  will  be  entitled  to  nominal  dam- 
ages only.^ 

§  886.  ZtoiB.  The  loss  of  a  ship  may  be  shown  not  only  by 
direct  proof,  but  by  evidence  of  any  circumstances  inconsistent 
with  the  bypothesis  of  her  safety ;  such  as  that,  having  sailed 
upon  the  voyage  insured,^  no  intelligence  lias  been  received  con- 
cerning her,  either  at  lier  port  of  departure,  or  at  her  port  of 
destination,  both  of  which  should  bo  resorted  to,^  although  a 
reasonable  time  has  elapsed ;  in  which  case  the  jury  will  be  ad- 
vised to  presume  that  she  foundered  at  sea.*"  If  it  has  been 
reported  that  she  foundered,  but  that  the  crew  were  saved,  yej  it 
will  not  be  necessary  to  call  any  of  the  crew." 

§  387.  Immedlata  and  TBmote  oaaa«.  It  must  be  shown  that  the 
peril  insured  against  was  the  immediate,  and  not  the  remote,  cnuae 
of  the  loss.  "  Causa  proxima  non  remota  spectatur."  The  loss 
must  directly  arise  from,  and  not  remotely  be  occasioned  or 

1  Thornton  v.  I^nce,  4  Campb.  231. 

•  Webb  ».  Thompson.  1  B.  A  P.  5  ;  Hibbert  b.  Pifton,  3  Dong.  221 ;  Anderson  o. 
Pitchar,  2  B.  4  P.  Ifll ;  Simlei-son  v.  Busher,  4  Carapb.  54,  u, 

•  Sandarson  tr,  Busher.  4  C'ainpb.  54,  n. 

*  Abithol  V.  BrLstow,  6  Taunt.  464. 

*  Waldron  c.  Combn,  3  Tnunt.  16*2. 

«  Senat  o.  Porter,  7  T.  R.  158  ;  Cliristian  v.  Combs,  2  Eap.  489. 

1  Taaoer  v.  Bennett,  Rv.  &  M.  182. 

'  Koster  v.  Jonas,  Ry.  &.  M,  333  ;  Cohen  p.  Hinckley,  2  Campb.  61. 

s  Tvremlow  v.  Oswin,  2  Campb.  S5.     But  see  Mnraball  on  Ins.  p.  25  (3d  ed. ). 
y>  Newby  V.  Road,  Park  on  Ins.  lOB  ;  Houatmau  B.  Thornton,  Holt"a  Cas.  242  ; 
P,idrli>ok  V.  Franklin  Inn.  Co.,  11  Pick.  227. 
■1  Koster  b.  Reed,  6  B.  t  C.  18. 

fn)  The  time  at  which  the  loss  is  the  deatniction  of  the  VMSel.  Dnncan  ». 
deornfl  in  law  to  take  pUas  is  when  the    Great  Wi'stcni  Ins.  Co.,  1  Abb.  (^'.  Y.J 

iojurj  is  received  whiuh  ultimately  causes    App.  Dec  5,  62. 
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brought  about  by,  the  peril.*  (o)  Thus,  where  a  peril  of  the  sea 
occasioued  damage  to  the  ship,  which  rendered  repaira  necessary, 
and  funds  to  provide  these  repairs,  and  in  order  to  raise  funds  the 
master,  having  no  other  resource,  sold  part  of  the  goods  on  board, 
it  was  held  that  the  underwriter  on  the  goods  was  not  liable  as 
for  a  loss  by  a  peril  of  the  sea ;  the  want  of  funds,  and  not  the 
peril  of  the  sea,  being  the  immediate  cause  of  the  loss.^  On  the 
other  hand,  underwriters  against  perils  of  the  sea  are  liable  for 
any  loss  immediately  arising  from  those  perils,  such  as  shipwreck, 
or  collision,  though  it  were  remotely  occasioned  by  the  misman- 
agement, negligence,  or  barratry  of  the  master  or  mariners ;  ^  {by 

1  Manhnll  on  Ins.  491  (3d  ed.);  1  PhilKpa  on  Ins.  263-200;  2  Philliiis  on  Ine.  194, 
195  ;  P«tsn  v.  Warren  liis.  Co.,  14  PeMra,  S9  ;  Cotuiubinn  Ins.  Co.  >.  Lawrence,  10 
Peters,  507 ;  Scripture  u,  Lowell,  4e.  Ins.  Co.,  10  Gush.  35a. 

*  Powell  B.  Gudgeon,  5  M.  &  8.  431,  437.  So  tbf  extraordinsry  expense  of  pro- 
TiaioDS,  ar.ciuioned  by  delay  during  tbe  making  of  repnirs,  or  durinf;  an  embargo,  ii 
not  recoverable  against  underwrittiTa  on  the  abip  only.  Marshall  on  Ina.  730  (Sded.); 
Robertson  d.  Ewer,  1  T.  K.  127.  Yet  a  direct  loss  of  provisions  would  be  covei-ed  Ijy 
a  TKiIicy  on  the  ship,  o{  which  they  are  oTdinsrity  deemed  ft  port.  Marshall  on  Ins. 
731;  1  Phillips  on  Ins.  71;  3  Phillips  on  Ins.  218. 

•  Walker  D.  Maitland,  5  fi.  &  Aid.  171  ;  Smith  <r.  Scott,  4  Taunt.  126 ;  Bishop  n. 
Pentland,  7  B.  &  C.  214  ;  Ht^yman  v.  Parish,  2  Campb.  149  ;  Colunifaiau  Ids.  (Jo.  p. 

(a)  The  same  rule  applies  when  the  in-  a  stonn,  and  the  ice  formed  sround  ber 
(nred  relies  upon  some  eiception  in  the  and  prevented  ber  being  floated  olT,  snd 
policy,  and  tne  words  in  an  excepting  she  sutisequently  sank,  it  was  held  that 
clause  "causeil  by,"  refiMTing  to  the  cause  the  storm  which  drove  her  sshore  was  the 
of  tbe  loss  or  accident,  are  in  like  manner  proximate  causa,  and  not  the  ice.  Brawn 
construed  to  nieatt  [.roxintale  cause.  Thus,  v.  St.  Nicholas  Ina.  Co.,  61  N.  Y.  332. 
where  a  clause  in  tlie  jKilicy  of  life  in-  It  ia  not,  however,  necessary  foi  the 
■nrance  provided  tliat  the  policy  should  he  party  who  relies  on  any  cause  to  prove  con- 
void  *'  if  the  liealli  shall  be  caused  by  the  clusively  that  that  cause  must  liave  been 
use  of  intoxicatiiLji;  ilritik  or  o[>ium,  and  the  operating  cause  of  the  loss.  It  ia 
the  physician  certilied  thst  the  death  was  enough,  until  rebutted,  if  he  niakea  out  a 
CKUseil  proxiinntely  by  mental  anxiety  prima  facie  case  of  probable  cause.  For 
and  rematcly  by  drtnk,  it  was  held  that  instance,  where  a  river  steamboat  springs 
the  meaning  of  itliia  proviso  was,  that  the  aleak  withontapparentcBuaeaud  fouuden, 
death  must  be  caused  proximntely  by  the  it  is  not  necessary  for  the  insured  to  show 
things  prohibited.  Mutual  Life  Ins.  Co.  conclusively  what  caused  the  leak.  It  ia 
IT.  Stibbe,  46  M<l.  302.  Where,  hotvever,  enough  for  them  to  show  thst  there  were 
that  which  is  apparently  the  jiroximate  canseawhichmtghthavsproducedtheleak, 
cause  is  really  the  result  of  a  higher  con-  and  a  prima  /aete  caae  is  made  out  by 
trolling  cause,  this  controlling  cause  will  showing  some  probable  cause.  To  do  this, 
be  reganled  as  tbe  proximate  cause,  as  experts  in  snch  navigation  may  teKtify  as  to 
where  buildings  insured  caught  fire  from  the  damaging  eflect  on  a  heavy  laden  boat 
bnildings  which  hsd  been  set  on  fire  by  of  the  swells  made  by  other  steamers,  but 
the  United  States  troops,  in  defence  of  the  evidence  of  other  specific  cases  of  loss  of 
town  when  attached  by  rebel  forces,  there  steamrra  from  that  cause  is  not  admissible, 
the  attack  of  thi'  rebels  and  the  defence  The  statements  of  the  captain,  maiie  while 
by  the  Union  soldiers  was  considered  the  the  boat  was  sinkint;,  giving  the  reason  of 
proximate  cause  of  tbe  loss,  so  as  to  ex-  her  sinking,  are  admisaible  also  to  prove 
empt  the  company  from  liability  nnder  a  this  cause.  Western  Ins.  Co-  v.  Tobm,  32 
clause  in  the  nolicy  exempting  the  cf>mi>any  Ohio  8L  77. 

from  any  liability  from  loss  occurring  liy  [b]    Underwriters,    insuring   a    veswl 

Invasion,  insurrection,  military  power,  &c.  against  the  )ieriis  of  the  sea,  are  bound  to 

Insurance  Co.  r.  Boon,  SB  U.  S.  117.  pay  the  insured  the  amount  paid  by  him 

So  where  t  boat  was  driven  ashon  by  to  the  owDsra  of  another  Teasel  for  dam- 
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or  b;  the  negligent  loadiDg  of  the  cargo.'  And  if  a  ship,  b;  stress 
of  weather,  be  driven  ashore  upon  an  enemy's  coast,  and  there 
captured,  it  is  a  loss  by  capture,  as  the  immediate  cause,  and  not 
by  perils  of  the  sea.^ 

§388.  Lo«a  br  im>t«ire.  A.  loss  by  capture  is  proved  by  first 
showing  a  captui-e  in  fact,  and  tlien  producii^  the  sentence  of 
condemnation  ;  the  latter  generally  not  t>eing  admisuble  until  the 
former  is  proved."  And  if  it  appear  that  the  capture  was  by  col- 
lusion between  the  master  t^  the  ship  ani  the  enemy,  so  that  a 
charge  of  barratry  might  bo  supported,  yet  it  is  stilt  also  a  loss 
by  capture.*  (a)  An  averment  of  loss  by  capture  by  enemies 
unknown  is  not  supported  by  proof  of  seizure  for  breach  of  the 
revenue  laws  of  a  foreign  government.'  But  a  general  averment 
of  loss  by  seizure  and  confiscation  by  a  foreign  government  is 
proved  by  evidence  of  the  seizure  by  the  officers  of  the  govem- 
mont,  without  putting  in  the  sentence  of  condemnation.^     And  in 

Lairrence,  10  Petem,  S07;  Patapaca  Ina.  Co.  e.  Coulter,  3  Peters,  232..  As  to  wliit 
conatitiites  a  loss  by  perils  of  the  SEB,  sea  Maratuill  on  Ins.  «87-194  (3d  od.);  1  Pbillipt 
on  Ins.  215-236;  3  Phillips  on  Ins.  lgB-191;  Hontoya  v.  London  Anur.  Co.,  4  Eds. 
L.  A  Kq.  Eich.  500.  The  eioeption  of  "  perils  of  the  river,"  in  inland  narigatioD,  It 
enuiviileiit  to  llist  of  perils  of  the  sea  in  commerce  on  the  ocean:  and  is  lield  to  in- 
clude loesea  ocossioned  b;  running  on  hirlden  suaga  and  aawyets,  and  by  collisions  ren- 
dered inevitable  by  the  narrowness  of  the  channpl.  Evelei^h  i:  Sylvester,  cited  in  1 
Harp.  Law,  263,  26S:  Charleston  k  Col.  Brxtt  Co.  v.  Bason,  Id.  See  sisn  Gonlon  B. 
Little,  3  8.  &  R.  S33  ;  Gordon  v.  Buchanan,  6  Yerg.  71  ;  Smyrl  v.  Niolon,  2  Bailejr, 
131 ;  Williams  v.  Grant,  1  Conn.  1H7  ;  Tiimer  e.  Wilson,  7  Vera.  310. 
'  Bedmw  V.  Wibnn,  1*  M.  L  W.  476. 

■  Green  v.  Elmslie,  Peake'e  Cas.  213. 

»  Marahsll  b.  Parker,  2  Campb.  69;  Visfter  ».  Prescott,  2  E^.  184.  Lloyd's  booka 
are  evitlenc«  of  a  capture,  thoi^h  not  alone  proof  of  notice  to  the  atsored.  Abel  o. 
Potts,  3  Esp.  242. 

*  Archangela  ■.  Thonipaon,  3  Campb.  620.  Sm  also  Goldsobmidt  v.  Whitmore,  8 
Taunt.  508. 

■  Matthie  r.  Pott«,  S  B.  A  P.  28. 

■  Carruthen  v.  Gray,  8  Cunpb.  143. 

age*  Buffered  in  a  callision  with  the  vesKl  of  the  ntarinen  and  the  forcible  tailing  of 
insured,  occauoned  by  the  negligence  of  the  ship  froia  the  control  of  the  oflicers ; 
the  mnster  and  crew  of  the  Utter  vessel,  or,  in  other  irords,  that  it  does  not  prop- 
Nelson  u.  SufTiilk  Ins.  Co.,  8  Cnsh.  (Mnss.)  erly  eiclade  from  the  operation  of  the 
477;  Hale  ir.  Washington  Ins.  Co.,  2  Story  pofii:;  a  loss  by  barratry.  Certninly  tlie 
C.  Cl,  176:  Matthews  ».  Howard  Ins.  Co.,  word  'seizure'  cannot  be  applied  to  any 
13  Barb.  (N.  Y.}  234.  lint  sea  ™(m,  barratrons  act  of  the  master,''  In  Klein- 
General  Mnt.  Ins.  Co.  r.  Sherwood,  14  wort  v.  Shepard,  1  Kl.  &  El.  447,  it  was 
How.  (C.  S.)  351.  held  that  a  forcible  i]is|>osBeBtnon  (^  the 


(a)   A  warranty  by  the  insured  in   a    master  ami  mariners  by  jHssengera  acting 

CUcy  of  insurance,  that  the  vessel  shall     "piratically  and  feloniously"  mifjlit  pro] 
free  from  oaptnre,  aeiiure,  or  detention,     erly   bo  deemed   a  seiinre.     In   Dole  i 


does  not  include  B  mutinous  biking  posaed-  New   Eng.    MuL    Mar.    Ins.  Co.,   6  Allen 

lion  of  the  vessel  by  the  mariners.   Greene  (MnS8.|,  173,  it  was  held  that  a  cai>ture  by 

v.  Pacific  Mut  Ins.  Co.,  B  Allen  (Mass.),  a    cruiser   of  the    so-called    Confederate 

217.     In  this  esse.  Gif^low,  C.  J.,  ssys:  States  wss  included  in  a  warranty  thnt 

"  LI  pen  careful    consideration   we  are  of  the  vessel  shall  be  free  from  capture,  lei* 

opinion  that  the  exi^eption  of  a  loss  by  ure,  OT  detentioQ. 
seizure  does  not  include  the  risk  of  mutiny 
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the  case  of  seisnre  of  the  goods  by  a  foreign  goternment  for  a 
caBBB  uot  affecting  the  ship,  the  incidental  and  coneequent  deten- 
tion of  the  ship  is  not  provable  against  the  underwriters  on  tlio 
ship  ooiy,  as  a  loss  by  capture  and  detention.^ 

§  389.  Uoanud  Toyogs.  If  the  voyage  was  legalized  or  pro- 
tected by  a  license,  the  license,  if  existing,  must  be  produced  and 
proved,  and  shown  to  apply  to  the  voyage  in  question.^  If  this 
docameut  is  lost,  it  may  be  proved  by  secondary  evidence,  as  in 
other  cases*  If  it  was  granted  upon  condition,  the  plaintiff  must 
show  that  the  condition  has  been  performed.*  And  if  it  was  a 
foreign  license,  it  is  a  necessary  part  of  the  secondary  evidence 
not  only  to  show  that  the  party  had  a  paper  purporting  to  be  such 
a  document,  but  to  give  some  circumstantial  proof  that  it  was 
genuine ;  such  as,  that  it  was  received  from  the  hands  of  a  proper 
officer,  or  that  it  had  been  seen  and  respected  by  the  officers  of 
the  government  which  issued  it.^ 

§  390.  Bairatrr.  A  losS  by  barratry  is  proved  by  evidence  of 
any  species  of  fraud,  knavery,  or  criminal  Conduct,  or  wilful  breach 
of  dnty  in  the  master  or  mariners,  by  which  tlie  frcigiiters  or 
owners  are  injured* (a)  If  the  master  should  proceed  on  his 
voyage  in  the  face  of  inevitable  danger  of  capture,  it  ia  barrati'y.' 
It  is  sufficient  for  the  plaintiff,  in  proof  of  barratry  by  the  master, 
to  prove  that  the  misconduct  was  that  of  the  person  who  acted  as 
master,  and  was  in  fact  treated  as  such,  without  either  showing, 
negatively,  that  he  was  not  the  owner,  or  affirmatively,  that  soma 
other  person  was  the  owner.^  But  it  must  appear  that  the  act 
was  done  from  a  fraudulent  motive,  or  with  a  criminal  intent,  or 
iu  known  vioIati(Hi  of  duty ;  for  if  it  was  well  intended,  though 

'  Rraitford  n.  T^vy,  2  C.  &  P.  137  ;  By.  *  M.  331. 

*  Barlow  v.  Mnlntosb,  12  Kant,  311. 

*  y4iif«,  vol.  i.  tS  S4,  509,  560,  576;  Rhind  c.  Witkinaoti,  2  Tannt.  237;  KeDiingUin 
w.  luzliB,  3  East,  £73;  Eyre  f.  Palngrnve,  2  Campb.  696. 

4  Cnmelo  v.  Britten,  1  B.  &  Alil.  181. 

*  Everth  B.  Tunno,  1  Stnrk.  50B. 

*  Vdllejo  V.  Whwier,  Cowp.  158,  per  Alton,  J.  ;  Lockyer  v.  OCBey,  1  T.  R.  259, 
per  WillM,  J.  ;  Marshftll  on  Ina.  c  12,  S  ^1  1  Phillips  on  Ins.  258;  8tane  v.  Kstiouol 
Ina.  Co.,  IB  Pick.  34,  38,  87,  per  Putnam,  J. ;  Wiggin  e.  Amory,  H  MaM.  1  ;  Anwri- 
c«n  Ini.  Co.  V.  Dunham,  IS  Wend.  0.  l^rratry  may  b«  committed  by  the  genenl 
owner,  u  against  the  freighter.     Vallno  d.  Wheeler,  jupra, 

'  Karle  ».  Sowcroft,  8  East,  1S8 ;  Richardson  v.  Maine  F.  ft  M.  Int.  Co.,  8  Han 
102.  117. 

*  Rom  k  Hnnter,  4  T.  B.  38. 

(n)  Mere  negligence  of  the  pilot  in  mnHner*.   Atkineou  v.  Great  Wentem  Ina. 

charge  is  not  barratry.     Lew  r.  New  Or-  Co.,  65   N.  Y.  G31,     See  Lawton  i>.  Sun 

leana.  to.  Ins.  Co.,  2  Woods  C,  Ct.  63.  Mutual  Ina.  Co.,  2  Cash.  (Mass.)  500.  and 

There  mart  be  some  fnadulent  or  wron^-  cnaoi  there  citeil ;    Patapeco   Ina.  Co.  v. 

tol  intern  on  the  part  of  the  mMUr  or  Cuulter,  3  Peu  (U.  8.)  222,  23*. 
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injudicion3  and  disastrous  in  its  resulta,  it  is  not  barratrr.^  If 
the  property  was  barratrously  carried  into  an  enemy's  blockaded 
port,  and  lawfully  condemned  as  enemy's  property,  it  does  not 
disprove  the  allegation  that  the  loss  was  occasioned  by  the  bar* 
ratry  of  the  master  in  carrying  the  property  to  places  unknown, 
whereby  it  was  confiBcated.' 

§  391,  Stmndlng.  A  loss  by  ttranding  is  proved  by  evidence 
tliat  the  ship  has  been  forced  on  shore,  or  on  rocks  or  piles,  by 
some  unforeseen  accident,  and  not  in  the  ordinary  course  of  navi- 
gation, and  there  rested,  or  was  fixed,  so  that  the  voyage  was 
interrupted.  A  mere  temporary  touching  of  the  ground  in  passing 
orer  it,  or  grounding  in  a  tide  harbor  in  the  place  intended,  is  not 
a  stranding,  even  though  damage  ensues  from  some  bard  substance 
on  the  bottom.^  (a)  And  wh6re  a  ship  was  run  aground  by  col- 
lision with  two  others,  in  the  Thames,  this  is  said  to  have  been 
held  DO  stranding.*  If  the  stranding  is  complete,  the  degree  of 
damage,  and  the  duration  of  tlie  time  of  the  vessel's  remaining  on 
shore,  are  not  material.' 

§  392.  Amount  of  loH.  The  amount  of  the  loss,  if  it  is  total, 
may  be  shown,  as  we  have  already  seen,  by  the  policy,  with  proof 
of  some  interest,  if  it  is  a  valued  policy ;  or  by  any  other  competent 
evidence,  if  it  is  not."  Shipwreck  ia  often,  but  not  necessarily, 
evidence  of  a  total  loss  of  the  ship.  It  depends  upon  the  nature 
and  extent  of  the  injury  or  damage  thereby  occasioned.  If  the 
loss  is  not  actually  total,  but  the  enterprise  or  voyage  insured  is 
defeated,  or  if  the  property  insured  specihcally  remains,  but  is 
damaged  to  a  fatal  extent,  as,  for  example,  to  more  than  one-half 
of  its  value,  this,  though  in  fact  it  may  be  but  a  partial  loss,  may 
be  made  constructively  total  by  an  t^andonment  of  the  property 

'  Marshall  on  In«,  521  (8tl  ed);  Phyn  »  Royal  Exch.  A«s.  Co^  7T.  R.  506.  Grom 
molveniatioD  iasTideDce  of  fraud.  Ibid.  ;  Heymao  j>.  Pariah,  3  Campb.  I.'iO  ;  Eaiie  n. 
Howcroft,  8  East,  12S.  S««  aUo  Kuclu  o.  Tboruton,  Holt'*  Cas.  80 ;  Wiggia  c.  Am- 
017,  14  Mass.  1. 

>  Guldscbmidt  v.  Whitmnre,  3  Taunt.  608. 

*  Harman  t>.  Vaai,  S  Camjjb.  *29;  McDoonle  «.  Eoyal  Eioh.  Avi.  Co.,  4  H.  &S. 
603;  Kingaford  v.  Uonhall,  8  BinR.  458;  Weils  b.  Hopwood,  U.  &  D.  SO;  Binbop  ». 
Pcntlanil,  7  B.  &  C.  221;  2  PhilUpa,  oo  lua.  S30-336:  Hanhall  o&  liu.  232,  233 
(3d  S.I.). 

*  Raring  r.  Henkle,  Hanhall  on  Ins.  233  (3d  ed.).     Sed  fiucn. 

'  HarnwD  V.  Taux,  S  Camph,  *30;  Baker  o.  Towiy,  1  Stark.  4Sfl. 

*  See  supra,  J  381  ;  3  Mason,  71.  The  valae  of  gooda,  io  an  open  policy,  a  inada 
jxv  of  the  inroice  price,  together  with  the  premiuni  and  commuaiona.  Maraball  on 
Ins.  626  (34  ed.}. 

(a)  3ee  Corcoran  ir.  Qaraey,  10  Eng.  13  Ohio,  4S  (1844);  and  PoKer  r.  SnSblk 
L.  A  Eq.  216;  I^ke  v.  Coliunbna  Ins,  Co.,    Ina.  Co.,  2  Samner  a  CL  1S7  (183«>. 
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by  the  assured  to  tlie  underwriter.*  (a)     When,  therefore,  the 
assured  goes  for  a  constructively  total  loss,  he  must  prove,  first, 

1  Mwslittll  on  Ins.  568,  587.  592  (SU  ed.)l  1  PliilUps  on  Ina.  882-888,  «l-i06, 
Ml-449:  8  Keut,  Conim.  318-335;  BradliB  v.  Maryland  Inauniucb  Co.,  12  Pettrs, 
878.  The  Uw  of  abtmdounieut  wbb  fully  discuseed,  and  all  the  cases  reviewed,  by  Mr. 
Justice  Story,  in  bis  learned  opinion  in  PmIu  v.  Merchants'  Ins.  Co.,  3  Mason,  27-^5. 
The  general  principle,  extracted  from  ull  the  cns«a,  in  regard  to  ahijis,  he  thus  atntea  : 
"The  right  of  abBiidoument  has  Iweu  oilniitted  to  eilst,  where  there  la  a  forcible  dis. 
possession  or  ouster  of  the  owner  of  the  ship,  ae  in  cases  of  capture  ;  where  tliere  is  a 
moral  restraint  or  deteutioti,  which  liejirives  the  owner  of  the  free  use  of  the  hhip,  ns 
in  cases  of  enibnrgoes,  blockades,  and  arrests  by  eovereign  suthoritji  where  tliero  is  a, 
present  tutal  loss  of  the  physical  possussion  and  use  of  uie  ship,  as  in  case  of  eiibmer- 
aion;  where  there  is  a  total  loss  of  the  ship  for  the  voyage,  as  in  case  of  shipwreck,  so 
tbal  the  ship  cannot  be  rejiaireJ  for  tbe  voyage  in  the  port  where  the  disaster  hajipens; 
and,  lastly,  where  the  injury  is  so  exteiiaire,  that  by  I'eoaon  of  it  the  ship  is  useless, 
and  yet  the  necessary  repairs  would  exceed  her  present  value.  None  of  these  cases 
will,  1  itusj^ne,  be  disputed.  If  there  be  any  general  principle  that  pervades  and 
governs  them,  it  seems  to  be  this,  that  the  right  to  abandon  exists,  whenever,  from  the 
circumstances  of  the  case,  the  ship,  for  all  the  useful  purposea  of  a  ship  for  the  voyage, 
is,  fur  tbe  pretient,  gone  froin  the  lamtrol  of  the  owner,  and  the  tin:e  when  she  will  be 
restored  to  him  in  a  statt-  to  resume  the  voyage  is  uncertaiu,  or  unreasonshly  distant, 
or  the  risk  atid  expense  nn  disproportion ed  to  the  expected  benefits  and  objects  of  the 
voyage.  In  such  a  case,  tbe  law  deems  the  shiji,  though  having  a  physical  existence, 
as  ceasiiin  to  exist  for  purposes  of  utility,  and  therefore  snbjects  her  to  be  treated  as 
lost."  See  3  Meson,  65.  See  also  Am.  Ins.  Co.  v.  Ogden,  15  Wend.  532.  Whether 
an  abandoiiunnt  is  necessary,  where  the  ship  or  goods  hevo  been  necessarily  sold  by 
the  master,  qiuert ;  and  see  Konx  r.  Salvador,  1  Bing.  N.  C.  526,  thnt  it  is  ;  and  Gor- 
don 0.  Massarhnsetta  F.  &  M,  Ins.  Co.,  2  Pick.  219,  261,  267,  and  coses  there  cited, 
approved  iu  Patapsco  Ins.  (Jo.  v.  Southgate,  6  Peters,  623,  that  it  is  not.  (i) 


(a|    Though    tbe    policy    ia    vrotded    the  n 
"against  total  loss  only,"  a  coast 


"against  total  loss  only,"  a  coDstnictive  able  to  regain  possession  of  her  on  pay- 
total  loss  is  covered  t?  it.  O'Leary  v.  ment  of  salvage,  and  without  regard  to 
Styniest,  6  Allen  (X.  6.),  289;  Adams  v.  the  proportion  between  the  amount  of  the 
Mackeniie,  13  C.  B.  ».  a.  442.  salvage  and  the  entire  value  of  the  vessel." 

In  the  United  Sutes  the  right  to  aban-  Enow  o.  Union  Ins.  Co.,  IIS  Mass.  602. 

don  dc[iends  on  the  actual  state  of  fsuts  on  And  to  the  same  eifect,  Bigelow,  C.  J.,  in 

which  the  abandonment  is  based,  and,  if  the  earlier  case  of  Green  r.  Pacifio  Marine 

it  appears  that  s  sufficient  ground  existed  Ins.  Co.,  9  Allen  (Mass.)  223. 
for  an  abandonment,  a  subsequent  restitu-  [b)  On  this  point,    Ur.  Amonld  in  his 

lion  will  not  affect  the  right  of  tbe  in-  work  on  Marine  Insurance,  vol.  ii.  p.  593, 

■ured  to  recover  for  a  total  loss,  unless  tbe  says :     "  It  is  also  established  in  our  juiia- 

restitution  takes  ulace  before  the  abandon-  prudence  (i.  t,  in  England),  that  although 

ment.     In  the  bngliah   law,  on  the  eon-  the  damage  lie  somewhat  short  of  a  com- 

trary,  any  recovery  of  the  vessel  before  the  plete  nreck,   yet   if  it  be  so  great  aa  to 

trial  of  the  cose  will  prevent  the  insured  make  it  wholly  impossible  for  the  master 

froni   recovering  a  total  loss.      Amonhl,  by  any  means  in  his  power  to  repair  the 

Marine  Insurance,  vol.  ii.  p.  294.     In  a  vessel  so  as  to  keep  the  sea  as  a  ship,  or  to 

recent  case,  the  effect  of  a  restoration  on  do  ho  except  at  a  cost  that  would  exceed 

a  previous  abandonment  is  clearly  stated  the  ship's  value  wbeii  refKiired,  or  if  she 

by  Gray,  C!.  J.,  as  follows  :  —  be  stranded  in  such  a  position  that  her  re- 

"  But  if  the  ship  herself  is  once  totally  covery  for  the  7>urposes  of  the  adventure 
lost  by  a  peril  insured  ngainst,  and  the  ia  beyond  all  hope,  and  the  master  is  con- 
master,  using  due  diligence,  is  nnaVile  to  seqnentlv  acting  optima  fide  for  the  bene- 
rcgsia  possessiun  of  her  in  such  a  condi-  lit  of  all  concerned,  and  sells  the  ship, 
tion  and  under  such  circumstani'es  as  to  where  she  lies,  as  the  only  chsnce  of  sav- 
enabls  her  to  pursue  the  voyage  for  which  ing  anrthing  from  disaster,  the  sssured 
she  was  insured,  the  right  to  abandon  and  may  treat  this  as  an  absolute  total  loss  ol 
recover  for  a  constmctive  total  loss  still  the  ship,  and  recover  the  whole  sniounC 
reuiaina  without  regaid  to  the  que'-tinn  nf  the  insurance  without  giving  notii'e  of 
whether  at  some  future  time,  over  which  abandon  ment."    And  this  ia  now  settled 
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Uie  extent  <tf  the  loss  in  fact,  as  esc«edicg  half  the  value,  or  aa 
being  destructive  of  the  enterprise ;  (a)  and,  secondly,  his  aban- 
donment of  the  property  to  the  underwriters.  And  in  estimatiiig 
the  cost  of  repairs,  in  order  to  ascertain  the  right  to  abandon,  if, 
by  reasou  of  ^e  perils  insured  against,  it  has  become  necessary 
to  replace  some  decayed  timbers  with  new  ones,  which,  but  for 
the  injury,  were  strong  enough  for  the  voyage,  the  expense  of 
such  repairs  is  to  be  taken  into  the  estimate  ;  the  rule  in  this 
respect  being,  that,  when  the  injury  which  the  insurers  are  obliged 
to  make  good  is  the  cause  of  the  decayed  parts  requiring  repairs, 
then  the  insut-ed  may  abandon.'  (l>)  And,  more  generally  speak- 
ing, the  rule  is  stated  to  be,  that,  "  if  the  vessel  is  so  injured  by  a 
peril  insured  against  as  to  be  useless  to  the  owner,  except  at  an 

1  H;<U  B.  Louia.  State  Ini.  Co.,  1  Msrt.  H.  B.  *10 1  3  PhiL  oa  Ins.  291,  nted  mi 
■ffinned  in  PkUlipl  >.  Naira,  11  Jut.  4Sfi. 

lav.     Cambridge  «.  Anderton  By.,  Mood.  Where  the  policy  Is  npon  cftrgo,  after 

80 ;   McCall   0.   3mi  Mat.   Iqb.  Co.,   86  any  considerablB  portion  of  the  piods  in- 

N.  Y.  SOS ;  Butler  v.   Uurniy,  30  S.  Y.  sared,  though   lets   than   half  the  value 

8S  i  The   Amelif,   «  Wall.   30.     But   ct.  (in  this  case  thirty-eight  )ier  cent),  has  ar- 

Stetihetisan  r.   FiacHtaquo,   kc.  Iris.  Co,  rired  at  the  port  uf  destination,  and  been 

Gl  Me.  G5.     It  is  said  that  lArd  Campbell  landed  in  a  perfect  state,  the  insured  uin- 

never  could  be  reconciled  to  it,  and  uni-  not  alMndon  and  recover  as  for  a  total  loss, 

formly  held  that  n  notice  oF  abaudonmetit  Sillova;  d.    Neptune   Ins.   Co.,  12  Gray 

was  neceasary  in  all  cases  where  the  vessel  (Mass.),  88.     Cf.  MerchaDts'  Marine  liis. 

still  existed  tit  tpccU.     In  a  similar  caie  Co.  d.  N'ew  Orleans  Marine  Inn.  Co.,  24  La. 

in  New  Brunswick,  Wood  v.  Stymest,  S  An.  SOS.     Whether  the  arrival  of  a  small 

Allen  (N.  B.),  3U  (186-i).  it  was  held,  in  portion  of  the  goods  at  the  port  of  desti- 

accui'dance  with  the  view  of  Lord  Camp-  natioa  in  a  totally  valueless  condition  will 


bell  (who  is  quoted  Urgelv  by  the  judge  m  prevent  an  abandoomeut  is  a  nice  ques- 
delivenng  the  opinioa  of  the  court),  that  tion.  It  was  decided  in  the  negative,  in 
though  the  wreck  may  be  justifiably  sold    Wallent«in  n.  Colombian  Ins.  Co.,  3  Robt. 


theremnatstillbenoticBofabBndoQment.  528,  and  U  N.  Y.  204  (ISafi).     If  tba 

The  facta  uf  this  case,  however,  did  not  portion  of  the  goods  saved  arrive  at  the 

constitute  that  urgent  necessity  for  a  sals  port  of  destination   liefore  any  abandon- 

which  is  ailmitted  on  all  hands  to  he  the  ment  is  made,  the  bunlen  will  be  on  tho 

only  justification  of  a  sale  anil  claim  for  plaintiff  to  show  that  it  was  of  no  value, 

a  total  Ios3  vithoiit  Bbandaument,   and,  and  no  proof  which  falls  short  of  this  will 

although  the  language  of  the  court  is  very  be  suBSi-icnt  to  prove  a  total  loss.     Young 

strong,   it  may  be   doubted  whether   the  e,    Pacitic  Marine  Ins.  Co.,  34  N.  Y.  Sup. 

case  impugns  at  all  the  authority  of  the  Ct.  311  (1872)  ;  Forbes  p.    Manufac   Ina. 

eases  whith  settle  the  English  doctrine.  Co.,  1  Gray  (Mass.)  871. 

(a)  Tlic  ]iroof  of  a  loss  exceeding  half         (i)  The  abandonment  transfers  all  the 

the  value  ^^ives   a  right  to  abandon  only  interest  of  the  insured  to  the  insurera,  so 

because  it  is  presumptive  proof  of  such  a  &r  as  the  iutereot  is  covered  by  the  policy, 

slate  of  facts  aa  constitutes  a  constructive  and  reUlea  back  to  the  time  of  tho  lose. 

total  loss.     If,  then-fore,  it  is  shown  that  The   underwriters  are  not  bound  to  nay 

the  vessel  has  arrived  at  her  (lort  of  de.iti-  over   the   money  on  the  loss  before  they 

nation,  though   she   is   damagnl  to  that  bring  suit  to  recover  against  thinl  parties 

extent,   and   the  master  sella  becauw  he  for  the  loss  of  the  verael.     Their  title  is 

cannot  set  futids   to   repair,  the   owners  perfect  when   a  valid   ahandanment  has 

cannot  .il<andon.  Allen  e.  Commcri^isl  Ins.  been   made   and   accepted.      Graham    v. 

Co.,  1  Itray  (Mass.),  154.      But  if  she  is  aC  Ledda,    IT    La.   Ann.    46;  Hills  v.  Hnry 

apoitofr.'fugeHndthemastpraellsforthe  E.    Perew,    15    Blatchf.    C.    Ct  68}  The 

same  reason,  the  owners  may  claim  a  con-  Hantatee,  7  Bias.  C.  Ct.  SG- 
ttructive  total  Iook     lb. 
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expenss  that  no  prudent  man,  if  uninaiired,  woald  incnr,  —  an 
expense  far  exceeding  her  value  when  repaired, —  this  is,  to  all 
intenta  and  purpoBes,  a  total  loss."^  But  if  the  abandonment 
has  been  accepted,  this  supersedes  the  neoeasity  of  proof  of  the 
loss  ;  ^  (a)  and  long  aoquiescence  without  objection,  under  circum- 
stances calling  for  some  action  on  the  part  of  the  onderwriters, 
is  evidence  from  which  ftn  acceptance  may  be  inferred  by  the 
jury.'  (i) 

§  893.  AdinatDkent.  The  amount  of  a  loss  m&7  be  proved  by  an 
«i^v^ment,  signed  by  the  underwriters,  which  is  usually  indorsed 
on  the  back  of  the  policy.  But  the  form  of  it  is  not  material ; 
for  the  acceptance  of  an  abandonment  is  an  admission  of  the  loss 
as  total.*  In  whatever  form  the  adjustment  may  be,  it  is  an  ad- 
mission  of  all  the  facts  necessary  to  be  proved  by  the  assured  to 
entitle  him  to  recover  in  an  action  on  the  policy.  It  is  not,  how- 
ever, conclusive  ;  but,  like  other  prima  facie  evidence,  it  throws 
the  burden  of  proof  on  the  other  party,  to  impeach  it ;  which  he 
may  do  by  showing  that  it  was  made  under  a  mistake  of  fact,  or 
procured  by  frand  in  the  assured  or  his  agent'  In  cases  proper 
for  general  average,  it  is  the  duty  of  the  master,  on  his  arrival  at 
the  foreign  port  of  destination,  to  have  the  loss  adjusted  by  a 
competent  person,  according  to  the  usage  and  law  of  the  port ; 

>  IrriiiK  0.  Manning,  2  M.  G.  i  So.  784,  788,  per  Pollock,  C.  B. 

>  1  Phillips  on  Ins.  149,  450 ;  Smith  n.  Bobertson,  2  Dow,  474  ;  Brothenton  v. 
Barber,  S  M.  &  S.  413. 

■  Hnrlsoii  V.  HnTriiuTi,  SB.  &  R  97  ;  a.  c.  8  Moore,  238 ;  Smith  tr.  Robertson,  3 
Dow,  474.  The  obserrstion  of  Story,  J.,  In  Peele  v.  Merchants'  loa.  Co.,  8  Msaoc,  81, 
that  the  silence  af  the  onderwriter  u  not,  ptr  m,  proof  of  hi«  acceptance,  ia  not  con- 
Cfiiail  to  impugn  the  nile  in  the  text  See  aide,  vol.  i.  S  197  ;  Peele  d.  Suffolk  Ina. 
Co.,  7  Pick.  254  :  Reynolds  v.  Ocewi  Ins.  Co.,  22  Pick.  191  ;  1  Met  180. 

*  Bell  V.  Smith,  2  Johna.  S8.  An  award  of  arbitrators  is  an  adjustment.  New- 
bunrport  Ids.  Co.  b.  OVivn,  8  Man.  40S. 

*  See  anU,  vol.  i.  i%  20»,  312  ;  3  Kent,  Coinm.  839  ;  1  Phillipa  on  Ina.  SOO-SOS  ; 
Marshall  on  Ina.  642-647  (3d  ed.j,  and  caara  there  cited;  Down.  Smith,  1  Caines,  82; 
Bilbie  e.  Lumlcy,  2  East  469  ;  Fau)^er  v.  Rallett,  S  Johns.  Cas.  233 ;  Hai^li  v.  De  la 
Cour,  S  Cam|jb.  319.  An  agpnt  who  has  authority  to  subscribe  a  policy  has  also 
authority  to  sign  an  Hdjnstment  of  losi.  RichardaoD  v.  Anderson,  1  Campb.  43,  n. ) 
Chesapeake  Ina.  Co.  i;.  Stark,  6  Crench,  288. 

{a)  An   abuidonment    once    accepted  reference  to  her  value.     The  diatinguiab- 

Mtop«  the   insurer   from    setting   up   as  ing  characterlatic  of  such  a  losa  is,  that  it 

K  defence   the  fact  that  the  asanr«d  had  ia  voluntarily  incurred  by  the  owner  of 

broken  certain  clauses  in  the  policy.     Lo-  one  of  the  subject*  at  tisk,  for  the  benefit 

due  V.  Provincial  Ina.  Co.  of  Canada,  19  of  all.     The  cutting  away  tbe  maata  of  • 

L.  Cau.  Jurist,  281.  vesnel,  and  the  consequent  damages,  an 

M  A  general   average   loaa   npon  the  general  average  charges,  although  the  ve*- 

•object  insured  ia  to  he  paid  in  tan  by  the  sel  is   in   lialTast,   and   there  is  thercfora 

insurer,  without   deiliiotion,  and  without  neither   freight   nor  cargo   to  contrihute. 

Nfeiciicfl  to  the  qu>?tion  whether  the  ves-  Greely  r.    Tramont    Ini.    Co.,    9    Cuih. 

tel,  if  it  happen  to  be  a  veaael,  can  or  can-  (Maaa.)  41G. 
Mt  be   repaired,    and   at   what   cost  io 
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and,  being  thus  fairl;  made,  it  is  conclueire  and  blading  apon  all 
the  parties  concerned.^ 

§  394r.  Pr«UiiiinM7  prooc  The  clause  usually  inserted  in  poli- 
cies, that  the  money  is  to  he  paid  in  a  certain  unmher  of  days, 
after  preliminary  proof  of  Ion,  is  liherally  expounded,  requiring 
ouly  the  best  evidence  of  the  fact  in  possession  of  the  party  at  the 
time.  Proof,  in  the  strict  and  legal  sense,  is  not  required.  Thus, 
the  protest  of  the  master,'  or  a  copy  of  the  letter  from  him  to  the 
correspondents  of  the  owner  transmitted  by  them  to  the  owner, 
and  stating  the  loss,^  or  the  report  by  a  pilot  of  the  capture  of  the 
ship,*  have  been  held  sufficient,  that  being  the  best  evidence  the 
party  posseased.'  Under  a  policy  containing  this  clause,  proof  of 
the  loss  alone  has  been  held  sufficient,  without  any  proof  of  in< 
terest ; '  but  if  evidence  of  interest  is  required,  the  production  of 
the  usual  mercantile  documents,  such  as  ^e  bill  of  lading,  invoice, 
bill  of  parcels,  and  the  like,  is  su£Bcient.^  And  whatever  be  the 
nature  of  the  preliminary  proof,  if  the  underwriter  does  not  object 
to  its  sufficiency  at  the  time  it  is  exhibited,  but  refuses  to  pay  the 
loss  on  some  other  specified  ground,  the  objection  of  iasufbcieucy 
iu  the  proof  is  waived,  ^(o) 

§  395.  DefeucM.  The  specific  defence)  usually  made  to  an 
action  on  a. marine  policy  are  of  two  classes;  namely,  (1)  Mis- 
representation or  Concealment  of  material  facts,  by  the  assured, 
during  the  time  of  treating  for  the  policy;  (2)  Breach  of  War- 
ranty. 

'  Stronft  V.  New  York  Firem.  Ins.  Co,,  11  Johns.  823  ;  Simonds  v.  White,  2  B.  fc 
C.  805  ;  4  Uovl.  &  R;.  376  ;  DoRlish  v.  DavidsoD,  5  Dowl.  &  R7.  6  ;  Loring  t>.  N>p. 
tune  I  Da.  Co.,  20  Pick.  411.  But  it  does  not  bar  the  ahip'Oivner  Trom  cUimitia  of  the 
uuiierwritcr  a  loss  not  included  in  the  forei^  adjuatment  Thornton  o.  United  Stales 
Ins.  Co.,  3  Fttirf.  150 ;  3  Kent,  Coram.  224, 

3  Lenox  V.  Unit«d  Ins.  Co.,  3  Johns.  Cns.  221. 

*  lAwrence  i>.  Oneitn  Ina.  Co.,  11  Johns.  241. 

*  Munson  B.  New  Knz.  Ins.  Co.,  i  Msss.  83. 

*  Ibid.  See  also  lisrker  B.  Pheuiz  Ins.  Co.,  8  Johns.  307  j  LoTering  t>  Uercantile 
Ins.  Co.,  12  Pick.  348. 

»  Talcott  V.  Marina  Ins.  Co.,  2  Johna  130. 
I  Johnston  r.  Coluinl.inn  Ins.  Co.,  7  Johns.  816. 

■  Voss  V.  itobiuson,  9  Johns.  192  ;  Martin  n.  Fishing  Ins.  Co.,  20  Pick.  389  ;  poU, 
S406. 

(n)  Harris  v.    Phoenix    Ins.  Co.,    36  offered  as  prBliminary  proofa  are  only  evi- 

Conn.  310  ;  -Etna  Fire  Ins.  Co.  v.  Tyler,  dence  of  compliance  with  the  requiremrnts 

IS  Wend.  (N.  Y.)  68.     So,  if  a  particular  of  the  fnlicy  in  that  respect,  and  not  [iroflf 

defect  be  pointed  ont,  »lence  as  to  others  for  the  itisored  of  the  amount  of  hia  loss. 

is  a  naiver.     PhlUipa  i>.   Prot   Ins,  Co.,  Newmark  v.   Lirerpool  Ina.  Co..  30  Mo. 

14    Uo.   220.      And   a   refusal  to   pa;  on  ISO.      But  see  Moor  it.  Protection  Ins.  Co., 

grounds  which  render  preliminary  proof  29  Me.    97.     The;  are  prima  facie  eri- 

unnecesanry   is  a  icniver  of  such   proof,  dence  for  the  inantvr  against  the  insnyed. 

BUke  f.  Exch.  Ins.  Co.,  12  Gray  (Haas.),  Insnranca  Co.  v.  Nen-ton,  22  Wall.  (D.a| 

SSS.    Ths  affidavits  and  acconnts  of  loss  83. 
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§  396.  lUsreprMenUtlon.  Conoaalmeat.  And,  first,  as  to  Mis- 
representation aod  Concealment.  As  this  contract  requires  the 
highest  degree  of  good  faith,  and  the  most  delicate  integrity,  the 
assured  is  held  bound  to  communicate  to  the  underwriter,  at 
the  time  of  the  treaty,  every  fact  whicli  is  in  truth  material  to 
the  risk,  and  vithin  his  knowledge,  whether  he  deems  it  material 
to  the  risk  or  not ;  and  all  the  information  he  possesses  in  regard 
to  material  facts,  though  he  does  not  know  or  believe  it  to  be  true, 
and  it  proves  to  be  false.*  And  where  there  are  succeBsive  under- 
writers on  the  same  policy,  a  misrepresentation  to  the  first  has 
been  held  a  misrepresentation  to  all.^  Nor  does  innoceiicy  of  in- 
tention, or  mistake,  on  the  part  of  the  assured,  make  any  difference ; 
for  the  underwriter  is  equally  injured,  whether  he  was  misled 
through  ignorance  or  fraud,  and  the  policy,  in  either  case,  is  void.^ 
But  a  representation,  though  untrue,  will  not  avoid  the  policy,  if 
the  underwriter  is  not  deceived  by  it ;  as,  where  a  ship  is  cleared 
for  one  port,  with  liberty  to  touch  at  an  intermediate  port,  hut 
intending  to  go  direct  to  the  port  of  ultimate  destination,  such 
being  the  known  and  uniform  course  of  trade  at  the  time,  for 
the  sake  of  avoiding  the  operation  of  certain  foreign  regulations.* 
And  it  is  in  all  cases  sufficient  if  the  representation  be  true  in 
substance.  If  it  is  made  by  an  agent,  he  also  is  bound  to  com- 
municate all  material  facts  within  liis  own  knowledge,  and  all  the 
information  he  has  received,  in  the  same  manner  as  if  he  were 
the  principal;  and  this,  whether  the  principal  had  knowledge  or 
information  of  the  facts  or  not.' 

§  397.  OplnionB.  BUanoa.  On  the  other  hand,  the  assured  is 
not  bound  to  state  his  opinions,  or  belief,  or  conclusions,  respect- 
ing the  facts  communicated ;  nor  to  communicate  matters  which 
lessen  the  risk ;  or  which  are  known,  or  ought  to  be  known,  to 
the  underwriter ;  or  which  are  equally  open  to  both  parties ;  or 
which  are  general  topics  of  speculation ;  or  are  subjects  of  war- 

I  Lynch  o.  Hamilton,  8  Taunt.  S7  ;  Manhall  on  Ins.  449-478  (34  ed.)  ;  1  Pbinips 
on  Ins.  c.  7  ;  Alston  v.  Mschsnics'  Ins.  Co.,  4  Hill  (N.  Y.),  32S  ;  Bi'vuot  o.  Quean 
Ini.  Co.,  22  Pick.  200  \  Curry  v.  Com-th  Ins.  Co.,  10  Pick.  686  ;  Seton  v.  Low,  1 
Johns.  Ciut.  1. 

'  Barber  v.  Flotrher,  1  DoDf;.  SOS  ;  Marsden  v.  Reid,  S  Kast,  G7S  ;  1  Phillips  on 
Ins.  84;  Pawsone.  Wstnon,  Cowp.  7B7  ;  Manhall  ou  Ina.  464  (3d  ed,).  Bat  not  as 
to  nn  undsrwriter  on  a  different  policy,  though  on  the  same  risk.  Elting  if.  Scott,  2 
Johna.  167.  The  doctrine  oF  the  text,  howevrr,  has  bepn  i^ueationed.  See  Forreater  o, 
Pif^n,  1  H.  &  S.  B  ;  Brine  v.  Feathemtone,  4  Tannt.  871. 

'  Bryant  v.  Ocpan  Ins.  Co.,  22  Pick.  200  i  Clark  v.  Manar.  Ina.  Co.,  2  W.  4  M. 
472  ;  B.  c.  a  How.  S.  C.  286. 

•  Plsnche  D.  Fletcher,  1  Don(t.  261. 

*  Matshnll  on  Ins.  4B4  (3d  ed. ).  Tbe  TepreaentatioD  by  a  broker,  made  at  the  time 
of  treating  for  the  policy,  is  binding  on  the  assured,  nnleaa  it  ia  withdrawn  or  qualified 
before  the  eiecntion  of  the  policy.     Edwards  n.  Footner,  1  Campb.  G80. 
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ranty.'  And  mere  silence  coDoeming  a  msterial  fact  known  to 
tlie  underwriter  is  not  a  culpable  couoealment,  if  no  inquiry  is 
made  on  the  subject.'  The  question  whether  the  facts  not  dis- 
closed were  material  to  the  risk  is  for  the  jury  to  determine;' 
and  to  this  point  tlie  opinions  of  others,  however  experienced  in 
sea  risks,  are  not  admissible,*  unless,  perhaps,  where  the  materi- 
ality is  purely  a  question  of  science.' 

§  398.  Bordon  of  proof.  The  defence  of  ooncealment  being 
nearly  allied  to  the  chai^  of  fraud,  the  burden  of  proof  is  upon 
the  underwriters,  to  establish  both  t)ie  existence  of  the  fact  con- 
cealed and  its  materiality  to  the  risk  ;  but  the  latter  may  be  in- 
ferred from  the  nature  of  the  fact  itself.*  If  tlie  fact  concealed 
was  a  matter  of  general  notoriety  in  the  place  of  residence  of  the 
assured,  this  may  be  shown  to  the  jury,  as  tending  to  prove 
that  the  assured  had  knowledge  of  the  fact.^ 

§  899.  WairantiM.  Secondly,  as  to  breach  of  warranty.  Besides 
the  exprega  warran ttei,  frequently  inserted  in  policies  of  insurance, 
— such  as,  that  the  ship  was  eafe,  or  sailed,  or  was  to  sail,  on  a  ^veu 
day,  or  should  sail  with  convoy,  or  that  the  property  was  neutral,  — 
there  are  certain  warrantiea  implied  by  law  in  every  contract  of 
this  sort,  —  namely,  that  the  ship  shall  be  featrorfA^  when  she  sails; 
that  she  shall  be  documented  and  navigated  in  conformity  with 
her  national  character,  and  with  reatonable  ikill  and  care ;  tliat 
the  voyage  it  lawful  and  shall  be  lawfully  performed  ;  and  that  it 
shall  be  pursued  in  the  usual  course,  without  wilful  deviation. 
A  breach  in  any  of  these  is  a  valid  defence  to  an  action  on  the 
policy.*  (a) 

>  Hnrsliall  on  Ids.  4S8-180,  172,  173  (3d  ed.)  ;  WaMm  v.  New  7ork  Ia».  Co..  13 
Johns.  12i  ;  Bell  v.  BdU,  2  Campb.  475.  17S  :  1  Phillip*  on  Inn.  103. 

1  Green  v.  Merchantt'  lu*.  Co.,  10  Pick.  102.  Asd  (M  Laidtow  n.  Orsnn,  2  Wheat 
178,  195. 

»  LitlleJale  t>.  Diion,  1  New  R*p.  IBI  [1  B.  ft  P.  151);  McDowell  t.  F»ser.  1 
Doug.  260  ;  New  York  Ini.  Co.  «.  WalJeD,  12  Johns.  613. 

*  ^e  (inU,  vol.  I  S  111- 

•  Bei'thon  V.  LouKhman,  2  Stark.  25S  ;  S  Stnrk.  Evid.  SIS. 

'  Tidmirsh  w.  Waahington  Ins.  Co.,  1  Manon,  43B,  111,  ppr  8 lory,  J,  ;  Ftake  >. 
Now  Eiiglaad  Ina.  Co.,  16  Pick.  310,  Sia  ;  2  PhUiips  on  Ini.  fiOl  ;  anU,  toI.  i.  £S34, 
SS,  SO. 

1  2  Phillips  on  Ins.  505  :  Li»in((ston  o.  Dekfleld,  3  Csinee,  61-58  ;  Brandpr  r,  Fw 
ridfty,  18  \m.  206  ;  ante,  vol.  i.  %  138. 

■  Mnn.h.<ll  OQ  In-L  353,  351  |3d  ed.):  1  Phillips  on  Ins.  IIP.  113  ;  Paddock  v.  Frank- 
lin Inn.  Cj.,11  Pict  227  ;  Stoeker  r.  Herrinuck  Ina.  Co.,  •  Maas,  220;  Cloveland  ». 
Uuion  Ins.  Co.,  3  Muna.  SOS. 

{a-)  Where   the   defene*    rdied   on   li  «.  Brooklyn,  *c.  Ins.   Co.,  «1  N.  T.  79  [ 

breach  of  intrranty,  und  not  condition  pre-  Pieiimont,  &a.  Ini,  Co.  v.  Eiring,  92  U.  S. 

cedent,  the  answer  .^ihould  art  it  up,  and  877.     So,  vhere,  In  a  policy  of  inennincR 

the  hiiplon  of  proof  by  a  preponderance  on  a  paper-mill  and   fiitures,  the    worrts 

of  evidence,  is  on  the  defendant.     Jonea  "  on  condition  that  the  applicants  take  all 
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§  400.  SeawortUneH.  The  warranty  of  Beaaorthinest  itnportt 
that  the  ship  is  stanch  and  sound,  of  sufficient  materials  &nd  cod- 
'Struetion,  vith  sufficient  sails,  tackle,  rigging,  cahles,  anchors, 
stores,  and  supplies,  a  captain  of  competent  skill  and  capacity, 
a  competent  and  sufficient  crew,  a  pilot,  wlien  necessary,  and, 
generally,  that  she  is  in  every  respect  fit  for  the  voyage  insured.' 
And  neither  the  innocence  nor  ignorance  of  the  insured,  nor  the 
knowledge  of  the  underwriter,  will  excuse  a  breach  of  this  war- 
ranty.' The  beginuiug  of  the  risk  is  the  period  to  which  this 
warranty  relates.  If  the  vessel  subsequently  becomes  unsea- 
worthy,  the  warranty  is  not  broken,  if  the  assured  uses  his  best 
endeavor  to  remedy  the  defect ;  and  of  a  nefi;lect  to  do  this,  the 
underwriter  can  avail  himself  only  when  a  loss  has  occurred  in 
consequence  thereof.'  (a) 

§  401.  Bardan  of  pioof.  Where  unseaworthiness  of  the  ship  is 
relied  on,  as  a  nun-compliance  with  on  implied  warranty,  the  ship 

1  1  Phillips  on  Im.  c.  7,  {(  !■  3  ;  Mantiall  od  Ins.  liS-lSO  [3d  rd.). 

»  M>r»hf.tl  on  In».  162-167  {3d  ed.) ;  Park  oD  Inn  843. 

*  FbilliM  nn  Ids.  117,  IIS  ;  DcMois  b.  Occnn  Ins.  Co.,  Id  Pick.  803  ;  Weir  v. 
Aberdeea,  2  B.  &  Aid.  S20  ;  BUrbuck  v.  Vev  England  Ina.  Co.,  19  Pick.  198  ;  Fad- 
dock  V.  Frenkliu  Ina.  Co.,  11  Pick.  227  ;  CoprUnrTti.  New  Eng.  liis.  Co.,  2  Met.  432 ; 
Watson  v.  OUrk,  1  Dow,  341 ;  HolUnnwartJi  v.  Brodrick,  7  Ad.  &  El.  40 ;  2  N.  ft  P. 
60S  ;  1  Jur.  430. 

riih  froni  cotton  w«ate,"  inserted  betWMD  her  uRnorthT.    Daniels  r.  HBiris,  L.  K. 

the  statement  of  tlio  iom  tnsnred  and  of  IC  C.  P.  1.     In  a  lime  policy  there  in  no 

the  place  where  the  property  ia  aituated,  inipUtd  warrwity  or  condition  tlial  the  ves- 

coDHtitnte  a  nroviao,  the  bniden   of  proof  eel  is  sean'orlhy  at  the  comliK'nci-niPlit  of 

is  on  the  insnrera  to  show  that   the  Itiaa  the  risk  or  term,  whei'CTer  alie  happens  to 

wan  occarioned  hy  potton  waatB.    Kinftaley  I*,  or  in  whatever   circumstances  shs  ia 

B.  New  Ennlanil,  ic.   Ins.   Co.,  B  Cuah.  plai^d  at  the  timp.     The  rule  is  otherwise 

(Mass.)  898.     See  alao  Jonea  Msnnf.  Co.  in  a  Toys  Re  policy.  Ibid.  Gihaon  o.  Small, 

•.  Manufactur«ra'  Mut  Ine.  Co..  Id.  82.  L.  B.  4  H.  L.  C.  863  ;  Thotnpuon  e.  Hop- 

(a)  Deshon  p.  Merehanta'  Ins.  Co.,  11  Per,  6  El.  &  Bl.  1P2  ;  Fawcua  v.  Sarsfield. 

Met.  (Maas.)  199.     If  the  Teasel  ia  nnsea-  84  Enp,  L.  4  Ei|.  877;  Dudf[eon  c.  Peni- 

worthy  when  she  mile,  the  fact  that  the  broke,  L.  K.  B  Q.  B.  681  ;  1  Q.  B.  Dir. 

defect   ia    afterwards  remedipd    does   not  96  ;  2  App.  Cns.  284  i  Capen  ».  WaahinR- 

aroid  the  htesch  of  the  warranty.     Quebec  ton  Ins.  Co.,  12  Cuah.  (Mass.)  617.    Sre 

MsrinR   Ins.  Co.  ».  Commercial  Bank  of  Jones  e.  Insumtice   Co.,  2  Wallace,   Jr. 

Canada.  L.  R   8  P.  C.  234.      The  word  278.     In  a  time  policy  on  a  Tcssal  which 

"  seaworthy "  does   not  necessarily  mpan  at  the  commencement  of  the  nsk  la  in  a 

that  the  ship  is  in  a  state  completely  fit  foreign  Jiort.  where   fall  reuirs  may  b* 

for  lea  navigation,  bat  includes  in  it  a  fit-  made,  there   is  an    implied  warranty  of 

Dess  fnr  present  nsTigntion,  either  on  a  aea  aeaworthiness,  both  for  port  and  in  aetting 

or  riTer,   if  about  to  sail,  or  sailing,  on  out  therefrom.      Hoxie  r.    Pacific   Miii. 

either,  and  a  condition  of  repair  and  eqnip-  Ins.  Co.,   7  Allen  (Mass.),  211.     In  this 

ment  fit  for  each  a  port,  if  she  is  then  in  case  the  authorities  are  very  fully  coll«'t*d 

port  (Small  v.  Gibson,  3  Ene.  Ijiw  &  Eq.  and  considered  in  the  argunienla  of  coun- 

299,  affirmed  in  the  House  of  Lords,  24  "el  and  the  opinion  of  Bigelow,  C.  J.    The 

Id.  Ifl).  and  also  seaworthy  for  the  special  implied  warranty  of  seaworthineas  attache* 

purpose*  fur  which  she  is  to  he  used.     So,  to  a  policy  for  the  insurance  of  f^s  a* 

when  the  insurance  was  on  a  deckload,  the  well  aa  that  of  the  ship.     Borter  v.  Hw 

Teaael  was  held  nnaeaworthT  if  it  was  ne-  chants',  Ac  Ina.  Co.,  28  La.  An.  780. 
oeaaary  to  jettiann  the  deckload  to  me.ke 
VOL.  ir.  — 29 
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will  be  preBumed  $eaworth}/,  and  to  continue  bo,  until  the  con- 
trary is  proved  bj  the  andervriter,  or  shown  from  the  evidence 
adduced  on  the  other  side.^  (a)  And  this  may  not  only  be  shown  by 
any  competent  direct  evidence,  but  may  be  proved  infereutially, 
by  evidence  of  the  bad  condition  of  the  ship  soon  after  sailing,, 
without  the  occurrence  of  any  new  and  sufiicient  cause.^  Aftei 
proof  of  her  actual  condition,  experienced  shipwrights,  who  nevei 
saw  her,  may  be  asked  their  opinion,  whether,  upon  the  facts 
sworn  to,  she  was  seaworthy  or  not.^  But  a  sentence  of  condem* 
nation  for  uiiseavortliiness  in  a  foreign  vice-admiralty  court,  after 
a  survey,  though  conclusive  to  prove  the  fact  of  condemnation, 
has  been  held  inadmiBsible  as  evidence  of  the  fact  recited  in  it, 
that,  from  prior  defects,  unseaworthiness  might  be  presumed ;  nor 
are  the  repoHs  of  surveyors  abroad  admissible  evidence  of  the 
facts  contained  in  them.* 

§  402.  Unlawful  vorage.  If  the  defence  rest  on  the  violatitm 
of  law  by  the  assured,  whether  in  the  object  or  the  conduct  of  the 
voyage,  such  as  non-compliance'  with  the  convoy  act,  or  destination 
to  a  hostile  port ;  or,  on  any  neglect  of  duty  in  the  master,  —  the 
burden  of  proof  is  on  the  underwriter,  it  being  always  presumed 
that  the  law  has  been  observed,  and  that  duty  has  been  done, 
until  the  contrary  is  shown.*  The  want  of  neutral  character  is 
usually  shown  by  a  decree  of  condemnation  for  that  cause  ;  and 
to  this  point  the  sentence  of  a  foreign  tribunal  of  competent 
jurisdiction  is,  as  we  have  seen,  conclusive.*     The  fabrication 

1  Parkpt  v.  Potts,  3  Doff,  28  ;  Taylor  v.  Lowell,  8  Masi.  847  ;  Bamawall  o.  CJinrch, 
1  CaiueB,  231,  216  ;  Paddot:k  v.  Franklin  Ins.  Co.,  11  Pick.  227,  236,  237  ;  Martin  ». 
Fisliinj!  Ina.  Co.,  20  Pick.  389  ;  Tulcot  v.  CommBreial  Ins.  Co.,  2  Johns,  124,  But  sea 
Tidiiiarsh  v.  Washington  Irs.  Co.,  4  Mksod.  441,  per  Story,  J.  If  tUa  underwriters 
admit,  in  the  policy,  tiial  the  ship  ia  Beaworthy,  they  ara  bound  by  Ihe  admission,  and 
caunot  ilLipute  tho  saft worthiness.     Pftrlitt  v.  Thompson,  13  M.  &  W.  382. 

9  UaTsiiall  on  Ids.  167  ;  Wntson  d.  Tlark,  I  Dow,  344  ;  Parker  v.  Potbi,  3  Dow,  23  ; 
Doufilus  v.  Scouffall,  4  Dow,26U^  Psrk  on  Ins.  333  ;  1  Phitlipe  on  Ins.  116. 

•  Beckwith  v  SydebothHm,  1  Carapb,  117  ;  Thornton  o.  Royal  Ewjb.  Co.,  Peake'a 
Cos.  25  ;  anlt,  vol.  i.  §  440. 

•  Marshall  on  Ills.  151,  152  (3d  ed,);  WriRhtD.  BsmaTd,  Id.  p.  152;  Dorru,  Pacifio 
Ins.  Co.,  7  Wheat.  581  ;  Wntson  v.  North  Amer.  Ins.  Co.,  2  Wash.  C.  C.  152  ;  Saltns 
V.  Commercial  Inn.  Co.,  10  Johns.  5S. 

^  Thornton  v.  Lance,  4  Campb.  231  :  ante,  to).  1.  ES  34,  36,  80.  81 :  2  PhiUina  on 
Ins.  603,  504. 

■  AiiU,  vol.  i,  S  641. 

(i)  In  New  York,  by  statnte,  any  for-         The  m'nkinK  of  a  boat  in  port  is  enough 

eicn  vessel  leaving  port  without  a  licensed  to  rebnt  the  pmnmption  of  seaworUiineai, 

pilot  is  presumed  unseaworthy.  Laws  1857,  Gortside  o.  Orphans ,  4c  Ini.  Co.,  62  Mo. 

c  242.    This  presumption  is  not  overcoma  322.    Orif  the  vessel  puts  back  n  few  daya 

merely  by  the  fact  that  the  toaster  took  after  Ipaving  port,  from  inability  to  pro- 

bi'r  out  safely.    Borland  e.  Mercantile  Hut.  eeed.     Pickup  o.  Thamee,  Ac.  Ins.  Co.,  I^ 

Ina.  Co.,  46  N.  Y.  Superior  Ct.  438.  a.  8  Q.  B.  Div.  594 
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and  spoliation  of  documenta  and  papers  are  also  admissible  evi- 
denco  to  the  same  point,  though  not  conclosire  in  lav.'  If  the 
defendant  wonld  impugn  tlie  plaintiffs  right  to  recover  for  a  loss 
by  capture,  on  the  ground  that  the  sentence  of  condemnation, 
rendered  in  a  foreign  court,  appears  to  have  been  founded  on  the 
want  of  documents,  not  required  by  the  law  of  nations,  which 
the  plaintiff  ought  to  have  provided,  the  burden  of  proof  is  on 
the  defendant,  to  show  the  foreign  law  or  treaty,  which  rendered 
it  necessary  for  the  plaintiff  to  provide  such  documents.^ 

§  403.  D«Tlattoii.  The  defence  of  deviation  is  made  out  by 
proof  that  there  has  been  a  voluntary  departure  from,  or  delay 
in,  the  usual  and  regular  course  of  the  voyage  insured  without 
necesnity  or  reasonable  cause.  The  ordinary  causes  of  necessity, 
which  justify  a  deviation,  are,  stress  of  weather ;  want  of  necessary 
repairs,  or  men ;  to  join  convoy ;  to  succor  ships  in  distress ;  to 
avoid  capture  or  detention ;  sickness  of  the  captain  or  crew ; 
mutiny ;  and  the  like.'  And  hence  the  objects  or  causes  of 
deviation  are  distributed  into  two  general  classes,  —  namely,  first, 
to  save  life ;  and,  secondly,  to  preserve  the  property  entrusted  to 
the  master's  care.* 

§  404.  Fire  inanranoe.  In  the  second  place,  as  to  Insurance 
AGAINST  Fire.  Here,  the  same  general  principles  apply  as  in 
the  case  of  Marine  Insurance.  The  declaration  contains  similar 
allegations  as  to  the  contract,  the  performance  of  conditions,  and 
the  loss ;  and  the  points  to  which  the  evidence  is  to  be  applied  are 
generally  the  same,  differing  only  so  far  as  the  subjects  differ  in 
their  nature.  The  policy  is  to  be  produced  and  proved  as  in  other 
cases,  together  with  proof  of  the  payment  of  the  premium,  and  of 
the  plaintiff's  interest  in  the  property  ;  of  his  compliance  with  all 
the  conditions  precedent ;  and  of  the  loss,  by  fire,  within  the  period 
limited  in  the  policy.' 

1  ^ni!,  vol.  i.  S  37. 

*  Le  Cheminant  e,  Pt>nr!ioTi,  4  Tannt.  867  ; 

'  MnrKhnli  on  !ns.  177-208  (3d  ed.) ;  1  Phillipd  on  Ina,  17B-218 ;  Coffin  v.  New. 
huryport  Ins.  Co.,  B  Mna-.  438  ;  Stockir  d.  Hnvris,  3  Hnw.  409.  I'utting  into  a  port 
to  put  a  vessel  in  good  tiim,  if  it  could  not  be  tonreniaully  dona  at  bcb,  is  not  ft 
deTiaUon.     Chaaev.  Eagk  Ina.  Co.,  e  Pick.  61. 

'  Turner  e.  Protection  liis.  Co.,  12  Sbepl.  B16. 

•  See  Ellis  on  Fire  and  Life  Insiirence,  pp.  24-58,  ai-<8,  03,  94,  in  the  Law  Librftry, 
vol  iv.  ;  3  Kent,  Comm.  370-378  ;  l*wrenre  o.  Coliimliian  Ina.  Co.,  2  Pet.  25 ;  10  Pet. 
507.  ir  the  insnrer  me»  on  ■  preniiiim  notf,  he  must  show  hIm  hi»  compliance  with 
the  conditions  precedent  to  the  right.     ^Inte,  %  182,  n. 

The  foUowinff  ia  tlio  nsna!  form  of  a  count  upon  a  valued  fire  policy  ;  "For  that  the 

fiaiDtilf  on trsB  interested  in  a  certain  dwelling-house,  in ,  then  occupied  by 
m,  to  [be  value  of dollars,  and  ao  continued  interested  ontil  the  deatruction  of 

said  bonne  by  fire,  asbereinafternienlionnd;  and  the  said  {de/mdaalf],  on  the  game  day, 
in  consideration  of  a  premium  in  nioner  then  and  there  paid  to  them  therefor  by  tna 
pUiaiier,  nudespolicy  of  inaoranceapon  the  Mid  dwelling-boase,  and  thereby  piomued 
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§  405.  lAM  must  bo  bj  aottud  Icoltlon.  The  proof  of  loss  must 
show  an  actual  ignition  by  fire ;  damage  by  heat  alone,  without 
actual  ignition,  not  being  covered  by  the  policy.'    And  as  to  the 

the  pkioliff  to  tnaure dnlUn  thereon,  from  wdd day  of  — -  until  the 

day  of ,  sniiut  all  sach  immediate  low  or  damage  as  aboiild  happen  to  said  direll- 

ing-honm  by  3re,  other  than  tire  happening  by  mtsns  of  any  iavasiaa,  inaarrection, 
riot,  or  civil  commotion,  or  of  any  military  or  uaurped  powttr,  to  the  amount  aforesaid, 
to  be  paid  to  the  plaintilT  in  sixty  dava  after  notice  and  proor  of  the  same ;  upon  condi- 
tion that  the  iilaiutitf,  in  caae  of  such  loas,  should  forthwith  give  notice  thereof  to  said 
company  -,  and  aa  soon  thereafter  aapoasible  should  deliver  in  a  particular  acoount  thervof 
nncler  Mb  hand,  and  verified  by  hii  oath  or  aBirmadon  ;  and,  if  required,  ahnuld  pro- 
duce bi*  baoka  of  account  and  other  proper  voucbera  ;  aud  ehoald  declare  on  oath 
whether  any  and  what  othnr  insurance  waa  made  upon  said  property  ;  and  should  pro- 
cure a  (Mrtilicate  under  the  baud  of  a  magiatrate,  notary-public,  or  clerjnrman  (moat 
contiguoui  to  the  place  of  the  fire,  and  not  concerned  in  the  loiia,  nor  [eialed  to  the 
plaiutilT),  that  he  waa,  at  the  time  of  certifying,  acquaiated  with  the  cbaracUr  and 
circumstances  of  the  plaintitF,  and  knaw,  or  verily  believed,  that  he  really,  and  by  mis- 
fortune, and  without  fmud  or  evil  pmctice,  bad  sustained  by  such  tire  loss  aud  damage 
to  the  aniDUut  therein  mentioned  ;  aud  the  plaintilT  avers  that  afterwards,  and  before 

the  expiration  of  the  time  limited  in  said  policy,  to  wit,  on  the day  of ,  the 

said  dwelll/ie-bouiie  waa  acciilBntally,  and  by  miBfortune,  totally  cousumed  by  fire  ;  ot 
which  loas  the  plaintiff  Forthwith  gave  notice  to  raid  {dt/endanlt),  and  as  soon  as  pos- 

aiblfl  thereafter,  to  wit,  on .  delivered  lo  them  a  particular  account  thereof,  under 

his  hand,  and  verified  by  his  oath,  and  did  at  the  same  tima  declare  on  his  oath  that 

no  other  insurance  was  made  on  said  property  [except ]  ;  and  afterwards,  on  — , 

did  procure  a  certificate  under  the  band  of  [A.  B.  1,  Esquire,  a  magistrate  most  contign- 
ous  to  the  place  of  said  tire,  not  conct^med  in  said  loss,  nor  related  to  the  plaintiff,  that 
he  was  then  acqnainted  with  the  character  and  circumstances  of  the  plaintllT,  and  verily 
believcni  that  he  really,  and  by  misfortune,  had  suaCained,  by  said  lire,  loss  and  damage 

to  the  amount  of  the  aura  in  said  certificate  mentioned,  to  wit, ,  and  on  the  tame 

day  the  plaintiff  produced  and  delivered  aaid  certiScata  to  the  said  (defindaiUi).  Yet 
though  requested,  and  though  sixty  days  after  such  notice  and  proof  of  said  loss  bare 
elapsed,  the  said  {defendanUi  have  never  paid  either  of  the  sums  aforesaid  to  the  piain- 
tilf,"  Ac.  See  as  to  stating  the  limitations  and  qualiHcations  of  the  contract,  1  Chil- 
ly's PI.  297-289,  316  ;  Clark  e.  Gray,  6  East,  564  ;  Hnvrelt  u.  Richards,  II  East,  aS3 ; 
Hutham  e.  E.  Ind.  Co.,  1  T.  R.  63S  ;  Brown  v.  Knill,  2  B.  &.  B.  395  ;  Tempany  e. 
BuiTiniid,  4  Camph.  20  ;  S  Vin.  Ab.  150,  pi.  10  ;  Anon.,  Th.  Jones,  125  ;  Butterivorth 
t>   Ijird  Despencer,  3  M.  &  S.  150.     And  see  contra,  8  Conn.  469. 

'  Austin  r.  Drew,  *  Campb.  860  ;  6  Taunt.  436  ;  Hillier  d.  AlWhany  Ina  Co.,  3 
Barr,  470.  And  see  Babcock  r.  Montgomory  Ins.  Co.,  6  Barb.  8.  C.  687,  wh;re  tho 
position  in  the  text  is  fully  sustained.  And  see,  accordingly,  Angell  on  Fire  Ina.  |jlll- 
129,  where  the  authorities  on  this  point  are  collected.  In  Illinois,  however,  where  the 
plaintiff's  goods,  which  were  insured  "  against  loss  or  damage  by  fire,"  were  damaged  by 
the  smoke  from  an  adjoining  building  which  was  on  Gre,  and  by  the  wnler  thrown  in  ex- 
tinguishing it,  Ihs  goods  having  been  removed  from  the  store  in  consequence  of  the  im- 
minent danger  ;  but  no  part  of  the  plaintiffs  store  was  burnt,  though  the  heat  was  so 
great  as  to  crack  the  window-glass  and  scorch  the  window  frames  through  the  iron  shut- 
ters, and  to  di^truy  the  paint  on  the  roof  ;  a  nuajority  of  the  conrt  held,  that  the  Iohb  waa 
vithin  the  terras  of  the  policy,  the  Chief  Justice  dissenting.  Cose  d.  Bartford  Fire  Ins. 
Co.,  13  111.  676.  Thecourt,inthiscase,deuied  the  soandnesHof  the  position  in  the  text 
Jileo  q<Eare.  And  the  doctrine  of  the  Illinois  caw  seems  to  have  the  better  snpport  both 
of  reason  and  authority.  Scriptures.  Lowell,  10  Cuah.  (Mass.)S50;  May  on  Ins.  $  402. 
If  the  loss  is  onmsioneilhy  the  mere  furce  of  ligbtning,  without  Sctoal  combustion,  it 
is  not  covered  by  a  policy  against  losses  "  by  fire,"  or  "  by  reason  or  by  means  of  fire." 
Kenniaon  v.  Merrimack  Co.  Ins.  Co.,  14  N.  E.  341  ;  Babcock  n.  Montgomery  Ina.  Co, 
6  Birb.  S.  C.  637.  If  the  firs  was  caused  by  mere  negligence  of  the  assuretv  it  is  still 
covered  by  the  policy.  Shsw  o.  Robberda,  6  Ad.  &  El.  76  ;  Waters  tr,  Merehants"  Ins. 
Co.,  11  Peters,  213 ;  8  Kent,  Comm.  874 ;  Catlin  u.  Springfield  F.  Ins.  Co.,  1  Sunin. 
(U.  S.  a  Ct.)  434.  Unless  It  amOunU  to  misconduct.  Citizens*  Ins.  Co.  v.  Marsh,  5 
Fenu.  St.  387.  But  the  assured  may  lie  guilty  of  such  miaconduct,  not  amounting  lo 
a  fraadulant  intent  to  bum  the  building,  as  to  preclude  him  &om  lecovenug  for  its  loas 
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plaintiff'a  interest,  it  is  not  necessary  that  it  be  absolute,  un- 
qualified, or  immediate ;  a  trustee,  mortgagee,  reversioner,  factor, 
or  other  bailee,  being  at  liberty  to  insure  their  respective  intereals 
subject  only  to  the  rules  adopted  by  the  underwriters,  which 
generally  require  that  such  interests  be  diBtirxcUy  specified.'  (a^ 

by  lire.  In  Chandler  v.  Womeater  Ins.  Co.,  3  Cusb.  328,  where  evidence  ot  guch  niis- 
cuiidact  wu  offered  in  the  uourt  below  uid  rejected,  s  uew  trial  wsa  ordered  for  that 
CBum  ;  but  the  facts  pro[)(»ed  to  be  proved  are  not  stated  in  the  report.  The  general 
doctrine  on  thia  anbjeut  waa  atated  by  Shaw,  0.  J.,  as  followl :  "Tbe  general  mis  un- 

Suwtiuiuibly  18,  in  case  of  iQsutance  SKBinat  tire,  that  the  carelesaneas  and  negligence  of 
ie  Bgents  and  eervanta  of  the  asinred  constitute  no  defence.  Whetber  the  same  rule 
will  apply  equally  to  a  cose  where  a  loss  has  occurred  by  means  which  the  assured  by 
oidinatT  core  could  have  preTuu ted  is  a  different  question.  Some  or  the  cases  eaunl«. 
nonce  this  distinction.     Lyon  b.  UelU,  6  East,  428  ;  Pipon  t>.  Cops,  1  Campb.  434. 

"  But  it  is  not  necessary  to  decide  this  question.  The  defendants  otfered  to  prove 
gross  misconduct  on  the  put  uf  the  assured.  How  this  misconduct  was  to  be  shown, 
and  in  what  acts  it  consisted,  is  not  stated.  Tbe  question  then  is,  whether  theie  can 
be  any  misconduct,  however  ktqss,  not  aniountins  to  a  fraudulent  intent  to  bum  the 
building,  which  will  deprive  the  assured  o[  his  right  to  recover.  We  think  there  may 
be.  By  mi  iulent  to  bum  the  building,  we  imdeTstund  a  pnri>ose  maniFesIed  and  fol> 
lowed  by  some  act  done  tending  to  carry  tliat  purpose  into  enect,  but  not  including  a 
mere  nonfeasance.  Suppose  the  assured,  in  his  own  house,  sees  the  burning  coals  in 
tbe  fireplsce  roll  down  on  to  the  wooden  Hoor,  and  does  not  bnisli  them  up  ;  this  would 
be  mere  nonfeaasQce.  It  would  not  prove  an  intent  to  bum  the  building;  but  it  would 
■bow  a  culpable  recklessness  and  indilTeience  to  the  rights  of  others.  Suppose  the 
prsraises  insured  should  take  lite,  and  the  Same  begin  to  kindle  in  a  amoll  epot  which 
H  cap  of  water  would  pat  out ;  and  tbe  assured  hsa  the  water  at  hand,  bnC  neglects  to 
put  it  on.  This  is  mere  nonfeasBDce  ;  yet  no  one  wonld  doubt  that  it  is  culpable  uegli* 
gence,  in  violation  of  tbe  maxim,  'Sic  utere  tno  ut  alienum  non  Iffidsa.'  To  wbat  ex- 
tent such  negligence  must  go,  in  order  to  amount  to  gross  misconduct,  it  is  difficult,  l^ 
any  definitive  or  abstract  rule  of  law,  independently  of  circumstances,  to  designate.  The 
doctrine  of  the  civil  law,  that  cnuta  *egligaUia  was  of  itself  proof  of  fraud,  or  equiva- 
lent to  fraudulent  pnrpose  or  design,  was  no  doulit  founded  in  the  consideration,  that, 
■Ithough  such  negligence  con^sts  in  doing  nothing,  and  is  therefore  s  nonfeasance,  yet 
the  doing  of  nothing,  when  the  sligbteet  care  or  attention  would  prevent  a  great  injury^ 
manifesta  a  willingnesa,  dilTering  little  in  character  from  a  frauduleot  and  criminal  pur- 
pose, to  commit  such  injury. 

"  Whether  the  facts  relied  on  to  show  gross  negligence  and  groHs  misconduct,  of 
which  evideui«  was  offered,  would  have  proved  sny  one  ot  these  supposed  cases,  or  any 
like  cose,  we  have  no  raeuis  of  knowing ;  but  as  they  might  have  done  so,  tbe  court 
ore  of  opinion,  that  the  proof  should  have  been  admitted,  and  proper  instructions  given 
in  reference  to  it." 

1  Ellis  on  Insarance,  p.  22  ;  Horsball  on  Ini.  78B  (3d  ed. );  Lawrence  v.  Columbian 
Ins.  Co.,  2  Peters,  25,  40 ;  10  Peteta,  G07. 

(a)  The  interest  sufficient  to   support  Tbe  Interest  need  not   be   legal.      An 

an  action  on  a  policy  of  insurance  against  eqnitable  interest  is   sufficient.      Rumsey 

fire  has  been  variously  defined  by  the  courts,  r.  Phop.nii  Ina.  Co.,  1 7  BUtcb.  C.  Ct  527  ; 

The  best  general  description  of  it  seems  to  Dunlopfl.  Avery,  23  Hun  (N.  Y.),  506. 

be  that  the  insurer  must  have  such  an  in-  '  Bo,  one  who  has   advanced    money  to 

teiest  iu  the  property  insured,  tiiat,  if  it  purchase   tbe  land,  and  is  in  possession, 

is  destroyd,  some  loss  will  fall  on  him.  and  holds  a  power  of  attorney  to  diapose 

Lvcoming  Fire  Ins.  Co.  v.  Jackson,  83  III.  of  it,  has  sn  insurable  interest.      Brugger 

302  J  Merrett  p.    Farmers'    Ins.    Co.,    42  c.  State,  Ac.   Ins.  Co.,  G  Sawyer  C.    Ct 

Iowa,  11.  304. 

A  mere  creditor,  who  has  nollen  on  any  A    mortgagee's  interest   is   inmmble. 

property  of  the  debtor,  bos  been  held  not  Ring  v.  State,  Ac.  Ina.  Co.,  7Cu8b.|Mass.) 

to  have  an    insurable   interest.     Wheeler  4;  Foster  n.   Eijuitable  Ins.  Co.,  2  Gray 

V.  Factoa',  4c  Ins.  Co.,  3  Woods,  C.  Ct  (Mass.),  218. 

4S.  One  partner  has  an  insurable  intereat 
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But  a  policy  againat  fire  is  a  personal  contract  oal; ;  and,  therefore, 
if  the  aBaiired  parte  with  all  his  interest  in  the  property,  before  a 
lo'sa  happens,  the  policy  is  at  an  end ;  though  if  he  retains  a 
partial  or  qualified  interest,  it  will  still  be  protected.'  (a) 

"  Mtnu  Fire  Ids.  Co,  r.  Tyler,  16  Wend,  385  ;  2  Petera.  25  ;  10  Peten,  607.  Wliere 
the  policy  prohiWtud  any  BasiKnraBnt  of  iha  iuterest  of  ^is  assured,  "miletu  by  the 
consent  of  the  conipany,  maiiiriigW  in  writiug,"  and  the  secretary,  on  a|ijilicatiou  to 
hiin,  at  the  ofQce  of  the  coiii]Mny,  indorsed  and  subscrilied  buc)i  consent  on  the  poli,^  ; 
it  was  held,  that  bia  authority  to  iIoho,  in  the  absrnca  of  evident^  to  the  contrary,  should 
be  prosnmed  ;  and  that,  if  proof  weru  nece-ssary,  eriJenoe  that  he  bail  oflEu  indorsed 
iuch  consrnt  ou  other  policies  irould  be  yrimajiteie  sufficient,  CoiioTer  v.  Mutual  In^ 
Co.  of  Albany,  8  Denio,  2S4. 

In  a  building  purehased  with  nartuer^hip  does  not  put  an  end  to  it,  if  the  interest 

funds,  although  it  stands  apoQ  land  onnvJ.  be  recovered  and  held  at  the  time  of  the 

by  the  other  [wrtner.      Converse  p.  Citi.  loss.     Kex  v.  Ins.  Co.,  2  Phila.  (Pa.)35;; 

leus',  &c  Ins.  Co.,  10  Gush.  (Mass.)  37.  Worthington  v.  ttearse,  12  Allen  (Mass.), 

One  who  has  a  lien  on  projierty  may  in-  382.     On  this  point  the  note  of  Mr.  May, 

sure  it  to  the  extent  of  his  lien.     Bo  held  in  the  previous  edition  of  this  work,  is  as 

iu  case  of  a  warehouseman's  lien  on  goods  foUoWH  : 

depiiaiteii  with  him.      Waters  D.  Monarch,  A  [lolioy  made  hy  a  mutual  fire  insur- 

kc.  Ins.  Co.,  34  Eng.  L.  k  Eii.  116,     And  ance  company  waaaaaigncd  by  the  insured, 

of  a  mechanic's  lien  on  a  biitldiiig.    Insur-  with   the  consent  of  the  cooipuny,   to  b 

■nee  Co.  e.  Stimaon,  103  V.  3.  25.  mortgagee  of  the  jiroperty  iuaunsl,  on  his 

Cf.,  on  the  general  Question  ofinsnraMe  giving  a  writtsn  iiromise  to  pay  future  aa- 

ioterost.   Lord   v,    Dnil,    12   Mass.    US;  sessnienti!,  and  that  the  pro^wrty  should 

^tna  Ins.  Co.  v.  Mier*,  5  Sne.ii  (Tenn.  |,  be  subjwit  to  the  same  lien  as  before  fur  the 

189  ;  Milli(»an  «.  &[.  Ins.  Co.,  16  U|).  Can.  payment  of  assessments.     T hi*  assignment 

Q.  B.  304  ;  Eastern  R.  B.  Co,  v.  Belief  F.  was  held  to  constitute  a  new  contract  of 

Ins.  Co.,  98  Mass.  420  ;   Forbes  «.   Ara.  insurance  between  the  mortgagee  and  the 

Mut.   L  Ins.  Co.   15  Gray  (Mass.),  248  J  iuaiirera,  and  not  to  be  affected  by  the  sub- 

May  on  Ins.  g  70  ti  teg.  seqnent  alienation  by  the  mortgagor  of  liis 

The  Imnlcn  of  proof  of  an   insurable  e.|uity  of  reilrmption,  nor  by  his  grantoea 

interest,  if  it  is  not  admitted  by  the  pleail,  o&taining  suhseonent  inauranee  Uiereon. 

ings,    U   on  the  plaintiff.    PlanterB"  Ins.  Foster  t>.  Equitable,  Ac  Ins.  Co.,  2  Gray 

Co.  o.  DigRs,  8  Bait.  (Tann.)  663.  (Mass.),  216.     The  giving  a  mortgsge  of 

Proof  of  an  application  for  insurance,  real  estate,  made  after  insurance  h.is  lieen 
anrl  of  a  policy  issuing  thereon,  both  of  effecteil,  where  the  mortgagee  An^  not 
which  describe  the  pro|>erty  insiire<l  as  the  lake  possession,  U  not  such  an  alienation 
property  of  the  plaintiffs,  is  prima  facie  as  will  avoid  a  policy  which  is  on  the  eon- 
evidence  of  title  and  of  an  insarabla  in-  dition  that  it  shall  become  void  in  muw  the 
terest  in  the  plaiutilTs.  Nichols  u.  Fayette  properly  insured  is  alienated  (Jackson  v. 
Ins.  Co.  I  Allen  (Mn«s.),  63.  An  insur-  Mass.  Mut.,  tc.  Ins.  Co..  23  Pi.:fc.  418); 
ance  policy  purported  to  insure  S.  upon  and  there  is  no  dtstinotion  on  this  pnint 
certain  property  described  as  his  j  the  between  real  and  personal  property  (Rice 
amount,  in  case  of  loss,  to  be  paid  to  W.  o.  Tower,  1  Gray  (Mass.),  428:  Folsom  ti. 
In  an  action  of  a*iump.?it  on  the  policy,  Belknap,  Ac.  Ins.  Co.,  80  N.  H  231; 
brought  by  W.  againat  the  insurance  com-  HoK-ard  Ins.  Co.  v.  Bramer.  23  Penn.  St. 
pany,  it  was  held  that  parol  evidence  was  50);  nor  is  the  seizare  of  the  insured  goods 
not  admiasibie  to  show  that  W.  was  the  on  eieentioii  without  removing  them  such 
real  p.iity  to  the  contract ;  that  the  de-  an  alienation  as  will  avoid  such  a  [»liey 
feiidantshad  agreed  to  insure  a  mortgace  (Ibid.;  Franklin  Fire  Ins.  Co.  e.  Kndlay, 
interest  held  by  him,  and  undertook  to  do  8  Whart.  483);  nor  is  the  levy  of  an 
BO  by  the  policy  ;  and  tliat  they  contracted  execution  on  rv.il  estate,  so  long  as  the 
with  him  by  the  name  of  S.  Woodbury  right  of  redemption  remains  in  the  debtor. 
Savings  Bonk  t>.  Chartei'  Oak  Ins.  Co.,  39  aucb  an  alienation  as  will  avoid  such  a 
Conn.  374.  poliov,  Clark  «.  Kew  England,  4r.   Ins. 

(u)  McGluskey  tr.  Providence,  ftc.  Ins.  Co.,  6  Ciisb.  (Mass,)  342.     The  aliennti..n 

Co.,  Ii6  Mbbs.  3u8.     Parting  with  the  in-  of  one  of  several  eaUtea,  sejianitely  in- 

terwt  during  me  cnireucy  of  the  policy  aured  by  the  tanu  policy.only  avoids  aueh 
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§  406.  CondttioiiB  praoadant.  Thougb  the  plaintiff  must  here 
also,  as  in  other  cases,  show  a  compliance  with  all  precedent  con- 
ditiont  and  warranties,  (a)  yet,  if  auj  mistake  or  misrepreaeata- 

Clonnecticut  Mutual  Life  lus.  Co.,  3  Graj, 
iSO.  But  wbiUt  the  law  requires  o(  tn« 
of  insurance,  "  For  value  receiTed,  pay  the  asHured  ftatnctand  literal  comjiliauce  nitb 
irithin,  in  caae  of  lotts,  to  F.  &  H., '  made  the  wamuty,  whatever  may  be  the  inolive 
to  the  |iarehaser  of  tlie  property  insured,  for  inserting  it.  so  the  same  rule  of  strict 
is  rather  an  order  or  asaigoment  of  a  right  and  literal  performance  shall  be  apjiliinl 
to  the  money  ia  caSe  of  loaa  than  a  regular  wbon  it  operates  in  favor  of  the  Hsnnreil. 
transfer  of  the  contract  of  insurance,   iom    Eemble  r.  Bhioelander,  3  Johns.  Cae.  134. 


9,  Middlesex,^.  Ins.  Co.,  lOCush.  (Mass.)  Nothing  is  to  be  added  by  way  of  iuteud- 
^7.  As  to  what  thesssigneea  ninat  abow  meut  or  construction,  when  the  words  are 
in  order  to  render  such  an  aesigument  clear  and  tntelliKible,  although  it  may 
openitive,  see  the  same  case.  See  also  reasonably  be  inferred  that  some  object 
Phillips  V.  Merriouick,  &c.  Ins.  Co.,  Id.  was  intended  to  be  accornpliehed  by  the 
850.  Proof  of  an  a|iplicaCiDU  for  insur-  warranty,  which  a  mere  litem]  compliance 
ance,  and  of  a  policy  uauitig  thereoQ,  both  does  not  fully  reach.  Hyde  v.  Brute,  n- 
of  which  describe  the  property  insuretl  as  ported  in  1  Marsh.  Ins.  (Sded.)  S54."  By 
the  proi-erty  of  the  plaintiffs,  ia  prima  Shaw,  C.  J.,  io  Forbush  v.  Western  Mass. 
faeit  evidence  of  title  and  of  an  insurable  Ins.  Co.,  4  Gray,  337.  This  case  decides 
mtenat  in  the  plaintifls.  Nichola  «.  Fay-  that  •  statement  in  a  policy  of  insurance, 
ette  Ins.  Co.,  1  Allen  (Mass.),  63.  An  that  a  certain  sum  is  insured  on  the  same 
Insuranen  |>olicy  purported  to  insure  3.  uropei'ty  by  another  campanj  named,  even 
upon  certain  property  described  aa  his;  the  if  a  warranty,  is  satisfied  "by  the  exist- 
•maunt,  in  case  of  loss,  to  be  paid  to  W.  euce  of  such  iiisumnce  by  that  company 
In  an  action  of  assumpsit  on  the  policy,  at  the  time  of  issuing  I Ai'j  policy  ;  altbough 
brought  by  W.  against  the  innurauce  com-  one  of  the  conditions  of  thai  insurance  be 
pany,  it  was  held  that  l>arol  evidence  was  that  it  ahall  be  annulled  by  any  subse- 
not  admissible  to  sliow  thut  W.  was  the  queut  insurance  obtained  without  the  con- 
real  party  to  the  contract ;  that  the  defend-  sent  of  that  company,  and  such  consent  be 
auta  had  agreed  Lo  insure  s  mortgage  inter-  not  obtained  to  this  inanrance.  And  if 
eat  held  by  him,  and  undertook  to  do  so  such  consent  be  not  obtained,  these  ijisnr- 
by  the  )ioliL  y  ;  ami  that  tliey  contracted  era  are  liable  for  the  whole  amount  of  any 
with  him  by  the  [lame  of  S.  Woodbury  loss,  notwithstanding  a  provision  in  their 
Savings  Bank  e.  Charter  Oak  Int.  Co.,  29  policy,  that,  in  case  of  any  other  insnr- 
Cunn.  374.  '  uice,  whether  prior  or  subsequent,  they 
(li)  The  valuable  note,  on  this  point,  of  will  not  be  liable  beyond  the  prujiortion 
Mr.  May  in  the  previoaa  edition  of  this  which  the  amount  insared  by  lliem  brara 
work  ia  as  follows:  "A  warranty  in  a  to  the  whole  amount  insured.  See  Hub- 
policy  of  insurance  is  an  express  stipuls-  bHn!  n.  Hartford'  Fire  Ins.  Co.,  33  Iowa, 
tion  Ihat  somethinK  then  exists,  or  has  325,  for  an  elaborate  discussion  of  the  etfect 
happenetl,  or  been  done,  or  sliall  happen,  of  condition  against  prior  and  sulisequtnt 
or  tw  done  ;  and  this  must  be  literally  uid  insurance,  in  a  case  where  two  policies  of 
strictly  complieil  with  by  the  niaured,  diHi-rent  dates,  upon  the  same  property, 
whether  the  truth  of  the  fact,  or  the  hai)-  each  had  conditions  against  other  insur- 
pening  of  the  event,  be  or  be  not  material  ance,  both  prior  and  subsequent, 
to  the  risk,  or  be  or  be  not  connected  with  The  by-lans  of  a  mutual  insurance  com- 
tbe  caose  of  the  loss.  It  is  a  strict  condi-  pony  provided  that  the  policy,  which  was 
tion.  Its  effect  ia  that  the  assured  takes  made  subject  to  the  conditions  and  pro- 
on  himself  the  responsibility  of  the  truth  visions  of  the  by-lsws,  should  be  void  un- 
of  the  fact,  or  of  ttie  happening  or  not  of  less  the  true  title  of  the  insured  shonid  be 
such  contingency ;  and  nnleas  the  war-  expressed  in  the  application.  A  failnra 
ranty  be  strictly  complied  with,  the  policy  to  iliseloae  a  mortgage  of  $800  in  the  ap- 
does  not  take  effect.      It  is   a  condition  plication   was  held  to  avoid  the  policy. 

Crecedent ;  and  the   assured  is  estopped  Bowditch,   Sx.    Ina.   Co.   v.  Winslow,   3 

'om  denving  or  asserting  anything  con-  Gray,  415  ;  Packard  n.  Agawani,  &c.  Ins. 

to  his  expense  warranty.  'Blackhurst  Co.,  2  Gi-ay,  334.      So  whei'e  the  appljca- 

»ckell,   3  T.  R.   3S0  1    De   Hnhn  r.  tioD  in  answer  to  a  question  stated  that 

Hartlev.  1  T.  R.  343 ;  Newcastle  F.  Ins.  there  was  an  incuiiibrani;e  un  the  property 

Co.  V.  'HacUorran,  3  Dow,  35G  j  Mill's  v.  of  "about  $3,000,"  and   it  was  in   fact 


.raiytoh 
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tion,  in  this  or  any  other  case,  has  been  occasioned  hj  the  insnrers 
themselves  or  their  agents,  the  assured  is  excused.'    The  usual 


$4,000,  the  ]iolicT  vax  held  Tuid.  Hay.  hu  been  sold  For  taiei,  the  policy  b  made 
mril  V.  New  EuuWd  Mutual  liia.  Co.,  10  void,  though  the  miarvpreBeutations  ar« 
Caib.  iU.  Ana  where  the  policy  was  od  not  made  with  a  knowledge  of  their  fal* 
real  and  penaiial  ratate,  and  the  applicm-  uty,  or  with  an  latent  to  dcocive.  Wil- 
tion  dimloeed  an  incmubrance  of  "about  bur  v.  Buwditch,  &c.  Idi.  Co.,  10  Ciuih. 
$4,000,"  to  A.  ».,  and  the  fact  ww  that  446  ;  Frieamuth  s.  Agawam,  Ac  Co.,  Id. 
there  wna  a  mortgage  to  C.  D.  of  93,000  GST.  So  where  tbe  by-laws  in  a  policy  ao 
on  the  real  and  personal  eatats,  »nd  an-  niade  provide  that  ■  subaeijuent  iusuruice 
other  mortgage  on  the  real  estate  to  E.  F.  made  by  tlie  insured  without  the  comtent 
oftl.lOO,  to*  paljcy  waaheld  void.  And  of  the  inaurera  ahall  avoid  the  policy,  the 
it  inakea  no  tClTerenoe  that  the  iniiuren  procuriuff  a  aubeeouent  valid  iosannoe 
are  an  iucorporuted  company  in  another  annuU  uie  policy  (Burt  c.  People's  MuL 
Slate,  aod  so  may  have  no  lien  on  the  lus.  Co.,  2  uray,  8B8  ;  Carpenter  v.  Frov. 
property  insored  in  thU  State  (Davenport  Wash.  Ins.  Co.,  18  Pet.  486,  and  4  How. 
V.  New  Ens.  Mnt.  Ina.  Co.,  S  Cush.  340);  (IT.  a]224)  ;  but  it' the  aubeequeut  insur- 
nor  tliat  the  moitgage  was  made  before  ance  is  not  valid,  it  does  not  avoid  tbe 
the  mortgagor  acquired  hi>  title,  and  wae  policy  (Clarii  i>.  Hew  Eug.  Hut.  Eire  Ins. 
not  recorded  until  after  the  lieu  of  the  Co,,  6  Cusb.  342  ;  Hardy  v.  Umaa  Uut. 
iuaurauce  oompauy  would  have  attached  Firs  Ina.  Co,  4  Allen,  217};  and  this  ia 
(Packard  a,  Agawam  Hut,  Ac.  Co.,  2  ao,  although  the  underwritera  of  the  void 
Gray,  334).  And  where  the  applicntian,  policy  pay  the  loss  (Philbrook  s.  New 
which  the  applicant  covenanted  was  a  Eog.,  &c.  lus.  Co,,  S7  He.  137).  For 
jnst,  full,  and  true  eiposition  of  the  con-  cases  in  which  the. insured  have  attempted 
dition  and  value  of  tbe  property,  aa  far  as  to  avoid  the  alTect  of  this  sdpulatiou  by 
known,  or  instedal  to  the  ruk,  slated  the  showing  that  the  insurers  or  tliuir  agents 
value  of  the  goods  to  be  insured  to  be  bad  notice  of  the  subeequeut  insurance, 
from  t2,000  to  13,000,  it  was  lield,  the  see  BarrattD,  Union  Uut.,  &c  Co.,  7  Cuih. 
policy  beiug  an  open  one,  that  it  was  not  175  ;  Forbes  d.  Agawam,  Ac  Ins.  Co.,  9 
void,  altliough  the  insurail  knew  that  he  id.  470  ;  Worcester  Bank  s,  Hartford,  &c 
had  not  goods  on  hand,  at  the  time  of  in-  Ins.  Co,,  11  Cush.  SOG  ;  Lowell  v.  Uid- 
snracce,  to  tbe  amount  of  12,000,  if  such  diesex,  Sx.  Ins,  Co.,  8  Id.  127  ;  Schrnck 
representatioD  was  made  ia  good  faith  that  *,  Mercer  Co.,  &u,  Ina.  Co.,  i  Zabr.  447. 
tbe  stock  on  hand,  together  with  the  goods  Tbe  better  doctrine  now'is,  that  if  an  in- 
to be  added  and  kept  during  the  contina-  surance  untnpany  aocept  a  policy,  knowing 
ance  of  the  inlicy,  should  range  in  anionnt  any  fact  nhich  would  make  it  void  S 
from  $2,000  to  $3,000.  Lee  n,  Howard,  Fairly  availedof,  it  is  stopped  1«  set  up  such 
ko.  Ins.  Co.,  11  Cush.  824.  A  represen-  fact  in  defence.  Un.  Hut.  Ins,  Co.  v. 
'tation  in  an  application  for  iusurence  Wilkinson,  13  Wall.  (U,  S.)  222  ;  May  on 
against  &re,  that  a  con nting  room  in  the  Ins.,  S  497  it  aeq.  It  seems,  where  the 
building  which  contains  the  property  in-  subsequent  insurance  ia  the  renewal  of  a 
Bured  ia  wanned  by  a  stove,  and  that  the  former  policy,  or  a  anbetitute  for  it,  that 
stove  sud  funnel  sre  well  secured,  does  not  the  rule  is  tbe  same.  Burt  v.  People's 
bind  the  insured  to  keep  the  stove  amt  Mut.  Ins.  Co.,  2  Gray,  398.  Fraud  in  in- 
funnel  well  secured  when  not  in  use.  Loud  ducing  a  parson  to  aecspt  a  policy  of  in - 
B.  Citizens',  &c,  las.  Co,,  2  Qniy,  221.  surance  will  not  render  an  insarance  com- 
Where  tbe  spplicant  stated  that  the  yany  liable  in  su  action  of  contract  upon 
premises  were  his,  without  anything  more  it,  if,  by  the  terms  of  the  policv.  such  ac- 
apecific  in  n^rd  to  his  title,  and  he  had  tion  cannot  be  maintained.  I'ebbetts  >. 
in  fact  only  a  bond  for  a  deed,  the  policy  Hamilton  Mat.  Ins.  Co.,  3  Allen,  Cfl9. 
was  held  void.  Smith  ».  Bowditch,  lie.  Where  the  policy  contained  this  claiiae  in 
Co.,  6  Cusb.  448  ;  Haraball  V.  Columbian  connection  with  tbe  description  of  th« 
Ins.  Co.,  27  N.  H.  157;  Leathera  ».  property  insured,  "This  policv  not  to 
Ina.  Co.,  24  N.  H.  2G9,  So  where  the  cover  any  loss  or  damage  by  (ire  which  may 
apiilication  represents  that  tbe  property  originate  in  the  theatre  proper,"  the  bur- 
lielongs  to  tbe  insured  only,  and  it  is  in  dun  of  proof  ia  on  the  plaintilf  to  show  a  loss 
fact  owned  by  him  snd  another,  and  where  not  originating  in  the  theatre  proper.  So. 
it  is  repreMDted  as  nniDcumbered,  and  it  hieri.  NorwiahFirelDS.Co.,11  Allen, SSSi 
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BtipulatioQ  in  these  policies,  that  the  ioaured  shall,  upon  any  loss, 
forthwith  deliver  an  account  of  it,  and  procure  a  certificate  from 
the  nearest  clergyman  or  magistrate,  stating  his  belief  that  tlie  loss 
actually  occurred,  and  without  fraud,  i&c.,i8acondition precedent, 
the  i>erforinance  of  which  must  be  particularly  alleged  and  strictly 
proved.'  (a)  But  slight  proof  that  the  certifying  magistrate  is 
the  nearest  one  is  sufficient.*  (6)  And  it  is  sufficient  if  the  con- 
dition be  performed  in  reasonable  time.^  (c) 

1  WonUf  V.  Wood,  fl  T.  a  710  ;  3  H.  Bl.  C7t ;  MuihaU  on  loi.  807-811  {Sd  od.). 

*  Cornell  n.  Le  Boy,  0  Wend.  199.      ' 

■  Lawnnce  v.  Colnmbkn  Ins.  Co.,  10  Peten,  SOT. 

(a)  The  certificate  nod  otber  prclimi-  atroyed,  and  althoDKli  the  valae  ot  the 

iiarj  proof  of  loas,  although  it  itatea  the  property  was   stated   in  the   application 

amount  of  the  loss,  ia  not  admiisihle  evi-  which  waa  eipreuW  "made  part  ot  the 

(lAQce  of  the  Tftlue  of   the   property  de-  policy,   rsfereuue   thereto   beinf;  had   for 

atroyed  (Uoor  v.  ProtectioD  Ins.  Co.,  SO  aescrvptjon  ;"  because  tlie  partiea,  hy  an 

He.  97  ;  Newmark  v.  Liverpool  Ina.  Co.,  eipreaa  atipnlatioD,  made  the  lenditioD  of 

80  Mo.  ISO ;   Farrell  v.   jEtna  Fire  Ins.  such  an  aecount  an  esaeotial  prerpqnisite 

Co.,   7   Uaxt.    (Tenii.)   CIS;    Edgerly  v.  to  the  right  to  i«C0Ter  any  part  of  the  in- 

Farmera'   Insurance   Co.,  48  lova,  614) ;  eunnce.     Wellcome  r.  People's,  jbc.  Ina, 

nor  it  it  made  evidence  if  introduced  by  Co.,  2  Ony,  480.     Bee  Kinglny  t.   Htw 

the  company  to  prove  en  ovcr-raluation.  England,  Ac.  Ina.  Co.,  SCush.  S93.   Where 

^m  V.  Clay,  kc  Int.  Co.,  08  Ho.  IS3.  notice  of  a  loas  ia  given,  bnt  not  acconling 

The  affidavits  and   proofs  of   loss  ara  to  the  by-lawH.  anil  the  insurers,  vithout 

prima  faeU  evidence  for  the  insurer  ss  ad'  oinecting  to   the  form  of  the  notice,  de* 

miuioia  of  the  pleiutilf  (Insurance  Co.  ■>.  cline  paying  the  iots   for  other  renaonis 

Newton,  22  Wall.  {C.  3.)  32) ;   nor  ire  they  »Ul  be  held  to  have  waived  the  H([ht 

bilU  of  lading,   invoices,   Jtc.   (Faine   v,  to  a  more  particular  notice.    Clarlc  n.  ^ew 

Maine,  &c   Ins.  Co.,   89  He.  G6S) ;   nor  England,  ic  Ins.  Co.,  6  Cush.  342  ;  Un- 

oflera  of  purchase  ol  the  property  made  derhill  v.  Agawam,  £o.  Ins.  Co.,  Id.  440. 
after  the  policy  is  isauiid.     Wood  v.  Yin-  lb)  Williams  v.  NiacRra  Fire  Ins.  Co, 

man's,  &c  Ina,  Co.,  128  Mom.  Slfl.  ED  Iowa,  581.     CT.  Gilluan  ir.  Commen-ial 

An  affidavit  of  plaintiff  in  other  pro-  Fire  Ina.  Co.,  20  Hun  (N.  Y.),  93. 
ceedingi,  if  tending  to  prove  the  amount         (c)  Any  conduct  of  the  insorer  which 

of  loss,  ia  an  admis^on  and  may  be  provrd  renders  the  production  of  these  proofs  use> 

Bgainat  him.     Uisprlhom  d.  Farmers'  Fire  Ins,  either   because  he   will   not  rpcpire 

Id*.  Co.,  G3  Md.  47S.  them  or  because  he  appean  satisfied  with 

The  rental  of  a  building  at  the  time  of  those   already  given,  is  a  waiver  of  the 

loiia  ia  competent  on  the  question  of  value,  perfomiance  of  thia  condition.     Williams 

Atlantic  Inturance  Co,  >.  Manning,  S  Col.  v.  Hartford  Ins.  Co.,  G4  Cal.  442 ;   Rokea 

224  :    Graham  e.    Phceniz    Int.  Co.,    77  v.  Amaion  Ina  Ca,  61  Hd.  612;  Harrii  e. 

N.  Y.  171.  Phffiuii   Ina.   Co.,  3fi  Conn.   310;   Mixat 

From  the  piwions  edition  the  follow-  Fire  Ina.  Co,  p.  Tyler,  16  Wend.  (N.  Y.) 

ing  note  of   Mr.   Hay  Is  extractol  :    A  SS. 

policy,  issued  by  a  mntnol  Are  Inanrance         Merely  holding  the  proofe  without  re- 

company,  was  expressly  made  subject  to  turning  them  does  not  waive  the  right  of 

the  proTioinns,  *c.,  of  the  by-laws  of  the  the  company  to  object  to  them   (Bell  v. 

company,  one  of  which  required  that  the  Lycoming  Fire  Ins.  Co.,  19  Hnn  (N.  Y.), 

inanrance  shall  not  be  payable  until  the  in-  238);   nor  does   mere  silcncs  waive  the 

tured  shall  have   delivered  a   particular  right    to    have    such    proofs    fumisbed. 

account  in  writing  nnder  oatii  to  the  com-  Mneller  v.  South  Side,  Ac.  Ina.  Co.,  87  Fa. 

pany,  stating  the  natnre  and  value  of  his  St.  899.     If  a  particular  defect  be  pointed 

interest  thsrein.     It  waa  held  that  such  out,  silence  as  to   others,  i.  g.  defective 

an  account  waa  insafficient  that  did  not  i^eliminary  proof,   is  a  wairsr.     Phillips 

atate  the  natnre  and  value  of  the  insured's  «.  Prot.  Ins.   Co.,  14  Mo.  220  ;   German 

int^rMt  at  the  time  of  the  loss,  although  Ins.  Co.  v.  Ward,  SO  111.  SSO ;   Hartford 

it  statad  that  the  entire  property  waa  de-  Fire  Ins.  Co.  v.  Smith,  8  CoL  422.     And 
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§  407.  DamagM.  In  the  estimation  of  damage*,  the  question 
for  the  jury  is,  the  actual  loss  of  the  plaiatifF ;  which  is  to  be  as- 
certained by  the  expenses  of  restoring  the  property  to  the  condition 
in  which  it  was  before  ;  the  contract  being  one  of  mere  iudemnity . 
Therefore,  in  case  of  the  loss  of  a  building  by  fire,  the  assured 
caiuiot  recover  for  tlic  damage  occasioned  by  the  interruption  or 
destruction  of  his  business,  carried  on  iu  the  building ;  nor  for  the 
gains  which  were  morally  certain  to  come  to  him  if  the  building 
had  not  been  destroyed  ;  but  only  sullicieut  for  the  restoration  of 
that  which  was  insured,  namely,  the  building.^  The  law  of  ma- 
rine insurance  respecting  salrage  does  not  apply  to  [>oliciea  of 
insurance  against  Hre.  They  assame  the  risk  of  the  property  to  a 
fixed  and  agreed  amount.  If  tlie  loss  is  partial,  the  party  is  en- 
titled to  recover  to  the  amount  of  that  loss,  if  less  than  the  sum 
insured ;  and  if  there  is  a  total  destruction  of  the  property,  tlieu 
to  the  amount  of  the  policy,  the  value  stated  being  iu  that  case  in 
the  nature  of  liquidated  damages.'  (a) 

§  408.  WUfol  tramlDg.  Where  the  defence  is  that  the  property 
was  wilfully  burnt  by  the  plaintiff  Iiimself,  the  crime  must  be  as 
fully  and  satisfactorily  proved  to  the  jury  as  would  warrant  tliem 
in  finding  him  guilty  on  an  indictment  for  the  same  offence.*  (i) 

1  NiWop.  S.  American  Ina.  Co.,  1  Sandf.  651. 

"  Liscom  B.  Boston  MuHial  lua.  Co.,  S  Met  205;  Hams  r.  Eagle  Fire  Co.,  E  Johns. 
S6S,  373;  1  PhilJips  on  Ins.  37S:  Vance  v.  Foatar,  1  Irish  circuit  Cas.  61,  ctt«d  i 
St(;[ih.  N.  p.  2031.  By  a  misapprebiiasEoa  of  the  remarks  at  Peunefather,  B.,  in  this 
last  cose,  it  van  enotieaaAj  stated  in  thu  first  edition  of  this  rolume,  that  no  deduction 
nos  to  be  made  for  tho  difTerence  of  value  betireen  new  and  old  materials,  or  any  re- 
ird  had  to  the  cost  of  the  progierty.    See  contra,  Briuley  v.  Natioual  Ins.  Co.,  II 

\x.  195. 

*  Thurtell  v.  Beaumont,  1  Bing.  339.  But  see  contra,  HoOtaaik  v.  Western  In*. 
Co.,  1  La,  Ana.  216. 
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a  refosal  to  pay,  on  gronnds  which  render  Ins.  Co.,  54  Cal.  442;  Harriman  s.  Queen 

preliminary  proof  Dnnecessary,  Is  a  waivnr  Ins.  Co. ,  4D  Wis.  71. 
of  auch  proui.    Blake  v.  Kxch.  Ins.  Co.,  12        Tlie  valuation  of  the  buildin;;,  eiprennd 

Gray  (.\lflss.),  285.     So  vrheu  the  inaured  in  the  policy,  biniis  the  company.     Reilly 

foniisheJ  proofs,  and  the  company  did  not  v.  Franklin  In*  Co.,  43  Wia.  449. 
accept  ihpm,  but  denied  that  any  liabflity         {'>)  On  the  mode  uf  proof  of  a  crime  in 

to  plnintifTs  had  ariwn  under  said  alleged  civil  cases  in  general,  eee  vol.  L  §  13  o. 

policy,   and  refused   to  pay   any  alli-;^  The  decistona  nave  varied  f;reatly,  but  it 

claim  thereunder.      Harriman  o.   Queen  is  now  generally  held,  that  lo  prove  wilful 

Ins,  Co.,   49  Wis.   71  ;    Portsmouth  Ins.  burning  is  not  proving  a  crime,  so  as  to 

Co.  o.   Reynolds.   32   Gratt.    (Va.)   fll3.  compel  proof  beyond  a  reasonable  doubt, 

iio,  a  fall  examination  under  oatli,  of  the  It  in  enongh  if  the  wilful  burning  is  estab- 

insurod,  pnlsUBiit  to  a  stipulation  of  the  lished  by  n  preponderance  of  the  evidence, 

policy,    is    a    waiver    of    defective   proof.  Kane  v.  Hiberaia,  &c  Ins.  Co.,  39  K.  J. 

Badi^r  u.  Phcenii  Ins.  Co.,  49  Wis.  3fl8.  L.  897  ;   Ellis  p.   Buzzell,  80   Me.   209 ; 

(a)  The  total  destmction  need  not  be  Schmidt  v.  N.  Y.  Cn.  Mut.  Ins.  Ca,  1 

an  entire  destniction  of  the  materials.     If  Gray  (MasB.),620;  Wash.  Ina.  Co.  e.  Wil- 

tbe  building  censes  to  exist  as  such,  it  ia  eon,  7  Wis.  169;  Sciitt  t>.  Home  Ine  Co..  1 

toUlly  destivyed.     Williams  v.  Hortfoid  DilL  (C.  Ct)  10^;  past,  %  42S  ;  Am.  L. 
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If  the  defence  is,  that  the  ritk  has  been  materially  increased  con' 
trary  to  a  condition  in  the  policy,  so  as  to  render  the  policy  void, 
the  question,  whether,  upon  the  facts  proved,  the  risk  has  been  so 
increased,  is  for  the  jury  to  determine.'  (a)  But  it  ia  not  necessary 
in  suck  case  for  the  defendant  to  shov  that  any  loss  has  resulted 
therefrom ;  for  it  is  the  change  of  circumstances  and  consequent 
increase  of  peril  that  absolves  the  underwriter,  and  not  tlie  actual 
losB.^(6)     Such  change  of  circumstances  alone,  without  conse- 

I  Cltrr;  d.  Commanwealth  Ina.  Co.,  10  Pick.  S36. 

*  Herriftm  v.  Middleaex  lot.  Co.,  21  Pick.  1S2.     In  this  cue,  It  mu  provided,  in 
the  act  incorporatiiift  tbe  compan;,  that  if  uiy  altentiou  Bhooid  Iw  mads  in  any  bouse 

Ber.,  July,  1873  ;   Veughton  v.  L.  ft  N.  fecta  sliail  eiiet  or  continae  dniiog  tbe 

W.  R.  B.  0>.,  L.  R.  d  Ex.  9S.    The  in-  term  of  the  pulicy,   it  ought  l«  be  em- 

MiTed  in  a  poltcv  agnitiat  tire  may  be  guilty  bodied  in  the  vrittcii  contract."  Eimlall 
or  Buch  gross  niisvouduct,  nuL  amuuiitins  ti.  Jitna  Idb.  Co.,  B  Allen  (Masp. ),  MS. 
to  a  frnudulent  intent  to  burn  tlie  builo^  The  fact  that  a  bnildiug,  inaured  when  oc- 
ing,  as  to  preclude  him  from  recorering  cujiied,  aftenrards  becomes  unoccnpied, 
for  a  loss  of  [lie  same  by  tire.  Chandler  n.  does  not  necessarily  increase  the  risk,  but 
Worcester,  &e.  Ins.  Co.,  B  Cnsh.  (Mass.)  this  queatioD  should  be  left  for  the  jury. 
823;  Hynds  v,  Schenectady  Ina.  Co.,  16  lb.  So  if  experta  are  rallrd  to  show  that 
Barb.  (M.  Y.)  119.  When  tbe  insured  an  unoccupied  buildina  U  more  of  a  risk 
stated  that  the  fire  might  have  originated  than  one  occupied,  and  the  other  side  puta 
in  some  oileil  shavings  in  a  lumber-ioom  in  evidence  Bhowiug  the  location  aud  con- 
in  a  celUr,  this  was  held  to  be  no  eri-  dition  of  the  lot,  tlie  eviilence  should  he 
dence  of  his  wilfully  aetUnc  tlie  place  on  given  to  the  jury.  Cornish  v.  Farm  Build- 
fire.  Farmera',  Ic.  Ins.  Co.  v.  Gargett,  ings,  &c.  Ins.  Co.,  74  N.  Y.  2B5. 
42  Miuh.  287.  On  auch  an  issue,  evidence  [ti]  Mr.  May's  note  on  tbia  point  in 
that  the  money,  Sc,  of  plaintilf  ■aaa  des-  the  previoua  edition  was  as  follows :  "  A 
truyed  by  tlie  fire,  and  tnat  the  property  iirp  iwlicy  isaned  by  a  atock  company 
for  eiceeded  in  value  the  insurance,  is  atipulated  that  the  use  of  thn  buildings 
comfietenL  Farmers',  4c  Ina.  Co.  u.  insured,  during  tbe  continuance  of  the 
Crampton,  43  Mich.  421.  policy,  for  any  tiadeor  business  denomin- 
(a)  Iiockwood  t>.  Middlesex,  Ac.  Ins.  ated  hazardous  or  extra  hazardous,  or 
Co.,  47  Conn.  553  ;  Griswold  v.  American,  apecijied  on  a  mtmnrasid-am  of  special  rata, 
Le.  Ins.  Co,,  70  Mo.  6!>4  ;  Thayer  t>.  Pro.  in  the  terms  and  conditions  annexed  to 
vidence,  Itc.  Ins.  Co.,  70  Me.  'sSl  ;  Rice  this  policy,  should  avoid  tbe  policy,  aud 
t>.  Tower,  1  Gray  (Mass.),  426,  The  per-  that  the  conditions  annexe.!  should  be  re- 
mitting an  officer  who  haa  seized  tbe  sorted  to  in  order  to  eiplaiu  the  righta 
gooils  insnred  on  execution  to  bpU  the  and  obligations  of  the  partii'S,  One  con- 
same  in  the  insured's  building,  if  tlie  risk  dition  was,  that,  if  the  risk  should  be  in- 
is  enhaiic-d  thereby,  would  l«  an  increase  creased,  or  the  pranita  be  to  occupied  bg 
of  the  risk  which  the  insured  had  the  (A*  aaaurtd  at  to  render  the  risk  more  haz- 
means  to  control.  Bice  o.  Tower,  tupra.  ardom,  the  policy  should  be  void.  Dur- 
A  policy  of  insurance,  which  Is  issued  iug  tbe  contrnusnce  of  the  policy,  a  part 
opoil  a  dwelling-house  in  conseqnence  of  of  the  premises  was  used  for  a  tmiie  or  a 
an  express  oral  promise  by  the  applicant  busineas  specified  in  (A«  inenummiiuin  of 
that  it  sbflit  be  occupied,  will  not  be  ipfcial  ralct,  and  not  njentioned  In  tbe 
avoide.1  by  the  failure  to  fulfil  such  prani-  policy,  and  it  was  held  that  this  avoided 
lae,  unless  fraud  is  nroveil,  even  though  the  policy,  although  the  risks  of  the  policv 
tbe  risk  is  thereby  mereased.  Gray,  J.,  were  special  baianis  ;  and  that  parol  evi- 
aays,  "An  oral  representation  as  to  a  dence  was  not  admiKsible  to  show  that  auch 
future  fact  honestly  made  can  have  no  use  did  not  increa.'ie  the  risk,  and  that  such 
effect ;  for  if  it  i»  a  mere  statement  of  an  use  was  in  fact  known  to  the  agent  of  the 
expectation,  aubBei|uent  disiip]>aintraent  company,  who  examined  the  piTuiises,  and 
will  not  prove  that  it  was  untrue  ;  and  agreed  with  tlio  assured  ui-on  what  facta 
if  it  is  a  promise  timt  a  certiiin  state  of  wei-e  material  to  be  stated,  aud  tilled  up 
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quent  increase  of  risk,  is  not  Bufficieat  to  avoid  the  policy ;  aad 
tlierefore  the  erectiou  of  a  wooden  bailding,  in  actual  contact  with 
the  building  insured,  will  not  have  this  effect,  unless  the  risk  is 
thereby  increased.'  The  change  of  use,  too,  must  be  habitual,  or 
of  a  permanent  character.  Thus,  where  the  policy  was  on  premi- 
ses "  where  no  fire  la  kept,  and  where  no  hazardous  goods  are 
deposited,"  a  loss  occasioned  by  making  a  fire  once  on  the  premi- 
ses, and  heating  tar,  for  the  purpose  of  making  repurs,  was  held 
covered  by  the  policy.*  (a)     And  where  a  kiln  used  for  drying 

or  building,  hj  th«  proprietor  thereof,  alter  insannoe  has  benn  made  therean  with  taii 
comnany,  whereby  it  may  be  exposed  to  graator  rUk  or  bizajd  from  fire,  the  ioaunnco 
shall  be  void,  nnfesa  aa  additioaal  premium  shoald  be  settled  with  and  pa.id  to  the  dU 
recCon,  kc  And  the  court  held,  that,  aa  this  couitituted  part  of  the  coutraot  betweeu 
the  ))artiea,  en  alteratioa,  such  as  there  deacribiid,  waa  fatal  to  the  policy.  So  where 
a  similar  proTisiou  was  contained  in  the  policy  itaelf,  the  like  judgmeot  was  given. 
Houghton  B.  Manuracturera'  Mutnal  Fire  Iiis.  Co.,  8  MeL  114,  121.  The  lan|!iiage 
of  tils  court  DQ  this  point  was  an  follows :  "  There  is  another  clause  in  the  policy  t4) 
wbith  the  attention  of  the  court  woe  drawn  at  the  argunv-nt,  which  is  thia  :  'll'^the 
situation  or  circumstances  aSecting  the  risk  upon  the  property  insai^  shall  be  altemi 
or  changed,  by  or  with  the  advice,  agency,  or  conseut  of  the  assured  or  their  agent,  so 
as  to  inurense  the  risk  thereupon,  without  the  consent  of  the  company,  the  policy  shall 
be  void.'  The  court  are  of  opinion  that  this  was  a  stipnUtion  anil  condition,  wichoat 
a  eubatantive  compliance  with  which  the  company,  Irom  the  time  of  its  happeninf;, 
would  cease  to  be  bound  by  the  contnct.  This  proviaion  binds  the  assured,  not  only 
not  to  make  any  slterstion  or  change  in  the  structure  or  nee  of  tha  property,  which 
will  increase  the  risk,  but  prohibits  them  from  introducing  any  practloe,  costom,  or 
mode  of  conducting  their  buainesa,  which  would  materially  increase  the  risk,  and  also 
from  the  discoalinuance  of  any  precaution  reiiresented  in  the  application  to  lie  adopted 
and  practieed  with  a  view  to  diminish  the  risk.  The  clause  in  question,  as  well  as  the 
preceding  clause,  refers  to  the  application  and  the  representations  contained  in  it. 
Taking  this  cIbum  with  the  repreeentstions,  we  think  the  legal  effect  is,  that,  so  far 
a*  these  representations  Set  forth  certain  usages  and  practices  observed  at  the  factory, 
u  to  the  mode  of  conducting  their  business,  and  aa  to  prKcautians  taken  to  gunrd 

%inst  Hre,  it  is  not  only  an  affirmation  that  the  facts  are  tme  at  the  tim»,  hut  in 
ct  a  stipulation,  that,  as  far  as  the  asaured,  and  all  those  entrusted  by  them  vith 
the  cara  and  mansgement  of  the  property,  are  concerned,  such  modes  of  conducting 
the  busiuesfi  shall  be  substantially  observed,  and  such  precautions  substantially  con- 
tioue  to  be  taken,  during  the  continuance  of  the  policy. 

"  By  a  aubstaniial  compliance,  we  mean  the  adoption  of  precautions,  if  not  exactly 
those  stated  in  the  application,  precautions  intended  to  accomplish  the  same  parpoee, 
and  which  may  bo  reasonably  considered  eituallv  or  more  etlicacious.  For  instance, 
when  it  is  stated  that  ashes  era  taken  up  in  iron  hode,  it  waold  be  a  substantial  com- 
pliance if  brass  or  copper  were  substituted.  So,  wlien  it  is  represented  that  casks  of 
water,  with  buckets,  are  kept  in  each  story,  if  a  reserroir  were  plored  above 
with  pipes  to  convey  watar  to  each  stoty,  and  found  by  skilful  and  experienced  per- 
sons to  be  eijuslly  efflcacioue,  it  wonld  be  a  sabatantial  com  pi  is  nee."  If  there  be  no 
such  stipulation  in  the  contract,  but  the  risk  is  materially  increased  by  the  fraud  or 
misconiluol  of  the  assured,  wherehv  the  loss  happens,  it  is  conceived  that  he  cannot 
recover.  Stobbins  v.  Globe  Ins.  Co.,  2  Hall  (N.  Y.),  632.  And  ses  Lonudsbury  «. 
Protection  lus.  Co.,  S  Conn.  459 ;  5  Westora  Uw  Journ.  303. 

'  Stetson  V.  Massachusetts  Ins.  Co.,  4  Mass.  880. 

>  Dobsou  V.  Sotheby,  I  M.  b  llalk.  90. 

the  application,   received    the   preminm,  for  a  portion  of  the  risk,  and  invalid  for 

and  issued  the  policy.      Iiee  n.   Ho^vard  the  residue.      Ibid.      See  also  Brown  e. 

Fire  Ins.  Co.,  8  Gray,  583 ;   Westfall  v.  People's  Mut.  Ins.  Co.,  11  Cush.  280;  Fries- 

Hudson  River,  be.  Ins.  Co.,  2  Ecman,  muthv.  Agawam,  &c.  Ins.Co.,10Cueh.S87. 
88.     And  such  policy  cannot  be  held  valid         (a)  Where  tha  policy  of  insurance  upon 
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com  was  upon  one  occasion  nsed  for  the  more  dangerone  pro- 
cess of  drying  bark,  Thereby  the  building  took  fire  and  was 
consumed,  the  underwriters,  on  the  same  principle,  were  held 
liable.i(a) 

§  409.  Life  liunruoa.  In  the  THIBD  PLACE,  as  to  iNSnRASCE 
DPON  LiTBS.  The  same  principles,  course  of  proceeding,  defences, 
and  rules  of  evidence  are  applicable  here  as  in  policies  on  other 
subjecta  which  have  been  already  considered.*  But  in  regard  to 
the  intereit  of  the  plaintiff  in  the  life  in  question,  it  is  not  neces- 
sary that  it  be  such  as  to  constitute  the  basis  of  any  direct  claim 
io  favor  of  the  plaintiff  upon  the  party  whose  life  is  insured ;  it  is 
suSicieDt  if  an  indirect  advantage  may  result  to  the  plaintiff  from 
his  life ;  and  therefore  the  reciprocal  interests  of  husband  and 
wife,  parent  and  child,  and  brother  and  sister,  in  the  lives  of  each 
other,  are  sufficient  to  support  this  contract.*  (i) 

1  Shiw  V.  Hobherf«,  8  Ad.  ft  EL  7S. 

*  Se«  S  Keat,  Comm.  Sfl5-S70  ;  Ellis  on  Iim.  pp 
pp.  10O-I08,  14a~14fi,  leg ;  Hinhkll  on  Ini.  pp.  770 
8068-2076. 

*  Ibid,  i  Ellit  on  Ins.  pp.  122-128 ;  Lord  v.  DtU,  12  Hut.  115. 

•  trip-b&mmer  shop,  with  tha  macbiaary  act)  irith  the  eonient  and  jMrticipaMon  of 

therein,  contained   a  provision  that   tha  tha  insured,  in  a  building  insnreil  agtinrt 

poUc;  should  be  void  it  the  building  re-  loss  by  Are  as  a  ahoe  mannftictorj,  does 

tnains  unoocupied  over  thirty  days  with-  not  avoid  the  policy  on  tha  building,  nor 

oat  notice,  it  wb4  held  not  erroueooa  to  on  the  atock  tberain.     Boardman  v.  Her- 

instnict  the  jury  that  "it  is  not  aufficient  rimack,  kc.  Ina.  Co.,  S  Cusb.  CSS.     Mr. 

to  constitute  occupancy,  thnt  the  tools  re-  May's  note  in  previons  edition, 
mained  in  the  ahop,  and  tbat  the  plain-  {b)  Yet  if  ihe  insurer  boa  no  interest 

tin's  son  wpnt  through  the  shop,  almost  la  the  life  inaured,  tbe  policy  is  void  as  to 

every  day,  to  look  around  snd  see  if  things  him.     Miaaouri,  ftc.  Ins.  Co.  a.  Sturges,  IB 

were  right,  bat  some  practical  use  must  Kaaa.  03. 

have  been  made  of  the  building."     Keith         It  is  held  in  Singleton  c.  Bt.  Lonia,  ftc 

r.  Quincy  Mutual  Fire  Ina.  Co.,  10  Allen,  Ins.  Co.,  08  Mo.  63,  that  tbe  relation  of 

228.  ancle  and  nephew  is  not  enough  to  aup 

{a)  Barrett  r.  Jermy,   3  W.  H.  ft  O.  port  the  insurance. 
(Ex.)  fins,  54G.     And  where  the  building         A  crpditor  of  a  firm  baa  an  Insurable 

was  reprrsentsd  as   occupied    for  storing  intirest  in  the  life  of  one  of  the  partners 

lumber,  and  having  a  counting-room  in  it,  thereof,  although  the  other  parlnarmay  be 

and  tbe  counting-room  for  a  single  night  entirely  Me  to  pay  tbe  debt,  and  tbe  eirUta 

was  used  as  a  rvsting-place  for  strangeis,  of  the  innureil  is  perfectly  solvent,  and  he 

it   waa  held   that   it  did   not  avoid   the  may  recover  the  whole  amount  insured. 

policy.     Loud  «.   Citizens',  kc.  Ins.  Co.,  Mnrrell  v.  Trenton,  ftc  Ins.  Co.,  10  Ciish. 

2  Gray,  221,  224.     In  this  ca<«,  the  connt-  <Ma!w.)2S2. 

ing-room  waa  warmed  by  a  stove,  which  at  The  contract  of  Ufa  insnrance  is  a  con- 
that  season  (September)  was  not  in  a  aafe  tract  to  lay  a  certain  aum  of  money  on  the 
condition  to  asf,  a  portion  of  the  funnel  in  denth  of  a  penton,  in  consideration  of  the 
the  loft  being  removed.  The  crew  of  a  iliie  payment  of  a  certain  annuity  during 
vessel  tbat  hM  filled  with  water  were  per-  his  life,  and  it  is  not  a  contract  of  indem- 
mitted  to  lodge  in  the  coan ting- room,  but  nity.  Dalby  v.  India,  &c.  Ins.  Co.,  28 
were  eipresaly  forbidden  to  make  any  fire  Eng.  Law  ft  Eq.  312  j  Trenton,  ftc.  Ins. 
in  the  store.  They  did  make  a  fire  there-  Co.  v.  Johnson,  4  Zabr.  [ti.  .1.)  S76.  See 
in,  the  building  was  burned  thereby,  snd  Bevin  v.  Connerticut,  Ac.  Ins.  Co.,  23 
the  inaurera  were  held  lUble.  The  draw-  Conn.  244. 
ing  of  a  lottery  (that  being  an  nnlawful         The  rules  ai  to  concealment  or  misrep 
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....  .. — I  spplj  to  Ufa  nne,  inMnihr  will  Dot  aicnse  the  (aielde^ 

..e  policies,      ir  the  iMtament   i«  Cbaptann  n.  Republic  Life  lus.  Co.,  fl  Bia^ 

untrue,  it  does  not  avoid  the  policr  unleaa  (C.  Ct. )  ^33. 

the  flpplicaut  knew  it  wu  Dot  true.   Union,  The  queation  ofvhat  degrpe  of  inmi- 

&-..  Ins.  Co.  V.   Wilkinaou,   13  Wall.  {U.  ity  n-ill  eicuae  the  act  of  ta^ciug  hia  a%-u 

S.)  222.     But  if  there  is  a  atipulation  in  life  by  the  aasured,  so  aa  to  allow  s  recor- 

the  policy  that  it  shall  be  void  if  any  of  ery  on  the  policy,   haa   been  decirled  in 

the  stBtement<i  in  the  application  are  nn-  vaiioua  waja.     The  moat  atriugent  rule  is 

true,  it  will  be  avoided,  thougb  the  appli-  laid  down  in  Life  Ina.  Co.  v.  Terry,   15 

Mnt  believed  the  atatemeDt  he  made  to  be  Wall.  U.  3.  G30,  which  holds  that  if  the 

true.     Macdonald  t>.  l^w,  &c.  Ina.  Co.,  death  U  caused  by  the  voluntary  act  of  the 

L.  R.  9  Q.  B.  82S.  ioaured,  he  knowing  and  intending  that 

Statementa  in  an  anplieatit>n  for  life  in-  hia  death  ahall  be  the  result  of  hia  act,  bat 
surance  "  upon  the  faith  of  which  "  the  when  hia  reaaoning  faculties  are  So  far  Im- 
policy ia  expressed  to  be  made,  with  a  paired  that  he  ia  not  able  to  understand 
atipulation  that  if  they  shall  be  found  in  the  moral  character,  the  general  nature, 
any  respect  untrue,  the  policy  ahall  be  cousequencefi,  aud  effect  of  the  act  be  is 
void,  are  warrattties,  and  if  untrue,  even  about  to  comiutt,  or  when  he  ia  impelled 
in  a  matter  immaterial  to  the  risk,  iixtj  thereto  by  an  iuaaiae  ioipulae,  which  he 
avoid  the  policy.  Miles  b.  Conn.  Mut.  baa  not  the  power  to  reust,  auch  death  ia 
Life  Ina.  Co.,  3  Gray  (Mass.),  680,  If,  in  death  by  suicide.  Ufe  Ina.  Co,  ii.  Terri-, 
the  representation  on  which  a  life  inaur-  16  Wall.  {U,  S.)  fiSO.  Probably  the  mai« 
ance  is  effected,  a  material  fact  ia  untruly  eenerul  view  is  that  if  the  insured  sets  uii- 
atated  or  concealed,  if  a  general  queation  der  an  irresistible  impulse  to  take  hia  life, 
was  put  which  would  elicit  that  (act,  the  or  his  reaaon  is  so  impaired  that  he  doea 
policy  will  be  void  though  no  apeciiic  ques-  not  nnderstaod  the  moral  character  of  the 
tions  are  asked  reapecting  such  fact,  and  act,  though  he  knows  and  inteoda  that 
thoufth  such  stalenient  at  concealment  death  shall  follow  hia  act,  the  net  ia  not 
ariaea  from  accident  or  negligence,  and  not  auicido  in  such  a  sense  aa  to  avoid  the 
from  design.  Vose  c.  Eagle  Life,  &c.  Itia.  julicy.  Coonecticut,  &c.  Ina.  Co.  v,  Gmoni, 
Co.,  6  Cueh.  (Mass.)  42.  The  exti^uie  86  Pa.  St.  S2 :  Hathaway  r.  National  Ins, 
doctrine  of  these  cases  is  criticised  in  Co.,  48  VL  336  i  Adkios  v,  Columbia  Life 
Horn  V.  Amicable  L,  Ins.  Co.,  64  Barb.  Ina.  Co,,  70  Mo.  27. 
(N,  Y.}  81.  Such  insanity  as  overpowers  conscious- 

If  the  defence  relied  on  ia  the  falseness  nesa,  reason,  anil  will,  ceitainly  excuses  the 

of  the  statements  of  the  insured  in  the  ap  act,  Knickerbocker  Life  Ina,  Co.  e.  Peten, 

plication  for  insurance,  the  burden  of  pToof  42  Md.  414, 

19  on  the com|iany  to  establish  such fsUity.  The  proviso,   "shall  die  by  his  owik 

Grangers'    Life    Ins.   Co,    d.   Brown,    G7  hand,"  includes  suicide  by  swallowing  sr- 

Misjt.  303.  senic,     Hartman  v.  Keystone  Ins,  Co,,  !1 

Aod  the  court  should   not  direct  the  Fenn.  SL  466.     Sea  also  Hoorv  v.  Wool- 
jury  to  find  for  the  defendant  if  there  is  aey,  28  Ene.  Law  &  Eq.  248. 
evidence  on  both  sides.     Moulom.  Ameri-  If  the  death  resnlts  from  an  over-dose 
can  Life  Ins.  Co.,  101  U.  S.  708.  of  medicine  taken  to  relieve  pain,  it  will 

The  defence  of  suicide  by  the  insured  be  s  question  of  whether  tbo  apt  was  cul- 

~'~   ~~  'o  third  parties,  wholly  based  on  the  pnbly  negligent.     Mutual  Life  Ins,  Co,  p, 


such  proviso,  the  death  of  the  assured  by  tjon  should  be  left  to  the  jaiy.  Lawrence 
his  own  hand  will  not  avoid  sach  ajiolicv.  v.  Mutual,  kc.  Ins.  Co.,  6  111.  App.  280. 
Patrick  d.    Excelsior    Life  Ins.   Co.,   67    And  the  question  of  the  insanity  of  tbeio- 


1.  (N.  Y. )  202.  Biired  in  general  should  i>e  left  to  the  jury, 

if  in  a  policy  of  life  insurance  it  is  if  there  is  any  competent  evidence  of  it 

provided  that  the  policv  shall  be  void  if  Insurance  Co.  v.  Rodel,  96  U.  S.  232. 
the  insured  "should  die  by  hia  own  hand;"         The  hnrden  of  proof  in  avoiding  a  case 

tlie  self-destruction  of  the  insured  while  of  suicide  by  showing  inasnity  is  on  the 

insane  la  not  within  the  proviso.    Newton  party-  setting  it  up.     Weed  d.  Mut,,  Ac. 

V.  Mut.  &c.  Ina,  Co.,  76  N,  Y.  426;  Schef-  Ins.   Co.,   70  N.   Y.  661  ;  Knickerbocker 

fer  K,   National   Life  Ins.  Co,,    25  Minn,  Life  Ina  Co.  r.  Petera,  42  Md.  414. 
634;  Breasted  v.  Farmers',  J:c,  Ins.  Co.,  4         An  important  point  iu  the  trial  of  actions 

Selden,  299.     Caritta,  Dean  v.  Am.  Mut,  on  life  ineurancepoliciea  islhatdeclaratioDS 

Ii.  Ins.  Co.,  4  Allen,  96.  of  the  party  whose  life  is  insured,  offered 

But  if  the  proviso  avoids  liability,  in  in  evidence  by  the  defendant,  are  compe- 

case  of  the  death  of  the  insured   by  hia  tent  as  admissions  only  when  he  ia  the 

own  act  or  intention,  whether  sane  or  in-  party  really  interested,      Thua,  where  ■ 
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msn  tskes  out  a  policf  on  bis  lire  in  his  308  ;  McOinlev  e.  United  Statu,  &c.  Ids, 

wifa's  name,  and  id  hia  application  atatea  Co.,  8  Daly  (N,  Y.j,  380.     So  wheK  a 

tfant  he  is  of  correut  and  temperate  ha Lita,  policy  was  taken  out  for  the  benelit  of  the 

bisnire'n  affidavit,  Qled  id  a  suit  by  her  oon  of  theioeured,  ailmiseioiis  by  thefntlior 

for  lepHratioD,   alltOTng  bia  intemperate  oa  to  his  age  and  health  ure  inadmissible 

batnts,  is  admiaaib^  as  on  admission  of  to  prove  that  hia  statemeuta  in  his  applica- 

bera.     Furnias  r.  Mut.  Life  Inn.  Co.,  4S  tion  were  false,  in  sn  action  by  the  son. 

N.  y.  Superior  OL  487.     Wlitra  the  ap-  Mobile,   &c.  Ins.   Co.  v.   Morris,   8    Lea 

fUcation  was  in  the  name  of  a  man  and  (Tenn.),  101.  On  the  issue  of  the  iDsaniCy 
is  wife,  for  her  sole  beuelit,  his  declars-  of  a  parent  of  the  insured,  a  duly  certilied 
tious,  prior  to  the  application,  tending  to  cojiy  of  the  records  of  a  prolwte  court, 
show  tliKt  one  of  the  statements  in  sold  reciting  that  such  parent  had  been  ad- 
application  was  to  bis  knowledge  untrue,  judged  a  lunatic,  is  admissible  to  prove 
was  held  incompetent.  Union  Central  thatfact.  Newton  v.  Mutual,  !;&,  Ins.  Co., 
Ijfelns.  Co.  V.  Cbeever,  36  Ohio  St.  201;  IS  Hun.  {S.  Y.),  G8G. 
Oningen'  Life  Ins.  Co.  v.  Brown,  G7  Miss. 
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LIBEL  AND  SLANDER. 

§  410.  Same  ntlM  sppUMbia  to  both.  As  the  general  princi- 
ples and  rules  of  proceeding  are  the  same,  whether  the  plaintiff 
has  been  slandered  by  words  or  libelled  by  writings,  signs,  pic- 
tures,  or  other  symbols,  both  these  modes  of  injury  will  be  treated 
together.*  In  either  case,  the  plea  of  the  general  issue  will 
require  the  plaintiff  to  prove,  (1)  the  special  character  and 
extrinsic  facts,  when  they  are  essential  to  the  action;  (2)  the 
speaking  of  the  words,  or  publication  of  the  libel;  (3)  the  truth 
ot  the  eoUoquium  i  (4)  the  defendant's  malicioua  intention,  where 
malice  in  fact  is  material ;  (5)  the  damage,  where  special  damages 
are  alleged,  or  more  than  nominal  damages  are  expected. 


.  , -,  did  malidoiuly  compose  itnil  publuli, 

inaamiaz  the  plaiaCiff,  a  certain  false,  icBudiilous,  kdiI  defBiDHtory  libel,  coa- 

tainiii)^  amunj;  otber  tliiuira,  thti  Ulst,  scandalous,  and  defaBiatury  niatteis  folloiriDg.  of 
andcoucemingthe  plaindn',  that  istosaj  [here  atat«  tbe  lilvllous  matter,  in  Aise  e^ihi, 
with  proper  innuendoeii].  By  meaoa  of  the  coniniilting  of  which  gnevtiDces  by  the  niil 
{de/'.iulmUl  the  ptaintia  has  b«^n  brought  into  public  Kcniidal  and  disgrw,  and  greatly 
injured  in  his  sood  name,  and  otherwise  injureil."  [IT  R{ie«inl  damaKe  has  been  8ii«- 
btined,  hy  worila  not  actinnable  in  ihemselved,  it  should  be  here  particnlarl;  all^nd.J 

The  usual  introductory  arerment  at  th»  plaintift'ii  jfood  name  and  reputation,  kc,, 
is  ahoitether  supetfliiaus,  his  good  character  being  ]>resumed. 

Fur  Birtnt  slnniier,  charging  an  indictable  ofTi^uue,  and  not  requiring  a  ipacial  iDdore- 
nent,  the  declaration  is  as  foiluwa   -^ 

—  "  for  thit  the  stud  (lU/endani},  wickedly  intBiiding  to  injure  the  plaintiff,  heretofore, 

to  wit,  oil  ,  in  a  certain  discourse  whinh  he  thrn  had  nf  and  concerning  the  plain- 

tilT,  did,  in  the  preaeuce  and  hearing  of  divm  pemona.  maliL-ioosIv  and  falsely  >lieak 
and  publish  of  and  concerainK  Ihe  plaintifT  the  following  false,  scnndHloua,  and  ile- 
famatury  words,  that  is  to  say  [here  state  the  words,  with  proper  innueudoea].  By 
means,'  &c.,  as  before. 

The  following;  ia  an  example  of  a  count  for  words  not  in  themselves  actionable,  vith 
a  special  inducement    — 

—  "  for  that  heretofore,  and  before  the  speaking  of  the  words  hereinafter  tnantianed,  to 

wit,  at  the court  begun  and  holden  at ,  in  and  for  the  connty  of ,  on 

,  a  certain  action  was  pending  between  the  plaJntilTand  the  asid  (ilt/mdntUi,  upon 

the  trial  whereof  in  said  court,  and  in  thi-  due  courao  of  legal  jiroceediniifs  therein,  the 
plaintitr,  being  iluly  sworn  bf  fore  the  said  court,  made  afflilnrit  and  testified  touching 
the  loss  of  a  certain  promisaory  nnte,  in  cnntmrersy  in  aaid  action,  and  material  to  the 
issue  joined  therein  ;  and  the  anid  {df/cndanl),  wickedly  intending  to  injure  the  plain- 
tiff, did  afterwarils,  on  ,  iu  n  certain  diaconrae  which  he  then  had  of  and  concerning 

the  plaintiff,  in  the  presence  and  hearing  of  divers  persons  malinousW  and  fHlaely  apeak 
and  publish  of  and  concerning  the  pinintiff,  and  of  and  concerning  nia  affidavit  afore- 
B(ud,  the  following  false,  acanilalous,  and  ilefamatory  words,  that  is  to  say,  *Hb'  (mean- 
ing the  plHintiff)  'has  forsworn  himself,'  thereby  menning  that  the  plaintiff  (in  hia 
kffldKTitJ  had  comniitted  Ihe  crime  of  jierjury.     By  means,'  ke.,  ax  before. 
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§  411.  UbeL  QMrtton  of  ivA.  It  vras  formerly  held,  that  the 
question,  whether  the  publication  proved  was  or  was  not  a  lihel,  or 
fllanderoug,  was  a  question  of  law ;  and  the  general  dislike  of  this 
doctrine  has  occasioiled  the  enactment  of  statutes  i  for  the  pur- 
pose of  referring  this  question,  at  least  in  criminal  cases,  to  the 
jury.  Bot  such  statutes  are  now  nuderstood  to  be  merely  de- 
clarator}' of  the  true  doctrine  of  the  common  law;  and,  accord- 
ingly, it  is  now  held,  that  the  judge  is  not  bound  to  state  to  the 
jury,  as  a  matter  of  law,  whether  the  publication  ia  a  libel  or  not; 
but  that  the  proper  coarse  is  for  him  to  define  what  is  a  libel,  in 
point  of  law,  and  to  leave  it  to  the  jury  to  say,  whether  the  publi- 
cation falls  within  that  definition,  and,  as  incidental  to  that, 
whether  it  is  calculated  to  injure  the  reputation  of  the  plaintiff.^  (a) 

§  412.  (1.)  Proof  of  oflolal  oharBotvr.  Where  the  plaintiff's 
office  or  tpecial  (rAaracfer  is  alleged  in  gcTieral  temu,  itis  sufficient 
to  prove,  by  general  evidence,  that  he  was  in  the  actual  possession 
and  enjoyment  of  the  office,  or  in  the  actual  exercise  of  the  call- 
ing, profession,  or  employment  in  qnestion,  without  strict  proof 
of  any  legal  inception,  investment,  or  appointment.^     Thus,  the 

'  32  Geo.  in.  c.  60 ;  ronsHtuHon  of  Maine,  art.  1,  §  4  ;  Const,  of  New  York,  art. 
7,  S  » i  Bev.  SUL  Kew  York,  part  1,  c.  i,  S  21, 

*  Pamiiter  u,  Coupland,  8  M.  4  W.  106,  108 ;  BavlU  o.  Lawrence,  11  Ad.  &  El. 
920.  And  we  Tnson  v.  Erani,  12  Aii.  &  El.  733.  vhere  tho  snme  doctrine  in  giilistan- 
tially  conftrmed.  See  ace.  Dallon-ay  c.  Turrill,  2S  Wtiid.  383  -,  2  ^jtark.  an  Slander,  |i. 
S06,  D,  (t),  1:7  Wendell. 

*  2  Stark,  on  Slander,  p.  5,  by  Wendell.  And  Bee  PictOD  v.  Jackson,  4  C  &  P, 
257. 

(n)  "Tet  it  is  clear,  that,  npoo    ade-  laahaiid  and  v\(b  !a  not  an  eiception  to 

mnrrer,  or  an  answer  in  the  nature  oF  a  this  rulr.   K  therr  is  a  slander  u|>nn  both, 

demnrrer,     the     court     must    drlermine  tbe  liuidnnil  ebould  sup  alone  for  the  in- 

whether  a  catise  of  action  is  wet  out  in  the  jnry  to  him,  and  tliey  should  join  fur  the 

declaration  to  be  sent  to  the  jury.     And  if  injury  to  hir.     The  eicejitionH  to  tlie  rule 

the  jnd)te  presiding  at  the  triHl,  and  the  are  words  spoken  of  partners  in  the  way  of 

jurt-,  should  tliink  the  pnMicntioD  libel-  their  trade,  and  the  cane  of  slander  of  the 

loiia,  atlll,  if  on  the  reconi  it  appear  to  be  litis  of  joint  owner*  of  land.      Dyer,  16 

not  so,  judjtment  must  besrreateii.     The  a,-  Burftes  u.   Ashton,   Yelv.  128;  She|i- 

trua  distinction  prohablv  is,  that,  though  pard's  Action  on  the  Case  for  .'blunder,  G2  ; 

the  conrt  will,  npon  proper  motion  or  p&a  1  Walford  on   Parlies,  &14-£.16  ;  Eliersoll 

of  the  defendant,  judp-  whether  the  p»b-  v.  Knia,  8  Binn.  (P«.)  SSS,  lliirt  v.  Crow, 

iioition,  as  set  out,  constitutes  a  ground  of  7  Blackf.  (Ind.)  351  "     By  Mi'trall,  J.,  in 

action   or   not ;  yel,  if  such  denmrrer  or  Gazynski  e.  Colburn,  1  Gmy  (.Mass.),  10. 

motion  is  OTermleil,  acid  the  cause  goes  to  A  corporation  may  be  liHblc  in  dnmages 

the  jury,  the  judge  is  to  define  what  is  a  for  the  publication  of  a  libel  just  as  an 

lihel.  and  to  l™ve  to  the  jury  to  determina  individual  tnay.     To  eatabli<.h  its  liability 

whether  the  Pulilicirtjon  falls  within  the  the  publication  must  be  shown  to  have 

d^linition  of  the  ofrenne."   By  Thomas,  J.,  been  made  by  its  aotlioritj-,   or  lo  haTB 

flhattuck  r.  Allen,  1  Gray  {Mass,  |,  646  ;  been  ratified  by  it,  or  lo  have  been  made 

Goodrich  r.  Uasia,  11  Met'  (Mass.)  473.  by  one  of  its  seiTsnts  or  agi^nts  in  the 

"When  words   are   spoken   of  two  or  course  of  business  in  which   he  was  om- 

more  persons,  they  cannot  join  in  an  action  rdojed.     Fogg  d.  Boston  &  l^well  R.  B. 

lor  the  words,   because  the  wrong  done  to  Co,,  148  Mass.  SIS. 
one  is  no  wrong  to  the  other.    The  case  o[ 
VOL.   II.  —  20 
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general  allegation  tliat  the  plaintiff  was  a  magistrate,  or  peace- 
officer,  or  an  attorney  of  a  particular  court,  may  be  proved  by  gen- 
eral evidence  that  be  acted  in  such  character.^  So,  it  seems,  if 
he  alleges  himself  &  phytician  :^  though  formerly  some  doubts 
have  been  entertained  on  this  point,  principally  on  tlic  ground 
that  the  statute  prohibited  the  practice  of  that  profession,  with- 
out certain  previous  qualifications.  But  this  objection  proceeds 
On  the  presumption  that  the  law  has  not  been  complied  with; 
which  is  contrary  to  the  rule  of  presumption  as  now  well  settled." 
If,  however,  the  plaintiff  tpecially  alleges  the  mode  of  his  ap- 
pointment, or  otherwise  qualifies  the  allegation  of  his  special 
character,  as,  by  stating  that  he  is  "a  physician,  and  has  regu- 
larly taken  his  degree  of  doctor  of  physic,"  the  special  matter 
must  be  strictly  proved  by  the  best  evidence  of  the  fact.*  But  if 
the  special  matter  does  not  amount  to  a  qualificatioD  of  that  which 
mi(;ht  have  been  more  generally  alleged,  but  is  merely  cumulative 
and  independent,  it  is  conceived  that  general  evidence  would  still 
be  sufficient/  And  where  the  slander  or  libel  assumes  that  the 
plaintiff  possesses  the  character  alleged,  as,  if  he  was  slander- 
ously spoken  of  in  that  character,  by  his  title  of  attorney,"  clergy- 
man,^ or  other  functionary,*  proof  of  the  words  is  sufficient  evi- 
dence that  he  held  the  office. 

§  413.  other  exMiuio  facts.  In  regard  to  the  prefatory  allega- 
tions of  other  extrimic  facta,  these,  where  they  are  material,  must 
be  strictly  proved  as  alleged;  but  if  they  are  in  their  nature 
divisible  and  independent,  this  part  of  the  declaration  will  be 
maintained  by  evidence  of  so  much  as,  if  alleged  alone,  would 
have  been  sufficient^ 

>  Berryman  u.  Wise,  4  T.  R.  SBfl;  oWe,  vol.  i.  %%  88, 83  ;  Jones  o.  StereniR,  11  Priw, 
285  ;  Poarce  o.  Wlink,  G  B.  &  C.  88.     Where  the  words  w*re  charjted  ss  spoken  of  tho 

tlBiiitilf  in  his  office  o(  treasurer  and  collpctor,  erideDce  that  be  wu  treasurer  only  iras 
ehl  insufficient.     Sellers  e.  Till,  4  B.  &  C.  656. 
'  .M«Pherson  p.  Chedeall,  24  Wend.  21 ;  Finch  B.  Gridley,  25  Wend.  489  ;  1  Stwk. 
on  Slnndcr,  p.  381  [405] :  Brown  e.  Minim,  2  Rcii.  Const.  Cl.  2S5. 

■  Smith  P.  Taylor.  1  New  Ref.  196  [4  B.  *  P.  198]:  2  Stark,  on  Slander,  p.  9  [61. 

•  Moisea  v.  Thornton,  8  T,  H.  303  ;  nnlt,  vol.  i.  SS  58.  IBS,  n. 

•  2  Stark,  on  Slnnder,  p.  11,  a.  ip)  [8]. 

•  Bi^rryman  v.  Wish,  4  T.  R.  368. 

T  Cnmmen  p.  Sn.itl^  2  S.  i  R.  440. 

'  Yrisarri  o,  Clement,  3  Binp.  432.  See  also  Heit  ».  Suttoo,  4  H.  &  8.  B48.  fi49, 
per  Bnj-ley,  J.  ;  Bagnall  o.  Underwood,  ll'  Price,  621  ;  Gonld  T.  Hnlme,  SC.  *  P. 
S25. 

»  Si-e  ante,  vol.  i.  S;  B8-88.  87  :  2  SUrk.  on  Slander,  p.  14  [12].  In  libel,  at  in 
other  cnaes,  there  Is  an  ini|K)rtant  difffrence  between  matters  of  mere  allegation  and 
matte™  of  deseription.  In  respect  to  the  former,  a  Tariance  in  proof  as  to  nnmher, 
quantity,  or  time,  does  not  affrrt  the  plaintifTs  riRht  of  recovery ;  bnt  in  respect  to  lbs 
lattT.  the  Tflriance  i<i  fatal.  Hence,  the  day  on  which  a  libel  is  allund  to  W«  been 
publisljed  is  notmateruL     Gates  v.  Bowker,  18  Vt.  23.     . 
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§  414.  (2. )  PnblloBUon.  Blandei.  The  plalntifT  must  alao  prove 
the  fact  of  the  publication  of  the  words  by  the  defendant.  Words 
spokeii  may  be  proved  by  any  person  who  heard  them,  though  they 
are  alleged  to  have  been  spoken  in  the  bearing  of  A.  B.  and 
others.'  (i)    And  here,  also,  if  the  words  are  in  themselves  action- 


(a)  Where  no  apecia)  dsmaf^  an  laid  dntiea  of  his  office,  or  be  of  incb  ft  nature 

SB  tiie   reflolt  or  apokeo  wunU,  and  the  as  (n  injure  hito  id  hU  proreisaion.     FoAter 

Rlaiutifl*  reliee  solely  on  the  injunoue  ef-  v.  Scrippg,  SB  Mich.  37U ;  Gunning  v.  Ap- 

vt  of  the  words  themselves  on  his  repn.  pletun,  68  How.  (N,  Y. )  I'r.  *71 ;  Spieling 

taliuu,  words  must  be  proved  which  come  v.   Andrae,   4G  Wis.   330.     If  one   btntes 

witbiu  one  of  three  cUaaeB.  that  a  clergynisn  was  intoxi<^ted,  this   in- 

1.  The;  must  impute  sn  imlictable  jures  him  in  hia  proff.Eion  and  is  actiona. 
crime  to  the  plaintiff.  The  words  need  ble.  Hayner  f.  Cowden,  27  Ohio  St.  2e2. 
not  allege  the  crime  with  the  precision  of  And  tn  a  itcent  •jan,  the  rule  was  effiniinl 
on  indictniBut,  hut  their  natural  import,  that  worda  or  printed  w-ords  which  are  in- 
viewed  andertbe  circumstances  of  the  case,  jurious  to  a  jierson  in  hit  office,  profession, 
innsl  be  an  accusatiou  of  some  offeuce  cog-  or  calling,  or  which  inipeacli  the  credit  of 
nirable  bj  the  criminal  Inw.  Baniett  «.  a  mBrchaiit  or  tmder.  by  iniputinp  to  him 
Ward,  36  Ohio  St.  107  ;  Borsher  c.  Ktmpp,  insolvency  or  embarrassment,  are  libellous, 
8  Mo.  App.  691  :  Blnckntll  v.  Smith,  8  ;ier  se.  Hayes  v.  The  Press  Company, 
Mo.  App.  *3  ;  HuddlMon  v.  Swope,  71  Limited,  127  Pa.  8l  613.  It  is  held  in  a 
Ind.  430  ;  Drown  v.  Allen,  Bl  Pa.  Si.  S93i  recent  case  that  an  action  will  not  lie  for 
Uftvemeyer  t>.  Fuller,  60  How.  (M.  Y.)  mere  dib)>aragenient  of  the  goods  offered 
Pt.  316  1  Schniigaeur  v.  Kmlich,  92  111.  liy  a  shoj.lceEper  for  sale  without  an  aver. 
847.  Thns,  for eianinle,  to  accuse  one  of  ment  and  proof  of  special  damage,  Uool- 
theft  is  aclionable  (Fawcett  v.  Clark,  48  inf;  r.  Budget  Pnblisliitig  Co.,  144  Mass. 
Md.  4B4J  ;  or  of  an  attempt  to  steal  if  that  258;  but  words  implying  an  imputntion 
is  a  criminal  olTence  (Herdeanx  d.  Davis,  upon  the  general  business  of  the  ahop- 
t>8  Aht.  611)  ;  or  of  blackmailinj;  (Ilobert-  keeper  will  support  an  action  without 
son  D.  Bennett,  41  N.  Y.  Super.  Ct.  66)  ;  proof  of  spfcial  liamape.  Boynton  f.  Shaw 
or  of  ix'ijury  (Hutts  v.  Hutte,  62  Ind.  Stocking  Co.,  146  Uaks.  220.  Thus,  it 
414).  But  if  the  words  do  not  chni^  a  has  Ihcd  held  that  evidence  of  a  publica- 
crime  they  are  not  actionable.  Tims,  to  lion  nf  anfliticleina  neoapapercotilainiiiB 
say  one  stole  windows  from  J. 'a  house  is  stntenipnts  that  a  public  dinner  fumishi-d 
not  actionable,  for  windows  are  not  at  com-  by  a  cnlri-er  "was  wretched"  and  was 
nion  law  subjects  of  larmny.  Wing  v.  servefi  "  in  such  a  way  that  even  hunpry 
Wing,  66  Me.  62.  N'or  is  it  actioDabie  to  barlnriana  might  juhtly  object,"  and  that 
charge  a  woman  with  bring  an  inhnman  "  the  cigars  were  simply  rile,  and  the 
stepmother  ami  lieating  her  child  unmeroi-  wines  not  nnich  better"  would  not  support 
fully  (HeiBler  5.  Brown,  6  NeK  254)  ;  nor  an  action  of  libel  without  proof  of  special 
to  charge  one  who  has  been  a  witness  in  damage  ;  Dooling  e.  Budget  Publishing 
court  with  fal.ie  swearing,  if  the  conrt  Co.,  t"pm;  but  a  general  ditparagement 
hnil  no  inrisiliction  (Hnmm  r.  Wickline,  of  his  moile  of  doing  busini'ss  would  have 
26  Oliio  St.  81 ) ;  or  if  the  words  tiseil  show  been  actionable,  lioynton  v.  Shaw  Slock- 
that  perjury  was  not  meant  to  he  imputed  ing  Co.,  tupi-a.  Under  the  recent  organi- 
(Peiram  V.  Sloltz,  76  N.  C.  349).  The  zation  of  Imdes-unions,  n  system  of  street 
eriminnlity  of  the  act  alleged  is  govemeil  parades  in  front  of  the  shot)  of  an  employt-r 
by  the  law  of  the  place  when?  it  is  alipged  oho  has  rendereil  himself  obnoxiouK  to 
to  have  taken  plaie,  not  hy  that  where  the  the  tradea-nnion,  the  prsona  taking  port 
wniils  were  apoken.  Dnnesne  b.  Weise,  in  the  parade  riirrjing  banners  liearing 
46  ^Vi^I.  290.  inacripliona  more  or  leas  injurious  to  the 

2.  Or  the  words  mnst  accuse  the  plain-  employer,  has  heen  brought  before  the 
tiff  of  having  a  Innthsome  contagions  dia.  courtafor  judicial  construction.  The  court  a 
ease.  Kaucher  r.  Bliun,  28  Ohio  St.  62 ;  have  held  that  although  the  inscriptions 
Bruce  r.  Sonle,  69  Me.  562 ;  Gottliehuet  upon  the  banners  may  be  false,  anil  in 
V.  Hobachek,  36  Wis.  615.  their  nature  not  disparaging  to  the  busi- 

S.  Or  they  mnst  impnte  to  the  plain-  ncss  uf  the  plaintiff,  and  therefore  not  such 

tiff  inefficiency  and  inability  to  fulfil  the  aa  to  constitute  a  libel,  yet  the  panda 
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able,  and  the  slanders  arc  several  and  independent,  it  is  sufficient 
to  prove  as  many  of  them  as  constitute  any  one  of  the  slanderous 
accusations ; '  but  if  they  constitute  one  general  charge,  they  all 
must  be  proved.^  And  in  all  cases,  the  vords  must  be  proved 
strictly  as  they  are  alleged,  (a)  But  though  it  is  not  competent 
for  the  witness  to  state  the  impression  produced  on  bis  mind  by 
the  whole  of  the  conversation ;  ^  yet  it  has  been  held  sufficient  to 
prove  the  substance  of  the  words,  and  the  sense  and  manner  of 
speaking  them.*(fi)     If  they  are  alleged  as  spoken  affirmatively, 

'  2  East,  431,  p^r  tAwreoce,  J. ;  Flower  «.  Pedtey,  2  Eip.  491;  OrpiTood  b.  Bukea, 
4  Biiig.  4<11  i  Comtw^uon  d.  Martin,  2  W.  Bl.  790  ;  Euloy  e.  Moea,  9  Ak.  2eS  ;  Isdey 
•.  Lovpjoy,  8  BiKkf.  *fl2. 

'  Fluwxr  V.  PedlsT,  2  E^  491. 

■  Hdrruaa  v.  Beriagton,  8  C.  &  P.  70S.  A  vitnew  Mnnot  ba  iskeJ,  in  the  drat  in- 
stance, on  hii  eiamiDation  in  cbiiir,  what  he  uaderstood  by  the  wonla;  but  after  a  roun- 
datioD  has  been  laid,  by  evidence  ^honing  aomEthiDg  to  pievcDt  th«rir  beiug  taken  iu 
their  plain  *nd  obrtoas  seiiae,  tbe  witness  may  then  be  aakeil,  witU  refcreDce  tc  thut 
■Tidence,  iu  which  acaae  he  understood  tliem.  Daines  v.  Hartley,  12  Jur.  1093  ;  3 
Eiuh.  200. 

*  Miller  r.  MUUr,  8  Johni.  71 ;  Wbidng  o.  Smttb,  IS  Pick.  364. 

mny  be  considered  anntsancewhich  acoiut         (a)  The  action  cannot  be  aaatnfDed  t^ 

of  equity  will  enjoin.     Sherr;  c.  Perkioa,  proof  of  ditTerent  words  than  those  iill«g«i, 

117    Miss.    214.      ThB   publication   of   a  although  they  are  of   the   same   ini|>ort. 

Bttttement  by  the  proprietor  of  a  college  of  Waid   b.    Dick,    47  Conn.  300  ;  Norton  r. 

ahorthand   and    typewriting,    teachiiie   a  Gordon,  16  III.  38;  Saiidfoiii  v.  Gnildia.  15 

certain  Bystem  of  nhorthand,  to  tbe  effect  Id.  228  ;  Smith  v.   Holliater,  32  Vt.  695. 

that  tliB  inventor  of  the  system  can  re-  The  defamatory  worda  mtwt  be  proved  as 

commend    her   teaching  but  cannot    re-  laid  ;  and  it  is  a  fetul  variance  if  the  worda 

commend  that  of  anotlier  teacher  who  is  as  alli-ged  nra  materially  i^ualifieii   by  evi- 

nung  his  name  without  authority,  and  for  dence  of  wonta  not  contained  in  the  dec- 

wbosfl  C«acbing  he  would  not  be  iitsponai-  liratiun,  altbough  sucb  wnrds,  asqnalilted, 

ble,  is  in  itself  matter  dAnmii^ng  the  other  are  still  liliellons.     Rainy  s,  Braro,  4  P. 

teacher  in  her  office,  profeaaion,  calling,  or  C.  App.   287;  Barrows  v.   Carjienler.   11 

trade,  and  is  libellous  without  the  tntro.  Gush.   (Mass.)    1S3.     But  sec   Miller   b. 

ilitcCion  of  proof  nf  special  damage.    Price  Miller,  8  Johns.  (M.  Y.)  74,  cmtrt.     See 

ir.   Conway,    131    Pj,    St    3l0.      Worda  also  Bull.  N,  P.  5  ;  Nye  o.   Olis,  8  Mass. 

spoken  or  written   imputing  mental  de-  122.    So  if  the  complaint  slates  the  slander 

rangeini^nt  to  a  bank  teller,  even  though  to  be  an  accusation  of  theft,  and  the  proof 

it  is  said  tint   tbia    derangement  arises  iaofoneof  emlMz;iIement,  thiajsa  variance 

from  ovar.zealous  application  iu  bin  era-  (Schulie  v.  Foi,  53  Md.  87);  or  if  the  al- 

ployment,  and  la  thus  calculated  to  eicita  legation  is  of  an  accusation  of  lariTcuy  and 

the  sympatliy  of  those  who  hear  or  reail  the  proof  ia  of  one  of  deeeptinn  and  fraud 

the  words,  are,  ueverthlesa,  aetionabls  as  (Perry  v.  Porter,  121  Muss.  338) ;  but  il  ia 

a  libel  or  slander  withont  proof  of  a  B;<e-  true,  as  slated  in  the  text,  that  proof  only 

cial  damage,  since  the  imputntion  of  m-  nf  the  substance  of  the  words  is  necessary, 

sanity  agninst  a  man  employed  in  a  posi-  Albin  w.  Parks,  2  111.  App.  676. 
tiou  of  trnat  and  contidence,  eucb  as  that         [b)  So  if  Ihe  words  complained  of  were 

of  a  bank  teller,  no  matter  how  it  arises,  written,  and  the  contents  of  tbe  writing 

ninst    necessarily   injure     the   person   of  are  proved  by  secondary  evidence,  the  wit- 

vrhom  tbe  words  are  spoken  in   his  bnsi-  nesaes  wbu  testify  as  to  the  i.'onteats  of  the 

ness.     Moore  v.  Francis,  121   N.  Y.  206.  writing  must  be  able  to  testify  what  tli« 

If  they  fn.iI   to  come  under  either  of  these  worda  were  and  not  what  their  iinpreisioiu 

closaeH,   some  special  damage  must  be  al-  of   the  meaning  of  them  were.     Bainy  i^ 

leged  an[|  proveil  iu  order  to  render  the  dr.  Bravo,  L.  B.  4  P.  U.  287. 
fandant  liaWe.     Pollani  b.  l.yon,  91  U.  S. 
22j  ;  Dean  v.  Miller,  66  Ind.  110. 
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proof  that  they  were  apoken  interrogatively  will  not  support  the 
count.'  So,  an  allegation  of  words  in  the  second  person  is  not 
proved  by  evidence  of  words  in  the  third  person;'  nor  is  an  alle- 
gation of  slanderous  words,  as  founded  on  an  asserted  fact,  sup- 
ported by  proof  of  the  words  as  founded  on  the  speaker's  belief 
of  such  fact.'  Nor  will  evidence  of  words  spoken  as  the  words 
of  another  support  an  allegation  in  the  common  form  as  of  words 
spoken  by  the  defendant*  Words  in  ti  foreign  language,  whether 
Bjwken  or  written,  mustbe  proved  to  have  been  understood  by  those 
who  heard  or  read  them ;  and  a  libel  by  pictures  or  signs  must 
also  be  shown  to  have  been  understood  by  the  spectators, '(a)  If 
the  libel  is  contained  in  a  letter  addressed  to  the  plaintiff,  this  is 
no  evidence  of  a  publication  in  a  civil  action,  though  it  would  be 
sufficient  to  support  an  indictment  on  the  ground  of  its  tendency 
to  provoke  a  breach  of  the  peace.^  But  if  the  letter,  though  ad- 
dressed to  the  plaintiff,  was  forwarded  during  his  known  absence, 
and  with  intent  that  it  should  be  opened  and  read  by  his  family, 
clerks,  or  confidential  agents,  and  it  is  so,  it  is  a  sufficient  pub- 
lication.^ {b)  If  it  was  not  opened  by  others,  even  though  it  were 
not  sealed,  it  is  no  publication." 

§  415.  Fnblioatdon.  Ub^  The  publication  of  a  libel  by  the 
defendant  may  be  proved  by  evidence  that  he  distributed  it  with 
his  own  hand,  or  maliciously  exposed  its  contents,  or  read  or 
eang  it  in  the  presence  of  others ;  or,  if  it  were  a  picture,  or  a  sign, 
that  he  painted  it;  or  if  it  were  done  by  any  other  symbol  or 

1  Bamea  v.  Holloway,  8  T,  R.   160.     Proof  of  special  dtmaj^  mnitlra  confined  to 

tlie  evidencs  of  persona  who  receired  tbe  aUilderoua  atat«njeiits  from  the  defendant 
himself.  Botherford  v.  Ev«n»,  4  a  4  P.  7*  ;  a.  c.  6  Biiig,  451 ;  Ward  r.  Vk'eeka.  7 
Bing.  21 1. 

*  AvnriUo  tJ.  Rogera,  BiiU.  N,  P.  6  i  Whitiug  p.  Smith,  13  Pick.  304  ;  Millar  o. 
Miller,  8  Johns.  74. 

»  i:ouk  V.  stokes,  1  M.  k  Eoh.  237.  And  see  Brooks  v.  Blonahard,  1  Cr.  S.  M.  77B  ; 
Hancock  u.  Winter,  7  Tnunt.  205  ;  a.  c.  2  Manh.  fiD2. 

*  Mcpherson  v.  Daniels,  10  B.  &  C.  274  ;  Bell  v.  Byrne,  13  East,  554.  And  see 
Walter*  P.  Maoe,  2  B.  &  Aid.  766  ;  Zenol.io  o.  Aitell,  6  t  R.  102. 

*  2  Stark,  on  Slander,  p.  14  113}  ;  Du  Bost  d.  Bertaford,  2  Canipb.  612. 
«  2  Stark,  on  Slaader,  p.  S3  [35Ji  Hoilges  v.  SUte,  5  Humph.  112. 

1  Delcmix  l>.  Tlifvenot,  2  Stark,  63;  Pbillipa  d.  Jansen,  2  Eap.  024:  Ahern  u. 
ilasiiire.  1  Aiinst.  &  McCartn.  39. 

>  Cliitterbnck  ».  Chatfers,  2  Stark.  471  ;  Lyle  v.  ClasoD,  1  Cainea,  6S1. 

(i)  If  the  words  charRcd  were  srioken  foreign  laogoage,  the  declaration  must  al- 

in  a  foreign  langiini^e,  thej  nhaiild  lie  set  lege  that  the  hearers  tindeistcxid  them,  and 

fortli  in  the  declaration  in  such  langiinge,  so   must  he   the  proofs.    Zeig  v.   Ort,  S 

with  an  English  translation.     If  they  are  Chand.  (Wis.)  26. 

set  forth  in  Rncliflh  withnnt  a  translation,        (6)  A  slander  apoken  only  in  the  prps- 

and  th"  proof  is  that  thej  vrere  spoken  in  ence  of  the  plnintifTs  own  rninily  is  still 

•  foreign  tongue,  the  action  cannot  be  sub-  nulilinhe'1,snmcienl1y  to  support  an  action. 

tained.     1(  tbe  no^U  were  spoken  in   a  Miller  c  Johnson,  79  IlL  63. 
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parade  that  he  took  part  in  it,  for  the  purpose  of  exposing  tho 
piaintiS  to  contempt  and  ridicule.'  But  to  show  a  copy  of  a 
caricature  to  an  individual  privately,  and  upon  request,  is  not  a 
publication.*  Nor  is  the  porter  guilty  of  publiBhiug,  who  delivei-s 
parcels  containing  libels,  if  he  is  ignorant  of  their  contents.^  SvT, 
if  ono  sells  a  few  copies  of  a  periodical,  in  which,  among  other 
things,  the  libel  is  contained,  it  is  still  a  quCBtion  for  the  jury, 
whether  he  knew  what  he  was  selling,*  If  the  libel  was  published 
in  a  newspaper,  evidence  that  copies  of  the  paper  containing  it 
were  gratuitously  circulated  in  the  plaintiff's  neighborhood, 
though  they  be  not  shown  to  have  been  sent  by  the  defendant, 
who  was  the  publisher,  is  admissible  to  show  the  extent  of  the  cir- 
culation of  the  paper,  and  the  consequent  injury  to  the  plaintilT.^ 
§  41C.  Bame  aubjAot.  Evidence  that  a  libel  is  in  the  defen- 
dant's handwriting  is  not,  of  itself,  proof  of  a  publication  by  him ; 
but  it  is  admissible  evidence,  from  which,  if  not  explained,  pub- 
lication may  be  inferred  by  the  jury;  the  question  of  publication, 
where  the  facts  are  doubtful,  being  exclusively  within  their  pro- 
vince.* (a)  The  mode  of  proof  of  handwriting  has  been  already 
considered.'  Ifthe  manuscript  is  in  the  defendant's  handwriting, 
and  is  also  proved  to  have  been  printed  and  published,  this  is  com- 
petent evidence  of  a  publication  by  him.*  Where  the  action  for  a 
libel  is  against  the  printer  or  bookaeller,  the  fact  of  publication 
may  be  proved  by  evidence  that  it  was  sold  or  issued  by  him  or  in 
his  shop,  though  it  were  only  in  the  way  of  his  trade;  or  by  his 
agent  or  servant,  in  the  ordinary  course  of  their  employment;  and 
this,  whether  the  master  were  in  the  same  town  at  the  time,  or 
not;  for  the  law  presumes  him  to  be  privy  to  what  is  done  by 
others  in  the  usual  course  of  his  business,  and  the  burden  is  on 
him  to  rebut  this  presumption,  by  evidence  to  the  contrary;  such 

1  2  Stark,  on  Slander,  pp.  18,  44  [491  ;  Do  Lihellis  Pnmwris.  6  Co.  72.1  ;  Lsmbe's 
V.  Hudson,  7  Ad.  &  EL  233.  Lending  a  libellons 
to  n  printer,  ix  pHhlicatlon.  thoitgh  it  be  returned 
's  Cae.  7S  1  2  Stark,  on  SUsder,  p.  44  mi 

-  u.uith  o.  Wood,  3  Csmpb.  323. 

»  Dsy  ir.  Brennj,  2  M.  &  Rnb.  64. 

*  Chohb  o.  Flannaawi,  6  C.  *  P.  431. 

*  GatheriolflP.  Miall,  15  M  ft  W.  819;  If)  Jiir.  887. 

*  Rex  0.  Benre,  1  Ld.  Rnyni.  417  :  Lamhe's  CHse,  9  Co.  59:  Baldwin  b,  Elphinirton, 
S  W.  Bl.  1038.  And  see  Rox  v.  Almon,  5  Burr.  2686 ;  The  Secen  Bishops"  Cms,  4  St. 
Tr.  304  ;  Rex  c.  Johnston,  7  East,  83,  fi8. 

T  Si-o  ante,  yo\.  i.  §§  !)7rt-.'>81. 

*  K.'giDa  V.  LoTBtt,  9  C.  4  P.  482 ;  Bond  ir,  Donglaa,  7  C.  ft  P.  636. 

(o)  So,  where  the  defendant  thrpntenetl  some  evidence  for  the  jury  that  the  defen. 
to  puhlish  libellous  matter  of  the  plaintilf,  dnnt  viiin  the  author  of  the  libel.  Bent  a. 
uiil  it  was  afterwsrda  publiiibed,  tbi£  ia     Mink,  M  luwa,  578. 
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as,  that  the  libel  was  sold  clandestinel7,  or  coatrary  to  his  orders, 
01-  that  he  was  coDRned  id  prison,  so  that  his  servants  had  no 
access  to  him,  or  that  some  deceit  or  fraud  was  practised  upon 
him,  or  the  like.*  If  the  defendant  procure  another  to  publish 
a  libel,  this  is  evidence  of  a  publication  by  the  defendant,  when- 
ever it  takes  place.*  The  sending  of  a  letter  by  the  post  is  a  pub- 
lication in  the  place  lo  which  it  is  sent ; '  (a)  the  date  of  the  letter 
is  prima  facie  evidence  that  the  letter  was  written  at  the  place 
where  it  is  dated;*  and  the  postmark  is  prima  facie  evidence  that 
the  letter  was  put  into  the  office  at  the  place  denoted  by  the  mark,' 
and  that  it  was  received  by  the  peraon  to  whom  it  was  addressed.* 
§  417.  (3. )  Trntli  of  ooUoqnlnm.  The  plaintiff  must  prove  the 
thith  of  the  colloquium,  or  the  application  of  the  words  to  him- 
self, and  to  the  extrinsic  matters  alleged  in  the  declaration,  where 
these  are  material  to  hia  right  to  recover.'  The  meaning  of  the 
defendant  is  a  question  of  fact,  to  1m  found  by  the  jury.*(()    It 

>  Bex  0.  Almon,  G  Burr.  26BS  ;  Bex  n.  Walter.  3  Esp.  21 ;  Rex  v.  Gnkb,  1  M.  k 
Ualk.  433  ;  2  Stark,  ou  Slander,  )>p.  28-32  [30-34].  If  the  act  of  the  ttrvaat  wai  be- 
joDd  the  acn\ie  of  liig  pm  ploy  meat,  it  U  no  evidence  of  a  publication  by  the  inaeter. 
HardioK  V.  Greeniufi,  1  Holt's  Caa.  fiSl;  s.  u.  1  J.  R  Moore,  477 ;  Bex  v.  Woodrall,  1 
Hawk.  F.  C.  u.  73,  J  10.  n.  (Uj  Leach);  onto,  vol.  L  j  23*. 

■  Rex  D.  JohiDMiu,  7  East,  flS. 

*  Bex  B,  Wal£on,  1  Ciinipb,  2IS.  Wbether  it  Ii  also  a  publication,  or  evcD  a  tnia* 
demeanor  in  the  plai.'e  /i-am  which  it  is  sent,  quten  i  and  see  Rex  o.  Burdett,  4  B.  & 
Aid.  95. 

*  Bex  V.  Burdett,  4  B,  &  AM.  OS. 

*  Rex  «.  Johnson,  7  Eut,  t&;  Fletcher  d.  BraddfU,  S  Stark.  01.  See  2  Stark,  on 
Slander,  p.  36  [3S|. 

«  Shipley  p.  Todliiinter,  7  C.  *  P.  880;  WarroD  e.  Warran,  i  Tyrw.  860;  Callan  t>. 
Gavlnrd.  3  Wottn,  Sil. 

I  Stiailei-  e.  Sor^'ler.  87  111,  404. 

'  OldbBiii  r.  IVnke,  2  W.  Bl.  B5B,  962;  s.  c.  Cowp.  276, 278;  Van  Vecbten  r.  Hop- 
kina,  G  Johitx.  211;  Roberta  d.  Camden,  fl  East,  63,  06.  If  the  innuendo  does  not  re- 
fer to  ■  prei'edinft  allegation,  but  introdnces  new  matter,  not  eBsential  to  the  action,  it 
neeJe  not  be  proved.  Ibid.  It  is  for  the  judge  to  decide  whether  tho  publication  it 
CHpnble  of  tbe  meaning  ascribed  to  it  b;  an  innnendo,  and  for  the  jarj'  to  deoids 
vlii'tber  Buuh  meaning  is  tmly  ascribed  to  it.  blagg  v.  Stuart,  10  Ad.  &  El.  n.  b. 
899. 


in   the   compoaition   —   -  — 

written  by  one  of  them,  which  latter  was  plaintiff  intends  to  relv  should  be  alleged 

afterwards  put  into  the  post-office  and  sent  in   the   complaint  itself.      Havemever  v. 

by  mail  to  the  petaon  to  whom  it  was  ail-  Fuller,  80  How.  (N.  Y.)  Pr.  816  ;  Saiva- 

dressed,  thU  was  held  competent  and  suf-  telll  v.   Ohio,  9  Mo.  App.  155  ;  Gaull  f, 

ficient  to  prove   a  pHblioilion  by  both.  Babbitt,  1  111.  App.  ISO  ;  Bloss  v.  Tobey, 

MillerD.  Butler.  «Ciisb.  71.  2  Pick.  (Mass.)  820;  Carter  p.  Ardi-ews. 

(*)  The  office  of  the  colloiiiiinm  or  in-  18  Id.  1  ;  Snell  v.  Snow,  13  Met  (Mass.) 

niiendo  is  merely  eiplanatory  and  it  l>er.  278;   Goodrich  o.  Davis,  11  Met.  (Mass.) 
forms  this  liuty  properly  only  so  far  m  "' 
facts  alleged  in  the  complaint  bear  ou 

allegations.     An  innuendo  therefore  —      — ^      

not  be  used  to  extend  the  coinplaint  so  facts,  and  the  innuendo  was  that  the  dc- 

that  it  may  cover  facta  not  allc^  in  it,  fendant  meant  thereby  to  charge  the  plain- 
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may  be  proved  by  the  testimony  of  any  persons  conrersaot  with 
the  parties  and  circumBtancea ;  and,  from  the  nature  of  the  case, 
they  must  be  permitted  to  some  extent  to  state  their  opinion, 
conclusion,  and  belief,  leaving  the  grounds  of  it  to  be  inquired 
into  on  a  cross-examination.'  (a)  If  the  words  are  ambiguous  and 
the  hearers  understood  them  in  an  actionable  sense,  it  is  suffi- 
cient ;  for  it  is  this  which  caused  the  damage ;  and  if  a  foreign 
language  is  employed,  it  most  appear  to  have  been  understood  by 
the  hearers."  The  rule  is,  that  words  must  be  construed  in  the 
sense  which  hearers  of  common  and  reasonable  understanding 
would  ascribe  to  them ;  even  though  particular  individuals,  better 

1  a  Stark,  on  Slander,  p.  4fl  [51].  Eridance  that  tlia  pUlntilT  bsd  been  mad*  ths 
iinbject  of  Unghter  at  a  [inbKu  meeting  ia  admusitik:  for  this  porpose,  bb  well  w  in 
pro'>r  of  dsmsges.     Cook  v.  Ward,  6  BiDg.  409. 

'  2  Stark,  un  Slandv,  p.  iB  [51];  t'lmtwood  t.  Curley,  Uob.  208;  Keen  v.  SdO;  1 
Cluke  (lowB),  182. 

tiff  witb  embezzlement,  it  was  held  tbat  it  der  bim  liable  to  a  criminal  prosecDlioa, 
the  statemeiitB  of  tbe  bill  tbemaelven  did  or  a  meiv  failure  to  perform  a  contract,  for 
bot  ainount  to  a  clurge  of  embezxlement  which  he  could  oul;  be  made  anawerable  in 
no  iunuendo  could  eiilaree  the  meaning  to  a  dvil  action.  Struthers  e.  PeMock,  11 
iadude  such  a  charse.  Johnson  D.  Brown,  Phila.  (Pa.)  287;  Hsya  p.  Ball,  72  N.  Y. 
13  W.  Vo.  71.  So,  again,  if  the  H'orda  418.  In  doing  this  the;  take  into  aceoont 
ire  priiTta/aeie  innocent,  and  the  plaintllT  all  the  circuiustauces  ettendiag  the  atter- 
contendft  that  they  are  ironical,  be  munt  auce  of  the  words,  t.  e.  the  time,  place, 
Kate  the  facts  on  which  he  relies  to  eiip-  and  wottIe,  and  the  perDona  atteriiig  them, 
port  this  contention;  a  mere  innuelido  that  Kiddall  d.  Thayer,  127  Mass.  187;  Down- 
such  was  the  purpoi't  of  the  words  will  not  iiig  v.  Brown,  3  Col.  371. 
be  enoi^h.  Stewgrt  v.  Wilson,  23  Minn,  (a)  In  proving  the  application  of  tba 
H9.  And  on  the  other  hsnil,  if  the  words  langnage  of  an  alleged  libel  to  the  perBoa 
in  their  ordioary  eigniticattou  impute  a  who  is  tba  subject  of  it,  witneeaeB  may  be 
crime,  the  defendant  must  ahow  that  he  so  aeked  their  opinion  as  to  tbo  meaning  and 
limited  ttium  at  tlie  time,  or  that  tbay  intent,  and  what  is  their  nnderstan'ling  of 
were  spoken  under  such  circumstances,  particular  expivaaiona.  Miller  t.  Butler, 
that  the  bystanders  did  not  underotand  6  Cush.  (Mass.)  71;  Rassell  c.  Kclley,  54 
tbero  as  ao  imiiuting  tbe  crime.  Millar  Gal.  641;  ante,  Tol.  i.  S  i*^-  Sea  also 
V.  Johnson,  79  111.  OB.  As  the  injury  for  Goodrich  r.  Davis,  11  Mat.  (Masa,)  473- 
whi(^  the  law  eiTes  damages  ia  the  iqjury  But  si'e  Snell  v.  Snow,  13  Met.  (Haaa.) 
to  the  reputation  of  the  pliiiiitiir  in  the  278;  Van  Vechten  t>.  Hnpkti.a,  5  Johna. 
lainda  of  those  that  hear  the  blander,  it  (N.  Y.)211;  Gibson  v.  Willianw,  1  Wend, 
follows  that,  to  use  the  langusge  of  Parke,  (?J.  Y.)  320;  White  a.  Sayward,  83  Me. 
B.,  ill  Hankiuson  e.  Bilby,  18  M.  &  W.  322;  McCue  v.  Fergusou,73  Penn.  St.  333. 
442,  "The  effeut  of  the  woiils  uaeti,  and  In  Daine*  c.  Knrtlay,  3  Etch.  200,  it  was 
not  the  meaning  of  the  party  in  uttering  held  that,  unless  a  foundation  is  laid  by 
them,  ia  tba  test  of  their  being  actionable  showing  that  something  haJ  previously 
or  nor;  that  is,  Jirst  ancertain  the  moaning  passed  which  gave  a  peculiar  character  and 
of  the  words  thenuelvee,  and  then  give  meaniu^  to  some  word,  the  question  cannot 
them  the  effect  any  reasonabla  bystander  be  ]iut  to  a  witness,  "  What  did  you  un- 
would  alEl  to  them."  derstand  by  it?  "  Where  the  slander  ia  al- 
If  the  language  Is  ambiguous  the  jury  leged  to  have  been  made  not  indir«cttemia, 
is  to  determine  which  of  the  meanings  was  but  hy  exviressions,  geatnrea,  and  intona- 
the  one  which  waa  conveyed  by  the  da-  ttonsnF  voice,  it  iscoiiijietent  for  witnassea 
feudant  to  his  hearvm  when  lia  spoke  the  who  heard  the  expressions  to  Slate  what 
words  (Thompeon  ».  Powning,  15  Nev.  they  underetood  the  defeniiant  to  mt*n  by 
195),  e.  g.  where  the  language  might  be  them,  and  to  whom  he  intended  to  apply 
construed  as  imputing  to  the  pluioti^'  them,  Leonard  v.  Allen,  11  Cush.  (MoblJ 
aitber  sucb  fraudnlent  deeds  as  would  reu-  241. 
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loformed  on  the  matter  allnded  to,  might  form  a  different  judg- 
ment on  the  subject.^  But  where  the  words  are  spoken  in  rela- 
tion to  extrinsic  facta,  in  respect  of  which  alone  they  are  actionable, 
as,  where  they  are  spolien  of  one  in  his  office  of  attorney,  it  is  not 
necessary  to  prove  that  the  hearers  knew  the  truth  of  the  extrinsic 
facta  at  the  time  of  speaking;  for  they  may  afterwards  learn  the 
truth  of  the  facts,  or  may  report  them  to  others,  who  already  kno7 
the  truth  of  them.^  Where  the  libelloua  words  do  themselves 
assume  the  existence  of  the  extrinsic  facts,  there,  as  we  have  juat 
seen,  they  need  not  be  proved.  ^ 

§  418.  (4.)  MaUce.  iDtent  As  to  the  proof  of  malice  or  inten- 
tion. If  the  words  are  iu  themselves  actionable,  malicious  intent 
in  publishing  Uiem  is  an  inference  of  law,  and  therefore  needs  no 
proof;  though  evidence  of  express  malice  may  perhaps  be  shown, 
in  proof  of  damages.  *  (d)    But  if  the  circumstances  of  the  speak- 

>  Par  Pollock,  C.  R,  in  HanklaHiD  if.  BUb;,  Ifl  M.  &  W.  44G. 

*  Fleetwood  u.  Ciiriey,  Hob.  268. 

*  Joltefi  D.  Steveiia,  11  Prire,  235  ;  Boenall  e.  Undirwood,  Id.  621  ;  Qould  v.  Hulms, 
8  C  If  P.  S25  ;  Yrisam  v.  Clement,  3  Bing.  432. 

*  Stsrk.  OD  Slander,  p.  47  [S3l.  Aud  see  Bodwell  o.  Osgood,  3  Pick.  S79,  SS4. 
Where  the  trnth  or  the  worda  hud  ijeca  {ileaded  iii  juatilicatioa,  itid  the  plaintilT  at  tbe 
trisl  oHerwl  to  accept  an  apolocy  and  nominal  dimaitas,  if  the  defendant  vould  with- 
dmw  the  juKtilication,  which  the  defendant  refuaed,  but  did  not  Bttenipt  to  prore  it ; 
thb  conduct  ww  held  proper  for  the  jury  to  consider,  with  reference  to  the  aueatian  of 
malice,  as  wdl  m  to  that  ol  damagRS.  Simpeoa  d.  Roliinaon,  18  Law  J.  Q*  B.  73  ;  18 
Ad.  &  El.  K.  &  &11.  (A)     In  an  action  for  a  libel  in  charging  the  plaiottff  with  murder 

(t)  There  is  no  necegnttj  of  proving  And  this  malice  in  fact,  or  expresa  malice, 

nialii-e  in  an  action  of  libel  or  aUuder,  lie-  ig  to  be  found  by  the  Jury  troni  the  facta 

canae  ui  injury  ia  doDe  to  the  reputation  of  the  oaae.      Swan  v.  Tappan,   5  Cusb. 

of  the  plaintitr  by  a  false  diapangement,  (Mass.)  104;  Lenia  o.  Chapman,  Ifl  ^.  Y. 

whetbermalieioosornot.   Proof,  therefore,  369;    Buah   v.   FroBBer,   11    H.   Y.   35S ; 


of  Ihe  uttrrsnra  of  tba  vorda 

aorima 
tiff.      Hamiltan  tr. 


la  enough  ti 
hr  the  iJain 


Dillard  e.  Colllni,  25  Gratt.  (Va.]  S23  ;  words  aiioken,  but  failed  to  offer  any  o 

Wilson  r.  Noonan,  B5  Wis.  821.  BulBi-ient  proof  to  support  his  plea,  is  avj- 

The   rule  in  stated  by   Pnrke,   B.,    Id  denca  uf  actnal  malice,  must  prohabl;  bt 

Tocq^^ood  ir.  Spyrtng,  4  Tyrwh.  E82,  p.  5S5,  decided  upon  principle*  siDiilnr  to  those 

w  follows:   "In   general,   an  action   lies  ^ovpiTiing  the  instrtion  of  libeiloua  matter 

for  the  malicious  publication  of  statemenla  in  pleailiogs  in  other  actions  of  law,  i.  s. 

which  are  falae  in  fact,  and  injurioua  to  the  tuch  allegations  are   conditionally  privi- 

character  of   another   (within    the    well-  legu],  and  their  use  by  the  defendnnt  gives 

known  limits  aa  to  verbal  alander),  and  rise  to  no  inference  of  sctual  malice,  and 

the   law   considera    auch    publication    aa  if  the  plaiiitilT  wishes  to  ime  theoi  to  en- 

malicioua,   unleiB   it   is    fairly   moile   by  bance  his  dsmagcs  he  must  show  by  other 

aome  peraon  in  the  diacharge  of  aome  pub-  proof  that  their  insertion  wan  due  to  the 

lie  or  private  duty,  whether  legal  or  moral,  express  malice  of  the  defendnnt.     To  the 

or  in  the  conduct  of  his  own  affairs  in  effect  that  the  failnra  to  Hii[iport  a  plea  of 

mattera  where  hia  own   interest   is   con-  justilication  is  not  of  itself  proof  of  malice 

eemed.     In  such  coses,  the  occasion  pre-  are    Corbley    v.    Wilson,    71     lit.    209 ; 

vents  the  inference  of  malice  which  the  Murphy  v.  Stout,  1  Smith  (Ilid.),  250; 

law  draws  from  nnauthorized  comrauniea-  Byrket   tr.    Monahan,    7    Blaokf.    (Ind.) 

tioua,  and  affords  a  qoalvGed  defence  de-  83:   Shortley  d.   Miller,   1  Smith  (Ind.) 

p""i'i"g  on  the  absence  of  actual  malice."  SS5  ;  Bayner  v.  Kinney,  14  Ohio  St.  263  ; 
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ing  and  publishing  vere  such  88  to  repel  that  inference  and  ex- 
clude any  liability  of  the  defendant,  unless  upon  proof  of  actual 
malice,  the  plaintiff  must  furnish  such  proof.  To  this  end,  he 
may  give  in  evidence  any  language  of  the  defendant,  whether  oral 
or  written,  showing  ill-will  to  the  plaintiff,  and  indicative  of  the 
temper  and  disposition  with  which  he  made  the  publication;  and 
this,  whether  such  language  were  used  before  or  after  the  publi- 
cation complained  of. '(a)  But  if  such  collateral  evidence  con- 
in  a  duel,  with  circa miUnces  of  sK^vatian,  tliitae  circilmstaucBS,  if  libelloos,  must  In 
juatifieil.  lU  well  t»  %he  principal  charge.  The  record  of  tbit  iilaintitTa  acquillal  is  ad- 
niiasible  in  evidence  ;  but  it  ia  not  alone  a  suHicieDt  auawer  to  the  defenilaat'a  juttifiia- 
tioD  ;  nor  ia  it  concln^re  ngaiiist  the  defendimt,  in  proof  of  the  plaintilfs  innocfiica 
of  all  the  ciruumetencea  alleged.     UeUhaiii  ir.  Blackwood,  15  Jur.  SBl. 

1  2  i:<tark,  on  Slander,  pp.  17-53  [53-60].  See  luprti,  S  271  ;  Kean  v.  UcUughlio, 
3  S.  ft  B.  469  ;  Peanca  d.  Le  Maitre,  7  Jur.  748  ;  Stuart  i;.  Lovell,  2  Surk.  93  ; 
CIlBLDbers  d.  Kobinson,  1  Str.  691  ;  Wallia  v.  Mease,  3  Binn.  &16  ;  Macteod  b.  V/ek- 
ley.  3  C.  ft  P.  311  ;  Piuiikett  p.  Cobbett,  5  E»]>.  136  ;  Chubb  p.  Westley,  tl  C.  ft  P. 
436.  Id  Bome  casea  the  admianibiliCy  of  other  worda  or  writinga  haa  been  lirailed  to 
thoae  which  were  not  in  thernselvea  actionable  (Meaii  if.  Daubigny,  Feake'i  Oa.  126  ; 
Bodwell  V.  3«an.  3  Pick.  376  ;  Defries  v.  Davis,  7  C.  ft  P.  112)  ;  or  for  which  dam- 
ttgea  had  already  been  recovered.  Synimona  v.  Blake,  1  M,  ft  Rob.  477.  In  otbei 
cases,  it  baa  been  restricted  to  worda  or  writinge  relnting  to  thoee  which  are  allei^  in 
the  declaration.  Finoertv  o.  Tipper,  2  Campb.  72;  Delegal  c.  Hii;hley,  g  C.  ft  P.  444; 
Barwell  a.  A.ilkins,  1  M.  ft  G.  807;  Aheru  D.  Maguire,  1  Anaatr.  ft  Macartn.  39  ;  Bod- 
well B.  Swan,  3  Pick.  37S.  In  othera,  the  admisaibility  of  anbae-jaent  worda  haa  beea 
limited  to  cnsea  where  the  inteation  was  ec{uiTocHl.  or  the  wonla  ambiguoua.  Sluart 
t.  Lovell,  2  Stark.  93  ;  Pearce  o.  Ornxby,  1  M.  &  Rob.  455  ;  Unter  n.  HcKwea,  8 
BUcki.  iV9;  KeudaU  b.  Stoue,  2  Sandf.  3.  C.  2fl9 ;  Benon  e.  Edwarda,  1  Smith,  7. 

Sloane  v.  Petrie,  15  111.  425 ;  Morehead  n.  give   vindictive    damagea  if   the  slander 

Jonea,   2  B.   Mon.   (Ky.)  210;   Kliuk  b.  appeara   to    be    maliiiiauEly   s[ioken,   the 

Colby,  48  N.  y.  427.  measure  of  damages  would  tbua  be  indi- 

If,  therefore,  there  are  circumataacca  rectly  affected.      Ward  v.  Dick.  47  Conn, 

■bowing  that  the  insertion  of  each  a  plea  ia  300;  Auatin  v.  Remington,  46  Codd.  16; 

malicious,  as  if  the  defendant  inserted  it  Chamberlain  D.   Vance,   C>1   CaL  75  ;  Par- 

wttbouC  reasonable  cause  to  believe  it  to  mer  d.  Aaderson,  S3  Ala.  7S.     And  for  tbe 

be  true,  or  knowin;;;  it  to  be  false,  or  other  aame  purpose  other  slanderaoradmilnrim- 

things  of  a  like  nature,  it  may  be  uaod  aa  port  may  be  shown.     Brown  v,  Bamea,  39 

•  proof  of  actual  malice,  showing  the  ani-  Micb.  211;   Hemmings  v.  Gaaaon,  1  E.  B. 

mujof  the  defendant  towards  the  plaintif.  ft  E.  346.      Contra,  Howard  v.  Sexton,  4 

Chamberlain  v.  Vance,  61  Cal.  76  ;  Froe-  N.  V.  157. 

man  o.  Tinaley,  50  111.  497  ;  Holmes  v.  Whether  aoch  repeHtJons   made  aft™ 

Jones.  121  N.  Y.  461.  the  auitisbronghtare  admiseible,  has  hern 

(n)  The  fact  that  the  defendant  hsa  at  questioned.     As  proof  of  malice,  probably 

other  times  repeated  the  slander  of  which  the  bettor  rule  is  to  admit  them.     Sonne- 

the  plaintiff  complains  has  been  offered  for  born  v.  Benisteia,   40  Ala.   168;  Ellis  V. 

two  purposes,  (1)  to  prove  expresa  malice  Lindley,  83  Iowa,  461  ;  Fanner  v.  Ander- 

iu  tbe  defendant ;  (2)  to  enhance  the  dam-  son,   33  Ala.   78:    conim,   Fnzier  r.    Me- 

ages.     It  is  well  settled  that  it  is  not  ad-  Closkey,  60  N.  Y.  337;  Howard  v.  Seiton, 

missible    for    the    latter    purpose.      The  4  N.  Y.  157.     But  such  subsequent  state- 

plaintiif  founds  his  claim  [or  damages  on  ments  cannot  be  used  to  alter  the  meaning 

the  injury  caused   by   the  utterance  on  of  the  words  which  are  the  ground  of  the 

which  he  declares,  and  all  he  can  claim  action,  bo  as  tO  give  them  a  alanderona  in- 

IH  the  natural  results  of  this  wrung.    There  terpretation  when   they   are   ambiguooa. 

is,  however,  a  general  inclinstion  in  the  The  test  of  their  meaning  is  the  imprea- 

courts  to  admit  Hvidence  of  such  repetitions  sion  they  would  naturally  make  on  those 

to  prove  the  malice  pf  the  defcmlaiit,  and  who  heard  them,  and  if  Uiis  impression  is 

in  States  where  the  juiy  are  allowed  to  not  defamatory  of  the  plaintiff,  aubaeqaeat 
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BiatB  of  matter  actionable  in  itself  the  jury  must  be  cautioned 
not  to  increase  the  damages  on  that  account.' 

§  419.  FsimitT  of  obarg*.  Oenwai  laaav.  In  Ordinary  cases, 
under  the  general  issue,  the  plaintiff  will  not  be  permitted  to 
prove  the/a/8((y  of  the  charges  made  by  the  defendant,  either  to 
show  malice,  or  to  enhance  the  damages;  for  his  innocence  is 
presumed ;  unless  the  defendant  seeks  to  protect  himself  under 
color  of  the  circumstances  and  occasion  of  writing  or  speaking 
the  words ;  in  vhich  case  it  seems  that  evidence  that  the  charge 
was  false,  and  that  the  defendant  knew  it  to  be  so,  is  admissible 
to  rebut  the  defence.'  But  where  the  action  is  for  slander  in 
giving  a  character  to  a  former  servant,  or  one  who  has  been  in 
the  employment  of  the  defendant,  the  plaintiff  must  prove  that 
the  character  wa«  given  both  falsely  and  maliciously.^  Proof 
that  the  defendant  was  aware  of  its  faUity  is  sufficient  proof  of 
malice :  and  in  proof  of  its  falsity,  general  evidence  of  his  good 
character  is  sufQcient  to  throw  the  burden  of  proof  upon  the 
defendant.* 

§420.  (5.)  DamaEM.  As  to  the  damage*.  Where  special 
damage  is  essential  to  the  action,  the  plaintiff  must  prove  it, 
according  to  the  allegation.  We  have  already  seen,  that  dam- 
ages, which  are  the  necessary  results  of  the  wrongful  act  com- 
plained  of,  need  not  be  alleged ;  and  these  are  termed  general 
damages ;  but  that  those  whicli,  though  natural,  are  not  necesgarjf 
results,  and  which  are  termed  special  damages,  must  be  specially 
alleged  and  proved ;  and  that  no  damages  can,  in  any  case,  b« 
recovered,  except  those  which  are  the  natural  and  proximate  con- 

'  Ruatell  V.  Miicquister,  1  CumpK  49,  n. ;  Prarson  v.  La  Maitre,  T  Jur.  748  ;  B 
M»D.  &  GranjT.  700  ;  6  Scntt,  N.  R.  607.  'And  aee  Finnerty  «.  Tipper,  2  Canipb.  74, 
75;  Tnte  v.  Hnmplirey,  Id.  73,  n.  If  tbs  plaintiff  collaterally  introducsa  other  lib«la 
in  evidsQce,  the  defendulit  uiay  rebat  them  by  evideiicii  of  their  truth.  Stuart  v. 
Lovell,  2  Stark.  S3 ;  Wanie  v.  Chadwell,  Id.  457  ;  Comiiionwealth  v.  Hamion,  2 
Gray,  289. 

'  2  SUrk.  on  SUndflr,  p.  63  [59]. 

»  Bromirage  v.  I'rosser,  4  B.  &  C,  256  ;  HnijtraTB  e.  Le  Breton,  4  Burr.  2425  j 
WemtielsMne  r.  Hawkins.  1  T.  R.  110. 

•  Roger?  V.  CUrton,  3  B.  £  P.  687,  589  ;  2  Surk.  on  Slander,  p.  fi2  [58] ;  King  e. 
'Wariiia,  5  ^p.  18  :  Pattison  v.  JoD«a,  SEA  C.  578  j  Cbabb  v.  Gael),  34  Peun.  St 
114;  Hartranftv.  Hesser,  Id.  117. 


wonta   ctnnot    mnke    it   ao.      Locas   b.  Peace,   2  Gray  {Uaaa.),  282.      In  Taylor 

Nichols,  7  Jones  (N.  C),  L.  32.  v.  Church,  8  N.  Y.  452,  evidence  ofwliat 

To  prove  actual  malice  in  thedefendant  was  said  hy  the  defendant  in  directiUK  the 

in  an  action  of  slander  for  char^ug  an  iu-  printing  ol  the  libellons  matter  icos  ndniit- 

fant  with  larceny,  evidence  of  a  previous  led,  in  nrder  to  diaprove  artual  malice  in 

qnarrcl  between  the  defendant's  father  and  the  jnilili cation,  and  to  influence  tlie  qnei- 

nelt  frivnil  ia  not  admissible.      York  c,  tioti  of  diimages. 
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Beqoences  of  the  vrongful  act  complained  oL>(a)  Even  if  the 
words  are  actionable  in  themseWes,  and  a  fortiori  if  the7  are  not, 
no  evidence  of  special  duuage  in  admissible,  unless  it  is  specially 

1  See  ta^pra,  tiL  DuIlBge^  S3  354,  23d,  297,  260,  271,  275.  Id  ■  jaiot  ■ction  b; 
partnen,  for  >  libel  U  resiMct  to  their  trade,  daiuagn  uaunot  be  given  tor  any  iqjury 
to  tbeii  priTmte  feeliuga,  Mt  onlj  fui  ii^jniy  to  their  tnde.  Hafthome  «.  iAmou,  3 
C.  «  P.  IBB. 

(a)  The  qneatioD  of  panitiv«  damage*  (Haas.)  71-     Wbea  tbe  libel  counata  m 

aviiea  ver;  freqiieDtly  ia  actious  of  aUo-  itntemeDts  cooUiued  in  a  pamphlet  which 

der.     The  two  con  Hie  tint;  opin  iocs  held  by  has  been  priul«d  and  largely  distributed 

Mr.  Greeulaaf  and  Mr.  Sedipvick,  are  fully  bj  the  defetirlaut,  evidi'iiiK  may  be  iotm- 

disc[wed  ia  the  note  of  lie.  GrwDlraf  uQ-  duired  of  all  or  the  distiu<:t  ^ablicatiaiis  or 

der  the  title  Damnges,  anU,  the  opiuios  of  iuuioK  of  said  pamphletu  aa  jiroTiiiK  the 

Hr.  Sed^ick  being  that  damages  vhich  allegutiaa  oftbe  publieation  ia  the  decla- 

are  not  In&td  on  any  injury  to  the  ]ilaln-  ration,  and  may  all  be  tmteil  >a  pnbliua- 

tiS',  even  to  hie  feelings,  but  are  atrictly  a  tioQs  fur  whiub  the  plaiutiti'  can  recorer, 

puniahineiit  for  the  olTence,  may  in  aoine  provided  they  took  place  before  the  date 

cases  be  awarded.     Id  actions  for  words,  it  of    the   wriL      Bigelow    e.    Spragae,    140 

is  often  laid  that  punitive  dainagca  may  Hasa.  12S.     The  iilaintiff  canuot  show,  in 

be  given  if  the  jury  liuda  that  the  Konls  order  to  enhance  the  damages,  that  it  was 

were  aiwken  with  evil  end   malicious  in-  cnrrently  reported   in    \\\e   neighborhood 

teiit,    and    with   eipreas    malice.       These  that  the  defeudaut  had  cliargcd  the  plain- 

damatfes  are  not  based  on  any  injury  to  tiff  with  the  cKme  alleged  iu  the  declara- 

Ihe  piaintilf,  even  to  his  feelings,  but  are  tion.     Leonard  v.  Allen,  11  Cush.  (Mass.) 

iawudeil  as  a  repressive  measure  to  chiwk  ail. 

the  rejwtLtion  of  the  mme  offence.      Barr  Tlie  efS-ct  of  a  public  rrtiaetion  of  the 

t>.  Moore,  87  Pa.  St.  335 ;  Nolan  i^.  Trailer,  slander  (which  is  uudoubtally  no  bur  to 

49  Kd.   460  ;    Bowe  v.    Rogers   SO   Wis.  the  actinn)  upon  the  question  of  damagea 

69B.      Damogea  Vo  tomiwosate  for  the  in-  has  been  varioDsly  decided.      !t  has  brtn 

jury  lo  the  plaintiiTs  feelings  are  nlwaya  held  that  proof  of  a  retraction  of  the  si  ~ 


allowed  when  the  iujury  is  proved.     Ham-     dcr  iu   the   presence   of   Ihe   dtftiidant's 

:,. L.^.    ..  jI„^  (^    Y.),  599.     !t    family  is  not  admissible  id  mitimtion  of 

,   tiames,  39  Mich.    damHges.     Kent  c.  Bunney,  38  Me.  135. 


21],  that  the  plaiutilTcan  ahon,  in  aggra- 

-vation  of  damages,  the  fact  that  the  do-  Timea,  27  La.  Ann.  214,  that  the  publi- 

fendarit  is  a  man  of  wealth  and  ataading,  cation  of  a  retmction  might  be  admufible 

to  Hhonr  whnt  weight  his  word  would  have  evidence  iu   mitigntion  of  damages.     Cf. 

iu  the  community,  and  no  in  Humphries  Evening   Neivs  Association  v.  Tryoa,  48 

«.  Parker,   52   Me.  £02.     But  he  caoiiot  Mich.  549.     And  where  a  liWI  was  pub- 

ehow  nis  own  poverty.     Cose  d.  Harks,  20  lished   in  a  newspaper  and  retracted  tbe 

Conn.  245.  day  but  one  after,  aad  no  evideoce  of  ao 

The  repetition  of  a  slander  bj  others  tuaL  damage  was  shown,  a  verdi<:t  of  over 

is  not  such  a  oaluml  and  proiimate  result  $1000  danioges  was  httid  good.      Meyer  n. 

of  the  utterance  by  the  defendant  as  to  Press   Publishing  Ci>.,  46   N.   Y.  Sajier. 

TU[ider  him  liable  for  it,  unless  he  in  some  Cl.    127.     But   cf.   Samuels    v.   Evening 

«-ay  requestfd  or  caused  tbe  repetition.  Mail  Association,  16  N.  Y.  Supreme  Ct. 

Hastings  D.  Stetson,  128  Moss.  329  ;  Ter-  2S8. 

williger  v.  Wands,  17  N.  Y.  S4 ;  Dcrry  If  the  defendant  has  been  induced  to 
V.  Ilaiidley,  13  L.  T.  N.  B.  263  ;  Pnrkius  believe  the  truth  of  the  slander  from  the 
V.  Scoti,  1  H.  &  C.  153.  Bnt  where  the  |deintiir»  own  conduct,  he  niay  give  thia 
pubiimtioQ  is  by  a  private  letter,  directed  in  evidence  in  mitigation  of  daniagi«. 
and  sent  by  miiil  to  a  particular  person,  Moor  v.  Uauk,  3  III.  App.  114.  In  Wat- 
the  defendant  is  liable  for  the  damages  aon  «.  Moorc^  3  Cosh.  (Mass.}  133,  which 
caused  by  any  further  publication  of  the  iras  an  action  by  the  husboiid  and  the  wife 
letter  by  the  person  to  whom  it  is  ad-  for  wonia  spoken  of  the  wife  by  the  dofea- 
di'essed,  or  by  other  persons  after  it  comes  dant,  ohnrging  her  with  larceny,  it  waa 
into  the  hands  of  the  person  addressed,  if  held  that  the  defeudaut  cannot  show,  in 
auch  further  publication  is  a  prohnble  and  mitigntion  of  damages,  that  the  husLaJud 
natural  consequence  of  the  Srat  semliug  keeps  a  disorderly  wife. 
MiUer         "----. 


)  letter.     Miller  a.    Bartlett,   3  Cuch. 
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alleged  in  the  declaration ;  and  to  anch  special  allegation  the  evi< 
dence  must  be  strictly  confined.^  Thus,  if  the  loss  of  marriage 
is  alleged  as  special  damage,  the  individual  must  be  named  with 
whom  the  marriage  might  have  been  had,  and  no  evidence  can  be 
received  of  a  loss  of  marriage  with  any  other  person.'  But  where 
the  damage  is  in  the  prevention  of  the  B&Ie  of  an  estate  by  auction^ 
a  general  allegation  is  sufficient,  and  evidence  that  any  person 
would  have  bid  upon  it  is  proof  (rf  such  prevention.^  So,  where 
the  damage  conBists  in  the  desertion  of  a  chapel,*  or  of  a  theatre,^ 
by  those  who  need  to  resort  to  it,  it  seems  that  a  general  allega- 
tion and  proof  of  the  diminution  of  receipts  is  sufficient  If  the 
defendant  admits  and  justides  the  fact  of  publication,  without 
pleading  the  general  issue,  the  plaintiff  may  show  the  manner  of 
publication,  as  affecting  tbe  question  of  damages.' 

§  421.  Dafmoe.  Gtoneral  Isaaa.  In  the  DEFENCE  of  this  action 
under  the  peneral  itnte,  the  defendant  may  give  in  evidence  any 
matter  tending  to  deny  or  disprove  any  material  allegation  of  tbe 
plaintiff;  such  as  the  speaking  and  publishing  of  the  words,  the 
malicious  intention  or  the  injurious  consequences  resulting  from 
the  act  complained  of.  If  the  plaintiff,  in  proof  of  malice,  relies 
upon  the  falsity  of  the  charge,  the  defendant  may  rebut  the  inference 
by  evidence  of  the  truth  of  the  charge,  even  under  the  general  issue. 
And  where  the  occasion  and  circumstances  of  the  publication  or 
speaking  were  such  as  to  require  from  the  plaintiff  some  proof  of 
actual  malice,  the  defendant  may  prove  these  circumstances  under 
the  general  issue.'    Such  is  the  case  where  the  alleged  libel  or 


■{wcial  dnnia^  in  the  ifeclarstioD  ;  Iwcause,  being  a  chattel,  do  action  is  maintainable 
wtthoDt  proof  of  snme  damage.     iDgram  o.  Lawaon,  6  C.  &  P.  326.     Std  quan-t. 

'  1  Saund,  243,  n.  6,  by  Williams  ;  Hurt  u.  Jonea,  Cro.  Jao.  48B  ;  Anon.,  2  Ld, 
RaTm.  1007  ;  2  Stark,  on  Slandnr,  p.  GS  {62,  63],  So  tho  loas  of  cuatoiDelu  and  the 
like.     Ibid. ;  Ttlk  v.  ParwDs,  2  C.  &  P.  201 ;  Ashley  v.  HarriaQu,  I  Esp.  iS,  50. 

*  2  Stark,  on  Sl«n<ier,  p.  56  [63]. 

*  Hartiy  n.  Htrrinf;,  8  T.  R.  130. 
»  Ashley  v.  Hrtmson,  1  Eap.  18. 

'  Viriss  V.  Serell,  7  C,  A  B.  183.  But  eriHence  of  tbe  defendant's  jirocuriog  testi- 
mony to  prove  the  truth  of  his  charges,  and  then  declining  to  plead  io  justification,  i* 
not  admiasibU  to  nlTi-rt  the  dama^ces,  though  it  might  be  projierly  referred  to  the  jury, 
npon  tbe  ijnestion  at  malice.  Bodwell  v.  Osgnod,  3  Pii-k.  379.  Sot  is  evidence  of  a 
repetition  of  tbe  slander  admUiible  to  enhance  the  plaintitTs  dnmaRes.  buiHon  ti 
E<IwkkU,  t  Smith,  7  ;  Lanter  e.  McEwen,  S  Blaekf.  495  ;  Shortiey  e.  Miller,  1  Smith, 
895  e.  Nor  cnri  the  failure  to  auitaiu  *  plea  in  justification  have  that  elfect.  Shank 
r.  Caae,  1  Smith,  87. 

1  Hudson  V.  Dsle,  19  Mich.  17.  The  clam  of  priTileged  communications  "oompre- 
henda  all  cases  of  communications  made  bona  fide  in  perfomiance  of  a  duty,  or  with  a 
fair  and  reasonabtf  purpose  of  protecting  tbe  interest  of  tbe  party  nsitic  the  words.' 
Bomenill  d.  Hawkins,  15  Jur.  460,  per  Maule,  J. ;  B  Eng.  Law  and  &).  603.  A  com- 
tnnnication  being  shown  to  be  privileged,  the  buiden  of  proof  is  on  the  plaintiff  to 
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slander  consisteU  in  c  om  muni  cat  iocB,  made  to  the  appointing 
poieer,  in  relation  to  the  conduct  of  the  plaintiff  as  a  public  officer  ; 
or,  to  the  individuals  or  authoritieu  empowered  by  law  to  redreag 
grievances,  or  supposed  to  possess  infiucnce  and  ability  to  procure 
the  means  of  relief  ;  or,  where  they  were  confidential  communica- 
tions, made  in  the  ordinary  course  of  lawful  business,  from  good 
motives  and  for  justiliable  ends.  So,  where  the  circumst^icea 
were  sucb  as  to  exclude  the  presumption  of  malice,  as,  if  the 
words  were  spoken  by  the  defendant  in  his  office  of  Judge,  Juror, 
Attorney,  Advocate,  Witnett,  or  Party,  in  the  course  of  a  judicial 
proceeding,  or  as  a  member  of  a  legislative  assembly,  ia  his  place, 
these  also  may  be  shown  under  the  general  issue. '(a)     So,  if  a 

■how  actqal  malice  in  the  defendaot  But  to  GD&ble  the  plaintiff  to  have  the  question 
of  iDuliue  submitter!  to  tlie  jnry,  it  in  not  essentinl  that  the  evidence  ahouli]  be  such  ax 
Decessaril/  lesdii  to  the  concliution  that  malice  eiiatf  d,  or  that  it  should  be  iuronsi^teut 
with  the  DOD-eiLstence  of  malice  ;  but  it  ia  uecesaary  that  the  evidence  abonld  raise 
a  urababilitv  of  malice,  and  be  more  consiateut  with  ita  existeuca  tbau  with  its  nou- 
emien,*.     Ibid. 

>  Stark,  on  Slander,  pp.*  401-*08,  by  Waudell  ;  Fairman  o.  Iveii,  5  B.  *  Aid. 
642  ;  Bradley  v.  Heath,  U  Pick.  IBS  ;  Hoar  «.  Wood,  3  Met.  193  ;  Comti  v.  Cuffiu.  i 
Ua-sa.  1  ;  Remington  v.  Congdou,  1  Pick.  310.  [.^ijlideiitial  cniiimunicatiuus,  made 
io  tbn  usuhI  c<mrsu  of  buaiuesa,  or  of  domi'Stic  or  rrienilly  intercourse,  should  be  viewed 
liliera)];  by  juries  ;  and  utilsaa  tbey  aee  clearly  that  thcire  wsa  a  malLcioiiB  iiitentioo 
of  defiimiug  the  plaintiff,  they  oiight  to  find  for  the  defeniiHUt.  Todii  »,  Hawkins,  8 
C.  i.  P.  88,  per  Alderaon,  B.  See,  to  the  same  effect,  Wri^bt  u.  Woodgate,  2  C.  SI. 
&  R.  573  ;  1  Tyrw.  4  0.  12 ;  Toofjood  v.  Spyring,  1  C.  M.  4  E.  181  j  1  Tyrw.  5S2 ; 
Shipley  v.  Todhunter,  7  C.  ft  P.  680  ;  1  Story  d.  Cliall«Dds,  8  G.  &  P.  234,  256  ;  Witon 
«.  Kobinson,  9  Jur.  726  ;  Griffith  v.  Lewis,  7  Ad.  &  El.  v.  b.  61  ;  Warr  s.  Jollv,  6 
0.  ft  P.  197  ;  PHdmars  v.  Lawf^qcc,  11  Ad.  &  Z\.  330  ;  Noedhaiu  v.  Diivling.  15  Lav 
Jour.  N.  3.  9 ;  Gardner  v.  Slade,  13  Jur.  826  ;  KeraliHw  v.  BuLley,  I  Eich,  743  ;  Sonier- 
vill  D.  Hawkins,  15  Jur.  4S0  ;  3  Eni;.  Law  ft  El{.  503  ;  Simpiion  v.  finbinson,  12  Ad. 
&  El.  N.  B.  Sll.  Though  the  eipreasious  were  atroni^r  thitn  the  circumstances  re- 
quired, it  i?  still  a  question  for  the  jury  whether  they  were  used  with  intent  to  defame 
or  in  good  faith  to  communicate  facta  interesting  to  oi>e  of  the  parties.  Duuman  c. 
Bigg,  1  Campb.  269,  n. ;  Ward  t>.  Smith,  1  a  &  P.  302  ;  s.  c.  S  Bing.  719. 

{n)  The  privilege   of  Jadgea,  Ac,  aa  privileged,  these  statements  mode  in  the 

tbey  are  enanHrated  above  is  twofold.  courae  nf  an  action  must  be  pertinent  and 

I.  It  ia  an  absoluU  privilege  aa  to  all  material  to  the  case.     White  v    Carroll, 

writings  or  statements  which  an  material  42  N.  Y.  ISl  ;  Gar  e.  Selden,  4  N.  Y.  91  ; 

to  the  cau,  and  no  proof  of  malice,  express  Mower  v.  Watson,  11  Vt  636  ;  McLangh- 

o-  implied,  will  support  an  action  of  lilirl  lin  d.  Cowley,  127  Haas.  313  ;   Smith  v. 

or  slander  which  is  based  on  them.     The  Howard,  23  Iowa,  61  ;  Barnes  v,  Mct'nte, 

English  rule   saeiiis   to   be,   that  judges,  32  tie.  442  ;   Rice  v.  Coolidgc.  121  M«s.v 

couii.sel,  |>artiea,  and  witoesses,  are  aUo-  393  ;  l,anningc.  Christy,  30  Uhio  St.  ll.'i  i 

lutely  exempted  from  liability  to  an  action  Kidder   t>.    Parkhnnt,    3   Allen  (Mass;), 

for  defamatory   words   vmbliahed    in   the  363.     Shaw,  C.  J.,  in  Hoar  v.  Wood.  3 

course  of  judicial  proceedings,  whether  the  Met.  (Uass.)  193,  aays  :    "We  take  thp 

words  were  pertinent  to  tbe  case  or  nit.  rule  to  be  well  settled  by  the  authorities. 

Henderaon  v.  Broombead,  4  H.  ft  N.  569  ;  that  words  spoken  in  the  course  of  judicial 

Revis  V.  Smith,  IS  G.  B.  129  ;  Dawkinst?.  proceedings,  though  they  are  such  aa  im- 

Rokeby,  L.  K.  8  Q.  8.  255  ;  a.  c.  L.  R.  7  pitte  crime  to  nnotlier,  and,  therefore,  if 

H.  L,  744  ;  Seaman  v.  Netherclift.  L.  R.  I  apoken   elsewhere,   would   import  malice 

C.  P.  Div.  640  ;  MHcknye.  Ford,  5  H.  &N.  and  be  actionnUe  in  themsel-ves,  are  not 

792,     The  same  do;:lrine  ia  ((eoeraily  held  actionable  if  t'ley  are  applicable  and  perti- 

In  the  Aniericau  courts,  with  the  qualifi.  nent  to  the  subject  of  inqnttr." 
cation  above  given,  that,  in  order,  to  be         2.  If  the  statemeata  are  munaterial  to 
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pereon  haying  information  materially  affecting  the  interesta  of 

another  honestly  communicates  it  privately  to  such  other  party, 

ths  case,   aDd  impertinent,  the  Tact  that  The  parties  to  proccedingt  in  church 

tlier  are  apokeu  ia  the  connw  of  lu^l  pro-  discipline,  whether  they  are  the  parties 

ceedinga  rebate  the  giresumptioti  of  malice  complaiaaut  or  the  accused,  the  synod  or 

aod  rendeia  them  conditionally  privileged,  tribiiaal,  or  the  wittiesgeii,  have  the  bene- 

but  open  to  proof  of  actual  malic«.    John-  fit  of  thia  conditional  privilege,  in  all  ihe 

son  V.  Brown,  13  W.  Va,  71 ;  Wallie  v.  Now  proceedinffa  taken  to  accomiiUHh  meh  dis- 

OrUana,  Ac.   K.   R.  Co.,  29  La.  Ann.  86 ;  eipline.     FarnsBorth   e.   Storrs,   6  Citsh. 

Kelly  ».  Lafitte,  28  La.   Ann.  436.     Cf.  (Mass.)    412;    York    e.    Prase,    2  Gray 

Hoarv.  Wood,  8  Met.  (Masa.)  198.     A  iilata.).  282;    Shurtli-ir   v.   Stevens,   51 

complaint  to  the  grand  jurv  containing  Vt.   501  ;    Streety   v.    \Voo<l,    15   Barb, 

acha^of  peijury  is  entitled  to  the  same  (N.  Y.)  IOC. 

frivilege  and  ia  not  a  libel,  although  be-  The  re;>orts  of  mRrcanlile  agencies,  !( 

)rB  its  preseulfltion  to  them  it  was  eihib-  confined  lo  those  who  have  no  inlerest  in 

ited   to  various  persons,  by  whom  it  waa  knowing  the  stnnditiff  ol'  the  party  who 

sisn»d.      Kidder  u.    Farkhurst,    3   Alien  elaimg  to  have  been  injured,  srit  [iTivileged 

(Mass.),  393.     This  privilege  »t«nds   to  if  made  withont  actual  malice.     Lewis  f. 

■  justice  of  the  p™ce  if  he  has  jurisdiction  Cha[iman,   18  N.  Y.  374  :  State  r.  l^ns- 

ofthscaae.    McBeep,  Fulton,  47  Md.  403.  dale,    48  Wis.   348;    Taylor  v.   Chui-ch, 

The  publication  of  a  fair  and  correct  8    N.    Y.    4aS.      So   the    reporta    of   » 

report  of  proceedinjjs  taking  place  in   a  school  committi*  are  eonditionallv  pnri- 

puhlic  court  of  justice,  evtu  of  proceed-  Irgod.  Shattuck  v.  Allen,  4  Qiay  (Mbbs.), 

inga  taking  place  publicly  before  a  msgia-  S40. 

tmte  on  ths  preliminary  investigation  of  a  M  to  puUbationt  in  newapapfra,  —  The 

criminal  chai;ge,  terminating  in  tbo  dia-  fact  that  the  defendant  is  the  conductor  of 

charge  by   the  magistrate    of  the  party  a  public  press  givca  him  no  peculiar  rights, 

chHi^jed,   is  protected   by  the  same  con-  or  especial   nrivilrges,   or  dfliiiis   to  in- 

ditioual  privilege.     Lewis  v.  Levv,   1  E.  dulgence.     He  has  just  the  same  rights 

B.  &  E.  637.     But  this  privilege  does  not  that  the  rest  of  the  community  have,  acd 

extend  to  such  reports  when  they  are  gar-  no  mors.     He  has  the  right  to  publi^  the 

nished  with  libellous  aud  scurrilous  mat-  truth,  but  no  right  to  publish  falsehoods 

ter  (SciippH  d,  Reilly,  40  Mirh,  10)  ;  or  if  to  the  injury  of  others   with  impunity, 

actual  malice  is  proved  (McBee  e.  Fulton,  Sbeckell  u.  Jackson,  10  Dish.  (Mass.)  25. 

47  lid.  403).  But  if   be    publish    an    article   wi*hoiTt 

Tt  has  been  hold  in  somo  cases  libellous  knowing  it  to  be  libellous,  and  so  satisfy 

topublishex  parte  affidavits,  or  complaints  the  jurv,  ha  will  not  be  liable   then-for, 

of  crime  made  to  procure  arrest,  but  the  although  the  writer  of  the  article  inLeuded 

better  rule  is  probably  that  they  are  only  it  to   be  libellous.       In    such    cane    the 

conditionally  privileged,     tiacinnati,  dc.  writer  only  is  liable  to  the  jiirty  injured, 

Co.  V.  Timbcrlake,  10  Ohio  St  648;  Stan-  Smith  d.  Ashlev,  11  Met.  (Mass.),  367. 

ley  r.  WebK  4  Sand.  (N.  Y.)  S.  C.  21;  The  publisher  of  the  pnrliameiitary   de- 

Matheirs  e.  Beach,  6  Id.  2S6.  bates  was  held  liable  Ibr  a  libel   tbereiD 

There  are  also  many  kinds  of  romtnimi-  published,  althongh  done  by  the  order  of 

cations  which  the  law  baa  shielded  by  re-  the   HoUHe  of   Commons.      Stockdale  v. 

quiring  that    the    plaintiff,   in   order  to  Hammond,  2  Eiig.  C.  L.  &  Ch.  1B6. 

sustain  an  action  on  them,   must  prove  A  newspaper  may  publish  a  bona  fid* 

that  they  were  spoken  with  actual  malice  criticism   of  the  conduct  of  a  candidate 

or  ill   will.     A   good   description   of  ths  for  office.     Sweeney  v.  Baker,   13  W.  Va. 

kinri  of  ataternent  which  is  thus  privilegixl  168. 

ib  given  by  Parke,  B. ,  in  Tooaood  b.  Spv-  A   co 

ring.  4  Tjrwh.  682-59S.     |' The  law  con-  large,   ir 

sidrTS  H  publituiticn  aa  malicious  unless  it  quaUlicHiJons  oi  a  canuitiaLe  jor  an  omco, 

ir  fairly  made  by  some  person  in  the  dia-  the  appointment  to  wliicli  is  made  by  a 

charge  of  some  public  or  private  duty,  lioanl  of  limited  numl-er,  dcs  not  ntaud 

vrhether  Ugtl  or  moral,  or  in  the  conduct  on  the  anme  footing  of  privilege  as  if  ad- 

of  his  own  afltuni,  in  matters  where  his  dresised  to  ths  appointing  power.     Hnnt 

own  interest  is  concerned."     The  duty  in  r.  Bennett,  IB  N.  V.  173,     On  a  trial  for 

question  neeii  only  be  one  of  moml  or  im-  libel,  where  the  publication  cnnsisted  of  A 

perfect  o)-linition.     Yan  Wyck  v.  Aspin-  criticiaui  of  a  candidate  for  the  office  of 

1  nM,  17  M.  ¥.  190.    Cf.  Elam  n.  Dodger,  representntive  in   Congress,   the   puhlica- 

U  IIL  498.  tion  containing  chafes  that  the  candidate 
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in  the  full  and  reaBonably  grounded  belief  that  it  ig  (rue,  he  is 
justified  in  so  publishing  it,  thou^  he  has  no  personal  interest 

had  formerly  been  guilty  of  corrupt  con-  plicant,  tliia  constitatei  a  priTil^ad  com- 

ducC  u  Couimiiisioiitfr  of  Peiuions,  &t  the  iiiuniutitiou    bearing    uyoa    that    aat^Fct. 

conilnsinti  of  the  trial  the  counsel  for  the  Ormsliy  d,  Douglaaa,  87  N.  Y.  4T7  ;   Fahr 

defendant  stated  to  the  conrt  that  it  waa  v.   Hnjies,  50   N.J.  L.  27W.      If,  liuvreTci, 

not  elainied  on  tlie   part  of  the  defeiiiw  these  commnuicatiotia  arc  uuule  lith  ei- 

thBt  there  truB  anything  wrong  in   the  pieaa  malice  Ibey  are  not  privilef(eil.     1'ba 

plainttS'H  coniluct  in  the  Peneinn  Office,  existence  of  expreaa  mnlice  may  be  ibora 

■nd  tbe  plaiatiff's  counsel  thea  Btatetl  that  by  the  chiiractisr  of  the  wunlH  used,  iia  ;f 

npoa  the  ilefendant's  atateiueiit  plaintiff  they  ara  ezsftgenitAl  end  extraTn^nnt,  or 

would   rest ;    and    the   court    thereupon  if  tha  person  inakiDg  the  eominunicatiua 

charged   the  jury  that  there  must   be  a  aeeka  the  opportuuity  of  muking  it  in  thta 

ro:'lict  for  the  puiutiff  for  iiominul  dam-  prfsence  of  jienwiia  who  ant  uot  If^li- 

agea  at  least.     To  this  chnrKH  the  defend-  mately  interested  in  beariog  it ;  and  otbrt 

aat'fl    counsel    exi.i)pted,    and    the   jnry  facts  of  the  wme  nature,     f'^hr  >.  Hayo, 

rendered  n  vardit:t  for  tiUintilf  at  (2,000  tnpra.     It  is  not,  hovever,  sufficient  to 

damages.     On  appeal,  aefendaut's  coansel  allow  that  the  person  making  tiie  eommn- 

raivif  a  point  which  had  not  previoualy  nicatiou  tras  merely  indignant  with  Uia 

b»[i  raised,  that  the  question  of  malice  in  person  against  whom  be  miikes  the  state- 

the  publication  complaiaed  ofshould  have  lurtit,- if  that  indignation  ariiea  simpty 

been  submitted  to  the  jury,  and  that  tlie  from   the   natnn  of   the  defamatory   act 

Khlicatioo  in  question  was  privileged,  an-  which  the  porwtn  making  the  communtca- 

s  it  ep;iear^  to  liave  be«n  printed  with  tion  alleges  against  the  phiintitf.     fahr  «. 

actual  malice.     The  court,  however,  held  Hayes,  supra.     In  regard  to  the  Tsriooa 

that  the  point  was  raised  loo  late  ;  that  if  kinds  of  communications  which  are  privi- 

the  defendant  had  wished  it  to  go  to  the  leged,  among  them  may  be  inclmled  me- 

Jury  on  the  question  of  mnlice,  ht^  should  morisls  to  officen  of  state  rFs[iecting  th« 

haTB  made  that  request  at  the  time  the  couduct  of  mogistratea  and  atficers,  cont- 

cose  was  submitted  Co  the  jury,  or  should  meiits  by  electois  upon  the  charauter  of 

have  ststed  this  special  graimd  of  excep-  candidnti>.s  for  office ;  comoiimicatiotia  in 

tion  to  the  charge  at  the  time  when  the  matters  of  pnblic  interest  in  which   the 

trial  court  might  liave  been  able  to  correct  public  generally  is  concerned,  communi- 

it  in  the  respect  complsined  of.     Van  Aer-  cations  in   the   interest   of  third  penona 

Dame  Bleistein,  102  N.  Y.  360.     IF  one  or  for  tl.e  protection,  of  the  partjr's  own 

holds  himself  out  to  the  public  as  a  teacher  interest,   commnnications   respecting  the 

and  guide  of  youth,  and  seeks  to  attract  chsracter  of  servants,  or  the  credit  and 

them  to  his  place  by  signs,  placards,  and  responsibility    of    triuteeiDen,    or    mad* 

advertisements  of  au  extraordinary  nature,  in     the    ^rromunce    of    social,     moral, 

he  therel>y  assumes  a   certain   publicity  or   le^nl   duties  ;   but  the   circurastancec 

which   reiidera  a  newsjiaiier  article,   dis-  of  each  case  go    to   vsry    the  character 

eossing  the  question  of  whether  or  not  he  of    the    privilej;a,    for    instance,     while 

is  a  siiitaLile  (lersan  to  instruct  the  youth,  a  newspaper  may  publish  a   crititism  "t 

a  privileged  communication,  and  not  ac-  the  public  acts  of  a  cnndidste  for  office, 

tiopahlR.  unless  actual  malice  is  proreil.  or  the  same  may  be  inserted  in  a  circnlar 

The  Pi'e^s  Company,  Limited,  v.  Stenart,  without   liability,   yet  if  such   jiublicity 

119  t*a.  St.  SS-l.    The  enactment  of  a  pub-  were  given  to  commenti  tlcmgatory  to  the 

lie  statute  or  the  amendment  of  the  exist-  charaulet  of  a  servant,  or  to  the  hnancial 

iu^  slalate  is  a  m^itler  of  public  interest,  standing  of  a  trader,   the   circumstaliee* 

and  informnlioii  fumislicd  to  the  governor  would  not  justify  the  communication.     If 

uf  the  State  to  affect  hia  action  upon  a  the  cnmmiinication    is  n    privilegiMl  one, 

bill  peudLiig  before  him,  even  though  it  than  if  the  defendant  stated  no  more  than 

onntain  delamntory  matter,  is  privileged,  he  believed,  or  might  have  muonably  be- 

Bnt  if  information  is  published  unneces-  lieved,  he  is  not  li<i)>le  ;  but  good  faith  and 

»rily  by  being  distributed  among  others  honest  belief  in  the  truth  uf  the  statsment 

whose  ai'tion  is  not  nece.ssary  upon   the  mnde  will  not  of  itselr  act  ss  justiGcation 

"   I  hill,  this  is  sufficient  evidence  of  if  the  cironmstances  were  not  a'"        '" 


malice  to  go  before  the  jury.     Woods  «.  make  the  commnniitn tion  pnvitegeil.  Kiox 

Wiman,  122  K.  V.  U9.     V^hen  one  per-  v.  PattarsoD,  49  N.  J.   L.  421.     In  libel 

aon  applies  to  another  for  credit  nnd  the  cases,   where    the  defeiidaut   relies   iipan 

latter  aeeka  informatian  from  a  thin!,  in  privilege,  it  in  held  in  Pennsylvania  tbut 

to  the  propriety  of  giving  creilit  to  the  aji-  the  natutal  onUr  of  proof  is  for  tht  dc- 
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ID  the  subject-matter,  and  though  no  inquiry  baa  been  made  of 
him,  and  though  the  danger  to  the  other  party  is  not  inuuiDent ' 
Under  this  plea,  also,  the  defendant  m&j  prove  that  the  publica- 
tion was  procured  by  the  fraudulent  contrivance  of  the  plaintiff 
himself,  with  a  view  to  an  action;  or  that  the  cause  of  action  has 
been  discharged  by  an  accord  and  satisfaction,  or  by  a  release.^ 

§  422.  Rebnttal.  But  in  all  cases  where  the  occasion  itself 
affords  prima  facie  evidence  to  repel  the  inference  of  malice,  the 
plaintiff  may  rebut  the  defence,  by  showing  that  the  object  of  the 
defendant  was  malignant,  and  that  the  occasion  was  laid  hold  of 
as  a  mere  color  and  excuse  for  gratifying  his  private  malice  with 
impunity.  B 

I  423.  Plaintiff's  cue.  If,  from  the  plaintiff's  own  showing,  it 
appears  that  Uie  words  were  not  used  in  an  actionable  sense,  he 
will  be  nonsuited.*  But  if  the  plaintiff  once  establishes  a  prima 
facie  case,  by  evidence  of  the  publishing  of  language  apparently 


1  Coihead  v.  Riebtrda,  10  Jar.  BSi.  But  whether  such  comtnatiicstioii  is  privi- 
leged, guotre.  Ibid.  And  see  Bennatto.  Deacon,  16  Law  Journ.  H.  B.  28S  ;  Blsokhan; 
e.  Push,  Id.  290  1  Wilson  d.  Robinson,  9  Jar.  7Sfl. 

"  King  V.  Waring,  b  Eap.  13  ;  Smith  v.  Wood,  S  Campb.  S23 ;  Lane  d.  Applcgate, 
1  SUrk.  S7;  Boraey  n.  Wood,  3  H.  &  C.  484. 

*  2  Stark.  Eriil,  464  ;  Somervill  c.  Hawkina,  t\i<pra. 

*  Thumpeon  t>.  Beruard,  1  Campb.  18. 

f«ndant  Vi  ahow  in  rebuttal  of  the  inffr-  reporter  to  the  comiitroller'e  offiM  wm 
Fiiue  of  implied  malicii  the  probable  cauae  objMted  to  by  tlie  delence  on  the  gronnd 
tor  the  pulilicntioD  of  the  liVl,  when  such  ttwt  tbti  defendants'  denial  of  ever  send- 
is  the  case,  and  for  the  plaintiff  to  meet  ing  liilD  to  tbeuffir«con<;liided  the  matter, 
snch  eridencB  in  rebuttal  by  evidenc'e  as  the  lame  was  collateml  to  the  niaiQ 
showing  a  lack  of  probable  canse.  Thus,  qneKtinn.  The  court  held  ntherwiae,  that 
where  tbe  pulilication  uliarnes  an  indict-  the  vinit  of  the  rejjorter  to  the  olEi^e  of  the 
able  oflence,  the  presumption  of  irmooeiiee  comptroller  wai  material  in  remird  to  the 
is  aufflcient  pntrui  facit  arideDce  of  the  question  of  mslice,  and  tlir  pkiiitifi'  waa 
want  of  prolMble  cause  of  tbe  libel,  atid  at  liberty  to  contradict  the  evidence  of  the 
tbe  defendant  must  then  put  in  i)roof  of  defendanta  by  further  proof,  shoving  that 
the  facts  to  Bupfwrt  hia  claim  of  privilege,  the  reporter  did  in  '■'■'  "■"•-  ""•  — ■'>■  '" 
Conroyo.  Tittslm^b  Times,  130  I'a.  St.  quMtiou.  People 
339.  In  an  action  for  libel  print<>d  in  a  Sie. 
newspaper  ontied  by  the  delendanta,  tbe  As  to  what  is  not  a  sufRctent  duty  tp 
evidence  showed  that  the  article  in  ones-  rebut  the  prenumption  of  malice,  see  Joan- 
tioii,  which  relnted  to  transactions  in  a  nea  v.  Bennett,  5  Allen  (Mass.),  169, 
comptroller's  oflice  in  the  city,  waa  printnd  where  it  was  held  tbal  a  letter  addresKcd 
in  the  newapajier,  and  imTnediatety  after  to  a  woman,  and  contniiiiiig  lidellonB  mat- 
Its  printiOR,  tbe  question  arisiiin  in  the  ter  concerning  her  suitor,  cannot  be  jiiati- 
netrnpnper  oflice  as  to  the  tmtn  of  ita  Red  on  the  (ground  thnF  the  wi-iter  wns  lier 
charfip,  the  reporter  who  wrote  it  went  to  friend  and  former  pastor,  and  that  llie 
the  comptroller's  office  to  asoertnin  if  the  letter  was  written  al  the  request  of  her 
charj^'s  were  true.  Thi  reporter  found  parents,  who  assented  to  all  its  contents, 
that  thi-y  were  false,  and  wrote  a  retrac-  On  the  proof  of  actual  malice,  see  also 
tion  for  the  next  edition  of  the  p«.per.   The  Taylor  u.   Hawkins,   B  Eng.   Law  &  Eq. 
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injurious  and  actionable,  the  burden  of  proof  is  ou  the  defendant 
to  explain  it  ^  But  the  defendant  is  entitled  to  have  the  whole  of 
the  alleged  libel  read,  and  the  whole  conversation  stated,  in  order 
that  its  true  sense  and  meaning  may  appear.  And  if  the  libel  ia 
contained  in  a  letter,  or  a  newspaper,  the  whole  writing  or  papef 
is  admissible  in  evidence.' (a)  The  defendant  may  also  give  in 
evidence  n  letter  written  to  him,  containing  a  statement  of  the 
facts  upon  which  he  fonnded  his  charges,  to  show  the  bona  fide* 
with  which  he  acted.' 

§  424.  Tmtb.  Q«nenl  Usna.  It  18  perfectly  well  settled  that, 
under  the  general  iBtite,  the  defendant  cannot  be  admitted  to  prove 
the  truth  of  the  words,  either  in  bar  of  the  action  or  in  mitigation 
of  damages.  *(£)  And  whether,  for  the  tatter  purpose,  he  may 
show  that  the  plaintiff  waa  generally  mtapeeted,  and  commonly 
reported  to  be  guilty  of  the  particular  offence  imputed  to  him,  is, 
as  we  have  seen '(c),  not  universally  agreed.    Bat  by  the  weight  of 

1  Peofold  V.  Westcote,  2  Kew  Bep.  SM  ;  Chrittis  r.  Cowell,  PeaVo'a  Ou.  1,  and 

5inte  by  Hay  ;  Button  n.  Hayward,  1  Vin,  Abr.  607,  in  marftj  8.  o.  8  Mod.  2*. 

*  Kenver  d.  Lloyd,  1  C.  &  P.  295  ;  Thornton  s.  Stei>hen,  2  M.  &  Kob.  IS  ;  Cooke 


*.  Hughes,  By.  A  M 

■  Blackburn  v.  Blaclcliiim,  3  C.  4  P,  14fl ;  s.  o.  4  Bing.  305.  See  also  Fairman  ■. 
Ives,  5  B.  &  Aid.  642 ;  BLake  v.  Pilford,  1  M.  &  lUb.  IBS ;  Pattison  v.  Jones,  S  B.  & 
C.  S78. 

*  But  matten  which  fall  short  of  a  iiistiScation,  and  do  not  tend  to  it,  m&j  b« 
shown  in  initiation  of  damagefl,  aoiler  tliis  iuiie.  Snyder  v.  Andiewi^  S  Barb.  S.  C. 
4S;  Tollelt  ».  Jewett,  I  Am.  Law  Reg.  p.  800. 

>  Supia,  S  275;  2  SUrk.  OH  Slander,  pp.  77-B5,  br  Wondell.  See  also  Watthciiaii 
o.  Weaver,  11  Price,  257,  a.;  Wolmor  v.  Lotimjr,  1  Jnr.  IIB.     Where  the  defendant. 


...  t  ask  a 

tiona  of  public  interest  in  a  lawful  and  nevs-coHector,  who  wrote  part  of  the  ar- 

ianocetit  manner,  the  whole  seriee  may  be  ticte  ciini|)laiued  of,  "vrbat  inquiriea  and 

put  in  evidence  to  bhnw  the  character  of  examinations  he  made,  and  what  sourcci  of 

the  writings.     Scripps  d.  Foster,  41  Mich,  information  he  applied  to,  befure  making 

T4'2.  the  comiuunicntiona."    Nor  can  he,  as  a 

(b)  In  Hivliigan,  it  is  held  that  the  foundation  for  such  a  rjuestion,  girore  that 
truth  may  be  given  under  the  general  issne  there  wnn  a  genpra!  anxiety  in  the  corn- 
in  reliuttal  of  miiltue,  and  in  milit^tion  of  iiiuuity  in  regnn!  to  thr  facts  stated  in  the 
dali»){e^  Huson  b.  Dalo,  19  Mich.  17-  miblicntion.  Sheckell  n.  Jockaan,  10 
And  when  the  defenrlant  eatablisheB  the  Cuah.  (Mass.)  25.  Nor  can  he  ehow  cir- 
truth  of  the  charges,  the  intent  with  which  cumstances  which  excited  his  siispicion, 
they  were  made  is  immaterial.  Joannes  and  furnished  reasonable  cause  for  belief, 
B.  JeuDlngs,  a  N.  Y.  S.  C.  (T.  ft  C.)  on  hia  part,  that  the  words  spoken  were 
ISS.  trae.     Watson  n.  Moore.  3  Cash.  (Maa&) 

(e)  Such  general  reputation  is  not  ad-  133 ;  Dane  i>.  Kenney,  S  Foster  |N.  H.), 

laiaajhle,     Chamberlaia  v.  Vance,  61  Cat.  S18  ;    Knight  v.    Foster,   S  N.   H.   S7S, 

75  ;    Pease  v.   Bhippen,   80   Pa.   St.   BIS.  Bnt  in  Wetherbee  h.   MftTsh,  20  N.  H. 

In   BnilKy  v.  Kalamazoo  Publishing  Co.,  G61,  it  is  held  that  the  defeadant  nay 

40  fiHcb.    251,  it  was  held   that  ^nernl  prove  in  mitigation  of  damagps  that  wheb 

repatntion  was  a  sufBcient  justification  for  the  words  were  uttered  a  general  report 

the  all<-gation  that  an  attomey  was  a  pet-  existeil  that  the  pliintiff  had  comiritted 

tiffr^ing  shvater.     And  so,  m  an  action  the  act  charged.     Cf.  Peterson  c.  Monpn, 

for    the   publication    of   a    libel,    nhieh  110  Uau.    350]    and   in   Parkhunt   p. 
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authorities,  it  Beems  settled  that  the  defeudaot  may  impeach  the 
plaintiff's  charactor  by  general  evidence,  in  order  to  reduce  the 
auiouQt  of  damages.^  (a)     And  if  the  plaintiff  declares  that  he 

0  certain  cuitent  reporta  aeainat  tho  pluiotlff, 
a  believe  were  true,  it  was  held,  Qiider  the  funeral  istne, 
that  he  might  prove,  by  crou-RiamiuatioD  of  the  plaLntitTa  witiiessoa,  that  such  re- 
ports had  in  fsct  prevailed  in  the  plaintilTs  neighborhood,  aiid  were  the  common  topic 
of  converaalioD,  before  the  words  were  ottered  by  iiim.  Eichards  u.  Kiebarda,  2  M.  & 
Kob.  S57.     And  see  Morrie  v.  Barker,  i  Harriott  S20. 

1  ATtte.  vol.  i.  g  S5;  Paddoch  u.  Salisbury,  2  Cowen,  811.  It  mnit  be  general  evi- 
dence. Koas  r.  Laphsm,  U  Msea.  27S;  Huff  u.  Bennett,  6  N.  Y.  337;  Stone  p. 
Varney,  7  Met.  8S.  la  this  case,  the  deciaiooa  on  this  muub -controverted  poiut  were 
fully  reviewed  by  Mr.  Justice  Dewey,  whose  observations  cannot  but  be  acceptalile,  in 
this  place,  to  the  reader.  It  will  be  observed  that,  in  MHssacbuBetts,  the  general  issue 
may  alwaya  be  pleaded,  accompanied  by  a  notice  of  the  sjiecial  matter  of  defeoee  in- 
tended to  be  set  UD.  Having  stated  the  i^ueation  to  be  whether  the  defendant  can,  in 
an  action  of  slander,  under  the  general  issue,  accompanied  by  a  notice  thot  he  will 
offer  evidence  to  eatsblisb  the  truth  of  the  charge  in  jnstiticBtion,  f^ve  in  evidence  the 
general  charactet  of  the  plaintilf  in  mitigation  of  damsEes,  the  lesnird  judge  proceeded 
OS  follows:  "This  tgueatiou  is  uot  new,  but  one  that  has  often  arisen,  tjid  been  the 
subject  of  consideration.  It  was  much  discusaed  in  the  case  of  Foot  v.  Tracy,  I  Johns. 
46,  where  it  aroae,  however,  under  the  single  pies  of  the  general  issue,  but  was  not  de- 
cided; the  members  of  the  court  who  gave  opinions  being  equally  divided.  Eent  and 
Thompson,  JJ.,  were  for  its  admission  ;  and  Livingston  and  loinpkins,  contra,  la 
a  later  case,  reported  in  Anlhon,  ISS,  Springateiti  v.  Field,  Spencer,  J.,  took  occasion 
to  remark,  that  ha  had  no  doubt  about  the  admissibility  of  the  evidence  offered  in  the 
case  oF  Foot  v.  Tracy,  but,  for  particular  reasons  connected  with  that  case,  he  farbon> 
to  eipress  any  opinion  on  the  hearing  of  the  same.  In  Paddock  v.  Salisbury,  2  Cow. 
811,  the  qnesdon  Came  again  before  the  Supreme  Court  of  New  York,  when  it  was  held 
that  evidence  of  general  character  was  admissible  in  mitigation  of  damages,  under  the 
general  issue,  which  was  the  only  plea  filed  in  that  caae. 

"This  subject  was  much  considered  in  the  case  of  Koot  u.  King,  7  Cow.  613.  The 
Court  there  held  that  public  reports  of  the  facts  Etated  in  the  libel  were  inadmissible  as 
evidence  in  mitigation  of  damages,  where  a  pli«  in  justification  had  been  filed,  alleg- 
ing  the  truth  of  the  mstter  staled  iii  the  libel;  but  tliey  also  held  that  the  general 
clmneter  of  the  plaintiff  wss  put  in  issue  in  an  action  of  slander,  without  re^rd  to 

Ketchnm,  8  Allen  (Mass.),  408,  that  evi-  what  the  general  reputation  of  the  plain- 

dence  wns  not  admissible,  either  in  mitl-  tilF  was  as  to  h^ing  a  tiiief.     The  Court 

gation  of  damages  or  as  a  justificaUon  in  said  the  que.=tion  should  be  what  is  tha 

an  action  of  (.lander  by  words  imjiuung  general  reputation  of  the  plaintiff  for  hon- 

nnchastity  to  a  woman,' to  ahow  that  the  esty,  but  on  appeal,   the  Supreme  Court 

defendnnt   spoke  the   words  to  her,   and  held  the  orij{inal  naestion  was  the  proper 

was  led  to  do  so  bv  her  general  conduct,  form.     So,  where  the  words  complained  of 

and  espeoiidly  by  her  deportment  with  a  impntwl  a  want  of  chastity  lo  a  woninn, 

particular  man,  believing  tlie  same  to  be  evidence    of   her   general   reputation   for 

true :  but  in  such  a  case,  eviilenoe  that  want   of  chastity   is  ndnii)tsiblr>.  but  not 

the  plaintilTa  general  reputitioo  is  bail,  evidence  of  speciBc  sets.    Duval  i:  Ilavey, 

independently  of  the  slander  of  whifh  she  32  Ohio  St.  604.     In  Leonard  o.  Allen,  11 

coniDlains,  and   that  it  was  so  even  ten  Cnsh.  (Mass)  241,  the  inqniries  were  re- 

jears  before  and  nt  another  plac«,  is  ad-  stricled   to  the  general   character  of  the 

misiible  in  mitigation  of  damsges.  plaintlT  for  integrity  snd  moral  worlb,  or 

(ii)  Tho  general  practice  is  now  toad-  to   his  reputation   in   regard   to  conduct 

mit  nt  least  evidence  of  the  plaintiffs  bad  similir  in  character  tn   the  offence  with 

reputation  in  regard  to  (he  crime  charged  which  the  defendant  had  charged  him. 
in    the    slanderous   won!?.      Maxwell   p.  If  this  kind  of  evidence  is  introduceil, 

Kennedy,  HO  Wis.  843 ;  Drown  v.  Allen,  the  plaintiff,  to  rebut  it,  may  give  in  evi- 

SI  Pa.  St.  393.     Ill  this  case,  tha  slander  dence  his  own  genera]  goud  character  in 

charged  the  pleintilf  with  being  a  thief,  this  rcganl.     Mcllce  v.   Pnlton,   47  Md. 

Conoiel   for   defendant   asked  *  witnesa  40iij  Chubb  v.  Gsell,  34  Fa,  SL  114. 
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was  never  guilty,  nor  tutpected  to  be  guilty,  of  the  crime  imputed 
to  him,  it  has  been  held,  that  the  defendant  may  disprove  the 

the  pleading  or  notice  of  defenct  on  the  part  of  the  defeDdsnt.  Chief  Justice  SsFoga 
•sys:  'Under  any  circumstuicea,  the  deieiidest  Toay  show  that  the  plninUiTs  rejiuta- 
tioD  hat  auBtained  do  injury,  beoauie  he  had  no  reputation  to  lose.'  'The  rule  is  ad- 
mitted, that  the  general  diameter  may  be  nttauked,  bFcaofie  thia  ia  relied  upon  as  tbb 
—  jnd  of  damages,  and  the  plaintiff  la  fcupw^ud  at  all  timea  to  be  pre;«red  '-  ■ — '-■- 


.r.E" 


irral  eliaracter.'     See  alao  Inman  v.  Fostar,  8  Wend.  602,  aee.   'Hr.  Grecnleaf, 


n  his  Treatiae  upon  Evidencp,  vol.  i.  )  6S,  Sayg  :  '  Whether  evidence  imrieiu.'hiiig  the 
plaiulifTa  general  uhnraeter  is  admiaaible  in  an  action  of  ali-uJer,  as  affecting  the  dam- 
ages, is  a  point  which  has  been  much  coDtroverted,  but  the  wi-i^ht  of  authority  is  in 
favor  of  admitting  nuch  evidence.'  In  2  Stark.  EtJ d.  369,  it  is  snid,  that,  in  actions  of 
alnniler,  where  the  defeudant  ban  not  juati&ixl,  evidence  of  the  plaintiff's  bad  charat^ter 
is  admiraible  in  reduction  of  damages ;  and  in  page  878  tiie  author  Bays:  '  Grnemt 
evidence  of  bad  character  Kema  Ia  be  admiaaible,  altboueb  the  defendant  has  justified 
that  the  imputation  is  true  ;  for  if  the  Justi&catioa  should  fail,  the  question  as  to  the 
oitanfum  of  damages  would  etiH  remain.  And  such  evidence  has  been  held  adoiissibla 
Id  North  Csrolina,  Ohio,  and  Kentucky,  wheo  a  Justification  and  the  general  issne  are 
both  pleaded.  Vick  v.  Whitfield,  2  rfayw,  222  ;  Dewil  v.  Greenfield,  B  Ham.  275  ; 
Eastland  v.  CaldweU,  2  Bihh,  21  ;  Cnllovay  «.  Middleton,  2  A.  K.  ManJi.  372.  Roe 
also  Snwyar  v.  Hopkins,  9  Shepley,  268. 

"  in  New  York,  as  before  aeen,  snch  evidence  has  been  adinitted,  wbep>  the  general 
issue  has  been  the  only  plea.  9o  in  Cunnoctlcut,  Pennsylvania,  South  Carolina,  and 
New  Hampshire.  Briinann  o.  I.ynde,  1  Root,  351 ;  Austin  v.  HanchetL,  2  Root,  14S  ; 
Hi^nrv  I-.  Norwood,  1  Watts,  847  ;  Bufani  v.  M'Luoy,  I  Kott  &  UcCord,  26S;  S«wyer 
V.  Krfert,  2  Nott  ft  MrCord,  fill ;  Lamos  v.  Snell,  6  N.  U.  113.  See  also  Waters  «. 
Jones,  3  Porter,  442, 

"  1q  our  own  case,  «a  shall  find  that  the  funeral  princjplea  stated  id  Laroed  s.  Baf- 
fington,  3  Ma<^.  546,  hear  upon  this  question.  The  precise  qneation  o(  tho  eompo- 
tency  of  evidence  touching  the  plaintiffs  moral  cAarader  was  there  waived,  as  no  such 
evidence  was  embraced  in  the  pronoseil  proof.  But  it  waa  niled,  that  it  vas  competCDt 
to  give  in  evidence  ihe  plaintitTs  rank  and  condition  in  life,  either  on  the  general 
iaaiie  or  a  traverse  of  a  juatification  ;  and  the  reaaona  assigned  are,  that  '  the  degree  of 
injury  the  plnintitf  may  austaiii  by  the  slanderer  may  very  much  depend  on  his  rank 
and  condition  in  society.'  and  also  that '  it  is  a  fact,  in  its  nature,  of  ^neral  notoriety-' 
In  Walcott  •:  Hall,  6  Mass.  GIS,  in  vhich  there  was  a  juatiticfltion  nleodeii,  evidence 
van  otTered,  in  niiti|^lion  of  damages,  of  geiieml  reporla,  that  the  piaintiS'  had  hera 
guilty  of  the  crime  imputed  to  hlni  in  the  slanderous  words.  Thia  was  rejected  ;  but 
It  was  said  by  the  court,  that  eviJenco  of  general  bad  character  may  be  conaidered  by 
the  jury;  'for  the  worth  of  a  man's  jfenmii  reputation  amouR  his  fellow -citizens  may 
entitle  him  to  large  damages  for  an  attempt  to  injure  it ;  which  he  out:hl  not  to  obtain, 
if  his  character  is  of  little  or  noeslimation  in  society.'  The  principle  here  settled  seems 
to  be  that  parlkular  reports,  injurious  to  one's  reputation,  are  to  be  r^ectcd,  but  a  bad 
general  character  may  be  shown  in  mitigation  of  damages  ;  and  this,  though  a  justifica- 
tion be  pleaded.  AldL-rntan  f.  French,  1  Pick,  1,  went  no  further  than  to  hold  that  evi- 
dence ol  a  gHiicral  report  that  the  plaintiff  had  been  guilty  of  tho  crime  imputed  tohim 
could  not  be  rei:dved  in  mitigatioit  of  dnma;;e9.  In  Koss  e.  Lapham,  14  Mum.  279, 
which  was  an  action  on  the  cose  for  slanderous  words,  charging  the  plaintilT  with  ]ier- 
jury,  and  in  which  the  court  held  it  incompetent  to  offer  tn  evidence,  in  niitiKation  of 
damages,  that  the  plaintiff  was  an  atheist,  yet  it  was  assumed  that,  by  Dummi-nriiig  an 
action  of  slander,  'the  plaintiff  put  his  general  reputation  at  issue,'  See  atnn  Common- 
wealth e.  Snelling,  IS  Tick.  344,  which  seifms  to  recognize  the  same  prinHpIe.  In 
Bodwell  V.  Swan,  3  Pick.  378.  while  it  wai  held  that  reports  of  parfifular  facts  were 
inadmissible,  it  was  declared,  as  the  rule  of  law,  that  '  the  general  bad  chamcler  of  the 
plaintiff  may  be  ahnwn,  because  he  relies  upon  its  goodneiu,  befiirr  cnlumnistvd.  as  the 

Cincijial  ground  of  daui'i^'a.  A  fair  character  had  been  malicionaly  attai'ked,  and  the 
w  will  tepair  tlie  iniachief  by  damages  ;  but  to  a  repatation  already  soiled,  the  iiijliry 

"The  English  doctrine,  as  stated  in  Ear!  of  Leicester  3.  Walter,  2  Camph.  2.^1,  and 
c.  Moor.  1  M.  &  S.  284,  seems  to  go  further  than  these  doctrines,  and  to  author- 
ize the  admia-iion  of  mere  public  re|iorts  that  the  plaintiff  was  guilty  of  the  '■rime  im- 
puted to  him  by  the  defendant.     See  also  Richanls  r.  Pirliardi,  2  M.  ft  Itob.  557  ; 
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latter  allegation  by  evidence  showing  that  he  was  suspected.^ 
The  defendant  may  also  show,  upon  the  question  of  damages, 

3  Stephens,  Nisi  Trius,  2678.  But  this  rule  has  uot  prevailed  with  us,  nnd  U  sup- 
poswi  by  Mr.  Justice  Jackson,  in  hia  opinion  in  AlJerman  v.  French,  1  Tick.  18,  I», 
to  liRve  been  only  intpudej  as  an  admission  of  evidence  ot  the  general  reputation  and 
ntanding  of  the  plaintitf.  In  this  view,  they  would  bear  upOD  the  ((aestioD.  As  admta- 
HiDUS  of  reports,  we  should  reject  thvm  as  authority. 

"  It  in  said,  that  the  more  receut  English  cases  sreni  to  considir  evidence  of  general 
bad  chaiActer  as  irrelevant,  and  thirefore  inaduiisxiUe.  It  would  seem,  from  the  re- 
.[lort  of  the  case  of  Cornwall  r,  Richardson,  Ky.  k  Mood,  305,  that  evidence  of  general 
good  character  was  held  uot  to  be  ndmissible  for  the  iiUititilT,  where  the  defendant  had 
filed  special  pleas  of  justification,  as  well  as  the  genera]  laaue  ;  and  the  presiding  judge 
seems  to  have  asauiued  that  sncli  evidence  was  not  competent  to  either  pnrty.  See  alLo 
Stow  D.  Cuuverse,  3  Conn.  S26;  Matthews  u.  Huutley,  B  N.  H.  14S.  Thia  dedbion 
ia  directly  opposed  to  the  case  of  Harding  v.  Brooka,  5  Pick.  244.  In  Jones  t>.  Stevens, 
11  Price,  2S5,  which  contains  nmch  reasoning  against  the  competency  of  s-icb  eviiieiice, 
the  question  arose  upou  a  plea  in  justification,  conlaintiie  general  sUrgstions  against 
the  plniutiETs  character ;  and  the  real  question  was,  whether  it  was  competent  to  sup- 
port the  plea,  and  disprove  the  declaiition,  by  producing  evidence  that  the  general 
character  of  the  pMntilf,  as  an  attorney,  was  bad.  This  is  the  view  tskca  of  thnt  case 
by  Mr,  Greenlear,  in  his  noteto  sect.  5S  of  the  first  volume  of  his  Treatise  on  Evidence. 

"This  review  of  the  adjudicated  cases,  and  particularly  the  decisions  iu  this  Com- 
monwealth, and  in  the  State  of  New  York,  seems  necessarily  to  lead  to  the  conclusion, 
that  evidence  of  general  bad  vbaTacter  is  sdmissible  in  niitigatiun  of  damages.  That 
it  is  ao  where  no  justification  had  been  ]ileaded,  seems  to  be  everywhere  sanctioned, 
□n1es9  a  contrary  opinion  is  found  in  the  recent  English  decisions  to  which  J  have 
allnded.  Suggestions  have  been  made,  in  soma  of  the  cases,  that  such  evidence  was 
not  admissible  whei'e  the  defendant  pleailed  the  truth  in  jnstiticntion.  But  upon  prin- 
ciple, this  distinction,  I  atiprehend,  will  be  found  untenable.  There  is,  doubtleas,  a 
class  of  coses,  where  the  defendant,  by  pleading  the  truth  in  jnstiticntion,  may  deprive 
himself  of  a  defence  upon  which  he  might  have  relied,  if  he  had  pleaded  the  naked  gen- 
eral issue  ;  aa,  that  the  words  were  spoken  iu  passion,  in  giving  the  character  of  a  ser- 
vant, k/s.  In  soch  cases,  the  very  fact  of  pleading  a  jnatiDcation,  and  iiutting  upon  the 
record  an  ftllegatlon  of  the  truth  of  the  words,  baa  been  supposed  to  take  away  the  de- 
fence of  the  character  above  alluded  to.  But  undpr  our  statutes  (Rfv.  Stat.  c.  100, 
SS  18,  IB),  perhaps  even  this  rule  may  be  conaidcrod  as  modified,  and  indeed  effectoally 
changed.  By  sect.  18,  it  ia  provided  that  matter  in  one  plea  shall  be  no  evidence  in 
another ;  am!  by  aecL  16,  that  a  plea  in  justification  in  slander,  that  the  ivords  apoken 
were  true,  shall  not  be  proof  of  malice. 

"  The  reasona  which  unthoriie  the  admission  of  this  species  of  evidence,  under  the 
plea  of  geneial  issue,  aeem  alike  to  exist,  and  to  require  its  admission,  where  a  justlii- 
cation  has  been  pleflclL.d,  but  tlie  defendant  has  faileil  in  sustaining  it.  It  is  not  olTered 
in  either  rose  as  sustaining  the  juatificatioD,  or  making  out  n  defence,  but  is  solely  ap- 
plicable to  the  question  of  damages.  I  agi-ee  with  Mr.  Justice  Thonipaon,  in  his  opin- 
ion, as  stated  in  Foot  v.  Tracy,  1  Johns.  47,  that '  it  cannot  be  just  that  a  man  of 
infamous  character  shoulii,  for  the  same  libellous  matter,  be  entitleil  to  equal  damages 
with  the  man  of  unblemished  repQtation  ;  yet  such  must  be  the  result,  unless  chnrac. 
ter  be  a  projier  subject  of  evidence  before  a  jury.'  Ld.  El  I  en  borough,  in  1  M.  &  S.  288, 
also  says  :  '  Certainly  a  person  of  disparaged  rnme  is  not  entitled  to  the  same  mcnsura 
of  damages  with  one  whose  character  is  unblemished  ;  and  it  is  competent  to  show  that 
by  uvidence.' 

"The  theory  of  trials  is,  that  the  jnrv  are  to  deci^ie  solely  upon  the  evidence  before 
them.  If  so,  they  surely  cannot  make  the  dit^tinctinn  between  a  plaintilT  of  good  name 
«nd  fame,  and  one  who  is  really  infamous,  nnless  evidence  of  this  fact  is  allowed  to  be 
given.  Cases  often  occur  where  the  jury  are  entire  straiigera  to  the  parties  ;  and,  if 
not  so,  they  ought  not  to  act  upOD  statements  of  any  of  their  fellows,  given  in  the  jury- 

»  Eari  of  Leicester  n,  Walter,  2  Campb,  251  ;  Case  b.  MarVs,  20  Conn,  249.  But 
In  an  action  for  a  libel,  which  was  actionable  only  in  respect  of  tlie  plaintilTE  office, 
where  bis  due  discharge  of  its  daties  was  averrwl,  the  defendcut  was  nut  pemiitted, 
under  the  general  issue,  to  disprov."  this  averment,  by  cviiience  of  the  plaintira  negli- 
genes  in  discharging  hii>  otDcial  duties.     Dance  v,  Uobson,  1  M.  li  Malk.  2B4. 
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under  Uiia  issae,  tliat  tlie  chai^  was  occasioned  by  the  miacon- 
duct  of  the  plaintifF  either  in  attempting  to  commit  the  crime,  or 
in  leading  the  defendant  to  believe  him  guilty,  or  in  contempora- 
neously assailing  the  defendant  with  opprobrioua  language;  or, 
that  it  was  made  under  a  miatake  which  waa  forthwith  corrected ; ' 
or,  that  he  had  the  libellous  statement  from  a  third  person;*  or, 
being  the  proprietor  of  a  newspaper,  that  he  merely  copied  the 
atatement  from  another  paper,  giving  his  authority ; "  or  that  be 
was  insane,  and  known  to  be  so,  at  the  time  of  speaking  the 
words.*  (a)  And  in  an  action  for  a  libel  upon  the  plaintiff  in  his 
trade  of  bookseller,  as  the  publisher  of  immoral  and  foolish  books, 
it  has  been  held  that  the  defendant,  under  this  issue,  may  show 
that  the  supposed  libel  is  nothing  more  than  a  fair  stricture  upon 
the  general  nature  of  the  plaintiff's  publications.' 

§  425.  MlUgBUon.  Jiutifloatlon.  Osnerol  Isaae.  It  Is  obvious 
that  evidence  in  mitigation  of  damages  must  be  such  as  involveB 
an  admission  of  the  falsity  of  the  charge.  If  the  defendant  would 
prove  that  the  charge  is  true,  he  can  do  this  only  under  a  special 
plea  in  justification;  it  is  only  evidence  of  facts  not  sufficient  to 

room,  >iid  Dut  under  the  ssnoCian  of  an  oitb.  There  jeemt  to  be  uo  alternative  but  to 
ailmit  thU  species  of  endence  ;  and  this  an  wll  wti«n  thera  is  a  jiutiBcatioti  pleaded  aa 
when  the  deience  is  on  the  f^nnral  iuue  alone.  Jii  thu  lornier  cose,  the  evLdeace  ia  to 
be  Applied  Bolely  to  the  question  of  deme);cs  ;  and  it  would  be  the  duty  of  the  court 
to  Hdriac  the  jury  that  it  could  not  be  used  to  lustain  the  justification,  but  was  prop- 
erly inlrodaced,  becanse  both  ijneaiioiiu  were  before  thoni,  and  if  the  juatiBcation  failed, 
upon  the  eviitence  npplicable  thereUi.  they  would  consider  the  CTideaee  of  the  chanu:- 
tvr  of  the  plaitititr,  in  (UtfKuisin|{  damans  for  th<>  injury  occasioD>-d  l)y  the  defatnatorT 
worils  ;  but /or  oljter  purposes  ihe  evMeiice  would  he  irrelevant.  Tbia  evidence  should 
be  GoiifinBd  to  the  general  character  of  the  pUintilf,  as  it  existed  before  tbe  puliliottion 
of  the  elaaderous  words."  See  T  Met.  S8-9t.  In  WilliatoD  d.  Smith,  3  Kerr,  443,  it 
wait  hvid  bj  the  Supreme  Court  of  New  limns  wick,  that  the  eviduiice,  in  order  to  be 
admissible,  must  relate  to  the  nlaintitTg  f^ennral  reputntion  in  reafifct  to  the  suhject- 
mattei'  of  thn  charge.  See  also  Bowen  v.  Hall,  12  MeL  2Si  ;  U.imer  e.  UuFarUD, 
4  Dento,  50B. 

I  Supra,  S  275  ;  Bndley  u.  Heath,  12  Pick.  163  :  infra,  %  426. 

*  Dunuomlw  u.  Uaniell.  i  Jur.  32  ;  Hnitland  v.  Qolduey,  3  Ea^t,  426  ;  Havnes  e. 
Lcland,  IS  Shepl.  S33 ;  ud  vid.  MilU  v.  SpeiiciT,  Holt's  Cas.  513.  Its  elTect  will  de> 
)wiid  on  the  iutunt  with  which  the  name  ol  the  authnr  wan  mcntionrd.  Dole  b.  Lvon, 
10  Johns,  447.  The  lact  that  the  defemlant  hcHrd  the  words  from  another,  wiioss 
name  he  mentioned  nt  the  time  of  speaking  them,  was  formerly  held  a  good  jiuJifiea- 
tion,  and  therefore  pleadable  in  bar.  Sec  1  Stark,  on  Slander,  c  14  ;  Id.  p.  301,  n. 
(1),  by  Wendell.  But  this  doctrine  has  been  solemnly  denied  in  the  United  States 
(Ibid,  ;  Dole  v,  Lyon,  10  JoIidh.  417  ((') ;  and  haa  of  late  been  repudiated  io  EDgbmd 
[De  Crespisny  v.  Wellesley,  5  Bing.  3»'2). 

»  Saundei's  u.  Mills,  6  Bing.  213  ;  Crepve  b.  Carr,  7  C.  4  P.  64.  Sen  also  MuUetv 
V.  Hulton,  4  Ksp.  248  :  Wyatt  v.  Gure,  Holt's  Cas.  303 ;  East  v.  Chapman,  2  C.  &  P. 
610 ;  a.  c.  1  M.  &  Malk.  46. 

*  Dickinson  p.  llarbtT.  9  Mans,  226. 

'  Ttilmrt  D.  Tipper,  1  Cauipb.  850.  See  also  Oandy  if.  Humphries,  35  Ala.  617 ; 
— '!,  g  4. 


(a)  Insanity,  if  not  a  defence,  will  m         (»)  Fowler  u.  Chichester,  26  Ohio  St.  0. 

to  niitiHate  the  damages.     Pratt  o.  Ford, 
II  Uw  Rep.  421  i  aiilc,  S  27a. 
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justifj  that  1*8  ftdmJBsible  under  the  general  iaaue,  to  reduce  the 
damages.'  And  if  such  facts  have  been  specially  pleaded  in  jus- 
tideation,  but  the  pies  is  withdrawn  before  the  trial,  and  the 
plaintiff  is  therefore  not  prepared  with  evidence  to  disprove  it, 
the  defendant  may,  under  the  circumetanoes,  still  be  permitted 
to  prove  the  facts  under  the  general  issue,  to  affect  the  amount  of 
damages  to  be  recovered.^  It  has  also  been  held  that  where  the 
facts  offered  in  evidence  in  mitigation  of  damages  would  be  suffi- 
cient to  justify  a  part  only  of  the  libel,  they  must  be  specially 
pleaded  in  justification  of  that  part,  and  cannot  otherwise  be  re- 
ceived.* But  these  rules,  it  is  conceived,  do  not  preclude  the 
defendant  from  showing,  under  the  general  issue,  all  such  facts 
and  circumatancea  as  belong  to  the  res  geiUe,  and  go  to  prove  the 
intent  with  which  the  words  were  spoken  or  the  publication  was 
made.*  And  if  a  justification  is  pleaded,  the  defendant  may  still 
give  general  evidence^  in  mitigation  of  damages,  under  the  general 

1  OndBrvood  v.  Parkas,  S  Stra.  1200;  Enoball  r.  Fnllar,  Feake's  Ad.  Cas.  189; 
Andrews  v.  Vanduzer,  LI  Johus.  3S. 

«  KoHt  t>.  ChatiiuHn,  S  C.  A  f.  S70  ;  B.  c.  1  M.  &  Malk.  4B. 

•  Vewy  i>.  PikB,  3  C.  &  P.  612. 

•  See  2  Stark.  Qti  Slander,  p.  88,  n.  (1),  ^  Wendell.  Id  sevenl  of  the  United 
Statea,  the  course  is  to  plead  the  general  Usue  m  all  cases,  with  a  brief  statement  of 
the  special  mntter  to  be  given  in  evidence  Quder  it.  It  haa  been  held  that  ivhere  mch 
etatemeut,  in  an  acLion  of  slander,  is  ruled  out,  as  not  amounting  to  a  justilicatiDn,  the 
matter  is  not  Bdmiasible  in  evidence  in  mitigation  of  datns^s  ;  for  the  reason  that,  ao 
far  as  it  goes,  it  t^nds  to  prove  the  charge  to  be  well  founded.  Cooper  v.  Barber,  21 
Wend.  106.  And  see  Turrill  t).  Dulloway,  17  Wend.  42S,  But  the  aaundneas  of  tliese 
decisions  has  been  combated,  with  grest  force  of  resaoning,  by  Mr.  WendeE,  in  th*  In- 
troduction to  hia  valuable  edition  of  Staikie  on  Slander,  pp.  27-55.  {i) 

[a)  Srilden,  J.,  in  Bnali  v.  Prosser,  11  not  allow  anythtng  short  of  tieomplelade- 

V.  347,  says  on  this  point,  "The  nils  fence  to  be  proved  npon  the  reconL     The 

upon  nbicU  these  decisions  proceed  was  conceded  right  of  the  defendant  to  miti- 

merely  an   unforeseen  consequence  of  the  gate  the  damages  1^  showing  the  absence 

nile  which  exitluJed  proof  of  thf.  truth  of  of  malice,  and  the  rule,  were  directly  re- 

(Ai!  eAanTi!.  under  the  general  iraue,  in  miti-  pugnant   to  each  other,  and  no  qneatioa 

gation  of  dnmagHB  ;  amieirliich  ori^nated  lisa  ever  given  riae  to  a  more  protrJcted 

with  the  case  of  Underwood  D.   Parka,  S  atniggln.     The  courts  in  England,  under  a 

Stra.  1^00.     The  intrinsic  nrnprietv  or  ini-  sense   of  the  atlmitt«d   right,  have   in   a 

Propriety  of  the  evidence  had  notning  to  number  of  cases  decided   thRt   f.tcta  and 

a  with  the  adoption  of  the  mlc.      It  was  circumstancea  falling  short  of  proviiui,  ol- 

a  rule  of  pleading  merely,  havinj?  no  other  though  tending  to  prore,  the  truth  of  the 

object  than  to  prevent  plaintilfn  fi'oni  being  chan^,  might  be  received  in  miligation. 

taken   liy  aiirprise  upon  the  trial  fay  evi-  Knobell    v.     Faller,    mprii :    Leicester  a. 

dence  of  the  truth  of  the  charge  without  Walter,  2  Campb.  251.     But  the  courts  in 

notice.     This  was  veij  well  in  cases  where  New  York  and  in  Massachusetts,  with  less 

the   defendant   waa   prefiared  to  justify,  jostice  but   better  logic,  have  uniformly 

which  cases  alone  the  jndges  hod  in  view  held  that  a  rule  which  etcludad  proof  A 

fai  adopting  the  rule.     Bat  when  the  doc-  the  truth  of  tjie  charge  matt  Tiecttmrily 

trtnt  came  to  be  annlied  to  cases  where  all  eicclade   evidence   tending  to  prove   it." 

the  defendant  could  or  deHired  to  do  was  The   rule   Is  now  changsd  in  Hew  York 

to  mitigate  the  damsgna  by  showing  the  by  the  Code,      Cf,  Biab^-  e,  Shaw,  IS  N. 

absence  of  malice,  it  took  away  the  right  Y.  71. 
altogether,  since  the  rales  of  pleading  did 
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isaue,  though  he  will  not  be  permitted,  imder  a  plea  in  justifica- 
tion, to  give  evidence  of  particular  facts  and  circumataQceB  re- 
Bpecting  the  charge,  which  go  merely  to  the  amount  of  damages.' 
§  42u.  JnatiflaaUon.  Criminal  oborg*.  To  support  a  special 
plea  in  justification,  where  cnme  is  imputed,  the  same  evidence 
must  be  adduced  as  would  be  necessary  to  convict  the  plaintiff 
upon  an  indictmeat  for  the  crime  imputed  to  him;  and  it  is  con- 
ceived, that  he  would  be  entitled  to  ^e  benefit  of  any  reasonable 
doubts  of  his  guilt;  in  the  minds  of  the  jury,  in  the  same  manner 
as  in  a  criminal  trial,  (a)  And  if  the  evidence  falls  short  of  prov- 
ing the  commission  of  the  crime,  the  jury  may  still  consider  the 
circumstances,  as  tending  to  show  that  the  defendant  bad  prob- 
able cause  to  believe  the  charge  to  be  true,  and  to  lessen  the  char- 
acter of  the  plaintiff,  and  tlierefore  to  reduce  the  amount  of 
damages.^    But  wherever  the  truth  of  a  charge  of  crime  is  pleaded 

1  2  SUrk.  on  SUnder,  pp.  SS-B4,  and  notes  by  WendeU.  See  aim  Stone  o.  Var- 
nev.  7  Law  fteporter,  633 ;  Uullett  v.  Hulton,  4  Esp.  248 ;  East  d.  Cbapmau,  3  C.  ft 
F.  G70 ;  B.  c.  1  M.  Jc  Mulk.  46  ;  Kewtou  v.  Rowe,  1  C.  It  K.  616  ;  CraniMt  e.  Daw- 
ton.  1  Qilni.  {111.)  SS6.     But  sea  Urned  v.  BufflngtoD,  3  Mans.  546. 

*  Cbalmera  f.  Shackell,  6  C.  &  P.  476  ;  supra,  §  40S  ;  GanU  n.  Vinard,  1  Smith 
(Ind.j  237  ;  Unter  v.  UcEM-en,  3  Blackf.  4S5  ;  HopkiiiM  d.  Smith,  3  Barb.  S.  C.  61W  ; 
Shortly  v.  Miller,  1  Smith  (lud.),  895  ;  Minesingar  u.  Kerr,  9  Barr,  312.  A  charge  ot 
pulygajuy,  bj  manyiiig  three  persons,  may  be  jiuti&ed  by  proof  of  actual  marriage  to 
two  wives,  Kui  cohabiutbn  and  reputation  as  tc  the  third.  Wilmett  «.  Hanner,  S  C. 
A.  P.  S95. 

(a]  In  proving  the  truth  of  the  alleged  N.  H.  ISO;   Folsom  r.  Brown,  G  Porter 

libel,  the  defendant's  proof  must  coincide  (N'.  H.),  114  ;  Schmidt  v.  S.  V.  Un.  Hat. 

substantially  with  the  worda  of  the  liliel.  Itta.  Co.,  1  Gray  (Mass.),  G29  ;  Gonton  «. 

Thus  BQ  sUegntioD  that  the  plaintiff  via  Pannelee,  ]G  Gray  (Mass.),  413  ;  Eincade 

"indicted"  will   be   supported   by  ]>roof  v.  Bnidehaw,  3  Hawk.  ( N .  C. )  63  ;  Briggs 

that  he  was  prosecuted  and  convicted  on  v.   Cooper,  cited  in  Bradish  d.  Bliss,  33 

information  in  a  justices'  court.     Bailey  Vl.  326 ;   Wash.   Ins.   t'o.  v.   Wilson,   7 

V.  Kalamazoo   Publishing   Co.,  40  Mich.  Wis.  169  ;   Howell  v.  Hartforrl  Pir«  Ins. 

2.M.  Co.,  C.  Ct.  U.  3.,  No.  Dial.  111.  3  Ina.  L. 

And  in  general,  if  a  justiGcation  is  al-  J.  653  ;  Scott  v.  Home  Ins.  Co.,  1  Dil.  0. 

ie^,  the  proof  moat  correspond  siibetan-  Ct   U.   S.   105  ;  Marshal!  v.   Msrine  Ids. 

tially  with  the  allegations,  as  in  all  other  Co.,  43  Ma.  586.     Contra,  Corbley  b.  Wil- 

cases  of  proof,  to  avoid  a  variance.     Car-  sou.  71  III.  20fl  ;  Msrk  r.  Oelihaueser,  60 

peiiter  t-.  Bailey,  66  S.  H.  283.  Cal.   631  ;'  Tucker  v.   Call,   46  Ind.  81 ; 

The  evidiincu  to  support  this  justifica-  Folaton  i>.  Lee,  64  Mo.  2ei  )  Ellis  «.  Lind- 

tion  must  include  all  the  elemenU  neces-  ley,  83  Iowa,  461.     See  slsolO  Am.  L.  Rev. 

sary  to  prove  tlie  accused  guilty  of  the  642,  where  the  cases  are  all  coll'-uteil  and 

crime  in  a  prosecutiaii  therefor,  t.  g.  both  carefully  examined.     See  also  ante,  g  40S, 

the  intent  end  tlie  ci-iminal  act  (McBee  v.  n.  ;  Kidil  i>.  Fleek,  47  Wh.  443. 
Fulton,  47  Md.  403},  but  it  seems  to  he        If  there  is  any  special  rule  of  evidence 

the  established  rule  now  thnt  a  prepnnder-  relative  to  the  proof  of  the  crime  alleged, 

ance  of  the  evidence  tending  to  convict  this  rule  must  be  complied  with  in  pror- 

him  of  the  crime  is  enough,  and  that  the  ing  the  crime  aa  a  justili cation.     E.  g.  in 

statement  in  the  text,  that  he  is  entitled  the  prosecution  for  perjury,  two  witnesses, 

to  a  reasonable  doiiht.   is  not  well  sun-  or  one  and   corrolurating  cLieunutijiceB, 

ported.      McBee  v.    Fulton,  gupra.     Eilis  are  requisite,  and  so  io  )iroving  tills  crime 

p.  Biizzell,  60  Me.  207  ;  Knowlei  b.  Soiib-  in  an  action  ..[  libel.     Banuone  a.  Cliri^ 

Der,  67  Ue.  497 ;  Maithews  ti.  Huntley,  9  tiaif,  61  Ua.  351. 
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in  juatification,  the  pluinliff  may  give  his  own  character  in 
evidence,  to  rebut  the  chai^.* 

§  427.  Br««)b  of  oonflaonofl.  Where  the  libel  is  upon  a  lawyer, 
charging  him  with  dimdging  confidential  communicatiom  made  to 
him  by  his  client,  it  is  not  neceaaftry  for  the  defendant,  in  sup- 
port of  a  plea  in  justification,  to  prove  that  the  communications 
were  of  such  strictly  privileged  character  that  the  plaintiff  could 
not  have  been  compelled  to  disclose  them,  if  called  aa  a  witness 
in  a  court  of  justice;  but  it  will  suffice  to  show  that  the  matters 
disclosed  by  the  plaintiff  were  confidential  communicatioDs,  ac- 
quired by  him  profess ionally,  in  the  more  enlarged  and  popular 
sense  of  the  word.^ 

§  428.  \7baii  oxpreaa  malice  to  be  «hown.  Where  the  matter  is 
actionable  only  in  respect  of  the  special  damage,  the  plaintiff 
must  generally  show  express  malice  in  the  defendant  Such  in 
the  case  in  actions  for  slander  of  title,  (a)  In  these  caaes,  the 
defendant,  under  the  general  issue  and  in  disproof  of  malice,  may 
give  in  evidence  that  he  spoke  the  words,  claiming  title  in  him- 
self;" or,  as  the  attorney  of  the  claimant;  or,  that  the  words 
were  true.* 

§  429.  Bame  aobjeot.  In  actions  of  this  nature,  where  the  gen- 
eral issue  is  pleaded,  with  a  juatification,  the  usual  course  is  for 
the  plaintiff  to  prove  the  libel,  and  leave  it  to  the  defendant  to 
make  out  his  justification;  after  which  the  plaintiff  offers  all  bis 
evidence  rebutting  the  defence.  And  if  the  plaintiff  elects,  in 
the  opening  of  his  case,  to  offer  any  evidence  to  repel  the  juatiti- 


_.    ..  ^.  ._ _.  .  ^  n  tbe  evidance  an  the  part 

of  the^iroMcution,  and  it  u  itrirtly  evidence  in*  the  case. "  Keitf.  StaniiHrd,  7  C.  A  P. 
673.  Bucb  also  ia  the  law  in  Suotland.  Aliwn'a  Proc.  p.  629.  And  sra  Stats  e. 
Wella,  Coxe,  124  ;  Wille  onCircumst.  Kt.  p.  131.  ButaeeettnTa  Houfchtnlinf;  v.  Kal- 
iteriioiwe.  1  CooHt.  E30  ;  2  Burt.  S.  C.  149;  8hi].B»o p.  Burrows,  1  Hall  (N.  Y.),  899  ; 
CanTOTse  v.  Stow,  4  Conn.  43. 

^  Hook  v.  Terrell,  4  B.  &  Ad.  870.  Bat  see  Biggi  v.  Denniston,  3  Johns.  Co*. 
19S. 

»  Smith  B.   Spoooer,  S  Taunt.  246 ;  Ho»bj  u.  Eobber  Tip  Pencil  Co.,  57  N.  Y. 


(a)  To  maintain  an  action  of  slander    to  the  plaintilT,  which  must  he  epecially  a1- 
of  title  to  land,  [he  words  most  not  nnly    lej^  in  the  deciaratian,  and  aubetantially 


be  false,  hut  thev  must  be  utteivd  malici-    proved  on  the  triaL     Kendall  v.  Stone,  6 
ou-W.  wnd  be  followed,  as  a  natural  and     K.  Y.  18 
legal  consequence,  by  a  pecaniary  damage 
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catioD,  he  is  ordinarily  required  to  offer  it  all  in  Uiat  stage  of  the 
cause,  and  is  not  permitted  to  give  further  evidence  in  reply.  ^ 
But  this  rule  is  not  imperative,  the  subject  resting  in  the  discre- 
tion of  the  judge,  under  the  circumstances  of  the  case.' 


Pdr,yGOOgIe 


PAST  17.]  UMItATIOKS. 


LIMITATIONa 

§  430.  Wliat  Umlts  rigbts  of  ootry.  The  statute  of  limitatioDS 
is  set  up  in  bar  either  of  riffhtt  ef  entrtf,  or  of  righta  of  action,  (a) 
In  the  former  case,  vhen  the  defendant  claims  title  to  land  under 
a  long  poBsession;  he  must  show  that  the  possession  was  open  and 
visible,  notorious,  exclusive,  and  adverse  to  the  title  of  the  plain* 
tiff.i  It  must  be  such  that  the  owner  may  be  presumed  to  know 
that  there  is  a  poaaeesioQ  adverse  to  his  title  ;^  but  his  actual 

1  Taylor  •.  Horde,  1  Burr.  BO ;  Cowp.  SSS  ;  Jenitt  v.  Wearc,  3  Price,  676  ;  4  Kant, 
Comm.  482-488 ;  Kennebec  I'lojir'a  d.  Springer,  i  Mass.  418 ;  Kennebec  Prapr's  v.  La- 
borei-,  2  Greenl.  273  ;  Little  d,  Uhby,  Id.  242  ;  Little  p.  MegnuiBr,  Id.  176 ;  Norcrou 
V.  Widgeiy,  2  Mius.  GOB. 

*  Kennebec  Propr'a  u,  Sjiringer,  4  Muss.  416 ;  Coburn  v.  HoUia,  B  Mat.  125 ;  Batea 

"  "  "^ck.  224  ;  F 


D.  NotcrosB,  11  Pick.  224  ;  FieK»jtt  «.  Nevsra,  4  HaaoQ,  S! 

(a)  The  geoeral  principle  expressed  in  2.   Or  aa  an  alnolute  principle  nf  the 

the  Liaxim  ntiUitM    Cnnpiu   occarrit   rtgi,  BUbsbuitire    law    irbicli    extin^iahes   all 

prevents  the  ststuM  of  limitations  from  debts,  &c.,  after  the  lapse  of  a  certain  time, 

applying  to  suits  by  the  Miverclgn  power  in  If  the  statute  of  limitations  eitingaidies 

the  enKTcise  ofita  soTsreigii  rights.    There-  tba  right  of  action,  as  liss  been  held  in 

fore  the  United  States  cannot  be  bound  by  some  States,  then  the  lix  loci  cordraetia 

mich  statutes,  nor  the  vaiioua  eover«i}{n  wiU  gorern.     Hardy  v.  Harbin,  4  Bswyer, 

States  of  the  Union,  and  in  some  States  C.  Ct.  S36;  McMerty  v.  Morrison,  02  Mo. 

this  pririlegs  is  extended   to   municipal  140. 

oorporatinna,     U.  S.  o.  Thompson,  98  (J.  A  qnestian  has  arisen  whether  a  new 

S.  4SS;  Wheelingv.  Cam;ibe]l.  12  W.  Vs.  statute  of  limitations  is   not  unconstltD- 

88;  Z«diere'a  Succession,  80  La.  An.  PL  tional  es  impairing  vested  interests:  for  in- 

E  12B0.  stani*,  if  it  shortens  the  time  within  which 

The  statute  of  limitations  may  be  con-  actioti  taa.y  be  biDucht  for  breach  of  con- 

•iilereJ  OS  one  of  two  things  :  1.  As  only  tract.     It  is  generally  held  that  if  the  new 

a  rule  of  procedure  established  to  prevent  statute  allows  a  n-asouflble  time  for  bring- 

suit  on  a  cause  of  sction  after  a  certain  ing  actioiiH  under  the  old  statute  which 

time  hns  elapsed,  leavinj;  the  cause  of  sc-  would  be  barred  uzider  tbe  new  one  (and 

tion  still  existing,  though  it  bos  been  de-  sncb  time  will  be  allowed  by  implication, 

privertof  its  reineily.     Sleek  p.  Meek,  45  if  not  expressly  denied);  anil  if  itdoMEOt 

Iowa,  294.     It  may  be  said  tbat  there  is  destroy   nny   defence   wliich   had  becoma 

then  no  legal  rsnse  of  nclion,  since,  the  law  complete  under  the  old  statute,  it  is  consti- 

knows  no  wrong  withont  a  remedy,  but  tutionnl  and  valid.    Terry  v.  Aiidereon,  96 

the  distinction  becomes  important  when  U.  S.  628;  People  e.  Wayne  Circnit  Judge, 

suit  is  brought  on  n  cause  of  action  which  37  Mich.  287  ;  Krone  r.  Krone.  Id.  SOS. 

has  accrued  in  another  State.     The  qucs-  Tbe  legal  statute  of  limitations -is  not 

tion  then  arises,  whether  the  claim  is  to  be  considered  as  of  binding  foi-ce  on  a  conrt 

Sovenied  by  the  statute  of  the  State  where  of  equity  in  the  same  way  as  on  a  court  of 

ie  debt  waa  incurred,  or  where  it  is  sued,  law,  but  it  is  generally  followed,  in  analo- 

If  the  statute  of  limitationa  ia  a  rule  of  guns  cas^s.     Often,  lianeve 


proopdure,  the  fce  fori,  i.  e.  the  atainta  equity  will  treat  ft  claim  as  barred  by  neg- 

of  the  State  where  the  snit  is  brought,  will  tigenee  in  the  complaiuaiit,  when  the  stat- 

govern.     Miller  d.  Brenham,  68  N.  Y.  83;  nt«  of  limitations  would  not  bur  a  legal 

HcArthurc.  Gochlin,  12  Riioh  fKv.).  274  ;  claim   of   the  same   nature.     Csntner  v. 

McMerty  r.  Morrison,  62  Mj.  140;  Meek  Wnli-od,  83  III.  171  ;  Keelya  Appeal,  8S 

«.  Meek,  ttip.  I'a.  St.  'HI. 
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knowledge  is  not  Deceasarj,  it  i>6iiig  sufficient  if,  hj  ordinary  ob- 
servation, he  might  have  known.  ^  It  must  be  Icnowingly  and 
designedly  talccn  and  held ;  an  occupancy  by  accident  and  mis- 
take, aucli  as  through  ignorance  of  the  dividiug  line,  or  the  like, 
ia  not  sufficient'  And  it  must  be  with  exclusive  claim  of  title 
in  the  possessor,  and  not  in  Bubmission  to  the  title  of  the  true 
owner.  ^ 

§  431.  Biird«n  of  proof.  Where  the  statute  of  limitations  is  set 
up  in  bar  of  a  riffkt  of  action  by  the  plea  of  actio  non  aeerevU  infra 
ttx  anno;  which  is  traversed,  the  burden  of  proof  is  on  the  plain- 
tiff, to  show  both  a  cause  of  action,  and  the  suing  out  of  process 
within  the  period  mentioned  in  the  statute.*  (a)  By  suing  out  of 
process  in  these  cases,  is  meant  any  resort  to  legal  means  for  ob- 
taining payment  of  the  debt  from  the  defendant;  such  as  filing 
the  claim  in  set-off,  in  a  former  action  between  the  same  parties, 
which  was  discontinued;'  or  filing  it  with  the  commissioners  ou 
an  insolvent  estate.^  And  the  suit  is  commenced  by  the  first  or 
incipient  step  taken  in  the  course  of  legal  proceedings,  such  as 
the  actual  filling  up  and  completing  the  writ,  or  original  sum- 
mons, without  showing  it  served ;  ^  the  true  time  of  doing  which 

, , ».  Gould,  S 

Ol«en1.  204. 

*  Smtfll  V.  Proctor,  IS  Hiiss.  405  ;  Little  e.  Libby,  2  Grwnl.  SIS ;  Peten  v.  Fan,  S 
Orsenl,  1B2;  Teller  v.  Biirtis,  flJohnii.  197. 

*  Hurst  0.  Parker,  1  R  t  Aid.  92 ;  s.  c.  2  Chitty,  24B  :  Wilby  o.  HenniMi,  7  Tyr». 
us;  ;  2  Cr.  &  Huei.  S.^a 

*  HuntB.  ~ 
■  Guild  V. 
I  Ganlinsr  b.  Webber,  17  Piuk.  «7 ;  Williams  d.  Roberts,  1  Cr.  H.  &  B.  676 :  S 

Tyrw.  421  ;  BurJiok  u.  Green,  18  Johns,  14;  Beekmnn  e.  Satterlee,  5  Cower,  619 ; 
Johnson  v.  Farwell,  7  Greenl.  370  ;  Psrker  s.  Calootd,  2  Pf,  H.  39  ;  Tbompaon  »,  Bell, 
6  Honroe,  560.  But  ««  Botiuet  v.  Ramsey,  3  Martin,  778  ;  Jencks  d.  Fhelns,  i  Conn. 
149  ;  Perkins  b.  Perkins,  7  Conn.  568  ;  Day  u,  Lsmb,  7  Vt,  428. 

(a)  The  moilea  of  taking  ndraotn^  of  the  alletcstiDus  of  the  oomplaint  u  admii- 

the  statute  of  liiuitatious,  in  the  jilBsdinga,  sions  of  tlie  plaintiff,  ancf  the  burden  of 

hsTe  been  variously  coosidered.    It  is  held  evidence  will  then  be  ahilted  to  the  plaift. 

by  the  Court  of  Claims,  that  if  the  stsl*-  tiff,  to  show  some  eiception,     Hirper  ■. 

menta  of  the  complaiut  shorn  on  the  reuord  Terry,  70  Ind.  294;  Hutchinson  v.  itutEh- 

that  the  xtatute  of  limitations  has  barred  insoii,  34  Ark.  164;  Dezengremel  v.  Des- 

the   claim,  a  mution   to  dismiss  will   be  eusremel,   24  Hun  (If.  Y.),  457;  Bidm 

(TMilted.     Cumpbell  b.   United  States,  13  v.  Potts,  59  Miss.  849;  Field  d.  Columbst, 

OL  of  CI.  108.  4  Sawyer  C.  Ct  623  ;  People  B.   Horr,  81 

It  is  beld  in  some  States  that,  on  euoh  111.  12S;  Oreen  v.  N,  Carolina  Ry.  Co.,  78 

record,  the  defendant  shau Id  demur  to  N.  C.  524. 
the  complaint.     Lewis   c   Alexsnder,  51         If  the  complsint  or  declaration  ibom 

Tel.  67S;  Collins  v.  Mack,  31  Ark.  684.  on    its    face    matter    whir.b    avoids   the 

Probably,  however,  the  better  rule  is  to  stfltuts  of  limitations,  and    the    defendant 

regard  the  statute  as  a  defence  whicli  must  traverses  these  sllegntions,  the  burden  of 

be  set  up  by  plea,  and  that  the  burden  of  prnvinft  these  allegations  is  on  the  plaiu- 

proof  is  on  the  defendant  to  eeUblish  this  tiff.    Capen  v.  Woodiov,  CI  Vt  10& 
plea.    This  he  may  of  course  do  by  using 
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may  be  shown  ty  eitrinaJc  evidence,  irrespective  of  the  date  or 
the  process,  ^  thou^  the  date  of  the  procefis  is  prima  facie  evidence 
of  the  time  when  it  was  sued  out'  So,  the  true  time  of  fiiing  the 
declaration  may  be  shown,  without  regard  to  the  term  of  which 
it  is  intituled.^  The  issuiug  of  ^latitat  is  the  true  commence* 
meat  of  a  suit  by  bill  of  Middlesex;*  and  so  is  the  issuing  of  a 
capias  in  the  common  pleas.*  The  filing  of  a  bill  in  chancery  is 
also  a  good  commencement  of  an  action,  unless  the  bill  is  dis- 
missed on  the  ground  that  the  subject  is  cognizable  only  at 
law.  9  (a) 

§  432.  Naw  ault  aftei  fnUtirfl  of  fonnw.  If  writ  is  abated  by  the 
death  of  the  plaintiff,  or  by  her  marri^e,  if  a.  feme  sole,  the  opera- 
tion of  the  statute  is  prevented  by  the  commencement  of  a  new 
tuit,  by  the  proper  parties,  within  a  reasonable  time ;  and  this, 
where  it  is  not  otherwise  regulated  by  statute,  is  ordinarily  un- 
derstood to  be  one  year,  this  period  having  been  adopted  from  the 
analogy  of  the  fourth  section  in  the  statute  of  limitations  of 

1  Bilton  V.  Lonft,  2  EeK  198,  p«T  Eelrng,  0.  J. ;  JohoMD  p.  Smith,  2  Barr.  650, 
999  ;  YoanK  v.  Keuvon.  2  Day,  252. 

*  Banker  n.  Shed,  8  Met.  150. 

*  GnkngHr  b.  George,  S  B.  &  C.  140  ;  Snell  s.  Fbillip^  Feik«'s  Cas.  309  ;  Bobtnson 
p.  Burteigfi,  S  N.  H.  225. 

*  Johnson  V.  Smitb,  2  Barr.  960. 

*  Leader  v.  Monon,  2  W.  Bl.  92B,  Where  the  writ  anddeckration  dU«re«,  l« 
where  the  writ  U  in  treapasH,  and  the  declnntioa  is  in  assumjwit,  as  is  pmclined  in  the 
courta  of  kin^i's  bench  and  common  pleaa,  it  must  be  Rhown  not  only  that  the  wri*:  was 
■easonablj  issued,  but  that  it  wna  entered  and  continned  down  to  the  time  of  filing  the 
declaration  ;  tor  otherwise  it  will  not  appear  that  the  writ  was  sued  out  for  the  prewnt 
oaase  of  antion.  But  in  the  United  States  this  a  seldom  necesaiiy  ;  and  where  thi 
coDna  of  proceeding  would  seem  to  I'eqnire  it,  the  continuances  are  mere  matters  of 
form,  and  may  be  entered  at  any  time.  See  Angrll  on  Limitations,  c.  28  ;  Schlouer  s. 
Lesher,  1  Dafl.  311 ;  Beekman  n.  Satterlee,  5  Cowea,  G19  ;  Souldcn  n.  Van  Rensselaer, 
1  Wend.  472  ;  Davis  r.  West,  6  Wend.  63. 

<  Gray  v.  Benyman,  i  Jloof.  181.    See,  farther,  AngeU  on  LimitatioD^  c.  28. 

(i)  After  legal  proceeding!  hare  once  Co.,  5S  Cal.  103  ;  THinnin,  kc.  Ry.  Co.  v, 
been  instituttd  to  enforce  a  claim,  the  fact  Phelps,  1  111.  App.  2SS.  An  amendment 
that  they  have  been  discontinued  tipcause  bringing  in  a  new  defendant  on  a  juintcon- 
the  form  of  action  is  incoITel^t,  or  for  other  tract  is  not  a  new  cause  of  action,  but  on 
matters  of  form,  does  not  render  a  aubse-     a  joint  and  sevetal  contmct  it  U.  and  he 

Jnent  proceeding,  if  it  is  iuatituted  with    may  plead  the  statute.   Woodward  o.  Ware, 
uedee|>ati>h,barTBdbythBBtatotBOf  limi-     87  Me.  663. 
tations  accruing  since  the  b>>ginning  of  the  Filing  a  claim  in  set-off  is  befcianing  to 

former  pmceedinj^.     Marsh  P.  Superrisors    see  on  the  claim  so  as  to  aroid  tho  statat«. 

of  St.  Crou  County,  42  Wis.   8SS.     Nor     "     '       "       -  '     '"" 

will  any  lapse  of  lime  in  the  coarse  of  l^^l 
proceedings,  if  they  are  based  on  the  origi- 
nal  writ  (iled  before  the  statute,  bar  the 
claim.  Hemphill  v.  McClimans,  24  Pa. 
St.   367  ;    Woods  v.    Houghton,    1   Gray 

(Mass.),  5S0.     Nor  will  the  lalroJnodon    _. 

of  amendments,  provided  a  new  cause  of    Binh  of  Brighton  tr.    Rustsntl,    13  Allen 
action  is  not  thereby  made  apart  of  the    (Uaia.J,  321. 
claim.     Atkinson  v.  Amador,  fc.  Canal 
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James  I.,  providing  for  the  cases  of  judgments  reversed  or  ar- 
rested. '  (a)  But  this  rule  does  not  apply  to  an  action  determined 
by  voluntary  abandonment  by  the  plaintiff,  as  in  case  of  a 
nonmit.  *  (b) 

§  438.  Wbfln  atatata  bsgUu  to  ran.  Tort.  In  cases  of  tort,  and 
in  actions  on  the  case  sounding  in  tort,  a  distinction  is  to  be  ob- 
served between  acta  wrongful  in  themselves,  which  directly  affect 
the  righta  of  the  plaintiff,  and  for  which,  therefore,  an  action  may 
be  instantly  maintained  without  proof  of  actual  damages,  and 
those  cases  where  the  injury  is  consequential,  and  the  right  of 
action  is  founded  on  the  special  dam^;es  suffered  by  the  pl^n- 
tiff.  In  the  former  class  of  cases,  the  statute  period  begins  to 
run  from  the  time  when  the  act  is  done,  without  regard  to  any 
actual  damages  or  to  any  knowledge  by  the  party  injured.  Bu^ 
in  the  latter  cases,  it  runs  from  the  time  when  the  special  damage 
flccmed.  (c)  Thus,  in  slander,  where  the  words  impute  an  indict- 
able offence,  the  time  runs  from  the  speaking  of  them;  but  if  they 
are  actionable  only  in  respect  of  the  special  damage,  as  in  slander 
of  title,  it  runs  from  the  time  when  this  damage  was  sustained.^ 
So  in  trover,  the  time  is  computed  from  the  act  of  conversion  of 
the  goods.*  And  in  actions  for  oRicial  or  prof ettional  tieffligence, 
the  cause  of  action  is  founded  on  the  breach  of  duty  which  actu- 
ally injured  the  plaintiff,  and  not  on  the  consequential  damage. 
Thus,  in  an  action  against  an  attorney  for  neglect  of  professional 
duty,  it  has  been  held  that  the  statute  of  limitations  begins  to 

'  Kinsey  v.  EeTwnrd,  1  Ld.  JU7111.  4B4,  p«r  Trsby,  C.  J.  ;  Forbes  d.  Lord  Middlebm, 
Willes,  Ssa,  D.  e;  Matthena  b.  Pbillipa,  3  Hnlk.  424,  426  ;  Angell  on  LimitaCioiu,  c. 
28  ;   Unntington  v.  Brinkerhoff,  10  Wend.  278. 

'  Eicharda  t>.  MAiyland  Ins.  Co.,  8  Cransh,  84,  QS  ;  H«rris  o.  Dmiiis,  1  S.  tc  B.  23S. 
But  see  Cretien  v.  Theard,  2  Martin,  747. 

■  Law  V.  Harvood,  Cro.  Car.  140  ;   Saunden  n.  Edwaids,  1  Sid.  95. 

*  Crompton  o.  Chandlesa,  4  H^p.  21)  {>er  Ld.  EenyoD ;  Qranger  v.  Qeorse,  5  B.  b 
C.  149;  Deny*  u.  SUuckbarg.  4  Y.  4  C.  *2. 

(a)  Thin  proviaion  is  gpnemlly  adopted  process  bronght   in  a  eoant;  in    which 

in   uU  the   statutes  of  limitations  in  the  neither  of  the  tnutans  rcsidtis,  is  an  abate- 

United  States,  and  is  held  by  analoj^  to  ment  or  dismissal  "for  a  matter  of  rnrin" 

extend  to  like  cases.     HcOmtier  r.  Chap-  within  the  meaniug  of  the  statub).  Woods 

man,  42  Hich.  117  ;   Cotfin  0.  Cottle,  la  o.  HouKhton,  1  Gray  (Mass.),  580. 
Pick.  (Mfisa. )  380  ;  Woods  p.  Honjfhlon.  1  (S)  See  also  Swan  b.  LittleBeld,  6  Cush. 

Gray  (Uass.),  580;  Dowmn;  *.  Lindsay,  (Mass.)  417;   Bullock  v.   Dean,  12  Mt't. 

2   Pa.  8l  385;   Baker  u.    Baker,   13  B.  (Mass.)   15.     The  period  of  limiUCinn  is 

Hon.  (Ky.)  408  ;   Givens  v.   Robbins,  11  not  prolonf^  where  the  writ  is  abatol  by 

Ala.  153.    And  where  the  statute  provides  beinj;  brought  in  thewrong  coont;.    Don- 

for  the  commencement  of  a  neir  action  nell  v.  Gntuhell,  38  Ms.  217- 
within  one   year,    "  if   the  writ  shall  he         {c)  Bonk  of  Hartford  Connty  p.  Wa- 

abatpdorthe  action  otherwise  defeated /or  temma,  26  Conn.  824;  Hetts  v.  Norrts,  22 

aii!/7ni^tero//in-in,"  theahalement  ordis-  Me.  314;   Lesem  v.  Keol,  53  Mo.  413. 
missal  for  want  of  jarisdiotion  of  a  tmstae 
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nm  from  the  time  when  the  breach  of  Aaty  vas  committed,  and 
not  from  the  time  vhen  the  consequential  damage  accrued.'  (a) 
So,  in  an  action  against  the  sheriff  for  an  inaufficient  return  upon 
a  writ,  by  reason  whereof  the  judgment  was  reversed,  the  statute 
begins  to  run  from  the  time  of  the  return,  and  not  from  the  re- 
versal of  the  judgment.'  But  in  an  action  for  taking  iusufScient 
bail,  the  injury  did  not  arise  to  the  plaintiff  until  he  had  recov- 
ered judgment,  and  the  principal  had  avoided,  for  until  then  the 
bail  might  have  surrendered  the  principal :  and  therefore  the 
statute  begins  to  run  from  the  return  of  non  est  inventua  on 
the  execution.^ 

§  434.  Bam«  ■abject.  Act  dons.  Ths  same  distinction  has 
been  recognized,  in  expounding  private  and  local  statutes,  which  ' 
have  limited  the  remedy  to  a  cei-tain  period  of  time  from  the  act 
done.*  Where  the  act  was  in  itself  lawful,  so  far  as  the  rights  of 
the  plaintiff  were  concerned,  but  occasioned  a  subsequent  and 
consequential  damage  to  him,  the  time  has  been  computed  from 
the  commencement  of  the  damage,  this  being  the  act  done,  within 
the  meanii^  of  the  law.  But  where  the  original  act  was  in  itself 
a  direct  invasion  of  the  plaintiff's  rights,  the  time  has  been  com- 
puted from  such  original  act.     Thus,  where  a  surveyor  of  high- 

1  HoveU  V.  Toung,  2  C.  &  P.  23S ;  s.  a  G  B.  &  C.  269,  con  Rrmed  io  Smith  v.  Fox, 
12  Jar.  130 ;  Brown  v.  Howard,  4  J.  B.  Mnors,  SOS  ;  a.  c.  2  B.  &  B.  73;  Sbort  i>.  Mc- 
Carthy, 8  B.  &  Aid.  S2Q.  See  ftlso  Leonard  i>.  Pitnev,  fi  Wend.  30  ;  Bank  of  Utica 
V.  Childs,  G  Cowsn,  238  ;  StoObrd  v.  BIchardson,  15  Wend.  302 ;  ArgaU  v.  Bryant,  1 
Sandr.  08. 

1  Miller  r.  Adams,  16  Ha«a.  409. 

*  Hire  o.  Hosmer,  12  Mass.  127,  ISO ;  Hathrr  v.  Grean,  17  Mass.  flO. 

*  Whethei  a  mere  aonfiiaaance  and  omissian  can  be  regarded  as  m  act  dime,  ao  as  to 
be  within  the  protertiOD  of  thrae  atatutea,  haa  been  much  doubted.  See  Blakemore  «. 
OUmnnnnshire  Canal  Co,  3  Y.  ft  J.  60  ;  Qaby  v.  Wilts,  k  Berka.  Canal  Co.,  S  M.  & 
B.  5S0  ;  Umphelby  v.  MoLe«n,  1  B.  &  Aid.  42  ;  Smith  o.  Shaw,  10  B.  &  C.  277,  per 
Bayley,  J. 

(a)  Wbit«  t>.  Rtagan,  12  Arfc.   2S1 ;  longer  time  than  that  limited  by  itatntB 

Moora  V.  JuTonal,  92  Pa.  St  484.     The  doea  not  ertend  the  time  for  bringing  the 

aame  principle  nppliea  where  one,  baring  action.     He  should  ane,  and  recover  nnti- 

aold  land  and  received  the  pnrcbase-money,  ciputory  damages  baaed  on   The   pitilMiMe 

ponveya  to  aome  third  party.     The  wrong  duration  of  hia  injuiiea,     Fowlkes  o.  K.  & 

doiieiBtbeeonveying.andtheactionofthe  U.  By.  Co.,  6  Biixt.  Tenn.  688  ;  Filler  if. 

original  purchaser  ie  only  baiTed  after  the  Southern  Pacific  By.  Co.,  G2  Cnl.  42. 
atatulory  period  has  elaraed,  beginning  at         In   an  action   for  deceit,   the  atatute 

anch  conveyance.     Cochrane  v,  Oliver,  7  runs  from  the  time  the  plnintiS' knew  of 

111.  App.  176.  the  fraud.     Marhourg  v.   McConnick,   23 

In  an  action  againrtaoarrier,  the  right  Kan.  38. 
of  action  accmea  on  the  destruction  of  the  The  canse  of  action  sgninst  an  officer 
Rooda,  and  the  statute  runa  from  that  time,  for  the  taking  of  insuiDcient  bail  by  his 
Merchanta' Despatch  Co,  p.  Topping,  88  deputy  aecmes  on  the  return  of  non  (si  in- 
Ill.  65.  In  an  action  against  one  (or  in-  vf.nlut  upon  the  cieeution  against  the  prin- 
juriea  cauaed  by  his  negligence,  the  fact  ciiiil,  and  the  statute  runs  from  that  time. 
tlutt  tha  pkintiffa  injuiMezttadoverA  Wait  e.  Sice,  S  Met  (MaM.)  664. 
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ways,  in  the  execution  of  his  office,  undermined  &  wall  adjoining 
a  highway,  and  several  months  afterwards  it  fell,  the  statute 
period  limiting  the  remedy  was  computed  from  the  falling  of  the 
wall,  this  alone  being  the  specific  wrong  for  which  an  action  was 
maintainahle. ^  And  the  same  principle  has  been  applied  to  simi- 
lar acta  done  by  coramissionei'S  and  others,  acting  under  statutes.' 
On  the  other  hand,  where  the  action  is  for  an  illegal  seizure  of 
goods  under  the  revenue  laws,  though  they  were  originally  8top[>ed 
for  examination  only,  and  afterwards  finally  and  absolutely  de- 
tained, the  time  is  computed  from  the  original  act  of  stopping  the 
goods,  and  not  from  the  commencement  of  special  damages,  or 
from  the  final  detention,  or  from  the  redelivery  of  the  goods.' 
So,  where  a  trespass  was  committed  by  cutting  down  trees,  which 
the  defendant  afterwards  sold,  it  was  held  that  the  statute  attached 
at  the  time  of  cutting  the  trees,  and  not  at  the  time  of  sale.* 

§  43.5.  Same  aubject.  Contract.  Tn  cases  of  contract,  the  gen- 
eral principle  is,  that  the  statute  attaches  as  soon  as  the  contract 
is  broken ;  because  the  plaintiff  may  then  commence  his  action. 
And  though  special  damage  haa  resulted,  yet  the  limitation  is 
computed  from  the  time  of  the  breach,  and  not  from  the  time 
when  the  special  damage  arose."  If  money  is  lent,  and  a  bill  of 
exchange  is  given  for  the  payment  at  a  future  day,  the  latter 
period  is  the  time  when  the  limitation  commences.*'  If  a  bill  ia 
payable  at  a  certain  time  after  sight,''  or  a  note  is  payable  at  so 
many  days  after  demand,*  the  statute  attaches  only  upon  the 
expiration  of  the  time  after  presentment  or  demand.  But  where 
the  right  of  action  accrues  after  the  death  of  the  party  entitled, 
the  period  of  limitation  does  not  commence  until  the  grant  of 
administration ;  for,  until  then,  there  is  no  person  capable  of 
suing."    Where  the  action  is  against  a  factor,  for  not  accounting 

1  Roberts  v.  R«ad,  16  Eaat,  215  ;  G  Taunt.  40,  n.  b;  Wordsworth  v.  H.^rlev.  I  B. 
ll  All.  391. 

1  Gilliin  V.  Boddington,  I  C.  b  P.'641 ;  Llofd  d.  Wifi^e;,  6  Binir.  189  ;  -Sutton  v. 
Clarke,  9  Tfliiiit.  29.  But  see  Smith  v.  Shaw,  10  IJ.  &  a  277  )  Hiar.i  0.  MiJdlfsei 
Canal,  5  Miit.  81. 

■  Oordun  i'.  Fvrns,  2  H.  Bl.  \i  ;  Saunden  v.  Sinndcn,  2  East,  234  ;  Crook  o. 
McTavish,  1  Bing.  167. 

•  Hughes  n.  Thomas,  13  East,  471,  485. 

S  Battery  c  Fnulkner,  3  B.  &  Ad.  2S0  ;  Short  n.  McCarthy,  Id.  tl6.  If  the  right 
of  action  wiis  ill  a  trustee,  it  is  liarred  hy  bis  neglect  to  soe,  though  the  ccatai  que  trtut 
was  under  disability.     Wyrhe  v.  E.  Ind.  Co.,  8  P.  Wras.  809. 

•  Witteraheim  v.  Countasi  of  Carlisle,  1  H.  Bl.  631. 
'  Holmes  v.  Kerriwn,  2  Tnunt.  323. 

'  Thorpe  v.  Booth,  By.  4  M.  383  ;  Thorpa  a.  Combe,  8  D.  A  R.  347  ;  AnoD,,  1 
Hod.  89. 

•  Murray  r.  E.  I.  Co. ,  6  B  k  Aid.  204,  And  sm  Cary  v.  Staphenwi',  1  Sulk.  421 ; 
Pratt  t>,  Swaine,  8  It.  &  C.  235.     In  some  of  the  United  States  Ciaoa  of  this  kind  are 
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and  paying  ovBr,  the  statute  begins  to  run  from  the  time  of  de- 
mand; for  until  demand  made,  no  action  accrued  against  him.' 
And  where  a  contract  of  service  is  entire,  as  for  a  year,  or  for  a 
voyage,  the  limitation  does  not  commence  until  the  whole  term 
of  service  is  expired*(a) 

§  436.  RepUcaUon*  to  ploa  of  Btatnte.  The  bar  of  the  statute  of 
limitations  may  be  avoided  by  showing,  (1)  that  the  plaintiff  was 
under  any  dUabiUty  mentioned  in  the  statute;  or,  (2)  that  the 
claim  has  been  recognized  by  the  defendant  as  valid,  by.  an  ac- 
knowtedgment,  or  &  new  promise,  within  the  statute  period;  or,  (3) 
that  the  cause  of  action  was  fraudulejUly  concealed  by  the  defend- 
ant, until  within  that  period. 

§  437.  (1.)  DlMbUlUea.     The  disabilitiea  of  infancy,  coverture,  ' 
and  intanity  will  be  found  treated  under  their  appropriate  heads,  (li) 

■peciailj  prorided  for  by  atatntSB,  extending  the  period  of  limitation  for  a  further 
lieliuitQ  lime. 

1  Taiibani  v.  Bnddick.  1  T«iuit  67!.    And  see  Pecke  ».  Ambler,  W.  Jones,  326. 

*  Ewer  s.  Jooei,  6  Mod.  2S. 

(u)  In  abarncB  of  fraud,  ignorance  of  on  such  written  promisa,   from  the  dat». 

the  eiistenue  □(  a  cUim  will  not  avoid  tba  Young  v.  Weston.  39  Me.  492  ;  Colgate  s. 

stati«te.     Steele  r.  Sterlp,  35  Pa.  St.  1G4.  Bncknighnm,S9  Barb.  177. 

Where  premiam  notea  are  given  tn  an  Where  bills  of  exchange  are  maile  pny- 

Insuranue  coinpany,  payable  at  auch  tiriiea  able  et  a  particular  place,  no  action  can  be 

as  the  directors  "  shall  from  time  to  time  maintuinai  until  after  a  dpniand  at  that 

aaseas  and  oi-der,"  or  "  wbrn  required,"  the  placid,  and  a  diabanur  there.   Tlirn-fate  tha 

peiformatice  oftheae  conditions  settlea  the  itatule  of  limitations  liefnns  to  run  from 

time  wlien  the  atatiite  beginn  to  run.   Bjge-  the  time  of  sucb  drmanij,  and  not  from 

low  n.  Libby,  117  Mnsa.  3S9.     lie  Slater  tbetimenben  the  l>i1U  were  pvable  ac- 

Hiit.  Fire  Ins.  Co.,  10  R.  I.  i2.  cortting  to  tlieir  tenor.     Picquet  t>.  Curtis, 

Tlie  Dtatute  dors    not    begin   to  Tun  1  Sumcirr,  47S. 
■gainatan  attorney's  claims  for  scirices  in         Where  tbe  surety  on  a  ^iromissnr]'  note 

k  suit  until  the  suit  is  ended,  or  ]iia  ctn-  paid  tbe  holder  before  tbe  note  was  pny- 

plovment  la  otin-ririsa  terminateri.     Davis  able   by  its   terms,   the   cause  of  action 

V.  Smith,  48  Vt.  52 ;  Kliot  e.  Lawton,  7  agiiiiist  the  principal   for  indemnity  was 

Allen  (Mass.),  274.  held  to  accrue  when  tbe  note  became  dna 

The  coupons  attached  to  bonds  are  sep-  according  to   its   tenor,   and   not  Wfnie. 

■rate  contincts,  and  the  statute  runs  on  Tillotson  e.  Rose,   11   Met.   (Mmss.)  !SIi. 

them  from  the  day  when  they  are  due.  So,  where  a  eubseqiient   indorscr  Jiays  a 

Galvealon  a.   [>>onie,  54  Tei.  SI7  ;  Amy  note,[liestatute,asagainst  aprior  itidorser, 

V.  Dubuque,  98  U.  S.  470.  begins  to  run  on  the  |>armerit  of  the  money. 

The  statute  begins  to  nm  in  favor  of  a  Itnrker  ».  CassiJy,  16  Barb.  {S.  Y.)  177; 

bank  for  deposit*  only  after  demand  made.  Scott  u.  Nichola,  27  Miss.  94.   Where  lUere 

Pinkbone's  Appeal.  SC  Pa.  St.  308;  Howell  is  n  contract  to  save  harmless  from  certain 

*.  Adams,  S8  Is.  V.  3H.  payments,  tlic  statute  runs  from  tlic  time 

When  a  note  is  made  payable  on  de-  of  the  payment,  and  not  of  the  execution 

niand,  the  cause  of  action  arises  at  once  ;  of  tbe  contract.     Halt  t>.  Thayer,  12  Mete. 

forthenoteispayHb1eatonce,aiid  the  stal-  130. 

ate  begins  to  run  from  the  delivery  of  tbe  (b)  When  the  tvsfuf  711;  Iriiit  in  an  iu- 

note.     Painier  17.   Palmer,  3S  Mich.  487.  fant,  this  does  not  constitute  a  disability 

So  a  promise  in  writing,  attested  by  a  wit-  which  sto|>s  the  statute  of  liniitali<r[is,  for 

Deaa,  lo  pay  a  note  "at  any  time  within  tbe  trustee  ran  me  and  lie  sued.     Weaver 

■ii  yean  from  this  date,"  is  a  promise  to  v.  I>iman,  S2  Md.  50S. 
pay  on  demand,  and  tbe  statute  of  limila-  When  hv  statute  a  married  woman  Is 

tionii  begins  to  run  against  a  claim  founded  alloweil  to  <in  business  on  berown  uccounL 
VOL.  II.  —  28 
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Tlie  disability  arising  from  absence  out  of  the  country  is  usually 
expressed  by  being  beyond  tea;  but  the  principle  on  which  tliis 
exception  is  founded  is,  that  no  presumption  can  arise  against  a 
party  for  not  suing  in  a  foreign  country,  nor  until  thera  is  souie- 
body  within  the  jurisdiction  whom  he  can  sue;^  and  therefore 
the  words  "  beyond  sea,"  in  the  statute  of  any  State,  are  ex- 
pounded as  equivalent  to  being  "  out  of  the  State,"  and  receive 
the  same  construction.^  (a)  And  the  latter  form  of  words  is  held 
equiraleut  to  being  "out  of  the  actual  jurisdiction;"  that  is,  be- 
yond the  reach  of  process ;  so  tliat  where  a  part  of  the  territory 
of  a  State,  in  time  of  war,  is  actually  and  exclusively  occupied 
by  the  enemy,  a  person  within  the  enemy's  lines  is  out  of 
the  State  within  the  meaning  of  the  statute  of  limitations.'  (() 
The  rule,  as  applied  to  a  defendant,  has  therefore  been  limited 
to  the  case  where  he  was  personally  absent  from  the  State,  liav- 
ing  no  attachable  property  within  it.*  A  foreigner,  rraident 
abroad,  is  not  witliin  the  operation  of  the  statute,  even  though 
be  has  an  agent  resident  in  the  country.*  (c) 

I  Per  Bent,  C.  J.,  in  Doagka  ti.  Fonvst,  4  Bing.  088. 

*  Fanr.  Rol)erde«n,  8  Crauch,  177,  per  Harahnll,  C.  J.;  Hnrrayo.  Baker,  2 Wheat. 
Ell  ;  Anxell  on  Liniiutiona,  c.  6.     In  Bome  of  the  TJnitnl  Statea,  the  disahilit]'  of  tb« 

SlointilT  to  liinil«d,  br  atatute,  to  hia  absencd  from  the  United  State* ;  and  that  of  the 
efendaiil  to  his  abaeiice  from  the  {tarticiilar  Slate  in  which  he  teuded. 

*  Sl<itlitv.  Kane,  1  Johns.  Cxa.  7S,  81. 

*  White  V.  Biiley,  2  Muss.  371  ;  Little  o.  Blunt,  IB  Pick.  859. 

*  Stiithorst  V.  Gneiiie,  2  W.  B1.  723  ;  8.  c.  3  Will.  146 ;  Wilmn  ■>.  AppIetoD,  17 
Uas3.  180.  If  a  plsintitr  be  beyond  sea  at  the  time  of  the  action  accrninf^  he  ma;  «ue 
at  anf  tinM  before  liis  return,  as  well  as  wilhin  the  tiroe  limited  by  statute  for  the  eooi- 
meni-ement  of  b  suit  nfUr  his  return.  Le  Veui  a.  Berkeley,  6  Ad.  &  FJ.  K.  B.  8S«.  And 
see  Tuwtiaead  v.  Deacuu,  IS  Jur.  360. 

the  statute  of  limitnlions  runs  afptinat  her  States,  ia  Dot  sncli  absence  from  the  State 

aoit  ill  her  fsTor  aa  if  she  n'ere  a  feme  tole.  if  the  right  to  serve  ciTil  pmceGS  in  anch 

(.'astner  o.  Walnxl,  83  111.   171  ;  Kibbe  v.  ceiteil  land  to  reserved  to  the  Slate.  Hnnrira 

ditt«,  U3  U.  S.  674  ;  Cami^roii  u.  Smith,  e.  Worden,  fi2  Md.   283.     See  also  Von 

50Cal.  303.  Hemfrt  c  Porter,  II  Met  210;  Ufonile 

(<i)  Keeton  v.   Eeeton,  SO   Mo.   5S0 ;  b.   Ruddock,   21  En^    Lair   i.  Eq.  SS9 ; 

Thomasun  o.  Oauin,  23  Ala.  480;  Ruck-  Tomies  ».  Mead,  28  Id.  271.     A  i«rty  who 

malxive  o.  Mottichiind,  32  Bn^.  Lnnr  A  E].  in  Abnent  from  the  Stute,  bat  has  a  homft 

84.     ilutin  N.Carolina,  the  term"  bev->nd  tii-nin  to  whii'h  he  intends  lo  n-tiim.do^ 

the  KDs  "  means  out  of  the  United  Elates,  not  so  "  reside  utithont  the  State  "  as  to  in- 

Dsvie  ».  Briggs,  97  U.  3.  628.  temivt  the  time  limited  for  the  commence- 

(A)  And  war  suspends  the  currency  of  ment  of  an  action.     Drew  c.  Drew,  ST  Up. 

the  siBtute,  thoagh  it  hiu  been  set  in  mo-  389  ;  Rnckman  v.  Thoniwnn,  38  Id.  171. 

tioD.     Mirka  v.    Boriim,   37   Tenn.   87  ;  The  disabiliw  to  sue,  arising  rrom  Imnft 

Semmes  b.   Hartford  Ins.   Co.,  13  WalL  without  the  Cnited  Statea,  is  removed  1^ 

(U.  S.)  158 ;  Perkins  b.  BoKers,  35  liuL  the  rotum  of  the  part?  to  a»v  one  of  the 

124  :  Jaukson  Ina.  Co.  c.  Sienart,  C.  Ct.  SUte*.     Vamcy   V.    tiiDm,   S7  Ue.   80<i. 

U.  3.,  Md.  OUL,  S  Am.  Law  Rev.  n.  s.  Whfie  a  debtor  resides  abroad  nhen  tlie 

732.  and  n.'  cause  of  action  accrues,  and  never  retnma, 

|r)  The  reason  of  the  disability  bring  but  dies  abroad,  the  Rnnting  of  letiere  of 

that  [he  ilefendant  is  out  of  reach  of  pro-  ad miniit ration  on  hix  estate  selx  the  ttal- 

cess.     The  fact:  that  he  resides  on  a  pieue  ute  in  motion.     Benjamin  v.  De  Gtoot,  1 

of  land  ceded  by  the  SUte  to  the  United  Denio  [S.  Y.)  ISL 
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§  438.  Wban  liability  la  Joint.  In  the  case  of  partners  the  ab- 
sence of  one  from  the  country  does  not  prevent  the  statute  from 
attaching;  for  the  others  might  have  sued  for  all.'  Nor  docs 
the  disability  of  one  coparcener,  or  tenant  in  common,  preserve 
the  title  of  the  other;  for  each  may  sue  fur  his  part'  But  in  the 
case  oi  joint  tenant*  and  joint  coniraetort,  it  is  otherwise. '(a) 

§  4S9.  autats  oncA  In  motioD  oonttDnos.  When  the  time  men- 
tioned in  the  statute  has  once  begun  to  run,  it  is  a  settled  rule  of 
construction,  that  no  disability  subsequently  arising  will  arrest 
its  progress.*  If,  therefore,  the  party  be  out  of  the  jurisdiction 
when  the  cause  of  action  accrues,  and  afterwards  returns  within 
it,  the  statute  attaches  upon  his  return.  But  in  the  case  of  a 
defendant,  his  return  must  be  open,  and  such  as  would  enable 
the  plaintiff,  by  using  reasonable  diligence,  to  serve  process 
upon  him.  If  it  was  only  temporary  and  transient,  in  a  remote 
part  of  the  State,  so  that  it  could  not  have  been  seasonably  known 
to  the  plaintiff,  or  if  the  defendant  concealed  himself,  except  on 
Sundays,  so  that  he  could  not  be  arrested,  it  is  not  such  a  return 
as  to  bring  the  case  within  the  operation  of  the  statute.' 

§440.  New  Promias.  (2.)  Where  the  statute  is  pleaded  in 
bar,  and  the  plaintiff  would  avoid  the  bar  by  proof  of  an  ac< 
knowlcdgment  of  the  claim,  this  can  be  done  only  under  a  special 
replication  of  a  new  promise,  within  the  period  limited.^  {b)    It 

1  Porry  v.  Jtckwn,  A.  T.  R.  619,  61B  ;  Pflndleton  p.  Plielps,  4  D»y,  478. 

*  Roe  t>.  BowlstoD,  2  Touiit  441  ;  Doolittle  v.  Blnkcsley,  4  Dsy,  2S6. 

*  Hintaller  v.  HcClean,  7  Cranch,  156 ;  Fannia  v.  Anderson,  0  Jur.  S69  ;  14  Lair 
Joar.  N.  A.  282. 

*  Doe  «.  Jonet,  4  T.  R.  300.  SIO  ;  Angell  on  LimiMtions,  pp.  140,  147  ;   Smith  t>.   ' 
Hill,  1  Wills,  134.     la  some  of  the  United  States,  the  rule  is  difrerentlr  ntHblishrd, 
hystatatM.    See  Rev.  Stat,  of  Mu>acba«ett>,  c  120,  S  B;  Rev.  Stat  Maine,  c.  1G6, 
S28. 

»  Fowler  ».  Hnnt,  10  JoliM.  464,  467 ;  White  p.  B.iiley,  3  Maw.  271,  273  ;  Bynia 
r.  CimrniDsliielil,  1  Pirk.  263  ;  Little  v.  Blunt,  Ifl  I'iclc.  SSS  ;  Rugglss  n.  Keeler,  3 
Johns.  284  ;  Croaby  v.  Wyatt,  10  Shepl.  166. 

*  In  thoae  States  where  general  |>lendiDg  is  allowed  in  all  easel,  any  cridence  show- 
injr  tlint  tho  debt  vt  or  is  not  nubject  to  llie  npi-ration  of  the  stntiitc  is  of  coui-ae  adiiiis- 
rilile  imdiT  snrh  pleading.  Sn:  Carahnre  v.  Uiivck,  S  Itaib.  S.  C.  &S3  ;  Henry  r. 
Peters,  6  Ga.  311  ;  Trymer  v.  I*oll«r.I,  5  Gmt.  480. 

(n)  Wherever  the  liability  of  the  de-  to  be  liable  to  the  plaintifla.     Fordliatn  «. 

frndanti  i«  joint  an.l  not  wveral,  the  clnim  WhIIls,  17  Edr.  UwiEq.  182. 
of  the  pki  n  tiff  apiinst  both  is  ImrTOlirihe  (t)  Thiariileaptiliesonly  to  those  Slates 

stntule  of  limit«t;ons  protects  one.     Stur-  where  the  eomnion-lBW  nilea  of  plrnilins 

PfKV.   Loni^orth,  1   Ohio  St.  544.      And  iti II  exist.  See  note  (1).    In  most  States  a 

there  is  no  right  of  contribution  between  traverra  of  the  plea  in  auBicient  to  let  in 

ilefendantB  who  have  protected  theinseli"s  proof  of  any  matter  which  avoids  the  W Jt- 

■{^instademandhyBettingnpthentjitute,  ule.      Frobni'k   v.   Pattec,   38   Me.    103, 

and  other  defendants  who  raijiht  eqiinlly  Thenb.il.1  v.   Stiasnn,  Id.  149  i  Esselstyn 

have  set  ap  the  atatate,  but  who,  havittg  v.  Wivks,  2  Keman  (N.  Y.)  83n ;  Pcnfield 

neglected  to  do  so,  are  found  by  the  decree  v.  JacoU,  21  Batb.   (N.Y.)  336  ;  Blood- 
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is  to  be  obseiTcd,  that  the  statute  of  limitationfi  is  regarded  by 
the  courts  as  a  wise  and  beneficial  law,  not  designed  merely  to 
raise  a  presumption  of  payment  of  a  just  debt,  from  lapse  of  time, 
but  to  aGFord  security  against  stale  demands,  after  the  true  state 
of  tho  transaction  may  have  been  for^tt^n,  or  be  incapable  of 
explanation,  by  reason  of  the  death  or  removal  of  witnesses.' 
Wherever,  therefore,  the  bar  of  the  statute  is  sought  to  lic  re- 
moved by  proof  of  a  new  promise,  the  promise,  as  a  new  cause  of 
action,  ought  to  be  proved  in  a  clear  and  explicit  manner,  and 
bo  in  its  terms  unequivocal  and  determinate.^  In  the  absence  of 
any  express  statute  to  the  contrary,  parol  evidence  of  a  new 
promise  would  be  sufficient;  but  in  England,  and  in  several  of 
the  United  States,  no  acknowledgment  or  promise  is  now  sufficient 
to  take  any  case  out  of  the  operation  of  this  statute,  unless  such 
acknowledgment  or  promise  is  made  or  contained  by  or  in  some 
writing,  signed  by  the  party  chargeable  thereby.*  (a)     It  is  not 


>ckno<rler1giD<;  a  ilebt,  b&rr«]  by  the  sUtuts,  is  that  of  a  liramise  to  jiay  tliP  olij  debt ; 
which  promiM  the  law  impliiis  froni  tbe  acknowlmlgnient,  auil  for  wliicli  the  old  Jrbt 
fi  a  <»n:ti<loratioii  in  law.  {b)  But  if  the  pronilse  is  limited  to  paTmeiit  Bt  a  particulur 
time,  iir  in .-,  certnin  ro-iniier,  or  oat  of  a  specified  fund,  the  creditor  can  r.laiin  notliing 
more  than  the  new  pramiHe  giTee  him  i  for  the  old  d^bt  is  revived  on)jsa  far  u-t  to  form 
n  coiisidenitian  for  the  new  prombe.  Phillips  u.  Philtipi,  3  Hare,  2^.  IT,  thervfon-, 
the  npw  promiw  vas  not  ni^e  until  atler  action  brought,  it  rannut  |>revent  tlie  opera- 
tion of  Cne  statutn.     Kiteman  k.  Pintler.  3  Ad.  &  Bl.  n.  h.  574. 

a  Bell  ».  Morrison,  1  Peters,  U.  3.  382  ;  CambridRe  o.  Holwrt,  10  Pick.  282 ;  GanU- 
ner  e.  Tudor,  8  Pick.  20d  ;  Ban-i^  u.  Hull,  3  Pick.  368. 

»  9  G.-0.  [V.  c.  li  ;  RcT.  Stat.  Misaichoaetts,  a  120,  g  13 ;  Eev.  Stat  Maine,  c 
146,  §  19 ;  Ringgold  o.  Dunn,  3  Eag.  4U7. 

hmkI  r.  Bruen,   i   Selden  (CT.  Y.},   362.  Blanchard  tr.  BUncbati],   122  Mass.  558: 

Even  .in  agreement  by  a  maker  of  a  prom-  Williams  e.  Cridlej,  9Met.(Mass.)  4S2. 

iaiory  note,  tbit  he  will  not  take  advan-  See  nlso  Cleave  r.  Jones,  4  En;;.  Law  4 

tage  of  the  statute  nf  liroiUtion*.    Steama  E^.  .''<14,   overnilini;  Willis  c.  Ntivhara,   3 

v.  Steams,  32  Vt.  67S  ;  HolTman  v.  Fisher.  Y.   &  J.  518  ;  Sil.ley  a.  Lambert,  30  Me. 

Supt.  Ct.  Pa.  2  Weekly  Notes  of  Caws.  1  7;  353. 

Randon  t>.  Tobey.  11  How  (U.  S.)  493  ;  ('.)  Id  Illinois,  it  U  held  Ihat  the  ac- 
Rnckham.B.  Marriott,  37  Bni;.  L.  &  FIi).  kDuivIi.-dgini-at  is  not  a  n'biittal  of  tile  pr«- 
460;  Burton  o.  Stevens.  21  Vt.  131.  But  simi[ition  of  payment,  but  .i  new  unilertak- 
see  corUr.1.  Shepley  e.  Abbolt,  42  N.  Y.  ing  Hayward  t>.  Gitnn.  4  111.  App.  IM. 
443;  Warren  v.  Walker,  10  Shep.  (Me.)  But  anotW  view  labeM  in  some  {States, 
453  ;  SCocketC  v.  Sasscer,  S  Hd.  374  :  Sat-  that  the  acknowledgmrDt  is  only  a  waiver 
toDD.  Burgess,  9  Lei);h  (Ya.),  381.  of  the  tar  interpmed  in  behnlf  of  the 
(«)  Till*  proviaioo  of  the  statute  of  debtor  by  the  statnte,  and  a  revival  of  iho 
frauds  tloes  not  apply  to  the  evidence  by  old  debt.  It  is  the  original  debt  which 
which  a  part-payment  is  proved.  The  oral  constitutes  (he  ground  of  action  and  forms 
admission  of  the  di^endant  is  talBcient  to  the  basis  of  a  jndgmrnL  Frisbee  b.  Sea- 
prove  the /id  of  part-payment,  which  by  man,  49  Iowa,  95;  Ilsley  ».  Jewett.  S  Met, 
operation  of  Inw  BToidathe statute.  But  if  (MaM.)439;  Wav».SperTT,6CiiKh  (Mh«<.) 
■n  ack-nnwlclirmeot  of  the  debt  is  to  lie  241  ;  Fonter  ».  Shaw,  2 Gray  (Maw  )  113; 
proved,  the  proof  must  conform  to  the  Philips  ■.  Peters,  21  Ilark  (N.  Y.)  S.'.l  ; 
le^toiiition^    of    the    statute    of    frauds.  Wiachell  v.  Bowmau.  Id.   41S.     Hut  so* 
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ncceasary,  however  tliat  the  promise  should  bo  express :  it  may 
be  raised  by  implication  of  law,  from  the  acknowledgment  of  the 
party.'  (a)  But  such  acknowledgment  ought  to  contain  an  unqual- 
ified and  direct  admission  of  a  present  8ul)8istin<r  debt,  which  the 
party  is  liable  and  willinjt  to  pay.  If  there  be  accorapanyinfr  cir- 
cumstances, which  repel  the  presumption  of  a  promise  or  intention 
to  pay ;  or,  if  the  exprcseions  be  equivocal,  vague,  and  indetermi- 
nate, leading  to  no  certain  conclusion,  but  at  best  to  probable 
inferences,  which  may  affect  different  minds  in  different  ways; 
it  has  been  held  that  they  ought  not  to  go  to  n  jury,  as  evidence 
of  a  new  promise,  to  revive  the  cause  of  action.^  (&)  If  the  new 
promise  was  coupled  with  any  condition,  the  plaintiff  must  show 
that  the  condition  has  been  performed,  or  performance  duly  tend- 
ered.^ And  if  it  were  a  promise  to  pay  when  ho  is  able,  the 
plaintiff  must  show  that  he  is  able  to  pay.*{t') 

§  441.  Bame  aubject.  Acknowledgmant.  Upon  this  general 
doctrine,  which,  after  much  conflict  of  opinion,  is  now  well  es- 
tablished, it  has  been  held,  that  the  acknowledgment  must  not 
only  go  to  the  original  justice  of  the  claim,  but  it  must  admit 
that  it  is  itill  due.^    No  set  form  of  words  is  requisite;  it  may 

'  Anrall  oil  UniiUtiona,  c.  20. 

*  Bell  V.  Morrison,  1  Pelera,  V.  S.  362-365  ;  Bell  v.  Bowluid.  H«rdin,  SOI  ;  Anitetl 
oa  Limitations,  c.  21  ;  Bangs  t.  Hxl),  S  Pick.  368  ;  Stanton  v.  Stanton,  2  N.  H.  426 ; 
Venlri*  r.  Shaw,  11  N  H.  422;  Jnnra  v.  Hoorr,  5  Dtnn.  573;  Perleyo.  Littir,  8 
Grecul.  97 ;  Porter  n.  Hill.  *  Gtwnl.  41 ;  Dwhon  b.  Enton,  Id.  413  ;  Mil™  e.  Moodie,  S 
S.  &R.  211;  EckcniF,  Wilson,  12  S.4R.  397;  Piirdvi-.  Aiiaiin.  3  W«id.  187;  Sumner 
V.  Sninner,  1  Met.  394 ;  Allcock  v.  Ewcn,  S  Hill  (S.  ('.).  320  ;  Humphreys  v.  Jones.  14 
iS.  &  W.  1  ;  9  Jur.  S33  ;  Robliine  c.  Faricy,  2  Sti-otih.  348  ;  Chrinly  v.  FlcmmingtOD, 
10  Ilxrr,  129  ;  Harmon  v.  CInirbome,  1  La.  Ann.  342. 

'  Wctiell  D.  BuRsnnt,  11  Wbrat.  309  ;  Ksmpshnll  v.  GoodinaD,  6  Mclean,  1SB. 

*  Davi™  V.  Smith.  4  Esp.  36  ;  Tanner  v.  Smart,  6  B.  £  C.  003  ;  Scales  ».  Jaooh.  8 
Bing.  S38  ;  Avton  r.  Bolt,  4  Bins.  lOS  ;  Hsjdon  r.  Willisms.  7  HinK-  163  ;  Ednmndi 
v.  DowneH.  2  0.  4  H.  459 ;  Robliina  t>.  Utis,  1  I'iik.  368  ;  3  Pick.  4  ;  Goald  o.  Shirley, 
2  M.  i  P.  681.  The  statute  will  hi  such  cmw  begin  to  run  from  the  time  when  the 
•lebtor  liecnme  nhle  to  imr,  without  re!4{iect  to  the  creditor's  knowledge  of  tliat  fact- 
Watfrs  V.  Thanrt,  2  Ad.  k  Bl.  >*.  a.  7S7. 

*  t'lementaon  v.  Williama,  S  Cranch,  72. 

Kempshall  n.  Ocxxlman,  6  McLean,  C.  Ct.  (")  Hall  v.  Bryan.  SO  Md.  164. 

189,  which  decides  that  the  action  must         (0)  Gilisoun.Grosvenor,  4Gniy  (Mbrb.), 

be  on  the  new  promise.  606.  TuokBr  ».  Hauahton,  9  Cusli.  [ilas».| 

Wherathecourtxholdthnt  the  anion  in  350;  Brovn  n.  iUlm.  37  Me.  318  :  riieliw 

brought  on  the  new pniiniEe,  the  ncknowl.  v.  Williamson,  26  Vt.  230;  Bilckti>ghnni 

tnlgiuetit  from  which  the  nev  promise  is  v.   Smith,  23  Conn.   453  ;    Blooilgooil    v. 

inferml  must  have  bi'en  gir>^[i  liefore  suit  Bruen,  4  SeMen  (N.  Y),  362  ;  Sbitler  ■>. 

hroitxht.     See   note  1 2).     Hut  il  tiie  ao-  Bremer,  S3  IVnn- St.  413:  Beck  v.  Ili-ck, 

knowledgmrntipireynnledonlv  as  n  waiver  25  Penn.  St  124  ;  fheever  t.   Perley,  11 

of  the  statute,  it  mav  !>■  made  ullT  »uit  Allen,  .'i87. 

broiKfhl.    Carlton  o.  Lndlow  Wijnll,.|i  Mill,  {<.)   Hammond  i>.  Smith,  10  .Inr.   N.  S. 

27  Vt.  496  i  Haielbauker  n.  Reevea,  9  Pa.  117 ;  Mattocks  c.  Chadwick,  71  Ue.  31S. 
Bl.  258. 
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be  inferred  even  from  facts,  without  words.^  It  in  sufficient  if 
made  to  a  stranger ; ^ (a)  or,  in  the  case  of  a  negotiable  aocuritj, 
if  made  to  a  jirior  holder;"  or,  in  any  case,  if  made  while  the 
action  ia  pending.*  If  it  is  made  by  the  princijMLl  debtor,  it 
binds  the  surcty;''(i)  or  if  by  the  guardian  of  a  spendthrift,  it 
binds  the  ward ;"  and  if  by  one  of  several  joint  debtors,  it  binds 
them  un.^(c)  And  where  the  j)laintilT  proves  a  general  acknowl- 
edgment of  indebtment,  the  burden  of  ])roof  is  on  the  defendant 
to  show  that  it  related  to  a  different  demand  from  the  one  in 
controversy.*  Nor  ia  it  necessary,  unless  so  required  by  express 
statute,  that  the  acknowledgment  should  Iw  in  writing,  even 
though  the  original  contract  is  one  which  was  I'equired  to  be  in 
writing  by  the  statute  of  frauds;  for  it  was  the  original  contract 
iu  writing  which  fixed  the  defendant's  liability,  and  the  verbal 
aclcnowledgmcnt  within  six  years  only  went  to  show  that  this 
liability  had  not  been  discharged.* 

I  Whitnay  v.  Bigelow,  4  Pick.  110  ;  Eaat  liid.  Co.  v.  Prince,  Ry.  li  H.  407. 

>  Ibid.  ;  HallaJnyu.  Ward,  3Ciim|>b.  42;  MounUMpheii  D.  lirooice,  8  B.  &  A)d.  141 ; 
Slaby  V.  Chumplin,  4  Johns.  Ml.  U  seeniB  that  In  England,  Ejnce  the  xUtute  of  9 
Oeo.  IV.  c  IS,  an  ai;knowledgment  mode  to  a  Btnmger  would  oot  be  EufficieoL  Greu- 
fell  r.  Girdlestone,  2  Y.  &  C-  fl22. 

S  l,iltlB«.  Blunt,  8  I'iclt.  488. 

*  Vcav.  Fouraker,  2  Burr.  109B  ;  DauForth  v.  Culver,  II  Johns.  146. 
»  Fryi^  D.  Barker,  i  Pick.  832. 

*  tUnaon  v.  Peltnii.  IS  Pick.  208. 

»  See  anU,  vol.  i.  §S  174,  179  ;  Patterson  v.  Pstteraoh,  7  Wend.  441.  But  where 
one  tarty  was  u  feme  covert  at  the  lime  ol  the  Dew  pi'omise  by  Uie  other,  it  waa  held 
not  sulHuieiit  to  cluii^go  her  and  her  liuabnnd.  PltMm  v.  Fiwter,  1  B.  £  C.  218.  The 
question  whelJier  an  ackuowledBmiint  by  onp  partner  is  aulflcient  to  avoid  the  statute 
aa  to  all,  -Hat  raised  in  Clark  v.  Alcnaudi-r,  8  Jnr.  496  ,  8  Scott,  N.  R.  147.  But  see 
Walton  V.  Itobinson,  S  Ired.  S41  ;  Wheelock  p.  Doolittle,  3  Waahlj.  440,  that  it  U,  even 
eJ'tui- diiaolutian.  Stinb.  that  an  acknon-li>diFnient  by  one  or  several  executors  is  not. 
Scholev  V.  Walton,  12  M.  ft  W.  510,  per  Parke,  B. 

«  tfhitiiey  v.  Bigelow,  4  Pick.  110;  Frost  v.  Bengoiwh,  1  BinR.  20(1 ;  Baillie  v.  Lord 
Inchinuin,  1  Esp.  433.  But  see  Saods  v  GeUCon,  15  Jolms.  511  ;  Clarko  «.  Dutuher, 
S  Oowen,  674. 

*  GibboDs  p.  HcCasland,  1  B.  £  Ad.  600. 

(fl)  Uinguid  v.  Sehoolfield,   32   C.ratt.  449)  or  n  payment  of  interest  (Schindell», 

(Vr.),  803  i  Minkler  o.  Minkler,  16  Vl.  Uales,  46  Md.  SOJ).     t'onira  l.y  slatnte  in 

194  i  Falmerv.  Dutler,  36  Iowa,  376;  Bird  Maasachn setts.     Faulkner  t>    Bailey,    123 

V.  Adams,  7  Oa-  G5.     In  these  casi's  it  won  Masn.  G8S. 

held   that  a  promise  or  declaration  to  n         (')  An  ncknoorledt^ent  by  one  of  tiro 

■tranger  is  insufficient  to  take  the  case  out  partners,  after  dissobition,  will  avoid  tlie 

of  the  statute  (MuRinney  v.  Siivder,  73  liar  of  the  statute,  if  the  [ilaintifT had  hail 

Pa.  St.  497) ;  and  in   Nevada  (taylor  r.  dealijif^  with  the  hrni.  and  did  not  knoir 

Hendiie,  S  Nev.  2421.     The  new  promise  oC  thcdiaaoiution.   Sageo.  Ensign,  2  Alien 

■bouM  be  made  to  the  plainttlT,  or  some  243:  Tap|>an  o.  Kimball,  30  N.  H.  ISS. 

one  aiithoriwd  by  him  to  act  for  him  in  The  betler  doctrine  now  ia,  that  neither  a 

the  matter.      Katz    v.   Mossingjr,  7   III.  new  promise,  nor  part-payment  bj  a  joint 

A  lip.  536  ;  Allen  v.  Collier,   70  -Mo.  13S  ;  debtor,  will   bind  another,  whether  made 

Kilihick  D.  Goodman,  67  Ind.  174.  before  or  aft«r  the  bar  of  the  statute.    Van 

(A)  So  where  the  stntule  is  iMrrcd  by  a  Keureu  p,    Parmelez,  9  Const.  (N.   Y.) 

partial   |>aytnent  bv  thr  principal  |r,r«ou  e23  :  Bnrke  e.  Stoivell,  71  Penn.  St.  208 ; 

■■  Greenaboro  Fenule  College,  83  N.  U.  Ang.  Limitiitions,  §  2(t0,  and  n. 
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§  442.  Bam*  snbjaot.  It  lias  been  alre&df  oBserved,  that  an 
acknowledgment,  in  order  to  remove  the  bar  of  the  statute,  must 
be  such  as  raises  an  implicatioo  of  a  promise  to  pay.  Tt  must 
be  a  distinct  admission  of  present  indebtment  If,  therefore,  the 
party  at  the  time  of  the  conversation,  or  in  the  writing,  should 
state  that  he  had  a  receipt,  or  other  written  discharge  of  the 
claim,  which  he  would  or  could  produce,  this  does  not  take  the 
case  out  of  the  statute,  even  though  he  should  fail  to  produce 
the  discharge.^  So,  if  he  admits  that  the  claim  has  been  previ- 
ously made,  but  denies  that  he  is  bound  to  pay  it,  whether  be- 
cause of  its  want  of  legal  formality,  as,  for  example,  a  stamp,' 
or  of  its  want  of  consideration,"  or  the  like.  Tf  the  language  is 
ambiguous,  it  is  for  the  jury  to  determine  whether  it  amounts  to 
explicit  acknowledgment  of  the  debt,  or  not*  But  if  it  is  in 
writing,  and  is  clear,  either  as  an  acknowledgment,  or  otherwise, 
the  judge  will  be  justified  in  so  instructing  the  jury.'' 

§  443.  Bamo  iubjaoL  The  terms  of  the  acknowledgment,  more- 
over, must  all  be  taken  together,  so  that  it  may  he  seen  whether, 
upon  the  whole,  the  party  intended  distinctly  to  admit  a  pretent 
debt  or  duty.  If,  in  affirming  that  the  debt,  once  due,  has  been 
discharged,  he  claims  it  to  have  been  discharged  by  a  writing,  to 
which  ho  particularly  infers  with  such  precision  as  to  exclude 
every  other  mode,  and  the  writing,  being  produced  or  proved, 
does  not  in  law  afford  him  a  legal  discharge,  his  acknowledgment 
will  stand  unqualified,  and  will  bind  him.''  So,  if  the  defendant 
challenges  the  plaintiff  to  produce  a  particular  mode  of  proof  of 
hia  liability,  such  as  to  prove  the  genuineness  of  the  signature, 
01'  tbn  like,  and  he  does  so,  the  implied  acknowledgment  will  be 
sufficient  to  take  the  case  ont  of  the  statute,  '(a)     But  if  the  ac- 

>  Brydgea  v.  Plainptr«,  S  D.  &  K.  74fl  ;  Birk  v.  Guy,  I  Esp.  1S4. 

*  A'Court  V  Cross,  3  Bing.  329. 

■  Eiuterby  v.  PuUcn,  3  Stark.  180  ;  De  U  Tnrre  r.  Barclay,  1  Stark.  7  ;  MiUer  n. 
LanciutOT,  A  Greenl.  IKS ;  SaniU  n.  GeUton,  IS  Jnhiia.  &11- 

'  Lloyd  B.  Maund,  2  T.  R.  760  ;  East  Ind.  Co.  t.  Princs,  Ry,  &  M.  407.  In  the 
Circuit  Court  of  the  United  Stites,  it  has  been  held,  that  the  sufficiency  ol  the  evi- 
dence  to  tske  a  case  out  oi  the  RtaCute  is  a  question  of  law  for  the  court ;  arid  that  the 
jnr?  are  only  to  determiue  whether  the  eviilrnce  npplips  to  the  d«bt  iu  suit,  and  to 
what  part  of  it.      Pauaro  b.  Flnurnov,  9  Law  Rnporter,  269. 

'  College  e.  Horn,  3  Bing.  US  ;  Britptocke  v.  Smith,  1  C.  &  H.  ISS  ;  2  Tym.  445. 

*  Partiugton  v.  Batcher,  6  Esp.  66.  Tills  is  doubtless  the  case  alluded  to  by 
Oihbe,  C.  J.,  iu  Hellines  v.  Slinw,  1  J.  I).  Hoore.  310,  311,  where  he  is  made  to  con- 
Bur  his  observation  to  the  case  of  ■  diacharge  by  a  -icritUa  inBtninient.  His  remarks, 
aa  reported  in  the  si-nie  case,  in  1  Taunt  612,  are  genersl,  nnd  app}ica.ble  to  any  other 
tnoile  of  discharge  ;  but  to  this  unlimitinl  extent  their  aoundnru  is  questioned  by  Bai- 
ley, J.,  in  Bcal  v.  Nind,  4  B.  ft  Aid.  G63,  671.     And  see  Denn  t>.  Pitts,  10  Johns.  3G. 

'  Hetllnss  v.  Sliaw,  7  Tnunt  S12,  p#r  Oiblw,  C.  J. )  Seward  v.  Lord,  1  Greed.  183  ; 
Robbins  c.  Otia,  1  Pick  870  ;  8  Pick.  4. 

(i)  III  Moore  B.  Stevens.  33  Vt  SP8.  it    the  co: 
vu  held  that,  wliere  Uie  d'.-reD-laut,  alVr    the  >ii 
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kaowliiOgiiicnt  in  accoinpanicd  with  circumstances  or  dcclaration» 
sliowing  an  intention  to  ingUt  on  the  btnefit  of  the  ttattit^,  it  ia 
now  held  that  no  promise  to  pay  can  bo  implied.'  And  if  the 
cause  oi  action  arose  from  the  doing  or  omitting  to  do  some 
specific  act  at  a  })articular  time,  an  acknowledgment,  within  six 
years,  that  the  contract  has  been  broken,  is  held  insuBicicnt  to 
raise  the  presumption  of  a  new  promise  to  perfoim  the  duty.' 

•J  444.  Part  pajmeot.  Where  a  8i>eciric  sum  of  money  was  due, 
as,  upon  a  promissory  note,  the  payment  of  a  part  of  the  debt  is 
also  held  at  common  law  to  be  a  BuITicicnt  acknowledgment  that 
(he  whole  debt  is  still  due,  to  authorizo  the  presumption  of  a 
pfomisG  to  pay  the  remainder;  though  it  Bcems  it  would  not  bo 
sulTicient,  if  no  specific  sura  was  due,  but  the  demand  waa  only 
for  a  ijuaniam  meruit.' {a)  But  it  is  the  payment  itself,  and  not 
the  indorsement  of  it  on  the  back  of  tho  security,  that  has  tliia 
effect;  though  where  the  indorBcmcnt  is  proved  to  have  been 
actually  made  before  tho  cause  of  action  was  barred  by  the  stat- 
ute, and  consequently  against  tho  interest  of  tho  party  making 
it,  the  coui-se  is,  to  admit  it  to  bo  considered  liy  the  jury  among 
the  circumstances  showing  on  actual  paymenL*(^)    And  if  such 

'  Cnltiii-in  F.  Mnreli.  3  T.mnt  330 ;  Roivcrofl.  n.  Loiiins,  4  M.  *  -S.  157 ;  Rang^  o. 
lt.il!,2Piuk.  3S3;  Knott  e- Fnrrsu,  4  D.  ft  If.  171>;  Uanfcirth  d.  Culver,  llJoliDs.  14St 
B.uitvl  n.  Clark.  29  Cono.  437. 

■  Bov'li'li  V.  DiuiuiuonJ,  2  Campb.  1S7  ;  Wbitchesd  •.  Uuwanl,  2  B.  &  B.  372 ; 
WetzcU'd.  Ilussnnl,  11  Wheat.  309. 

»  Burn  ».  liolton,  IS  Law  Joum.  s.  n.  37  i  Zent  v.  Hart,  8  tiair,  337.  But  saa 
Smitli  e.  Westmoreland,  12  S.  ft  M.  663. 

<  &a  iMle,  vol.  L  S3  131,  U2  ;  V/hilaey  v.   Utgelov,  1  Pick.   110  ;  Bjacivk  «. 

tiir^accQuntwasJiistwIien  iLaccrueil,  Imt  nor  part-payment  iiuili^  on  Similaj  irill 
daiineil  tli.it)in|ia<l|>.ii<lit  tnoiip  E.,  and  avoid  thu  Bbitute.  CUpri  «.  Hals,  119 
tli.1t  \L  IV.1M  aalUiruud  l>y  tlia  plain tiir  to     Maaa.  363;  Bcardslpy  r.lliiU.  30C(ilid.270. 


,    ,  It  li>  Im  uoncluxivn  iti 

count  to  lh»  plaintiir  ir  ho  did  not  prove  izo  Iho  nnijUinlition  of  a  proiniu  to  [uy  tbs 

ihM  111  liad  jmiit  it.  and  the  auditor  re-  iviiiaiixter.    Tlirrirciimiitaneesltintattend 

ported  tli.it  hn  diil  not  liiid  that   R.  waa  Biich|iaymeiit  may  wholly -liflprovn  a  ]ironi- 

HUthorizeil  b>  nveivo  ituymr-nt  of  tho  ac-  iso  In  (hiv  any  nion>.     Wninmnii  v.  Kyn- 

ea-dut,  and  Ihat  the  iWemlunt  failc<I   to  man,  1  Wcl«1i!  H.  A  '1.  118;  Mrrriora  v. 

prove  tlint  Im  Find  ovnr  paid  it,  then)  was  Baylev.  1  Cii-<li.  (Mam.)  77  ;  Bra.lfield  p. 

nilasulE'netitai-kii»H-led!>iiient  to  Inrtlin  Tiipfx-r,  7  Kiij;.  Law  A  IC<|.  G41,  nnd  n.  IT 

Btattite  ;  and  the  oonrt  say,  "The  pmmiso  an  inilor<ietuoiit  of  |>ar[-{iayinent  is  made, 

—  ha  insisting  at  the  timn  that  he  had  nnd  no  payment  actually  takes  plaie,  tliia 

pitiil   it  —  was  more  ill   the  nature  of  a  is  not  sncli  a  tnrtial  paymi-nt  as  will  avoid 

W3"er  on  the  result  of  the  suit  than  of  tliestntntc.     Whether  it  i<t  sulfictent  evi- 

h<icn  a  conilitional  undertakiu^  ri^;  would  drnce  of  an  aRkiiowlolgitient  di-pcjida  oii 

Iieconin  abuilntn  anil  binding   wlicn   the  tho    ntntiite   of    frauda.      lilnuuhnrd    v. 

i:andition  was  pcrfnrmnl,   aur|  we  reganl  Rlancliunl,  123  Mass.  553.     As  to  nliat 

it  ill  insiifBcient  lo  prevent  the  operation  evideiieo  will  j.mvi-  finrt-l<ayineiit.     AiUt, 

»f  thrs  statute."    See  Goodwin  p.  Kuzzell,  5  140,  uotpni.     rnrt-pnymautsof  principal 

on  same  subject,  35  Vt.  0.  to  hind  surety.     §  411,  i;otP  I: 

(-0  Cilbert  o.  Collins,  124  .Maas.  174.  ('■)  Apayuient  wnsiuade  by  a  dciitor  li 

It  wenu  ttiftt  uoither  ml  ackDifwIedgaiont  acieditor,  to nlioinliooirediBTcnil  distinct 
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jiaymciit  be  mode  by  one  of  aevenl  Joint  deHorf,  who  ie  not  other- 
wise discharged  fruiQ  the  obligation,  it  is  evidence  against  them 
all.i(<i)  But  as  tliis  rule  is  founded  on  the  community  of  interest 
amohg  the  debtors,  and  the  presumption  that  no  one  of  them 
would  moke  an  admission  agitinst  his  own  interest,  it  results, 
that,  where  the  party  making  the  payment  is  no  longer  responsi- 
ble, as,  for  example,  where  it  is  received  under  a  dividend  in 
bankruptcy,  it  raises  no  presumption  against  the  others.' 

§  445.  BfatoBl  Booonnta.  The  existence  of  mutual  aeeountg 
lietween  the  parties,  if  there  are  items  on  both  aides  within  the 
period  of  limitation,  is  such  Qvidenco  of  a  mutual  acknowledg- 
ment of  indcbtment  as  to  take  the  case  out  of  the  operation  of 
the  statute.*  And  if  the  defendant's  account  contains  an  item 
within  that  period,  this  has  been  held  sufficient  to  save  the  ac- 
count of  the  plaintiff;^  but  if  the  items  in  the  defendant's  ao- 

Cook,  IS  Pick.  30,  33 ;  Rose  v.  Bryant,  2  Catnpb.  321  \  Coiiklin  o.  Peareon,  1  Rich. 
801.  ThiiiiubjevtUu'iwrQguIuteil  by  statutes,  in  Engtaiid,  oud  in  several  ot  the  United 
Suit^  by  which  the  iuJor>>emuut,  if  iiiade  by  the  creail^ir  or  in  bis  behalf,  witbout  llie 
coiicurrenue  of  the  debtor,  is  uf  no  avail  to  take  the  L-oae  out  of  th«  slatute.  Stat,  tf 
Oto.  IV.  c.  14  ;  Riiv.  Stat,  Uiwiiiwhu»etts,c.  120,  5  )7  ;  Rev.  Stat.  Maine,  c.  146,  5^3. 

'  See  [coalra]  unU,  §  441  ;  voL  i.  §  171.  Bat  the  eflect  oF  such  inyment  is  nuw 
testricteil  by  atntutwi,  in  some  of  tbo  United  States  and  in  Eni[l(iiid,  to  the  ixirty  pay- 
ing, Stat.  0  Geo.  IV.  c.  14 ;  Bev.  Stut.  blaasachuietts,  c.  ISO,  g§  14,  18 ;  Rev.  StnL 
Uoine,  c.  149,  |§  20.  24. 

-'  Brundrani  v.  Wharton,  1  B.  &  Aid.  463  ;  anlt,  vol.  i.  S  174,  n.  (3).  And  see 
Bibb  D.  Pevton,  11  S.  &,  M.  27S. 

•  CoKKswell  II-  Uolliver,  2  Mass,  217  ;  Bull.  N.  P.  14B;  Chaniherlnin  v.  Cuvlor, 
(I  Wenjri26  ;  Tucker  v.  Ires,  6  Coven,  193^  Fitch  v.  Hilleary,  1  HUl  (S.  C),  293. 
See  nlso  Ruv.  Stat.  HsssachuHetti,  c.  120,  3  6.  A  siiniUr  elFeoi  has  been  Bttribated  to 
continuity  or  aervjce  of  a  domestic,  until  a  sliort  time  jmrioui  to  (lie  suiL  Viens  v. 
Brickie,  I  Martin,  till.  If  the  items  are  all  on  one  utile,  those  witliin  six  years  niU 
not  save  the  others  from  tbe  ojwnition  of  the  slatutP.     Hadlork  v.  I^iee,  1  Sandf.  220. 

4  DaTia  (7.  Smith,  4  Greeul.  337 ;  Sickles  v.  Uather,  20  Woiid.  72. 

dehts,  without  any  direction  as  to  it3  ap-  admission  of  the  dt^rciidant,  that  the  ih- 

pUcation,  find  till!  crnlitorimniedintcly  n[>-  durNement  is  in  the  liendmiting  of  the 

Ciieilittooneorilieilebtswhichwos  burred  obligee,  is  not  enough;  it  must  bo  shown 

y  the  statute  nP  limitations,  and  it  was  that  it  was  put  on  at  the  date  at  which  it 

held  that  this  did  not  taku  the  <lebt  out  of  purports  to  have  Ix-en  tcritlen.     Grant  v. 

tbe  sUtuU.     Pond  v.  Williams,   1  Gray  Burgwyn,  84  N.  C.  560. 
(Mass.),  630;  Krone  v.  Krone,  38  Miidi.  (n)  Pierce  t.   Tohey,   S   Met.  (Man.) 

Sfll.     tohavethatelTect,  itmUHtbemadn  163:  Balcom  v.  Richards,  0  Cnsh.  (Mass.) 

by  the  dvri'ndnntSTiecitically  on  account  of  360;  Tnni«ii  r.  Kimball,  SO  N.  H.  136; 

the  debt  thus  ban-ed.     Ibid.;  Tipj^tts  ».  Winchelt   b.  Bowman,  21   B.-irh.   (K.  Y.) 

Heane,  1   C.  H.  &  B.  252,  and  4  'Vym.  44S.     But  the  rale  is  otherwiKe  where  the 

772  :  Mills  V.  Fowkes,  5  Ring.  N.  C  4S5,  imyment  is  on  n  noto  on  which  the  iiiakCTS 

finil  7  Scott,  441  ;  Riim  d.  Boulton,  2C.  11  are  jointly   and  sevi;ral1y   liable.     Shoe- 

485.     All  inrlorsemGnt  nf  payment  on  a  niak^r  ir.  Benciljot,  1  Krrnnn  (X.  Y.),  170. 

pruiiiisBory  note  by  the  creditor,  by  tlic  eK-  See  Coleman  i>.  Foliea,  23  Pi-nn.  St.   150, 

press  nssent  and  reijuest  of  tlip  promisor,  is  Or  if  it  apjiears  lo  have  ^xrn  mndp  W  the 

sul!lL'tPnt  pronfor  such  iHiyment  to  prevent  dirpction  or  the  otlier  Joint  pniniisor.  Clark 

the  o|>cration  of  the  statute  of  timit.itions.  v.  Burn,  S6  Pn.  St  S02  ;  Haight  c.  Avery, 

KiLVvu.  Phelps,  6  Coah.  Mass.  172.     See  16  Hun  {N.  Y.),  262. 
«lw  Uoirn  c.  Saiinders,  3S  Ho.  350.    The 
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count  are  all  of  an  earlier  date,  though  some  of  those  in  the 
plaintiff's  account  may  be  within  the  statute  period,  the  statute 
will  bar  all  the  claim,  except  the  last-mentioned  items. '(a)  If 
the  account  has  been  stated  between  the  parties,  the  statute 
period  commences  at  the  time  of  stating  it;^  but  a  mere  cessa- 
tion of  dealings,  or  any  act  of  the  creditor  alone,  or  even  the 
death  of  one  of  the  parties,  is  not,  in  effect,  a  statement  of  the 
account  * 

§  446.  AoknowledEnwnt  does  not  »«!▼«  tort.  It  may  here  be 
further  observed,  that,  where  the  cause  of  action  arises  ex  delicto, 
as  in  trespass  and  trover;  or  is  given  by  positive  statute,  irre- 
spective of  any  promise  or  neglect  of  duty  by  the  party,  as  in  the 
case  of  actions  against  executors  and  administrators  upon  the 
contracts  of  their  testators  or  intestates;  if  the  action  is  once 
barred  by  lapse  of  time,  no  admission  or  acknowledgment,  how- 
ever  unequivocal  and  positive,  will  take  it  out  of  the  operation 
of  the  statute.^ 

§  447.  iffatchanta'  aoooimta.  The  statute  of  limitations  of  21 
Jac.  I.  c.  16,  which  has  been  copied  nearly  verbatim,  in -its 
principal  features,  in  most  of  the  United  States,  {b)  contains  an 

>  Gold  t>.  Whitcomb,  14  Pick.  1S8  ;  Ball.  N.  P.  14S.  In  E^land,  lince  Lord  T»n- 
t«tdea'B  Act  (9  Oeo.  IV.  c  14).  the  ciiateiice  of  items  within  sii  jeara.  in  an  open  ac- 
count, will  not  opetate  to  take  the  previous  portioD  of  the  account  out  o(  the  statute  oT 
limitations.     CotUm  v.  Partridge,  4  H.  &  Q.  271. 

*  Farrin^n  v.  Lee,  1  Mod.  2fl9  ;  2  Mod.  SU  ;  Crauch  d.  Eirkman,  Peake'e  Cas. 
131,  and  u.  (1),  by  Day;  Uuiou  Bank  v.  Knapp,  3  Pick.  S6. 

«  Tnieman  ».  Hunt,  1  T.  K.  40  ;  Mandeville  v.  Wilson,  G  Ctanch,  15  j  Baaa  r. 
Basa,  5  Pick.  187  ;  McUllan  v.  Croftou,  B  Greenl.  807. 

*  Hurat  c.  Parker,  1  B.  &  Aid.  BS  ;  2  fhitty,  249  ;  Oothout  v.  Thom[»on.  20  Johns. 
277  ;  Brown  v.  Anderson,  13  Uaaa.  201  ;  ThompMn  v.  Brown,  16  Mass.  172  ;  Dawn 
0.  Shed,  15  Mass.  6 ;  E*  parte  Allen,  Id.  (8  ;  Parkoiau  c  OHgood,  3  OreenL  17. 

(a)  The  Hatsachusetta  statute  provides  within  aix  years.  Thus,  when  the  plain- 
that,  in  actions  brought  '"to  recover  the  tiff  opened  an  account  with  the  defendant 
balancedueapoaamutualandopenacconnt  in  1S80,  and  continued  to  make  chants 
current,  the  cause  of  action  shall  be  deemed  nntil  1833,  and  bronght  an  action  on  hia 
to  hare  accrued  at  the  time  of  the  last  account  in  1838,  iml  proved  on  the  trial 
item  proved  in  such  account."  This  does  that  the  defendant  delivered  to  him  an 
not  apply  exclusively  to  such  actionsasare  article  on  account  in  1830.  it  was  held  that 
brought  on  accounts  in  which  debits  and  there  was  a  mutual  and  open  account  cui> 
credits  are  stated  and  abalancestruck,  but  rent,  and  that  no  part  of  the  plaintiff's 
extends  also  to  cases  in  which  the  plaintiff  charges  were  barred  by  the  statute  of  limi- 
seeks  to  recover  the  balance  dne  to  him,  tations.  Penniman  v.  Kotcti,  SMet.  (Mass.) 
though  he  declares  only  on  the  debit  side  216. 

of  the  account.     And  in  the  latter  case,  if         A  statute  in  New  York  FN.  Y.  Code, 

the  detendant  does  not  file  an  account  in  %  386),  makes  a  similar  provision  for  ac- 

set.oif.  iior  prove  itoms  on  his  side  of  the  counts  in  which  there  have  beeo  "  rncipro. 

account  by  way  of  payment,  but  relies  on  cal  demands."    This  expression  is  eqaiva- 

the   statute    of   limitations,    the    plaintiff  lent  to  "  mutual  accounts"  (Green  e.  Di»- 

msy  Bvoid  the  statute  by  shoning  that  brow,  79  N.  Y.  1).  and  it  is  so  held  in 

there  wsa  a  mutual  and  open  account  cur-  Kansas  (Waffle  v.  Short,  25  Ean.  503). 
rent,  and  proring  an  item  on  either  tide,  {b)  This  alatule  was  reixwlrd  in  Eng- 
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exception  of  "such  aecountt  as  concern  the  trade  of  mercha7idi»e 
between  merchant  and  merchant,  their  factora  or  servants."  To 
bring  a  case  within  this  exception,  it  must  be  alleged  in  the 
replication,  and  shown  bj  proof,  to  conform  to  the  statute  in  each 
of  those  particulars ;  every  part  of  the  exception  being  equally 
material.  The  exception  is  not  of  actions,  nor  of  special  con- 
tracts, nor  of  any  other  transactions  between  merchants,  but  is 
restricted  to  that  which  is  properly  matter  of  accoujU,  or  consists 
of  debits  and  credits  properly  arising  in  account*  It  has  there- 
fore been  held,  that  such  claims  as  bills  of  exchange,*  or  a  con- 
tract to  receive  half  the  profits  of  a  voya^  in  lieu  of  freight,' 
were  not  merchants'  accounts,  within  this  exception.  And  as 
the  exception  was  intended  to  be  carved  out  of  cases  for  which 
an  action  of  account  lies,  and  as  this  action  does  not  lie  where 
an  account  has  already  been  stated  between  the  parties,  it  has 
been  held,  that  a  ttated  account  is  not  within  the  exception  in 
the  statuta*  But  an  account  closed  by  a  mere  cessation  of  deal- 
ii^s,  we  have  just  seen,  is  not  deemed  an  account  stated. 
Whether  any  but  current  accounta,  that  is,  those  which  contain 
items  within  the  statute  period,  are  within  this  exception,  is  a 
point  upon  which  the  authorities,  both  in  England  and  America, 
are  not  uniform.  On  the  one  hand,  it  is  maintained  upon  the  lan- 
guage of  the  statute,  that,  if  the  accounts  come  within  ita  terms, 
it  is  sufficient  to  save  them,  though  there  hare  been  no  dealings 
within  the  six  years.'  On  the  other  hand,  it  has  been  held,  that 
where  all  accounts  have  ceased  for  more  than  six  years,  the  stat- 
ute is  a  bar;  and  that  the  exception  applies  only  to  accounts 
running  within  the  six  years;  in  which  last  case  the  whole 
account  is  saved  as  to  the  antecedent  items.'    The  account,  also, 

1  SpriDS  r.  Gn;,  G  Mwod,  SOG,  per  Story,  J. ;  b.  c  6  Peters,  15.^ ;  Cottam  c.  Par- 
tridge, 4  M.  &  G.  271 ;  4  Suott,  N.  R.  319.  A  m«re  open  account  withnnt  uiy  agree- 
nient  that  the  goods  dclirered  on  one  side  abdll  go  in  {Hyment  of  those  delivered  on 
the  other,  is  not  therefi-rt  an  account  of  roen^handiHi,  ortween  merchants.  Ibid.  It 
has  recently  bran  held  in  EiikIbhU,  that  the  eiception  aa  to  merchants'  accounts  does  not 
apply  to  an  action  of  indiibUaiut  amiiupnt,  but  only  to  the  action  of  account,  or  \m- 
bara  to  an  action  on  the  case  for  not  accounting.  Inglia  v.  Hsigb,  G  Jur.  704  ;  8  H. 
&  W.  7S9. 

*  Chierly  v.  Bond,  i  Hod.  105 ;  Carth.  226  ;  a.  c.  1  Show.  SlI. 
>  Spring  D.  Gray,  5  Mason,  605 ;  a.  c.  S  Peters,  155. 

*  Webber  D.  TiTill,  2  Saund.  124, 127.  nou-s  (tt),  (7).  by  Williams ;  G  Uason.  GSS,  G2T. 

*  Maadeiille  d.  Wilson,  G  Cranch,  IG ;  Baaa  v.  Baaa,  6  Pick.  SSS,  conRrmni  in  S 
Pirk.  187,  1B2 ;  McUlhn  v.  Crofton,  6  Greenl.  307.  Such  is  now  the  rule  in  Eng- 
land. See  Robinson  *.  Alelaoder,  8  Bliiih,  H.  a.  352  ;  Inglia  r.  Hsish,  G  Jur.  704  ; 
a.  c.  8  M.  1  W.  769. 

*  Wilford  V.  Liddd,  2  Ve*.  400 ;  Coster  v.  Hurray,  5  Johns.  Gh.  522  ;  Spring  v. 
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to  be  vithia  the  exception,  mu»t  l>e  such  as  concerns  the  trade 
of  merchandiie;  that  is,  such  as  concerns  traffic  in  merchandise, 
where  there  is  a  buying  and  selling  of  goods,  and  an  account 
properly  arising  therefrom.'  The  existence  of  mutual  debits 
and  credits,  there  being  no  agreement  that  the  articles  delivered 
on  one  side  shall  go  in  payment  for  those  delivered  od  the  other, 
has  been  held  insuflicient  to  constitute  the  accounts  intended  in 
this  exception.'  And  it  is  necessary,  moreover,  that  the  parties 
to  the  account  be  merohantt,  or  persons  who  traffic  in  merchan- 
dise, their  factor  or  servants.^ 

§  448.  Fraud  and  oonoealment.  The  bar  of  this  statute  may 
also  be  avoided  by  proof  of /raud  in  the  defendant,  committed 
under  Buch  circumstances  as  to  conceal  from  the  plaintiff  all 
knowledge  of  the  fraud,  and  thus  prevent  him  from  asserting  his 
right,  until  a  period  beyond  the  time  limited  by  the  statute. 
But  such  fraudulent  concealment  can  be  shown  only  under  a 
proper  replication  of  the  fact  And  it  must  bo  alleged  and 
proved,  not  only  that  the  plaintiff  did  not  know  of  the  existence 
of  the  cause  of  action,  but  that  the  defendant  had  practised  fraud 
in  order  to  prevent  the  plaintiff  from  obtaining  tiiat  knowledge 
at  an  earlier  period.*  (a) 

Gray,  S  MaMii,  605,  S2S  ;  0  Petera,  165. '  8«e  Angel]  on  Limitatuini,  C  14 ;  Run- 
chander  v.  H^ttimonrl,  2  Jnhns.  200. 

1  Spring  v.  Grav,  6  Mason,  629,  per  Story,  J. ;  6  Pelera,  155.  And  >ee  Stnrt  ». 
Uellisfi,  2  Atk.  S12  ;  BMgea  v.  Mltcbell,  Bunb.  217  ;  Gilb.  Ei].  22i. 

«  Cottani  a.  PaitridgB,  4  M,  &  G.  271  ;  8.  u.  4  Scott,  N.  ?.  819. 

*  S  Masou,  630,  per  Story,  J.,  and  authoritin  there  cited  ;  6  Cam.  Diff.  62,  tJL 
Merchant,  A. ;  !i  Salk.  i45  ;  Hancock  u.  Cook,  IS  Pick.  32  ;  Wilkinaon  on  LimiU- 
tions,  pp.  21-30;  Angelt  on  Limitationa,  c.  15. 

*  Angell  on  Limitationa,  c.  18  ;  Brea  u,  Holbeck,  2  DouX'  M(,  conRnned  in  Brown 
V.  HowanI,  2  B.  It  B.  73,  75;  k.  c.  4  J.  B.  Moore,  60S:  and  in  Clark  v.  HoughAm, 
2  B.  &C.  149,  15Si  Short  o.  McCarthy,  3  B.  i  Alil.  628;  Gmnger  v.  GcoTje,  5  B. 
&  C.  119.  And  gee  Macdonaitt  *.  Macdonald,  1  Bli^li,  3T5.  See  also  Sherwood  n. 
Sutton,  5  Mnsoii,  143,  where  all  the  authorities  are  reviewed  by  Story,  J.;  First  Wast 
Tumi..  Co.  n.  Fitld,  3  Mai«.  201 ;  Homer  v.  Fish.  1  Pick.  433;  Welles  v.  Fish,  3  Pick. 
74;  Farnham  v.  Brooks,  9  Pick.  212;  Jones  v.  Conoway,  4  Yealea,  109;  Bishop  v. 
Little,  3  Greenl.  405;  Wnlley  ir.  Walley,  3  Bligli,  12.  In  New  Yoik,  Traudulent  con- 
,„i        .  _(.i.  »__., r><     it  prpvent  the  operation  of  the  statute.    Troup*. 

17  Wend.  202. 

(a)  See  antt,  g  399,  note  a.  See  ftlso  E9  He.  404 ;  Douglass  d.  Elkins,  8  Foster 
Moore  d.  Greene,  2  Curtis  C.  C.  202 ;  Carr  (N.  H. ),  26  j  Liremore  •,  JohDKiQ,  27 
«.  Hilteu,  1  Id.  300 ;  Bouse  v.  Southard,     MJu.  234. 
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§  449.  OToandv  of  action.  To  maintain  an  action  for  this  In* 
jury,  the  plaintifT  must  prove,  (1)  that  he  has  been  prosecuted 
hj  the  defendant,  either  criminally  or  in  a  civil  suit,  and  that 
the  prosecution  is  at  an  end;  (2)  that  it  was  instituted  mali- 
ciously, and  without  probable  cause;  (3)  that  he  has  thereby 
sustained  damage.  .  It  is  not  necessary  that  the  whole  proceed- 
ings be  utterly  groundleas;  for  if  groundless  charges  are  mali- 
ciously and  without  probable  cause  coupled  with  others  which 
are  well  founded,  they  are  not  on  that  account  the  less  injurious, 
and  therefore  constitute  a  valid  cause  of  action.'  Nor  is  the 
form  of  the  prosecution  material ;  the  gravamen  being,  that  the 
plaintiEf  has  improperly  been  made  the  subject  of  legal  process  to 
hiB  damage,  (a)  If,  therefore,  a  commission  of  bankruptcy  has 
been  sued  out  against  him,  though  it  was  afterwards  super- 
seded;' (£)  or  his  house  has  been  searched  under  a  irarrant  for 
smuggled  or  stolen  goods  ;^  or,  if  a  commission  of  lunacy  has 
been  taken  out  against  him;*  or,  if  special  damage  has  resulted 
from  a  false  claim  of  goods;"  or,  if  goods  have  been  extorted 
from  him  by  duress  of  imprisonment,  or  abuse  of  legal  process;* 
or,  if  he  has  been  arrested  and  held  to  bail  for  a  debt  not  due,  or 
for  more  than  was  due,^  and  It  was  done  maliciously  and  with- 
out probable  cause, — he  may  have  this  remedy  for  the  injury. 
The  action,  moreover,  is  to  bo  brought  against  the  party  who 
actually  caused  the  injury,  and  not  against  one  who  was  only  a 
nominal  'party.     And,  therefore,  if  one  commence  a  suit  in  the 

1  Reed  e.  Tajlor,  4  TsnnL  61S:  Wood  ».  Bncklev,  4  Co.  14;  Pierce  v.  Thompson, 
6  Pick.  leS;  Stone  o  Crocker,  34  Pick.  81. 

1  Broirn  d.  Chapman,  S^Burr,  1418 ;  Chapman  v,  PickersgUl,  2  Will.  146, 

*  Boot  D.  Coo|)er,  1  T.  R.  S35. 

*  Turner  u.  Turner,  Gow.  20. 

•  Green  v.  Button,  2  C.  M.  4  R.  707;  1  Tyr.  &  Gr.  118. 

•  Grainger  c.  Hill,  4  Bine.  N.  C.  212;  3  Scott,  681  ;  Plummerii.  Dennett, 6  Greenl. 
421. 

;   Rayv. 

(b)  Farlie  v.  Docks,  30  Eng.  L.  &  E<|. 
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name  of  auother,  without  his  authority,  and  attach  the  goods  of 
the  defendant,  with  malicious  intent  to  vex  and  harass  him,  this 
action  lies,  though  the  suit  was  for  a  just  cause  of  action.'  But 
where  the  suit  was  commenced  by  the  attorney  of  the  party,  in 
the  course  of  his  general  employment,  though  without  the  knowl- 
edge or  assent  of  his  client,  it  seems  that  the  party  himself  is 
liable.'  The  attorney  is  not  liable  unlesti  he  acted  wholly  with- 
out authority,  or  conspired  with  his  client  to  oppress  and  harass 
the  plaintiff.^  Nor  is  it  material  that  the  plaintiff  was  prose- 
cuted by  an  insufficient  process,  or  before  a  court  not  having 
jurisdiction  of  the  matter;  for  a  bad  indictment  may  serve  all 
the  purposes  of  malice  as  well  as  a  good  one,  and  the  injury  to 
the  party  is  not  on  that  account  less  than  if  the  process  had  been 
regular,  and  before  a  competent  tribunal.*  (a) 

§  450.  Procrf  ot  proMontion.  (1.)  The  fact  of  the  f>ro9eeution 
will  l*e  proved  by  duly  authenticated  copies  of  the  record  and 
proceedings.'  (i)  Some  evidence  must  also  bo  given  that  the  de- 
fendant was  the  prosecutor.  To  this  end,  a  copy  of  the  indictment, 
with  the  defendant's  name  indorsed  as  a  witness,  is  admissible  as 
evidence  that  ho  was  sworn  to  the  bill ;  but  this  fact  may  also  be 
proved  by  one  of  the  grand  jury,  or  other  competent  testimony,' 
It  may  also  be  shown,  that  the  defendant  employed  counsel  or 
other  persons  to  assist  in  the  prosecution ;  or,  that  he  gave  in- 
structions, paid  expenses,  procured  witnesses,  or  was  otherwise 
active  in  forwarding  it 


*  Bicknell  a.  Donon,  Ifl  Pick.  463. 

*  Chambers  d.  Robinson,  1  Stra.  691  ;  Anon.,  2  Mod,  306  [  Savillo  v.  Roherti, 
1  Ld.  Raym.  374,  Sai  ;  Jones  i.  Givin.  Gilb.  Cu.  ISS,  201-206,  221;  Pippet  o.  Beam. 
6  B.  &  Ala.  631. 

*  For  the  law  respecting  variana  between  the  allegation  and  the  proof,  see  a»U, 
vol.  L  S3  63-65.  ir  the  prosecution  was  in  *  Toreign  country,  a  copy  of  lbs  record  ia 
not  indispensablv  neceaaary,  bul  other  evidence  of  the  facta  may  b«  received.  Young 
p.  Gregory.  3  Call,  446. 

*  Rei  u.  Coniinerell,  4  M.  &  S.  203:  Rex  v.  Smith,  1  Ran.  54  ;  Rex  v.  Kettle- 
worth,  5  T.  K.  33  1  .lohnsiiD  v.  Rrowning,  (1  Uod.  216.  Se«,  ai  to  the  conipeUncy  of 
grandjurors,  axic,  vol.  L  §  252. 

(a)  Stone  v.  Sterens,  12  Conn.  219  ;  Itss,  i  Neb.  122;  Bixby  v.  Brandige,  2 

Mdrris  ».  Scott,  21  Wend.  (N.  Y.)  231  ;  Gray  (Masa.),  129. 

Hayau.  YounglOTe,  7  B.  Mon.  (Ky.)  545.  In  Sweet  if.   Negna,  30  Mich.  406,  the 

But  it  haa  alao  been  held  tliat  if  the  pros-  distinction  was  ilravm  that  if  the  lack  of 

edition  is  brotifght  in  a  court  which  haa  jurisdiction  is  not  appnreat  on  the  face  of 

no  Jurisdiction  of  tlia  crime,  the  accuaed  the  record,  hut  only  ahown  by  STiilence 

cannot  have  on  action  against  the  com-  aliande,  an  action  for  malicious  proaecu- 

plainant  for  malicious  prosecution,  though  tion  may  be  sustained. 

if  ha  has  been  arrented  he  may  hare  nn  (A)   Saylesi  r,  tlriggs,  4  Met   (Haa*.} 

ution  for  false  imprisonment.     Tainter  c.  421. 
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$  461.  ArTMt  Where  the  suit  is  for  caasing  the  plaintiff  to 
be  maliciously  arrested  and  detained  until  he  gave  bail,  it  is 
BufBcient  for  him  to  show  a  detention,  without  proving  that  ho 
put  in  bail;  for  the  detention  is  the  principal  gravamen,  Bad  ia 
in  itaeii prima /aeieey'identx  of  an  arrest,'  though  the  mere  giving 
of  ball  is  not.*  But  if  the  declaration  is  framed  upon  the  fact  of 
maliciously  causing  the  plaintiff  to  be  held  to  bail,  no  evidence  of 
a  previous  arrest  is  necessary.' 

§  452.  TenniiuUctn  of  aoit.  It  must  also  appear  that  the  prow 
cation  uatan  end*  If  it  was  a  civit  tuit,  its  termination  may  be 
shown  by  proof  of  a  rule  to  discontinue  on  payment  of  costs,  and 
that  the  costs  were  taxed  and  paid,  without  proof  of  judgment  or 
production  of  the  record;'  but  an  order  to  stay  proceedings  in 
not  alone  sufHcient*  If  it  was  terminated  by  a  judgment,  this 
is  proved  by  the  record.  But  where  the  action  is  for  abusing  the 
process  of  law,  in  order  illegally  to  compel  a  party  to  do  a  collat- 
eral thing,  such  as  to  give  up  his  property,  it  is  not  necessary  to 
aver  and  prove  that  the  process  improperly  employed  is  at  an  end, 
nor  that  it  was  sued  out  without  reasonable  or  probable  cause.' 
So,  if  it  was  a  criminal  protecution,  the  like  evidence  must  be  given 
of  its  termination.  And  it  must  appear  that  the  plaintiff  was 
acquitted  of  the  chai^ ;  it  is  not  enough  that  the  indictment  was 
ended  by  the  entry  of  a  nolle  ^mxe^ut,  though  if  the  party  pleaded 
not  guilty,  nod  the  Attomey-Gleneral  confessed  the  plea,  this  would 
suffioe.'  (a)     So,  if  he  was  acquitted  because  of  a  defect  in  tho 

1  Bristow  e.  Haywood,  1  SUrk.  18 ;  b.  c.  i  Campb.  213 ;  WhU1«?  a.  Pepper,  7 
C.  t  P.  608. 

'  Ikrry  v.  Adimson,  0  B.  &  C.  628 ;  a.  c.  2  C.  A  P.  SD3. 

*  Ibid ;  Smill  V.  Gray,  2  C.  ft  P.  605. 

*  Arundell  v.  Tr^ono,  Yelv.  116;  Hunter  e.  Frencb,  Willei,  617;  LewU  v.  FtrnD, 
1  Stra.  114;  Shock  a.  HcChaney,  2  Yestes,  i73,  175. 

*  BrisUir  0.  Haywood,  4  Cunpb.  213;  Frencb  v.  Kirk,  1  Eap.  SO;  Brook  v.  Carpen- 
ter, 3  Bing.  2»7;  Watkiui  n.  Lee,  S  M.  &  W.  270. 

*  Wilkiiuon  «.  HaHell,  1  H.  A  Malk.  195.  Nor  is  an  order  to  saperaede  tha  com- 
mimionel  salGcient,  in  ■  cue  of  Innkniptcy.     Poynton  o.  Forater,  3  Campb.  60. 

'  Orainger  n.  Hill,  1  Binf;.  N.  C.  212 ;  a.  c  3  Scott,  561. 

*  Ooddard  a.  Smith,  1  Salk.  21 ;  a.  c.  6  Mod.  261  ;  Smith  «.  Sbackvlfotd,  1  Ifott 
t  M'C.  86;  Fiaber  a.  Briatow,  1  Doug.  215;  Jforgan  v.  Hughea,  2  T.  R.  226. 

la]  Bacon  a.  Towne,  1  Cush,  fHaaa.) 
217;  Rurker  v.  Farley,  10  Cuah.  (Uaaa.) 
279.   And  where  the  magiatrate  haaaothor- 

ity  only  to  Und  over  or  ducharf^  a  peraon  jury,      liirkfi«trick    v.    Kirkpatrick,    89 

accnaad,  and  he  diaeharge*  him,  the  dia-  Prnn.  SL  S8B. 

charge  la  eqairalent  to  an  acquittal,  aod  Where  one  held  on  a  criminal  charge 

will  avail  u  evidence  to  anpport  an  allega-  waa  discharged  on  writ  of  Aofteru  corpus, 

tlon  of  acquittal  in  a  declaration  Tor  ma-  thia  waa  beld  not  to  be  a  termination  ol 

licLona  prnecntion.    Bayki  n.  Brigp,  1  the  suit  ao  u  to  anthoriM  a  auit  for  mali- 
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indictment,  it  is  snfficiciit.'  If  tlio  party  has  been  arrested  and 
bound  over  on  a  criminal  charge,  but  the  prund  jury  did  not  find 
a  bin  against  bim,  proof  of  tbis  fact  Ir  not  ciiougli,  without  also 
showing  that  ]io  has  been  regularly  diacbar^d  by  order  of  court ; 
for  the  court  may  have  power  to  detain  him,  for  good  cause,  until 
a  further  charge  is  preferred  for  the  same  oirencc'  Eut,  in  other 
cases,  the  return  of  i^noramut  on  the  bill,  by  the  grand  jury,  has 
been  deemed  sufficient." 

§  4-j3.  iTo  piobable  cause.  (2.)  The  plaintiff  must  also  shnv 
that  the  prosecution  was  instituted  maliciously,  and  without  prob- 
able cause;  and  butli  these  must  concur.*(n)  If  it  were  maliciona 
and  unfounded,  but  tliero  was  probablo  cause  for  the  proseeution, 
tliis  action  coimot  be  maintained.^  The  question  of  malice  is  tor 
the  jury ;  and  to  sustain  this  averment  the  charge  must  be  shown 


w.  &  a.  538. 

*  Uorcaac.  HtiKhea,  ST.  It.  23S;  Anon.,  Sty.  372;  Atwoodo.  UoDger,  St;.  378; 
Joiien  D.  Cirin,  Gilb.  Caii.  1S5,  220. 

*  FamKT  V.  Dailing,  4  Burr.  1071  ;  Stone  rt.  Croelter,  21  Pick.  81,  63 ;  Bell  •■. 
Giahant,  1  Nott  &  McC.  S7S;  Hall  v.  Siiyitam,  0  B.irU  H.  a  B3.  Whether,  tliereron', 
this  action  lies  agniiist  a  uorinmtLon,  qiutri;  auJ  SM  McLellunD.  Bonk  of  Cumber- 
Inait,  9  Uw  Rep.  S2.  (A) 

*  ArLuckU  v.  Tsf  lor,  8  Dowl.  IGO  ;  Tamer  v.  Tunier,  Gow,  20. 

cioiis  prosecntion.    Herrimin  v.  MoTgan,  th«  bill,  that  would  hare  shown  k  ItpiX 

7  Or.  6S.  Olid  lo  the  priisecutioD.  does  not  neL-essnnly 

Tho  torniination  al  the  mnliciouB  proso-  impl;  that  the  grand  jury's  not  findiiif; 

cutioQ    in   favor   uf    the   defendant,    who  a  Inll  at  the  term  to  whiuh  the  accused  it 

thereupon  sues  Tor  malicioua  proMoeution,  bound  over  would  be  nii  cod  or  the  jTOai'- 

ia  mvrely  a  fact  Decessaiy  to  giro  liira  a  cution.     It  ralher  implies  that  the  prosevu- 

right  to  sue.     It  han  no  tendency  to  iu|>-  tion  i.<i  not  ended  unless  ho  is  rlischarged 

port  the  allegation  of  malice,  or  of  lack  of  hy  reaaon  nf  the  grand  jury's  finding  If) 

Kobable  cause.    Stewart  ii.  Sonntbom.  08  bill.     Sm  Thomas  n.  Do   Graffenreid,  2 

S.  IS7  ;  AUman  v.  Abraiud,  »  Bu-ih  Kott  &  MeC.  143," 

(Ky.  I,  733.  Tha  entry  of  "  neither  party  "  ia  not 

Where  the  grand  jury  And*  no  Mil,  such  a  termination  na  will  tup[)ort  an  ac- 

but  parol  evidence  khows  that  it  waa  im  tion.     Ilamilburgh  r.  Shepanl,  119  Ma^a. 

account  of  the  nhsence  of  n  material  wit-  30. 

neaa  and  that  the  case  waa  not  ended,  nn  ('()   Stacy  p.   Kmerr,  1>7   U.  S.   612 ; 

action  for  maliriou:^  pnwecutiim  will  not  Anili-mou  v.  Ci)lemnn,  f>3  Cal.  188  j  Turner 

lie.      Knott  v,   Sargent,    12S   M^ias.   95.  v.    O'Biieu,    11    Nel>.   10S_;    lUtchey   «. 

Morton,  J.,  s.iys :    "If  the  jn'owcntion  navii,    11    Iowa,    1S4  ;    Kirkpatrick    a. 

alleged  to  he  innlicioua  waa  hy  complaint  Eirkpalrick,  89  Penn.  St.  288. 

to  n  magistrate,  u)ion  which  the  jilaintiir  {h)  It  seems  settled  now  that  aaeh  an 

was  boiiU'l  over  to  .ippar  at  the  superior  ar.tion  will  lie.     Stevens  v.  Mid.  Co.  R.  K. 

court,  he  must  show  that  he  haa  been  ilia-  Co.,  10  Kxcli.  352  j   Green  n.  l.ondoii.  4-. 

charged  by  oidcr  of  that  court.      Until  Co.,  7  0.  B.  .v.  h.  200;  Henderson  r.  Mid. 

■uch  discharge  thn  |>rosecutioii  is  not  at  It.  R.  Co.,  21  L.  T.  v.  a.  BS1.     And  bfo 

an  end,  but  he  nnrl  hia  sureties  remain  lia-  also  Ouulter  k.  Dublin  &  Belfiut  R.  R.  Co., 

Wo  upon  Ilia  recogniianco,    Therficfiui  of  Irish  L,  T.  (1875)  209;  Pbilndelphia.  *>•. 

Hr- Justin  Bulletin  Morgan  v.  Hughes,  It.  It.  Co.  v.   CJuigley.   21   How.   (U.  H.) 

2  T.  R.  22S,  that  if  the  accused  was  <li!i-  202;  Krnlon  n.  .Srwing  Uachine  Co.,  LeK- 

charged  by  the  grand  jury'a  uot  fiuding  Int.,  April  S4,  1874. 
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to  have  been  wiltnlly  false.'  In  a  legal  sense,  any  unlawful  act, 
done  wilfully  and  purposely  to  the  injury  of  another,  is,  as  against 
that  pcreou,  malicious.^  (a)  And  if  the  immediate  act  Iw  done 
unwilliiigly  and  by  coercion,  as,  where  the  party  preferred  an 
indictment  because  he  was  bound  over  so  to  do,  yet,  if  ho  was 
himself  the  cause  of  the  coercion,  as,  by  originally  making  a  mali- 
cious charge  before  the  magistrate,  this  will  sustain  tlie  averment 
of  malice.3  The  proof  of  malice  need  not  )hj  direct;  it  may  Iw 
inferred  from  circumstances,  but  it  is  not  to  be  inferred  from  tlic 
mere  fact  of  tlie  plaintiff's  acquittal  for  want  of  the  prosecutor's 
appearance  when  called  ;  *  nor,  in  the  case  of  a  civil  suit,  from  tlic 
parties  suing  out  the  writ,  or  neglecting  to  countermand  it,  after 
payment  of  the  debt.'     But  it  may  bo  inferred  by  the  jui-y,  from 

1  Cohen  R.  Morgan,  fl  D.  &  R.  S  ;  Johnstonn  r.  Satton  ,1  T.  R.  S40  ;  Jsckson  ir. 
Bnrleizh.  3  EU|>.  31  ;  Austin  v.  Dctiiiam,  3  II.  &  V.  13H  ;  Burler  d.  Betliutip,  G  Taunt. 
C80  ;  Grant  r.  Duel,  3  Ruli.  (U. )  17. 

»  Coiamatiwealili  i-.  Snelliiig,  15  Pitlt.  321,  330  ;  Stokley  e.  TInniidge.  8  C.  S  P. 
11.  Tlir  lair,  ax  to  malice,  won  clearly  illiiitnttcd  liy  Parke,  J.,  in  Mitdiell  r.  JvnkJnt, 
7  11.  &  All.  &S8,  594,  in  the  fullowinfc  ternm  :  "  I  Iutc  nlirays  underatooi),  ^nco 
theouenrJohnAtonev.  Sntton,  1  T.  ]t.  SIO,  wliiuli  wu  ileci.lcd  loit);  beton  I  wns  in 
tlic  pmrpuion,  lliat  no  point  of  ]itw  wiu  more  clrarly  lettleil  thin  lliat,  in  every  nctioii 
for  ■  DinlicioUB  liroseciition  or  aireiit,  the  plnintilf  must  pnivn  what  in  nverml  in  thn 
declaratiau,  viz.,  that  Ilia  |>roieciition  it  arrest  was  malicious,  and  nitliout  rcuHonnbla 
or  pmhahli-  cause ;  if  tliera  bu  reaaoijalilc  or  probable  cause,  no  malice,  howevpr  dia- 
tincttv  pmvi^l,  will  make  the  ilefenilant  liable  ;  but  when  there  is  no  reasonable  ur 
probable  cause,  it  ia  for  the  jury  tn  itifer  malice  rram  the  facts  proved.  Tliut  ii  ii  ({aei- 
lion  ill  all  KBsrn  for  thvir  L'oiiaiilerntLon  ;  and  lI  havincin  iliL*  lustance  brrti  ttilliilimtn 
from  them,  il  is  imposaiblp  to  say  irbelher  Ihe.v  iiiiKht  or  miflit  imi  have  come  to  ll.o 
conclusion  that  the  arrest  was  malicioui.  It  nas  for  them  to  decide  it.  .iiul  nut  for  llie 
judge.  1  can  conceive  a  cue,  ichere  lliere  are  mutual  accounts  belnecn  ).ailii-s,  and 
where  an  arrest  for  the  whok  sum  claimed  by  tlis  pUintilT  would  not  I*  nialieioua  ;  for 
example,  the  I'lainiilfmiftht  know  iliat  the  set-t^uaa  open  todiapute,  and  that  thera 
waa  rraaonable  Krounil  Tor  disputing  iL  In  that  caae,  lhou);h  it  >iii)(ht  afterwards 
appear  that  the  set-olT  did  exist,  llie  arrest  noa  Id  not  he  malicious.  The  term  'malice,' 
ill  this  form  of  action,  in  not  to  he  conaidered  in  the  sense  of  epite  or  hatred  against  an 
individnal,  but  of  malut  animut,  and  as  dfiioting  that  the  party  is  actuated  hy  im- 
proper and  indirect  motires.  Tlint  would  not  be  the  ease  where,  thera  bring  an  uu- 
settleil  nccount,  with  items  on  both  niile!!,  one  of  the  parties,  believing  bnnd  file  Iliat 
a  certain  sum  wms  due  lo  him,  arreated  his  debtor  for  that  aum,  though  it  ^ilterwards 
appeareil  that  a  lesa  sum  was  due  ;  iiov  where  a  party  made  such  an  arrest,  acting  bona 
foi  iiniler  .1  wrong  notion  nf  the  law,  and  iiiirsuant  to  legal  advice."  And  see  Had- 
driuk  v.  HB.slop,  13  Ad.  &  El.  N.  c  267. 

>  Ihiliois  V.  Keates,  4  .Tur.  148 ;  «.  c.  3  P.  Ji  D.  300. 

*  Purcell  V.  Macuamara,  9  East,  361  ;  B.  c.  1  CampI).  199  ;  Sykes  tr.  Duuhar,  Id. 
202.  n. 

•  Gibson  V.  Chaters.  2  B.  ft  P.  129  [  Seheibel  «.  Fairhain,  1  B.  4  P.  388;  Page  P. 
Wiple,  3  l^ast,  814,  Nor  from  the  action  being  non-jirosaed  or  discontinued  (Sinrlnir 
o.  kldr"d,  1  Taunt,  7);  unlesa  coupled  with  nther  circumstances  {Brblow  o.  \\v\'- 
wood,  1  Surk.  48;  NicbohiOD  e.  Coghill,  4  R  &  V..  21  ;  S  D.  Ji  K.  12.) 


981:    l>arker   p.     Huntington.    2    Grav     Eng.  Law  Jli  Eq.  410;  Wheeler  n.  NesUtt, 
(Mass.).   12'.!    McGurn   r.   Krackett,  33    24  How.  (U.  S.)  546. 
Ha.  331  ;   Beucli    r.   Wheeler,   24  Peon. 
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the  want  of  probable  cause.'  (a)  Malice  may  also  be  proved  by 
evidence  of  the  defendant's  conduct  and  declarations,  and  his  for- 
wardness and  activity  in  exposing  the  plaintiff,  b;  a  publication 
of  the  proceedings  against  him,  or  by  any  other  publications  by 
the  defendant  on  the  subject  of  the  charge.^  And  if  the  prose- 
cution was  against  the  plaintiff  jointly  with  another,  evidence  of 
the  defendant's  malice  against  the  other  party  is  admissible,  as 
tending  to  show  his  bad  motives  against  both.' 

§  454.  Same  anbjeot.  The  want  of  probahle  eauae  is  a  mate- 
rial averment ;  and,  though  negative  in  its  form  and  character,  it 
must  be  proved  by  the  plaintiff  by  some  affirmative  evidence;' 
unless  the  defendant  dispenses  with  this  proof  by  pleading  singly 
the  truth  of  tlie  facta  involved  in  the  prosecution.^  It  is  inde> 
pendent  of  malicious  motive,  and  cannot  be  inferred,  as  a  necessary 
consequence,  fi-om  any  degree  of  malice  which  may  be  shown.*  (6) 
Probable  cause  for  a  criminal  prosecution  is  understood  to  be 
such  conduct  on  the  part  of  the  accused  aa  may  induce  the 
court  to  infer  that  the  prosecution  was  undertaken  from  public 
motives.'  (c)    In  the  case  of  a  private  suit,  it  may  consist  of  such 

1  Mnmiv  ■>.  I^on;;,  1  Wend.  440;  Croier  v.  PiUitig,  4  B.  &  C.  !8;  Mitchell  *. 
Jenkins,  S  B.  A  Ad.  688  ;  1  N«v.  dt  M.  301 ;  Turner  «.  Tumsr,  Oow,  20  ;  Uerriam  v. 
Uitchrll,  1  Slifpl.  439;  Halle.  Suvdam,  fl  Barh.  S.  C.  83.  Own  igtinrantia  hu 
been  held  to  amount  lo  nialice.     Brookes  o.  Warwick,  2  Stark.  SSB. 

*  CImmbrra  >:  Kobinnon,  1  at™.  891. 
«  Caddy  ».  Barlow,  1  M.  &  Ry.  275. 

'  Ante,  voL  i.  i  78  i  I'lircall  ».  MacnaniHra,  1  Campb.  199 ;  9  Eart,  S81  ;  McOor- 
mick  n.  Siison,  7  Cowpn,  715 ;  Murray  if.  Long.  1  Wrnd.  140 ;  Gortoo  o.  De  AnRelU, 
6  Wi-iid,  418  ;  Incleilon  r.  Barry,  1  Ciiiiij.li.  2'li.  n.  ;  Taylor  p.  Williain%  2  B.  4  Ad. 
845  :  6  Bing.  183.  Where  tbe  dectarHt^on  alleged  a  prosecutinn  ot  the  [daintiiT  fof 
JWrjury  in  a  certain  caii»e,  mid  the  indictment  ivns  set  forth  containing  two  several  a»- 
WRnments  of  perjury,  it  whs  held  that  the  declaration  was  suppoptad  bv  proof  of  niidic» 
and  the  want  of  prolablo  cause  aa  to  one  only  of  tlie  aasignmenta.  Ellis  o.  Abnbuns, 
10  Jnr.  593. 

*  Jlorris  V.  Coraon,  7  Cowon,  251.     Sro  slso  Sterling  o.  Adams,  3  Dav,  411. 

*  1  Cnmph.  206,  n.  a;  Syhes  t.  Dunbar,  Id.  502,  Q.  a;  Horn  v.  Boon,  3 
StTobh.  307  ;  Knll  o.  Siiy.lani,  6  Barb.  S.  C.  83. 

'  L'lulrr  D.  ly'luQi],  1  Grernl.  ISs.  Or,  sucli  a  satipicion  its  would  indnee  a  reason- 
able man  to  I'oniiiteiiue  a  iirasecuCion.  CalKiiicfi^  ti.  MHrtin,  3  Dpv.  451.  fjr,  a  n>asan- 
able  ground  of  susiiicioii,  supjiort^d  bv  circunislances  sulfii-ient  to  rnrrant  a  i-Antiouj 
man  in  believing  that  the  pnrty  is  tniiHy  of  the  olTence.  MnuDa  v.  Dnpont,  8  Wash, 
a  C.  31  ;  Foshay  v.  Fei^aon,  2  Ucnio,  817. 

(i)  Malice  ia  not  a  necessary  inference  termination  of  the  prosecution  in  favor  of 

for  n-aiit  of  protnble  cause,  but  it  is  fur  the  accused.     Allman  v.  Abnms,  9  Busb 

the  jury  to  deciJ.-.  n|wn  all  the  circiim-  (Kv.),  73R. 

atumes  of  the  case,  whether  the  want  of         \b)  Bacon  ■).  Towne,  4  Cush.   (Mass.) 

pmliable  cause  ftives  rise  to  an  inference  ot  21"  ;  Parker  v.  Fnrlev,  10  Cusb.   (Mass.) 

iiwili.'e.    Herschii-.  Mettelman,  7  Hi.  App.  281;   Hitilop  p.  Chapman,  22  Eng.  Law 

112;  Canon  u.  Edgpworth,  43  Mich.  241  ;  &  E(|.  298;  Kidder  v.  Parkhnrst,  3  Allen 

Ein^liui7  e.  tiarijen,  45   N.  Y.  Super.  (Mass.),  393. 

Ct  224.  (t)  The  terras  "  reasonable  cansc "  anJ 

UalicB  cannot   be   inferred    from    the  "probable  canse"  are  aynonj'mous.     SU> 


Pdr,yCOO^Ie 


?ART  IV.]  MALIC10D8  PB08ECDTI0N.  451 

facts  and  circumstances  as  lead  to  the  inference  that  the  party 
was  actuated  by  an  honest  and  reasonable  conviction  of  the  jus- 
tice of  the  suit.  And,  in  either  case,  it  must  appear  that  the 
facts,  or  80  much  of  them  as  was  sufUcient  to  induce  the  belief, 
were  communicated  to  the  defendant  before  he  commenced  the 
prosecution  or  suit.^  (a)  In  revenue  aiid  admiralty  cases,  probable 
cause  for  a  seizure  or  a  capture  is  made  out  when  the  officer  sliows 
such  reasons  for  the  act  as  were  sufficient  to  warrant  a  prudent, 
intelligent,  and  cautious  man  in  drawing  the  same  conclusion.^ 
Thus,  where  the  commander  of  a  national  vessel  was  prosecuted 
for  the  capture  of  a  vessel  on  the  coast  of  Africa,  on  suspicion  of 
her  being  a  slaver,  proof  that  he  "  acted  with  intelligent  and  hon- 
orable discretion,"  in  arresting  and  sending  her  to  this  country 
for  adjudication,  was  hold  sufficient  evidence  of  probable  cause.' 
The  question  of  probable  cause  is  composed  of  law  and  fact ;  it 
being  the  province  of  the  jury  to  determine  whether  the  circum- 
stances alleged  are  true  or  not,  and  of  the  court  to  determine 
whether  they  amount  to  probable  cause.*  (6)    Regularly,  the  facts 

'  Delegal  b.  Highley,  8  Bing.  N.  C.  850 ;  Seibert  u.  Price,  6  Wntta  k  Sarg,  *83  ; 
Foshaj  t>.  FerguBon,  2  Deuio,  617  ;  Bacou  d.  Tatmr,  i  Citsh.  233.  Facts  not  knpwu 
to  defendant  at  the  lime  of  his  procurement  of  iilaintifTs  arrest  are  not  conipalent  to 
Bhow  presence  or  absence  of  prolmble  cniiBe.     Cecil  e.  Clarke,  17  Md.  608. 

*  Shmtnck  D.  Malev,  1  Wnsli.  C.  C.  247,  240. 

■  Lovett  B.  Bisphaiii,  2  Am.  \m\i  Joum.  K.  s.  07,  108. 

*  Johnstone  c.  Sutton,  1  T.  B.  545  ;  a.  c.  1  Bro.  P,  C.  7S  ;  Blatchford  v.  Dad.  2 
B.  k  Ad.  184 ;  Xllmer  v.  Leiand,  1  Oreenl.  1S6 ;  SCouc  v.  Crocker,  24  Pick.  81  ;  Pan- 

cey  V.   Eni«ry,  07  U.   9.   842.      Bat  it  as  tending  to  show  the  defendant's  lack  uf 

aeems,  the  word  "jost,"  or  "proper,"  ia  probable  cause  iu  brinring  the  pnracciitioi), 

Dot  eqaivalent     Van  De  Weife  d.  Calla-  and  therefore  it  sbouid  1m  shown  ttiat  the 

nan,  7  Daly  (N.  Y.),  7*.  defendant  knew  of  luch  innocence  or  Buuh 

Probable  cause  is  such  a  state  of  facts,  facts  when  he  brought  the  charge.     Kiiisj 

in  the  mind  of  the  prosecutor,  as  iiould  ii.   Colvin,   11   R.    I.   532.     So,   circuni- 

lead  a  man  of  ordinary  caution  and  pni-  stances  of  nuspicicn  which  would  justify 

d^nce  to  believe,  or  entertain  an  honest  the  charge,  must  bo  shown  to  have  been 

and  strong  su9]iicion,  that  the  person  ar-  known  to  the  defendant     Angelo  v.  Fmil, 

rested  is  guilty.    By  Shaw,  C.  J.,  in  Bacon  85   111.   106.     So,   it  has  bei'u  licld  that 

D.  Towne,  4  Cnsh.  (Mass.)  238;  McGurn  facta  not  known  to  defendant  nt  thi'  time 

B.   Brackttt,  33  Me.  331.     The  plaintiiT  of  his  procurement  of  plaintirs  arrest  uib 

must  show  that  Ihe  conduct  of  the  defend-  not  cojn[ietpnt  to  show  pri'Suncc  nr  .nliseui-e 

ant  waa  such  as  to  lead  to  the  inference  of  probable   cause.     Cecil   v.    Ciarke,  17 

that  the  prosecution  was  not  undertaken  Md.  tfl8. 

tima  public  purpoiMs.  Cecil  e.  Clarke,  17  The  plaintifT  in  making  out  his  prima 
Md.  503.  The  plaintilT  may  gire  evidence  fade  case  must  adduce  some  evJiUnce  ot 
of  his  good  character  and  rciuitation,  and  lack  of  probable  cause.  Scott  v.  Shelor 
of  the  defendant's  knowledge  thereof  at  28  Gratt.  (Va.)  891 ;  Vavander  b.  Hud- 
the  time  of  the  proaecutiun,  as  tending  to  gens,  32  Ark.  763.  And  if  evidence  in 
show  want  of  probable  cause.  Blizzard  B,  rebuttal  is  given  by  the  defenlait,  the 
Hays,  48  Ind.  188.  plaiotiiT  mnst  make  out  the  lack  of  rea- 
(a)  Proof  of  the  plaintifTs  innocence  sonable  cause  by  a  preponderance  of  evi- 
of  the  charge  on  which  the  proeecutiou  dence.  Palmer  v.  Richardson,  70  Ill- 
was  brought,  and  any  facts  which  tend  to  544  ;  Calef  ti.  Thomas,  81  111.  478. 
show  Mch  iuUDceDOi,  ue  only  admiiaible       (&)  Taylor  v.  Godfrey,   SS  U«.  S29 ; 
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material  to  this  qnestioa  are  first  to  be  found  by  the  jury,  and 
the  judge  is  then  to  decide,  as  a  point  of  lav,  wliether  tlie  facts,  bo 

ton  V.  Williama,  1  Q.  ft  D.  S04  |  2  Ad.  k  El.  K.  K.  109  ;  Watton  c  Whitmore,  8  Jar. 
964 ;  14  Law  Joum.  N.  s.  41  i  Hall  v.  SuytUm,  lapra ;  Honi  c.  Boon,  »apm  ;  NewcU 
V.  Downs,  8  BLuikf.  S23 ;  Sims  v.  MuLendao,  3  Strabh.  SG7. 

Bulkley  v.  Smith,  2  Daer  (N.  Y.),  2fll  ; 
BuJkley  t>.  Keteitu,  2  Selden  (N.  Y.), 
384  ;  Carpenter  tr.  Shelden,  5  Saiidf. 
(S.  Y.)  77  i  Jaclu  f.  Stimpson,  13  111. 
701  ;  Ash  e.  Harlow,  SO  Obio,  119  ;  Kid- 
der V.  Parkhnnt,  3  Alli'n  (Masa.),  393. 
Judge  RcdIiBid,  in  his  eattion  uf  thia  book, 
givpB  the  following  valuable  note  on  this 
point"  "Having  nad  i '"  ' "  ~ 


aon,  reported  in  31  Vt.  189,  we  take  tha 
lilierty  of  inserting  bere  a  Urge  part  of  tha 
opinion  in  that  case,  as  embodying  our 
viena  of  the  present  law  on  this  aubjpct. 

"The  books  upon  thia  point  all  conenr 
in  saying  that  the  ]ilainti(f  must  prove 
(and  of  courae  the  defendant  may  dis- 
prove) both  want  ot  probable  cause  and 
malice.  And  it  is  the  duty  of  the  caiiit 
to  instruct  the  jury  fully  and  correctly 
DpoQ  the  whole  case,  aa  the  testimony 
lenila  to  show  the  facts. 

"  ir  it  be  admitted  that  testimony  that 
the  pluiDtilf  had  been  guilty  of  uthrr  simi- 
lar otTences,  or  that  he  ntas  repnted  guilty, 
and  that  thia  had  come  to  the  knowli'dge 
of  the  defendant  before  he  instituted  the 
prosecution,  has  no  legal  tendency  to  show 
either  probable  cause  or  want  of  nuilice  in 
ordinnry  cases,  such  as  larceny,  it  must 
aim  he  admitted,  we  think,  that  in  that 
class  of  offences  wheve  the  gist  of  the 
crime  consists  in  the  bad  purpose  with 
which  an  act  otherwise  innocent  is  done, 
this  kind  of  testimony  is  admissible,  even 
Dpon  the  question  of  actual  guilt,  and 
much  more  upon  that  of  probable  cause. 
For  prabahle  uiiiie  is  not  to  be  confounded 
with  actual  guilt.  Probable  cause  is  only 
such  a  state  of  facls  anrl  circumstinces  aa 
would  lead  a  careful  and  conscientious 
man  to  believe  that  the  plaintiff  was 
giiilty.  This  can  only  require  that  the 
defendant,  upon  prudent  and  carefnl  in- 
quiry, shall  find  the  reputed  or  dLvIared 
existence  of  snch  facts  ns  indicate  guilt, 
with  reasonable  certainty,  l[ere  general 
reu'itntioD  will  not  alone  constitute  prob- 
able cause.  For  a  prudent  man,  in  insti- 
tutins  an  important  criminal  proseculiou, 
would  ordinarily  look  farther,  and  inquire 
for  testimony.  But  this  he  might  fairly 
believe  exi-teil  short  of  being  told  so  by 
the  witnesses  themselves.  It  is  not  often 
the  case,  perhaps  that  the  public  prose- 


cuting officers,  before  mailing  compUint, 
have  opportunity  to  converse  personalty 
with  the  witnesses.  But  they  should 
know  something  more  tiian  a  mere  vasae 
general  report  of  guitt.  They  should  have 
information,  with  such  directness  and  oer- 
tainty  as  to  gain  credit  with  prudent  men, 
of  the  existence  and  susceptibility  of  proof 
of  such  facts  as  show  guilt ;  or  which  the 
defendant,  upou  proiiei  adviw,  suiiposed 
would  constitute  guilt.  This  is  the  fair 
result  of  the  decided  cases,  and  of  common 
eiperience  upon  the  subject. 

"  Now,  in  the  doss  of  cases  referred  to, 
where  the  guilt  or  innocence  of  the  act 
depends  upon  the  motive,  the  conduct 
and  declamtions  of  the  party,  as  to  other 
similar  transactions  about  the  same  time, 
are  always  admissible  Co  prove  actual 
guilt  As,  for  instance,  in  cases  of  pass- 
ing, or  having  in  possession  with  intent 
to  pass,  counterfeit  coin  or  bills,  it  la  fa- 
mihar  law  that  the  prosecutor  may  give 
in  evidence  other  aimuar  offeiices  commit- 
ted by  the  accused  about  the  same  time, 
for  the  purpose  of  shoning  bis  intent  )D 
the  particular  transaction.  So  also  in 
uises  of  embezzle  I  neut,  and  some  other 
similar  offences.  And  thia  rule  would  no 
doubt  extend  to  the  proof  of  the  very 
facts  which  the  court  in  this  case  told 
the  jury  had  no  other  effect  but  to  miti-" 
gate  damaves.   .  .   . 

"  We  should  infer  that  the  court  below 
did  not  regard  the  ouestion  of  malice  as 
directly  and  independently  involved  in  the 
case.  From  what  of  the  chsi^  is  given, 
tlie  question  of  malice  seems  to  have  been 
treated  as  a  mere  inference  from  the  proof 
of  the  want  of  probable  cnnse.  And  Bo  it 
is,  privia  fttcie.  But  nevertheless,  it  may 
be  disproved  fay  a  great  rnriely  of  proof  of 
a.  much  lower  grade  than  that  which  Is 
rerjuisite  to  show  probable  cause.  For  this 
purpose  common  repute,  not  only  as  to 
gi'neral  bad  character,  but  also  ss  to  the 

Krticular  olTence,  may,  weini'Uiie  tolMnk, 
shown.  For  this  latter  is  nothing  Inn 
than  the  declaration  of  third  parties  that 
the  plaintiff  was  guilty  of  the  particular 
offence,  which  is  declared  admissible  in 
the  ca-tt  of  French  d.  Smith.  4  Vt  388. 
It  is  undeniable  that  the  general  belief  of 
one's  guilt  in  regard  to  a  particular  offence, 

duot  of  the  moat  prudent  pn>seculor  in  r»- 
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found,  establish  probable  cause  or  not.'  (a)     But  it  the  matter  of 

fact  and  matter  of  law,  of  which  the  probable  cause  consists,  are 

1  Tunier  o.  Ambler,  10  AJ.  &  El  H.  s.  2iZ. 

gard  to  institutins  proceedings.    Haw  then  or  tlie  inflrmities  or  the  idiosyncrasies  of 

I3U  it  be  said  tliat  it  liaa  no  Iexitiiiint«  pui-tiea.     Halii^e  ia  judwtl  i>r  with  rervr- 

beariu^  ii^n  the  qiieittion  of  iimlico  !    We  ence  to  tlie  party  ;  suil  wlmtever   fairly 

think   it  impossible  to  so  hold,   without  tends  to  ehoir  that  he  actM  with  good 

violatinfi  the  most  obvious  piinciploa  of  faith,  and  without  malice,   must  be  iv- 

human  experience  and  human  conduct.      1  ceivvd. 

Phil.  Et.  lis  ;  RodriKuez  v,  Tudmire,  2  "  Then:  is  no  necassary  or  evea  natiiral 

Eap,  Caaea,  720,     AniTKcni-ral  iHid  repu-  connection  between  [jrobablt  can^  and  the 

t«tlon  ia  oftrn  a  direct  element  in  the  proof  want  of  malice.     One  may,  and  often  does, 

of  the  les)iondent'8  gnilt,  when  ho  otfera  act  with  tnalice,  when  there  is  probable 

proof  of  good  character  in  exculpation.  cause,  oi  may  act  witbont  malice  where 

"This  testimony  was  admitted  tii  go  to  theru  is  do  pro\iaUe  cnusu  shown,  but  in 

the  jury  upon  the  questioo  of  damages,  neither  of  these  cases  is  he  liable  to  this 

bat  its  eliief,  if  not  its  only  legitimate  actiou.     Want  of  probahli^  cause  and  mal- 

beariuK  upoD  that  question,  must  nave  de-  ice  must  concur  to  meko  the  party  lialile. 

peiided  uiKin  itx  tendency  to  rebut  the  ta-  Turner  i>.  Ambler,  10  ij,  B.  2S2,  Denmao, 

ference  ol  malice,  and  so  fai  as  it  had  any  C.  J. 

such  tendency,  it  was,  for  that  very  rea-  "  It  ia  true,  the  wniit  of  probable  cause 
son,  coinuetent  evidence  upon  the  maiu  need  not  be  showu  to  extend  to  all  the  par- 
lasite  in  the  cose.  It  is  said,  indeed,  in  ticukrs  charged.  Xor  ia  it  any  defence 
Hall  D.  Suyiiaui,  6  Barb.  83,  thnt  good  that  there  was  jirobahle  causa  for  part  of 
faith  merely  Is  not  enoagb  to  protect  the  the  prosecution.  Ellis  o.  Abrabams,  8 
party  from  liaUlity  for  malicious  prosecu-  Queen's  Bench,  709;  Keed  v.  Taylor,  4 
tion  ill  regard  to  a  criminal  charge.  But  Taunt.  61S.  But  the  imuoiiance  of  the 
from  the  whole  case,  it  ia  obvious  that  thia  questions  in  this  case  will  Justify  a  more 
is  said  wholly  in  reg.ird  to  the  proof  of  extended  cxaniinatioii  t>{  the  cases  upa 
probable  csuse.  For  it  is  found  in  almost  the  suhject,  and  a  more  minute  discussion 
every  book  upon  the  subject,  that  if  the  de-  of  tli^  principles  involved, 
fendaut,  however  causelessly,  did  really  "  The  history  of  the  common  law  iu  re- 
act in  good  faith  and  without  malice  in  gard  to  this  action  ia  well  stated  iu  the 
preferring  the  charge,  he  cannot  be  made  elnliorate  note  of  Messrs.  Hare  It.  Wallace 
liable  for  a  malicious  prosecution.  The  to  Munns  n.  Dupont,  2  Wash.  C.  C.  31- 
queatioD  of  malice  is  always  one  of  Intent,  34  ;  1  Am.  Lead.  Cnseg,  200.  The  law  is 
and  open  to  the  jury  in  this  class  of  cases,  ilelioed  in  Farmer  d.  Darling,  4  Burrows, 
But  it  is  not  so  in  actions  of  slander.  The  1971,  1974,  where  all  the  jud};cs  agree  that, 
lawtheuimpliesmalice,  and  will  not  allow  to  maintain  the  action,  malice  (either 
it  to  be  TBbntt*ii  by  general  evideniv,  but  express  or  implied)  anil  the  want  of  prob- 
only  by  specific  proof,  which  the  law  de-  able  cause  must  concur.  The  case  of 
dares  a  justification  or  excuse,  as  the  truth  Johnstone  e.  Sutton,  1  Term,  610,  s.  c.  1 
of  the  wonla,  or  that  they  were  Slmkeii  Term,  493,  1  Brawn's  P.  C.  78,  ia  also  a 
confidentially  and  upon  a  juatifiablo  oi-ca-  most  iuijiortant  and  satisfactory  case  upon 
aion.  So,  too.  in  regard  to  jirobable  cause,  this  subjrel,  maintaining  the  general  view 
the  facts  being  admitted  or  proved  with-  above  stated. 

out  controversy,  it  becomes  a  mere  queS'  "And  it  seems  to  be  admitted  in  all 

tion  of  law  to  be  detenuined  liy  the  court,  the  cases  where  the  question  has  arisen. 

And  for  this  pur^wse  the  same  proof  is  that  pi'oof  of  the  want  of  pro1)able  cause 

required  in  all  cases.     It  is  not  enough  to  is  not  snHifient  alone  to  miiintoiu  the  ac- 

shoiT  that  the  case  aiipenrnl  Buffiiient  to  tion,  provided   the  defendant  can   satisfy 

this  particular  }>arty,  but  it  must  he  sufli-  the  jury  that  in  hia  conduct  he  actifl  in 

cient  to  induce  a  sober,  sensible,  and  dia-  goml  faith,  and  without  malice,  which  is 

creet  perann  to  act  upon  it,  or  it  must  Tail  much  the  same  thing  as  a|ipli«l  to  this 

as  a  jiistificntion  for  the  proceeding,  upon  subject     For  altlioufth  the  word  '  malice,' 

general  grounds.  in  [lojmlar  language,  is  often  used  to  indi- 

"  But  ujion  the  question  of  malice  the  cate  anger  or  vindictivpncss,  in  the  law  it 

lawismore  tender  towards  the  inexjierience  is  held  to  import  nothing  moi-e  than  bad 

;   Speck  B 
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intimatelj  blended  together,  tlie  judge  will  he  warranted  iu  leav- 
ing the  qaeBtion  to  tho  jury.'  Thus,  where  the  question  was 

;.  2  Scutt,  359  1  asie,  toI.  i.  g  4B. 

Taith,  and,  as  ajiplied  to  tbe  iubject  of  lua-  it  shnuld  m  be  lielJ.     Tiut  in  reganl   tu 

licioua  iirosecutioii,  the  want  of  xitict^re  Ira-  common  ri:]<ort  of  guilt  of  tiie  iiattL-uljr 

lisf  of  tne  plaintitrs  guilt  of  the  crime  for  offence,  we  are  not  prejiareil  to  aay  iLe  ilr- 

vliich  the  jirowcution  wu  inatitutni  cisiona  juKtily  us  in  rcKarJing  it  aa  evi- 

"The  Jiirerence,  then,  between   proaf  Ueoce  of  probable  ciium'. 

of  probable  cause  niid  of  malic  i^onaista  "General  reputation  of  guilt,  in  regnnl 

chitjlly  in  tbis;   tliat  probable  cause  has  to  the  particular  oU'euGv,  may  lie  no  kuIS- 

refi-rcnce  to  the  conimonalandanluf  human  cient  grouiiil,  in  itwir  alune,  for  iiislitut- 

jud;{tnetlt  and  conduct,  and  innlice  re)(ard«  ing  |iruci!e<lin<^  tguinat  one  in  reffanl  to 

the  miad  and  ju<i^;nient  of  the  drfeiKiHiit,  criuiinal  otfciices.     itut  iu  doubtful  cases. 

In  the  particular  act  cb&rged,  as  a  uioU-  where  the  testimony  is  coiiHictiug,  ami  es- 

cious  prosecution.  in-ciallv  whei*  it  id  expected  to  bi'  Jrawu 

"  If  tbedefetxtantcanshowthatheliad  from  tbose  iu  the  con hde nee  or  under  tbe 

C liable  cause  foi'  his  conduct,  that  is,  that  intlueiice  of  the  party  accused,  and  where 

n  such  iulornation  aa  would  induce  a  on'ieriuentjy  there  is  dilticully  or  learning 

reasonable  and  prudeut  man  to  heliBve  the  the  full  extent  of  tesliinouy  which  can  1ie 

plainlilf  guilty  of  a  crime,  be  instituted  olitiiined,  until  the  witnesses  are  put  ujioq 

the  proiHKution,  he  is  not  liable,  whatever  giving  tesriniony,  and  where,  of  cour^  a 

may  linve  been  his  own  personal  malice  for  preliminury  inijuiry  i;>  often  justified  partly 

•ettlii;(  it  on  foot.     Probable  cause,  in  this  upon  suspicion,  and  as  on  experiment,  it 

•pnM,  is  a  defence  tu  the  action,  without  is  no  doubt  undeniable  that  the  general  be- 

Kipinl  to  motive.     Tn  this  point  he  must  lief  iu  the  ^uilt  of  Iho  accused  in  lpga^L 

show  that  he  was  told  or  kuew  of  tbe  ex-  to  the  particular  otfeuce  will  iiiDueDce  al- 

istencR  of  Ri>ecific  facts,  which  i-ither  would  most  anyone  in  deciding  upon  the  piti- 

eoDstitute  crime,  or  which  upon  uom|ietent  priety  of  instituting  the  nrosecution.     It 

advice  he  snpjioseil  would  coustitute  crime,  is  therefore,  upon  nrindple,  1  think,  ad- 

Freuch  u.  Smith,  m/irn.  inissilile  as  part  of  the  ground  constituting 

"  But  if  the  |iart;  fail  in  showing  such  probable  cause,  and  is,  bs  tee  liare  before 

ground  of  action  as  would  have  induced  said,  iu  point  of  character  euuivalc-ut  to 

prudent  and  careful  men  to  have  believed  hcarssy,  or  llie  cleclanitions  of  third  jter* 

in  the  idaiutilfs  giiilt,  and  to  have  inntt-  sons  in  regard  to  the  guilt  of  tbo  plaintiff 

tuteil  tlio  iirosecutiou,  he  may  nevertbe-  vhich  sevms  to  be  admitteil  everywhere  in 

less,  if  he  choose,  show  that  in  fact  he  did  this  class  orcoses.  French  v.  Smilh,  iiipm ; 

act  u]>ou  what  he  at  the  time  rcgnnleii  as  Bacon  a.  Towne,  6  Cush,  217.    In  this  Inst 

good  cause,  either  from  common  rc|>ort  or  case  auontrial  wosawardal,  amnngotliers, 

remote  circumstances,  such  as  excited  sua-  uiion  the  ground  that  testimony  war  rc- 

jncions  in  his  miml  to  the  extent  of  creat-  jncted  at  tlie  trial,  that  some  third  mrty 

liig  belief   of   guilt,    ^though   Kbort   of  mformed  a  fourth  jurty  of  his  l(n(iwled.i!e 

probable  cause.  of   a  fact   tifinliiig  in  show  the  plaintilT 

"If  this  were  not  so,  then  want  of  guilty  of  the  ofTnicP  for  which  be  was  pro- 
proliablc  cause  and  malice  would  W  c(|uiv-  seculed,  and  requesfe'l  this  to  be  commuiii- 
aleilt  terms,  which  the  cases  ^bow  they  cated  to  the  ilefendant,  which  was  done  lie- 
are  not.  The  only  distinction  which  con  fore  the  jirosecution  was  instituted.  This 
be  supposed  to  exist  iu  regani  to  thein  is,  aeems  t.>  ua  quite  as  remote,  ami  rather 
that  one  is  general  and  tbe  other  is  |nrtio-  less  leliable,  as  a  ground  of  instituting 
nlar;  one  Has  reference  to  the  common  criminal  pi-oceedings,  than  tliat  of  common 
standard,  and  tlie  other  to  the  mind  ajid  reputstion  and  belief, 
motive  of  the  defendant.  But  how  can  "  But  notwithstanding  the  satisfactory 
that  mind  be  reached  without  receiving  basis  u|ioii  which  the  proj'isition  seems  to 
proof  of  every  fact  which  existcl,  and  rest,  that  this  evidence  of  common  reputa. 
which  inaj  be  prenumetl  to  have  influenced  tion,  in  n^rd  to  the  particular  offence,  ia, 
tho  conduct  of  tho  defendant  1  If  the  sufi-  ii]>on  g<-neml  princi|>lea,  admissible,  among 
ji'Ct  wuri!  res  ialcgm,  I  should  certiiinly  re-  othei-  things,  to  show  probable  cause  even, 
ganl  common  repute,  both  of  tbo  plaintilTs  and  osiH-cially  to  rebut  the  iuference  of 
general    liad  character,  and  of  his  being  malin-  in  the  defendant,  the  decisions  do 

Sililtj  of  the  jwrticnliir  offence,  gowi  evi-  not  aliovt  that  such  jiroof  has  been  rrceived 

sQce  of  ptobablc  cause.     Upon  principle  or  oOcred.     This  may  have  rosultod  from 
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whether  the  defendant  believed  that  there  was  reasonable  and 
probable  cause  for  preferring  the  indictment,  and  tlie  judge  left 

two  rensonii:  thut  the  same  kind  of  evi-  tako  ioto  account  one  of  the  ntr;  eleinrnls 
(ieiite  is  obtainable  by  showing  Ihp  Renenil  of  the  deFence,  and,  in  one  event,  of  Ihs 
hwl  reputation  of  the  plaiotitT  at  the  time  jirosecution  also,  is  siniply  ab«urd.  It  is  h 
of  the  prosecution;  and  also,  that  we  do  piopositinii  aiiniitling  of  no  ()UL'stion  wUat- 
uot  alwayii  distinguish  between  the  class  of  ever,  and  which  could  never  havp  been 
proof  nrhieh  is  admissible  in  this  action,  made  a  question,  hod  iU  proper  aiiplicatioo 
when  the  issue  is  in  regard  to  suK|iicion  of  to  the  subject,  iu  the  view  just  niludeil  li>, 
guilt  and  proliablv  cause  to  believe  one  been  fully  ajipreciated.  And  the  decided 
cuilty,  and  proof  of  the  very  fact  of  guilt,  cases,  notwithstanding  some  ciceptional 
The  general  rule  undoubtedly  is,  that  gen-  ones,  fully  sustain  this  view.  In  the  elabo- 
eral  re|)UtatLon  of  gnilt  in  ref;nrd  to  a  ]>ar-  rate  case  of  llacon  d.  Towne,  4  Cnsli.  217, 
ticular  olfBiice  U  not  admisaible  to  prove  this  sut^ect  is  discnsseil  by  Chii-f  Justice 
the  lact  uf  guilt,  and  never,  unless  it  be  Shuw,  and  the  same  conclusion  arrived  nt 
upon  the  question  of  damages  in  legard  to  wliich  we  here  adopt,  ciliiiK  Rodriimcz  v, 
reputation  in  ordinary  actions.  Hence  it  Tadmire,  Eap.  721:  Wood  v.  United  States, 
is  natural  to  throw  this  case  of  actions  for  6  Pet.  342,  SSS;  2  Greenl.  Ev.  §  ibS. 
malicious  prosecution  into  the  gi'ueral  That  it  is  evidence  to  rebut  malice  is  lie- 
class.  These  two  grounds  may  account  Tor  yond  all  doubt,  if  the  party  can  Hhow  that 
this  kind  of  proof  not  liaving  been  ollcred.  he  bplie¥e<l  it. 

Prudent  counsel  do  not  often  desiic  to  uf-  "That  the  English  courts  regard  the 

fer  tealinwny  in  one  form  when  itn  admis-  question  o!  malice  as  a  distinct  question, 

Ability  is  questionable,  if  there  is  a  safe  and  iu  issue  in  every  case  of  this  kind 

ground  u[>on  which  it  is  clearly  admissihla.  tried  upon  the  general  issue,  nr  which  may 

It  may  not,  therefore,  be  important  to  de-  always  be  nut  in  issue  by  the  defendant, 

cide  this  ]<oint  here,  since  it  is  really  in-  the  eases  almndantly  prove.     In  Willisjns 

volved  in  the  next  (winl.     But  if  it  were  v.  Taylor,  fl  Bing.  183,  Tindal,  C.  J.,  mid: 

necessary,   we   in uiit  .certainly  bold   the  'Wbatahallaniount  tosiich  acouitanatioa 

proof  adinlssibte.  of  malice  and  want  of  probable  cause  is 

"  Thin  brings  us  to  the  question  of  the  so  much  matter  of  fact  in  each  individual 

admissifajlity  of  evidence  of  the  general  rep-  case  as  to  I'ender  it  impoiuble  to  lay  down 

utation  of  the  plaintilf,  at  the  time  of  in-  any  general  rule  upon  tlie  subject ;  but 

stituting  the    jirosecution,   in    regard  to  there  ought  to  he  enough  to  satisfy  a  rea- 

whether  he  would  be  i-asily  induced  into  sonable man thatthcaccuserhadnoground 

the  commiitsion  of  nny  shndar  offence,  for  for  proceeding  but  his  own  desire  to  injure 

this  is  the  view  in  which  diameter  has  any  tlie  accused.'     In  Mitchell  i>.  Jenkins,  6 

pm]«r  healing  in  regard  to  crime.    If  the  R.  ft  Ad.  588,  Dcunian,  C.  J.,  said:  '  It  is 

olfrncc  is  one   of  outrage  and   violence,  still  incumbent  upon  the  plaintilf  to  allege 

whether  the  accused  is  commonly  reputed  and  prove  malice,  as  an  ituUjietidtnt /act, 

■  i^neeaUe,  quiet,  and  oiilerly  behaved  They  [the  jury],  however,  are  to  deti&,  as 

citizen,  or  a  noisy,  boisterous,  and  ([iiarrcl-  matter  of  fact,  whether  there  be  malice  or 

some  one.     And  if,  on  tlie  other  hand,  the  not.'    Parke,  J,,  said  the  defendant  is  ei- 

offence  is  one  involving  fraud,  collusion,  cnsed,  if  'ncting  ioiui  jiifa  under  a  wrong 

dishonesty,  and  secret  practices,  whether  notion  of  the  law,  and  putstiant  to  legal 

the  man  is  of  a  fair,  [rank,  honest,  and  advice.'    Pattersan,  J.,  said,  'and  the  jury 

outspoken    character,    or    the    contrnrv.  [are  to  decide]  that  there  is  malice.'     And 

Some  of  the  cases  go  to  exelude  .lU  evi-  in  Mitchell  v.  Willwms,  11  M.  t  W,  205, 

dence  of  this  kind.     Newsam  f.  Cerr,  2  Parke,  B.,   said  that,  in  the  absence  of 

Sbirk.  Cases,  69.  reosonaMe  or  prolKiUle  cause,  'that  may 

"But  it  seems  tons  there  can  he  no  tljrow  the  bunlen  of  proof  on  the  dcfeii- 
doubt  that  to  this  ement  it  is  ndmissible  daitt  that  lie  Ulievtd  thcrt  imi».' 
njion  the  strictest  jirinciples,  and  for  the  "The  lext-writers  lay  it  down  as  set- 
purpose  of  showing  pcolmilo  cause.  It  is  tle<l  practice  upon  this  point,  that  tin' 
preciseljr  that  kind  of  |iroof  which  the  an-  question  of  malice  in  the  defendant's  mind 
cuaed  miglit  show  in  his  own  defence,  and  in  doing  the  act  is  a  distinct  issue  in  the 
its  aliseuce  must  weigh  mure  or  less  against  action;  and  whatever  tends  to  prove  or 
him  ill  regaril  to  the  very  olTi'nre  for  which  disprove  it  is  competent  to  be  received.  S 
the  prosecution  was  instiluteil.      To  say  OrHenl.  V,t.  %  453. 

then  that  a  iirosevutor,  in  calculating  (be  "  Under  the  foregoing  rule  of  rei|uiring 

reawmabte  and  probaUe  grounds  of  msti-  the  distinct  finding  of  the  jury  ujmn  the 

tutiug  a  prosecution  for  crime,  ia  not  to  qnectioD  of  malice,  and  gmnting  a  new 
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this  question  to  the  jury,  who  found  that  the  defendant  preferred 
the  indictment  from  .improper  motives,  and  the  judge  thereupon 
held  that  there  was  evidence  of  malice,  it  was  adjudged  that  this 
direction  was  right.'  If  the  judge,  upon  the  plaintiETs  evidence, 
is  of  opinion  that  there  was  not  probable  canse  for  the  prosecu- 
tion, but,  upon  proof  of  an  additional  fact  by  tlie  defendant,  by  a 
witness  who  ia  not  impeached  or  conti-adicted,  he  is  of  opinion 
that  there  was  probable  cause,  he  is  not  bound  to  submit  the  evi- 
dence to  the  jury,  but  may  well  non-suit  the  plaintiff.'  But  where 
the  prosecution  was  founded  on  a  charge  of  menaces  of  the  prose- 
cutor's life,  it  ia  not  for  the  judge  alone  to  determine  whether  the 
menaces  justified  the  charge,  but  it  is  for  the  jury  first  to  deter- 
mine  whether  the  defendant  believed  them;  for  his  disbelief  is 
material  to  the  question  of  fact,  as  it  goes  directly  to  the  motire 
of  the  prosecution.* 

§  455.  Pcobabls  canoe.  What  will  or  will  not  amount  to  prob- 
able cause  will  depend  on  the  circumstances  of  each  particalar 
cose     If  express  malice  is  proved,  and  the  cause  of  the  former 

1  Wren  v.  Heslop,  13  Jiir.  SOO. 

*  Davia  e.  Kirdy,  S  B.  &  C.  225.  In  conaiderinf;  wliethtr  then  voa  probable  niue 
Tor  an  arrest,  the  juilKe  will  not  re^^rd  any  expteasiona  of  general  malice  on  the  part  of 
the  defendant.     Whalley  c.  Pepper.  7  C.   *  P.  508. 

«  Venafra  e.  Johnaon,  10  Biug.  301  ;  b.  o.  S  C.  &  P.  CO  ;  Brood  v.  Ham,  G  Bins. 
N.  C,  722 ;  Fosbay  t>.  ferguaon,  2  Denio,  S17.  And  aee  Haddricic  v.  Heatop,  12  Ad. 
&  El.  H.  a.  267. 

trial,  beoause  this  question  waa  withdrawn  inatituting  the  proaecntion.     Hero  is  ceT> 

from  the  ivnntideratioo  of  the  jury,  whpn  tainly  no  probable  eaux  for  the  pmaccii- 

thero  waa  confesaedly  no  just  cause  ahown  tinn.     But  can  the  party  be  found  guilty 

for   inatituting  the   giroaecnlion,   aa   wna  of  inatituting  the  proaecution  from  motivea 

done    in    Mitclieil    v.    Jenkins,    sjip'-a,    it  ofmnlioe?     Ci'itainly  not,  if  words  are  to 

awma  to  iia  iin(ios6ible  to  maintain  that  hav*  their  onlinnry  sigiiifioation. 
gouil  fnith  in  the  defendant  is  not  a  gu£.         "Any  drfvnce  in  autiona  of  this  kind, 

ciont  jiiatilicalion.     It  ia  not  always  e<|ui-  baseil  ujwii  the  waat  of  common  tompre- 

vaient  lo  prohablo  cnuae  ;  one  may  act  in  henaion  and  sagacity  in  the  party  olfering 

gnod  fnith,  and  not  from  any  rsaaonable  or  it,  will  not  be  likely  often  to  occur  in 

probable  cauae.     But  how  one  can  be  said  court,     H<'n  do  not  like  to  atultify  thrm- 

10  act  from  malice  in  the  lowest  aenae  of  selres,  anil  for  a  long  time  in  thv  history 

the  term,  and  at  the  same  time  act  in  good  of  the  common  law  were  not  allowed  to  do 

faith,  is  certainly  not  easy  of  comprehen-  ao,  ervn  to  avoid  contracts  made  in  a  sbite 

siaa.  ofmeutiil  alienation.     But  the  nile  ia  now 

"To  illu.itrate  the  point   mare  fully,  othcrniiic.     And  althoagh  inaanity  ordi- 

One  may  have  an  idioayncrasv  or  a  lielu-  narily  is   no  defence  against  actions  for 

aion,  whereby  he  betievea  in  the  advice  of  torta,  it  must  be,  we  think,  in  reganl  to 

his   miniater  or  achoolmaster  upon  legal  torts  of  thia  claaa,  where  the  liability  i-on- 

mattcrs.  or  in  the  changes  of  the  moon,  or  siiits  in  the  niotive  of  the  act.     If  this 

the  ni^ht  of  birds,  in  regard  to  secret  fai-ta  view  be  correct,  it  is  competent  for  the 

and  the  hidden  purposes  of  othera,  or  in  liarty  to  show  facta  which  ojieralvil  upon 

meameriam,  or  spiritualiam,  and  by  aome  liim,  in  order  lo  establiah  goo.1  faith,  even 

of  these  means  may  ainoerely  believe  he  although  they  would  not  have  prodnced 

has  detected  the  giiilt  of  the  nlaintilf,  and  the  same  elfect  ujKin  itll  minda,  or  the  ma- 

thc  mode  of  proving  it,  and  in  all  good  jorily  even." 
faith  ma;  have  act^  upon  thia  (allaey  iu 


.dr,yGoogIe 


PART  ly.]  MALICI0D8   PEOSECDTIOH.  457 

proceedings  was  peculiarly  witliin  the  kiiowlcdgo  of  the  dcfcR' 
daiit,  slight  evidence  on  the  part  of  the  pkintif¥  of  the  abacnco  of 
probable  cause  will  be  deemed  sufficient.'  The  discharge  of  the 
plaintiff,  by  the  examiuiug  magistrate,  ia  prima  facie  evidence  of 
the  want  of  probable  cause,  sufficient  to  throw  upon  the  defendant, 
the  hurdeii  of  proving  the  contrary.*  (a)  But  in  ordinary  cases  it 
will  not  be  sufficient  to  show  that  the  plaintiff  was  acquitted  of 
an  indictment  by  reason  of  the  non-appearance  of  tlie  defendant, 
who  was  the  prosecutor;^  nor,  that  the  defendant,  after  institut- 
ing a  prosecution,  did  not  proceed  with  it;*  nor,  that  the  grand 
jury  returned  the  bill  "  not  found."*  Nor  will  the  mere  posses- 
sion of  goods,  supposed  to  have  been  stolen,  afford  sufficient  prob- 
able cause  for  prosecuting  the  possessor,  if  no  inquiry  was  made 
of  him,  nor  any  opportunity  given  him  to  explain  how  his  posses- 
sion was  acquired.  And,  on  the  other  hand,  the  fact  that  the 
party's  goods  have  not  been  stolen,  but  were  accidentally  mislaid, 
will  not  alone  establish  the  want  of  probable  cause  for  prosecuting 
one  as  having  stolen  them."  Probable  cause  does  not  depend  on 
the  actual  state  of  the  cose,  in  point  of  fact,  but  upon  the  honest 
and  reasonable  belief  of  the  party  prosecuting.^  (A)     It  must  ap- 

>  Incle-lon  r.  Benr.  1  Campb.  208  ;  n.  (a)  ;  Bull.  N.  P.  1*  ;  Kiuholaon  c.  Coghill, 
in.it  C.  21. 

^  Secnr  n.  Babcock,  2  Johns.  2 
Butherrnrd,  4  Hnwks.  S3.  But  u 
aoD,  1  Sniiiir,  S.  C.  eoi.  amira. 

•  Purwll  V.  Miicnsmiira,  1  &impb.  109  ;  b.  c.  9  East,  Ml. 

*  Wallis  D.  Aljiine,  1  Campli.  201,  n.     And  see  Roberta  b  Bajlea,  1  Sandf,  &  C.  *7. 

*  BvDo  B.  Moors,  e  THnnt.  1S7 :  Frwmin  «.  Aikull,  2  a  &  C.  494 ;  a.  a  3  D.  It  B. 
<ee.     But  the  proBecutor  ihhv  still  he  liable  Tor  slaDder.     BuU.  N.  P.  13. 

•  Swain  o.  Smfford,  4  Imlell.  392,  398. 

'  Jaiues  V.  Phel|>9.  1 1  Ail.  &  El.  489  ;  Dvl-ffi]  v.  Highley,  3  Biw  V.  C.  950;  Seibcrt 
V.  Price,  f  Watta  &  Sei^.  43S  ;  Swaiti  i'.  SUITord,  4  Ircdefl,  380 ;  iMunniiT  v.  Glieen, 
3  Hawks,  68.  Though  the  indictment  were  for  an  assnalt  and  Lattery,  yet  if  tlieie 
were  no  excess  of  farce  beyond  what  irns  necessary  for  the  occnsion,  and  the  defendunt 
prrferred  the  indictment  with  n  con sc ions tiesa  that  he  was  in  the  wrong,  the  proaecutitin 
WBi  without  probable  cause.     Hiuton  u.  Heather,  14  M.  &  W.  131. 

(a)  See  alno  Israel  d.  Bmoks,  23  111.  ported  when  the  prosecution  is  terminated 

576,  where  this  question  is  iliacu^sad  fay  by  nolU  prosa/ui,  as  well  hi  by  acquittal 

Breese,  J.,  and  it  is  decidedly  held  thai  (Kelleyw.  Saee,  12  Kan.  109;  HroBn  d. 

tlie  disohHrgB  of  the  accused  by  tlie  e«-  Rnndall.  36  Conn.    66)  ;  hut  sec  Bacon  o. 

amininf;  niagistruto  is  not  aulErient  en-  Towne,   4  Gush.  (Mnns.)  417;  or  a  suit 

dence  of  the  want  of  probable  cause.     See  terminated  by  neglect  to  enter,  Cardinal 

Smith  V.  Ea«.  62  Perm.  St.  419,  conlra.   In  e.  Smith,  109  Mass.  i:.8. 
Ricord  v.  Central  Pacific  R.  It.  t'o.,  15  Ne»,  (ft)  To  show  probable  cause  and  rebut 

167,  it  wna  held  thnt  proof  of  the  arrest,  the   allegation   of  malice,    the   defendant 

committal,  and  indictment  of  the  plaintiff  may  prove  that  a  certain  person  conimuni- 

is/Ti'ma /a^Mprooforprobiiblo  cause     So,  catecl  to  another,  with  a  request  that  the 

ofthernctthattheplsmtiff  was  committed  latter  would  make  it  known  to  the  defen- 

by  the  tnagistrate  on  the  preliminary  hi'ar-  dnnt,   the  fact  that   the  former  saw  the 

Ing.     Womack  v.  Circle,  29  Oratt.  (Va.)  plaintiff  do  the  criminal  act  of  -'-■■''-  ' - 

102.     Haliciou  proMcntton  may  be  anp-  was  accused,  and   that   this  '~ 
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pear  that  the  defendant  knew  of  the  existence  ol  thoee  facts 
which  tended  to  show  reasonable  and  probable  cause,  because, 
without  knowing  them,  he  could  not  act  upon  tliein  ;  and  also 
that  he  believed  that  the  facts  amounted  to  the  offence  which  he 
charged,  because,  otherwise,  be  will  bare  made  them  the  pretext 
for  prosecution,  without  even  entertaining  the  opinion  that  he  had 
a  right  to  prosecute.  And  wliether  he  did  so  believe,  or  not,  is 
rather  a  fact  to  be  fouud  by  the  jury,  than  an  inference  of  law  to 
be  Dtade  by  the  judge,  to  whom  only  tlie  legal  effect  of  the  facts 
ia  properly  referred.'  Yet  if  this  belief,  however  confident  and 
strong,  was  induced  by  the  prosecutor's  own  error,  mistake,  or 
negligence,  without  any  occasion  for  suspicion  given  by  the  party 
prosecuted,  it  will  not  amount  to  probable  cause.' 

§  456.  Domagea.  (3.)  As  to  the  damageB.  Whether  the  plain- 
tiff has  been  prosecuted  by  indictment  or  by  civil  proceedings,  the 
principle  of  awarding  damages  is  the  same,  and  he  ie  entitled  to 
indemnity  for  the  peril  occasioned  to  him  in  regard  to  his  life  or 
liberty,  for  the  injury  to  hia  reputation,  his  feelings,  and  his  per- 
son, and  for  all  the  expenses  to  which  he  necessarily  has  been  sub- 
jected.' And  if  no  evidence  is  given  of  particular  damages,  yet 
the  jtiry  are  not  therefore  obliged  to  find  nominal  damages  only.* 
Where  tlic  prosecution  was  by  suit  at  common  law,  uo  damages 
will  be  given  for  the  ordinary  taxable  costs,  if  they  were  recov- 
ered in  that  action ;  but  if  there  was  a  malicious  arrest,  or  the 
suit  was  malicious  and  without  probable  cause,  the  extraordinary 
costs,  as  between  attorney  and  client,  as  well  as  all  other  expenses 
necessarily  incurred  iu  defence,  are  to  be  taken  into  the  estimate 

1  Tamer  «.  Ambler,  II  Jar.  34fl,  pn  Ld.  Denmui,  C.  J, 

*  Herriam  e.  Mitchvll,  1  Slie)il.  439. 

■  Bull.  N.  P.  13,  14  ;  Tbompun  o.  Miuaey,  S  OreenL  SOS. 

*  Tripp  V.  Thomas,  3  B.  A  C.  427. 

wu  eommanicaUd  to  the  defendant  liefore  The  deremlaDt,  to  protect  bimseirhy  advice 

the  complunt   >0>iii>t   the  plajutiff  wu  of  connBri,  must  We  fallv  laid  before  hU 

Diade.     BacoD  e.  Towoe,  4  (Jiuh.   (Uass.)  adviser  all  Che  facts  whicb  he  knows  and 

S17.      So  bs  may  proTe  for  this  purpoae,  all  the  facts  whicb  he  believes  to  lie  tme, 

by  the  magiatrate  be(an  whora  the  ptoae-  and  can  be  eaUblislied  by  evidemie.    If  ho 

eutina  was  instituted,  what  the  testimony  is  then  sdvised  by  counsel  thiit  the  facts 

before  hitu  was  on  the  port  of  the  govern-  coniititnte  a  le^l  cause  of  action,  and  he 

ment ;   and   it   ia  not  necessary  tor  tbii  acta  on  this  advice  in  eood  fsith,  be  is  not 

purpose   that  the  witnesses  by  whom  the  liable  to  ao  action  for  owlicious  |>roseca- 

teeijtnony  wu  given,  or  their  depoaitions,  tioo.      Donnelly   d.   Dn^^tt,   146   Ifasa. 

■bould  be  produced ;  and  if  produced,  and  314.   Upon  the  question  of  proWble  caaie, 

the   witnesses   are   not   able   to  recollect  evidence    that    the    defendant     had    tbe 

what  their  testimony  woa,  it  may  never-  opinion  of  eiperta  in  his  favor,  in  a  oue 

tbeleas be  proved  by  the  mngistrace.  Ibid.  ;  which  involved  facta  calling  for  the  opinion 

Goodiicb  t.  Warner,  21  Conn.  432 ;  Gard-  of  expirta,  is  admissible.     Allen  a.  Cud- 

ner  ■>.  Kandolph.  IS  AU.  6SS.     But  see  man,  139  Mass.  137. 
Larrenee  c.  Launing,  2  Carter  (Iiid.),  2.^6. 
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of  damages.'  Whatever  waa  admissible  in  evidence  to  defeat  t)ie 
original  malicious  suit  is  admissible  for  the  plaintiff  in  this  action 
to  maintain  bis  right  to  recover  for  the  injury  sustained.^  (a) 

§  457.  Defeooes.  Tbe  defence  of  this  action  usually  consists  in 
disproving  the  charge  of  malice,  or  in  showing  the  existence  of 
probable  cause  for  the  prosecution.  And,  in  proof  of  probable 
cause  for  a,  criminal  prosecution,  it  seems  that  tbe  testimony  of 
the  defendant  himself,  to  facts  peculiarly  within  his  own  knowl- 
edge, given  upon  the  trial,  diverto  intuitu,  is  admissible  in  the 
action  ^^inst  him  for  cansing  that  prosecution.^  But  the  testi- 
mony of  other  witnesses  given  on  that  occasion  cannot  be  proved 
but  by  the  witnesses  themselves,  or,  if  they  are  dead,  by  tbe  usual 
secondary  evidence,*  (6)  Probable  cause  may  also  be  proved  by 
evidence  that  tbe  acquittal  of  the  plaintiff,  in  tbe  suit  or  prosecu- 
tion against  him,  was  the  result  of  deliberation  by  the  jury,  the 
testimony  having  been  sufficient  to  induce  tliem  to  pause ;  ^  or, 
that  he  had  been  convicted  of  the  offence  before  a  justice  of  the 
peace,  who  had  jurisdiction  of  the  case,  though  he  was  afterwards 
acquitted  on  an  appeal  from  the  sentence."  (^c)     If  the  original 

"  Ssndbwk  «.  Tboma»,  1  Stark.  308  ;  Gould  v.  Barrett,  2  M.  A  Rob.  171.  And  «ea 
Dm  v.  Uavia,  1  Esp.  3S3  ;  Nowell  o.  Koahe,  7  B.  &  C.  40i.  In  SiDcUir  d.  Eldred,  i 
TaniiL  7.  it  wu  decided  tint  the  extra  coats  of  derenct!  could  not  be  recoTereii,  unlsM 
there  had  been  a  malicious  arrest  of  the  peraoD ;  and  Best,  C.  J.,  in  Webber  v.  Nicho- 
las, R;.  &  M.  417,  reluctantly  felt  hiiiDielf  bound  by  titia  dt-cision  ;  but  Kaid  he  thought 
Lord  Ellen  borough's  opinion,  in  Saudbaelt  o.  Thoniaa,  the  correct  one. 

'  TIadden  a.  Mills,  4  C.  &,  P.  4Sa. 

*  See  niilt,  vol.  i.  g  3S2;  Bull.  N.  P.  U.  Or,  tbe  evidence  of  hb  wifp.  JohDsoD 
«.  BrowninR,  6  Mod.  216.  And  aee  Burlingame  e.  Burlingauie,  8  Cowen,  141 ;  Jackaon 
V.  Bull,  2  M.  4  Rob.  170  ;  Stxitt  v.  Wilson,  Cooke,  3IB  ;  Moodev  f.  Peniler,  2  Hayw. 
89  i  Ouerrant  v.  Tinder,  Gilmer,  86  ;  Watt  v.  Greenlee,  2  MurpKy,  2i6. 

*  Burt  0.  Place,  4  Wend.  GBl. 

*  Smith  V.  MBcdonnld,  3  Esp.  7  ;  Grant  i^.  Duel,  3  Rob.  (La.)  17. 

■  Whitney  T.  Peckham,  15  Hnsa.  243i  GnHia  e.  Sellera,  2  Dev.  &  Bat.  492  j  Com- 
monwealth c.  David,  11  Pick.  433,  13S.  Such  conrietioD  il  conclutiire  evidence  of 
Srobable  caiue,  unleaa  it  waa  olitained  chiffly  or  wholly  by  the  falic  testimony  of  tbe 
eteulaDt.     Witham  v.  Guhbd,  2  She]>l.  362 ;  Pnyson  b.  Caswell,  B  Shepl.  212. 

(n)  Damages  for  malicioiuly  aninK  may  imprisonment  is  no  bar  to  an  action  for 

be  recovered,  notwithstanding  a  Iwnd  \a  mnlicious  prosecution.    Guest  u.  Warren, 

given  to  pay  all  damages  arising  ont  of  it ;  23  L.  J.  Ex.  121.     Punitive  dnniagea  may 

and  theae  wilt  include  injury  to  bnuness  be  ({iven  wlien  there  ia  proof  of  express 

cr^it   and   renatntion,  counsel  teen,  and  malice.    Cooper  v.  tltterback,  37  Md.  2S2  ; 

expends   inciaent  to  the  defence.    Law-  anU,  J  276. 

reiice  r,  Hnfferman,  56  111.  88.   Theaction  {*)  But  see  cimira,  Bacon  v.  Towne,  4 

may  be  maintained  though  tbe  defendant  Ciish.  (Mass.)  217,  where  it  is  held  that 

irns  dismissed  with  eoHts,  and  neither  the  what  the  n-itnesses  said  niny  be  proved  by 

person  nor   property  of  the  plaintiff  di».  the  inajiiBtrate. 

tiirbwi.      Marbourg   b.    Smith,    11    K«n.  (c)  Ulmcr  b.  Ulnnd,  1  Greenl.  (Me- ) 

664  ;  CU.«on  i.  Staple,  42  Vt.  209  ;  Pang-  135  ;  Reynolds  *.  Kenneily,  J   Wils.  232. 

bom  V.    Ball,    1    Wend.   (N.    Y.)    345 ;  As  lo  the  prasecution  and  aci|uiltal  before 

Whii<ple  V.   Fuller,  11  Conn.   581.     Ke-  a  macistmte  who  has  uo  jiinxdiclion,  KS 

eovery  of  damnges  in  an  action  (or  fulse  anlc,  }  449. 
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suit  was  for  the  rccoTcry  of  mone;  claimed  as  a  debt,  and  the 
dcfeadoDt,  Bubmittiog  to  the  demand,  obtaius  a  suppreEsion  of 
the  process  by  the  payment  of  part  of  the  Bum  demanded,  this, 
under  ordinary  circumstances,  is  a  conclusive  admission  of  the 
existence  of  a  probable  cause  for  the  suit.^ 

§  458.  dioractBr.  Ordinarily,  the  cliarocter  of  the  plaintiff  is 
not  in  issue  in  tliia  action.  But  in  one  case,  ■where  the  chai^ 
against  him  was  for  larceny,  the  defendant  was  allowed,  in  addi- 
tion to  the  circumstances  of  suspicion,  which  were  sullicicnt  to 
justify  his  taking  the  plaintiff  into  custody,  to  prove  that  he  was 
a  man  of  notoriously  Bad  character."  (a)  Circumstances  of  sus- 
picion are  also  admissible  in  evidence,  in  mitigation  of  damages.^ 

§  459.  Adviofl  of  coniueL  How  far  the  advice  of  aouiuel  may 
go  to  establish  the  fact  of  probable  cause  for  the  prosecution,  is 
a  point  upon  which  there  has  been  some  diversity  of  opinion.  It 
is  agreed,  that  if  a  full  and  correct  statement  of  the  case  has 
been  submitted  to  legal  counsel,  the  advice  thereupon  given  fur- 

1  Sbshso  b.  Brewer,  18  ri,:k.  4S3. 

»  iiDdiij{ue»  e.  TBdmire,  8  Esp.  721.  And  see  12  Rep.  92  ;  2  Inst  61,  52 ;  2  Phil. 
Evtd.  2o3.  In  KewHain  b.  Carr,  2  Stark.  60,  U|>ou  tlia  queBtiou  beiug  )>ut  to  old  of 
tlie  witnessea,  wlielluT  he  had  not  searched  tlie  ) ilain tiff's  nouso  on  a  lonuer  ocuuion, 
and  whether  he  was  not  a  person  of  BUST'icious  character,  it  teas  objecteil  tu ;  but  it  is 
aaid,  that  "  Wood,  V,.,  overruled  the  objection ; "  though  the  oIwerVBtioua  attributed 
to  him  by  the  reporter  seem  to  show  that  in  his  opioiou  the  q^usstioa  was  improper. 

*  Hitchcock  17.  North,  S  Itob.  (U.)  323. 

A  verdict  of  guilty  in  a  criminal  prose-  probable  cause  for  an  arrest.  Eschbach  v. 
cution,  founded  upon  correct  legal  iujtruu-  Hurtt,  47  Hd.  Bl.  But  when  the  general 
tiona,  is  conclosive  evidence  of  probable  rrportiathecommDuity Husthatthepbin- 
cauae  in  naubsequent  action  for  malicious  tilF  bad  coinrnitted  tlio  crime,  evidence 
prosecution,  altlioiigh  such  veiilict  was  set  of  this  rejKirt,  if  it  tens  knotm  totht  lie- 
aside  for  newly  discovered  evidence,  and  a  feniinU  when  he  pnTferred  Ibe  chai^ 
nolU  prmeqiii  tinnlly  ontereil.  Parker  v.  is  oduiiaaible  on  the  quesCioa  of  probablo 
Farley,  10  Cnsh.  (Mass )  279 ;  Parker  v.  cauaa.  Pullen  o.  Gliddrii,  68  Jle.  559.  It 
Huntinztan,  2  Gmy  (Mass. ),  125.  has  also  been  hrld,  Iiowever,  that  it  is  not 

(a)  Bacon  r.  Towne,  4  Cush.  210  ;  competent  fnr  the  defendant,  fur  tho  irnr- 
Klartin  v.  Hardestv,  27  Ala.  458.  In  pose  of  proving;  prolnblo  cause,  to  kIiow 
Bliuanle.  Hayf,  46  Ind.  16a,  erideaceuf  that  the  accused  (L  t.,  the  plnintiiT  in  the 
the  plaiiitilTs  eood  character,  and  ttint  it  artion  for  malicious  prugwcutiim)  van  gen- 
was  known  to  the  defendant,  was  admitted  erally  aiispected,  or  generally  believed 
on  the  question  of  probable  cause,  Cf.  ciiillv,  of  the  crime  charpeil.  Braincwl  f. 
Palmers.  liichanUou,  70111.  544;  Israel r.  Brockett,  33  Me.  5S0.  The.  belief  nf  tbs 
llitrnks.  23  111.  i75  ;  Wade  v.  Walden.  Id.  defendant  and  the  neighliors  ffenerallv, 
426,  In  Rays  v.  Hprrin);,  51  Towa,  2S6,  it  that  tlie  plaintiff  bud  no  title  to  tba 
wag  doubted  whether  eviilenca  of  charac-  pro|>erty  for  the  taking  of  which  he  wa« 
ter  was  adDii>tiiblp.  Evideixv  ofthe  com-  arrested,  rebuts  the  inrerencc  of  malice, 
niissioa  by  the  plaintiff  of  other  crimes,  tho\igh  the  belief  was  bn-sed  upon  an  error 
different  fi-om  that  for  which  the  arrest  in  the  law.  Cecil  «.  Clarke,  17  Md.  5US. 
was  niaile,  is  inadmissible.  Patlrrson  v.  The  declarations  «t  one  who  assisteil  the 
Garlock,  30  Mich.  447;  Sutton  r.  McC'on-  plaiutilf  in  the  taking,  made  at  the  tak- 
nell,  45  Wis,  269  ;  Tillotson  v.  Warner,  3  ing.  -"■'  *-'"■''"••  ♦-  .-.~..-.i-  -i.F-nJ.~* 
Gray  (Mnas.),  574.  So,  evidence  of  the  that 
plaintilT's  bad  reputalion,  offered  to  show  computeut  evidence.    lb. 
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nislies  sufficient  probable  cause  for  proceeding  accordingly.^  (a) 
But  whether  the  party's  omission  to  state  to  his  counsel  a  fact,  well 
known,  but  honestly  supposed  not  to  bo  material,  or  his  omission, 
through  ignorance,  to  state  a  material  fact  which  actually  existed, 
will  render  the  advice  of  counsel  unavailable  to  liim  as  evidence  of 
probable  cause,  does  not  appear  to  have  been  expressly  decided.' 
The  rule,  however,  as  recognized  in  an  early  American  case,  seems 
broad  enough  to  protect  any  party  acting  in  good  faith  and  with- 
out gross  negligence.  For  it  is  laid  down,  that  if  the  party  "  did 
not  withhold  any  information  from  his  counsel,  with  the  intent  to 
procure  an  opinion  that  might  operate  to  shelter  and  protect  him 
against  a  suit,  but,  on  the  contrary,  if  he,  being  doubtful  of  his 
legal  rights,  consulted  learned  counsel  with  a  view  to  ascertain 
them,  and  afterwards  pursued  the  course  pointed  out  by  his  legal 
adTiBer,lie  is  not  liable  to  this  action,  notwithstanding  his  counsel 
may  have  mistaken  the  law."  * 

>  Hewlett  0.  Cnicliley,  S  Tstmt.  277.  And  m«  Suow  ti.  Allen,  1  St&rlc.  G02  ; 
BaTeugii  V.  UcInCwb,  S  B.  ft  C.  eS3. 

*  In  lliomiisoii  D.  MuBaey,  3  Greenl.  30G,  SIO,  the  defendant  had  proMcated  the 
plaintiO'  for  misconilact  is  an  assessor,  in  not  ^TJng  public  notice,  iu  tA«  warrant 
calling  a  town  meeting,  of  the  time  and  pltce  of  the  meeting  or  the  sasesscirs,  to  receive 
evidence  ot  the  (iiialifictitions  of  voters  wLose  aa,mu  were  not  on  the  public  list.  Tha 
county  attorney  had  adviiipd  the  defendant  that  the  notice  was  requirea  by  iavtobe  in- 
serted iu  the  warrant ;  but  in  this  cose  it  was  contained  in  a  Beparat«  pnper,  posted  up  by 
Uie  side  of  the  warrant ;  but  this  fact,  though  known  to  the  defendaDt,  he  did  not  atate 
to  the  grand  jury.  And  the  court  seemed  to  thiuk,  that  if  this  omiitaion  had  not  l«en 
f  uteotiouuL  and  fraudulent,  the  opinion  of  the  coiintj  attorney  would  have  fumiabed 
probable  cause  for  the  prosecution. 

*  Stono  0.  Swift,  4  Pick,  S93,  In  thia  casa,  however,  no  question  was  made 
whether  any  materia]  fact  had  been  omitted.  See  ace  Hall  d.  Siivdnm,  6  Barb.  S.  U. 
83;  TbomiHou  <t.  Mnawy,  3  Greenl.  310.  See  also  Blunt  d.  Little,  3  tiason,  102  ; 
Commonwealth  d.  Bntdford,  6  JleL  208.  If  any  material  fact  were  cu1[>()lily  withheld 
from  the  counsel,  or  if  a  contrary  opinion  were  given  by  another  of  his  legal  adviaers, 
or  if  the  prosecution  were  malicious,  it  is  held  that  the  advice  of  counsel  will  not  lie 
a  sufficient  derence.     Steveus  v.  Fusaett,  14  ShepL  236. 

(.a)   Smith   8.   Davis,    3    Jfont   109 ;  bnme  r,  Rodman,  51  Wis.  474  i  Hsmllton 

Wicker  c  Uotchkiss,  02  III  107 ;  Walter  «.  Smith,  30  Mich.  7^2) ;  or  if  he  is  inter- 

f,   Sample,  23   1'cnn.  St.  S75  ;   Laird  o,  estsd  in  ths  subject-matter  of  the  suit  or 

DsTis.  17  AIq.  27.     And  where  counsel  ia  iirosecution  (White  v.  Carr,  71  Me.  566)  ; 

colled  to  testify  what  aiivice  ho  gave,  ha  his  ailvice  ia  no  defence.      If  the  defendant 

may  be  asked  upon  croMv examination  what  tries  to  consult  IiIk  attorney  lieFore  cauoing 

facts  were  commnniratc-d   to   him  upon  an  arrest,  and  fails  to  find  him,  this  evi- 

trhich  his  advice  wns  given.      Cooper  n.  dence  iBCODi]ieleiit  on  the  queetion  of  mal- 

Utterhack,  37  ltd.  382.  ice.      Hopkins  v.   McGUlicuddj,   69  M& 

If  the  sdvice    of   coansel   was  inven  273. 
tnalicioualy  and  not  in  good  hith  (Sher- 
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§  460.  Coatnot  how  niKde.  Marriage  is  a  civil  contract,  jure 
gentium,  to  the  validity  of  which  the  consent  of  parties,  able  to 
contract,  ia  all  that  is  required  b;  natural  or  public  law.  (a).  If  the 
contract  is  made  per  verba  de  prtxienti,  though  it  is  not  consum- 
mated by  cohabitation,  or,  if  it  be  made  per  verba  defuturo,  and  to  be 
followed  by  consummation,  it  amounts  ta  a  valid  marriage,  in  the 
absence  of  all  civil  regulations  to  the  contrary.'  (6)  And  though 
in  most,  if  not  all,  the  United  States  there  are  statutes  regulating 
the  celebration  of  the  marri^e  rites,  and  inSicting  penalties  on 
all  who  disobey  the  regulations,  yet  it  is  generally  considered 
that,  in  the  absence  of  any  positive  statute  declaring  that  all 
marriages  not  celebrated  in  the  prescribed  manner  shall  be 
absolutely  void,  or  that  none  but  certain  magistrates  or  minia- 
tera  shall  solemnize  a  marriage,  any  marriage,  regularly  made 
according  to  the  common  law,  without  observing  the  statute 

1  2  Eent,  Comm.  p.   67;  Fenton  s.   Heed.  4  Johna.  S2  ;  Jackaon  e.  Winue,  7 


(a)   By    the    common    Isw,   both    in  vida*l  mid  t,  clasi,  to  the  general  Interesti 

England  and  in  this  country,  the  age  of  of  locjety  ;  and  leeka,  in  the  axeiciaa  of  a 

consent  la  filed  at  twelve  in  fumalea  and  wise  and  sonod  policy,  to  chasten  and  re- 

rourteen  in  malm.     Contntcta  of  marriage  Sne  this  intercourse,  aiid  to  guard  againat 

between  infants,  being  both  of  the  age  of  the  manifold  erila  which  would  reault  from 

consent,  if  executed,  are  as  bindiuK  aa  if  illicit  cahnbitatiati.     With  this  view,   in 

made  by  adults.     Co.  Lit.   79  6;  R«8»e's  order  to    prevent   trandulsnt  marriages, 

Dom.  Bel.  23(1,  237  ;  20  Am.  Jiir.  276 ;  2  seduction,  and  ill^timacT,  the  common 

Eent,  Coium.  (Sth  ed.)  7S  ;  Pool  v.  Pratt,  law  has  fiipd  that  period  in  life  when  the 

1   Chip.    254;    Goremor  v.    Kectur,   10  eeiunl  passions  are  uaiially  first  derflojied. 

Humph.    61,      This   rule,    originally   en-  as  the  one  when  infants  are  deemeil  to  hg 

Ktced  into  the  common  from  the  civil  of  the  sge  of  consent,  and  capnbte  of  en- 

(1   Bl.   CoDim.  430  ;  Macph.  on  Inf.  trring  into  the  contract  of  marriage.     By 

168, 169),  ia  undoubtedly  an  exception  to  Bigelow,  J.,   Parton   b.  Herrey,  1   Gray 

tbegeni^ml  principles  legidating  the  con-  (Mass.),  121  ;  BennettT.  Smith,  21  Barb. 

tmcte  of  infants,  and  might  at  first  seem  jM.   Y.)    439;    Qovernor  v.    Bector,   10 

to  disre^rd  tha  protection  and  restraint  Humph.  (Tenn.)  57  ;  Godwin  d.  Thornp- 

with  which  the  taw  seeks  to  surround  and  son,  2  Greene  (Iowa),  S29.     See  Shafher 

Sinrd  the  inexperience  and  imprudence  of  v.  State,  20  Ohio,  1. 
fiini'.v.    But  in  regulating  the  intercourse         (b]   Hallet  v.  Collins,  10  How.  (U.  S.) 

of  the'  sexes,  by  giving  its  highest  aanc  174;  Clayton  n.  Waniell,  4  Comst.  (N.  Y.) 

tions  to  the  contract  of  marriage,  and  ren-  230;   Graham  d.   Bi^nnett,   2   Csl.   603; 

dering  it,  as  fsr  as  possible,  inviolalile,  the  Bishop  On  M*r.  &  Div.,  Sth  ed.  £3  24d- 

Ikw  looks  beyond  the  weliuie  of  the  indi-  233. 
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re^lstiona,  would  stiU  be  a  valid  marriage.'  (a)      A  marriage 
celebrated  in  aiij  country  according  to  ita  own  laws  is  reuugnizcd 

1  2  Kent,  Comm.  pp.   BO,  Bl  ;   Reeva'a  Dom.  Rel.  pp.  198,  300,  2B0  ;   Milford  n. 
Worcester,  7  Maat  66.  66  ;   Loiidondtrry  e.  OheBter,  2  N.  H.   288  ;   t'heBelcline   v. 
Bnw«r,  1  H»r.  &.  McH.  152  ;  Hsntz  v.  Sealej,  6  Binn.  40G.     It  has  more  reuntiy 
becD  brtd  in  Etif^Und,  by  Dr.  LaHhington,  that  prohibitorr  words  in  ■  inarrtngt  set, 
will  notauthoruw  an  inference  of  nnllitjorthe  marriage,  Dnien  the  nnllity  wasdrrlar^d 
in  the  act     CatteraTl  v.  Sweetman,  1  Rob.  Eccl.  304.     In  a  •ubseqnent  uadse  between 
the  same  praons,  it  apueaml  that  tliey  hid  been  msmeil  in  New  South  Wales,  by  a 
minister  of  the  Scotch  Fresbylfrian  Clinrch,  Recording  to  the  Forma  of  the  stntiite  pro- 
Tided  Tor  meniben  of  that  church  atooe,  in  that  colony  ;  but  that  neither  of  the  partiea 
belonged  to  that  church,  and  so  were  not  witMn  the  terms  of  the  sintiite.     But  thi) 
aaine  learned  judge  held  that  the  marriage,  uerertlietesa^  wu  auffieientlv  valirl,  as  br- 
twe«n  the  parties,  to  found  thereon  a  decree  of  divorce  for  a  Tiolation  of  the  mnrr^age 
TOW.     His  obserVHtions  on  tliis  delicate  question  were  aa  follows ;  "  The  question  which 
1  bare  to  decide  on  the  present  occasion  u,  whether  the  marriage  which  has  taken  piace 
between  these  parties  is  a  sufficient  marriaj^  to  enable  the  court  to  proiionnce  a  sen- 
tence of  se;«ratian  by  reason  of  sdulICQ',  which  it  is  admitted  on  all  hands  haa  been 
eonimitted  by  the  wifp.     It  is  true,  thiit  the  allejtation  giveo  in  the  case  comntences  hj 
pleading  the  local  act  of  the  legislature  of  Kew  South  Wales,  from  whiL-h  it  wonld  ap- 
pear to  follow,  that  it  was^ntended  to  plead  that  the  marrisge  »ss  held  in  purauancs 
of  the  local  act     Whether  that  is  so  or  not,  if  the  court  is  satisfieii  that  the  nwrriagB 
is  stifflciently  valid  to  enable  it  to  jjrononnce  for  a  ee;>aration,  it  will  not  he  necessary 
to  enter  into  a  consideration  of  this  act     I  shall  not  f{ive  my  judf^nent  st  length,  for 
this  oVitIous  reason  :  whMi  the  case  came  for  my  considerstion  in  July,  1346  (Jur.  960  ; 
1  Rob.  304),  I  then  statci,  after  great  considemtion,  all  the  reasons  that  occnrre'l  lo 
iDe  to  bring  my  mind  to  the  conclusion  that  the  marriage  in  question  was  not  void. 
Now,  if  I  could  not  pronounce  tliat  the  marriage  in  question  was  void,  it  srems  to  raa 
that  1  must  pronotince  it  valid  for  certain  purposes  ;  and  if  valid  for  certain  )iur[iaBes, 
valid  for  the  husband  or  the  wife,  as  the  cue  might  be,  to  obtain  a  separation  for  a 
rlolntion  of  the  msTrisga  vow.     How  does  the  ca«e  stand  )    Npw  South  Walee  is  a  col- 
ony of  Great  Britain,  smenubla,  according  to  all  the  authorities,  to  all  those  acts  of 
Pnrliameut,  and  all  that  law,  u-hich  belonged  to  the  mother,  conn  try,  and  which  were 
couaiderad  to  be  applicable  to  a  new  colony.     Ko  donbt  very  great  diHicultiPS  have 
fVom  time  to  ttme  arisen,  both  as  to  what  common  law  and  what  acts  of  Parliament 
sbonld  he  imported  into  a  colony.     Bnt  it  i*  unnecessary  to  discusa  this  question,  be- 
cnnse  it  has  been  discussed  over  and  over  again  by  rnnre  able  judges  than  myself.    And 
there  can  he  no  doubt  that  the  aniirnt  law  of  Great  Bntnin  must  have  been  carried  to 
this  colony,  because  Lord  Hsrdwicke's  Act,  being  expressly  confined  to  England  and 
Wales,  eouid  not  be  imported  to  a  colony  ;  and  consM|urntly,  the  law  that  rxi^ited  in 
New  South  Wales  waa  the  original  law  of  England,  as  it  eiisted  before  Lord  Uard- 
wicke's  Act.     Upon  that  has  l<een  engrafted,  under  the  authority  of  an  act  of  Farlia* 
nirnt.  this  act  of  the  local  legislature.     I  have  already  determined,  and  I  ahsll  not 
repeat  my  reasons,  that,  whatever  may  be  the  effect  of  the  local  act,  it  does  not  ri-ndet 
■'"  .....       ....        leation  is,  if  the  local  act  does  not  n-nder  it 

t  law  of  England,  a  marriage  before  n  Prcsby- 

.-,.- ,  -1.0  rf  (Aoro.    AVhen  I  c'on- 

■ider  how  much  that  was  ^iscussrd  in  ihe  celebrated  case  of  The  Qnern  b.  Uillis(lDC!. 
&  Fin.  S34),  when  all  the  anthoritiua  that  could  be  adduced  were  broiight  to  bear  in  the 

(a)  Parton  v.  Remj,  1  Gray  (Mass.),  ties,  being  residenta  of  one  Stete,  fot  the 

119.    And  in  a  cecent  case  in  New  Jrrvy,  asks  of  evading  the  law,  go  into  another 

it  was  held  that  a  marriage  which  is  valid  State  where  their  marriage  is  valid,  sr,d 

according  to  the  lawa  of  the  plaiM  where  there  are  moiTieil  and  immediately  return 

tbe  marriage  takes  placs  is  valid  every-  to  the  place  of  their  reaidrnce.      Smith  «■ 

where,  except  in  cases  involving  a  breach  Smith,  62  N.  J.  L.  213.     A  marriage  tak- 

■   of  the  geni-rully  recogiiiied  laws  of  nur-  ing  place  after  one  of  tbe  parties  has  oh- 

riage,   or  in  cases    contravening  express  tamed  a  divorce  nisi,  bnt  before  the  entry 

proliibitorr  and  invalidating  words  of  the  of  the  decree  absolute,  ii  void.     Cook  s> 

tUtate.    Thit  ii  true,  even  whera  tbe  par-  Cook,  141  Mast,  168. 
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and  valid  in  every  other  country  whose  laws  or  policy  it  may 
not  contravene ; '  but  the  converse  of  thla  rule  is  not  universally 
true." 

opiiiioni  of  the  Icvned  judges  od  tlut  occasion,  I  ant  insliiled  in  tayiag  this :  thers  vai 

uothiogfeLl  rromiuiyoneorthejudgesiu  the  House  of  Lonln  —  Ismnotspcakiiif{or  thn 
oiiiiimn  or  the  common-law  JuilRes,  hat  of  tlie  U«  lords  —  which  in  bqv  wuy  iutimatul 
taat  thi  marriage  would  nut  bp  KufficLetit  to  eilBble  the  couii  to  proc<»a  to  a  ujiaration 
a  menfi  et  tlviro.  lam  iioC  disposed  to  make  the  decuiiou  of  The  Queeu  f.  Millis  any 
autlinritv  further  than  it  pws,  and  for  two  reasons  ;  first,  the  law  lords  were  Jividwl,  and 
it  WES  oiily  in  consequence  oC  the  fonn  in  which  the  case  oame  before  ihsni,  lliat  it  couU 
be  considvR  J  a  jud;;Tni>nt  at  all.  In  the  next  place,  and  foi  a  reason  ennally  stnin^,  tlial, 
throuKhout  the  whole  of  oiir  colonies,  at  various  times  and  vsrious  places,  if  1  were  to 
hold  that  the  presence  of  n  priest  in  the  orders  of  the  Church  o(  EngluiiU  was  neues«arj 
to  the  Talidity  of  a  marria^,  I  should  be  going  the  leneth  of  ilcpriving  thousouiU  M 
married  couples  of  a  right  to  resort  to  this  court  lor  suohTmnefit  as  il  can  ({ive  in  cases 
of  ailnltei-y  or  cruelty.  It  is  notoriona  that,  till  within  a  few  years,  tliere  were  no 
chaplains  belonging  to  the  East  India  Company  j  and  if  I  were  to  adopt  another  prin- 
ciple, the  result  would  be  this  :  that,  as  to  all  those  nuimagea  had  hy  the  colleulora  in 
the  service  of  the  East  India  Comimny,  azid  had  hy  judges  when  no  priest  was  pro- 
cured, I  should  \»  entering  into  tills  disquisition,  —  a  disipusition  impossible  to  follow, 
—  namely,  whether  there  was  a  mari-iage  a  luxessiiaie,  liecause  no  clergyman  was  to  be 
found.  Now,  until  I  am  controlled  hy  a  superior  authority,  I  amiuescionably,  in  this 
case,  and  in  all  others,  wherever  I  finil,  in  any  of  the  colonies,  no  local  law  prohibit- 
ing a  marriage  of  this  description,  and  no  act  of  Parliament  reaches  it,  —  in  alt  these 
cases  T  shall  look  at  the  marriage  according  to  the  ancient  canon  law  ;  and  where  it 
baa  been  had,  not  before  a  clergyman,  but  consent  is  hail  dtftuio,  I  shall  hold  that 
tuRlcient  to  enable  the  court  to  pronounce  a  decree,  when  it  is  necessary  to  pninonnce 
one.  I  liave  no  right  to  postpone  my  decision  and  give  a  more  deliberate  judgment ; 
because  I  do  not  know  that  any  time  1  could  give  would  throw  light  on  tlie  question 
beyond  what  is  to  be  collected  from  former  decisions  -,  and  I  am  certain  that  no  ex- 
amination into  the  cases  will  Induce  ma  to  change  my  opinion,  until  I  am  overruled  by 
an  authority  superior  to  mine."     See  Calterall  d.  Cntterall,  11  Jur.  914  ("). 

1  Sclirinislilr^  V.  Schrimshlre,  2  Hagg.  Consist.  407,  419  ;  2  Kent,  Coium.  91,  92. 
The  exceptions  to  the  generality  of  the  rule,  that  the  lex  loci  governs  the  contract  of 
marriage,  are  of  three  classes  ;  (1.)  In  coses  of  incest  and  polygamy  i  (2.)  When  pro- 
hibited hy  positive  law;  (3.)  When  celebrated  in  deaert  or  barbarons  conntries,  accord- 
ing to  the  law  of  the  domicile.      Story,  Conll.  Un-s,  §§114-119  (i). 

«  Per.  Ld.  Stowell,  2  Hagg.  Ooi^sist.  390,  391 ;  Sluiy,  Conll.  Ijiwa,  SS  119-121  (c). 

partien  go  abroad  for  the  puqiow  of  contracting  in  a  foreign  State  n  morringe  which 
_ .  ..Id  not  liave  lieen  contmcUsl  in  their  own  country,  but  Is  not  in  violalion  of  gooil 
morals,  it  seems,  that  it  is  to  be  held  valid,  if  not  made  invalid  hy  express  statute. 
Medwav  v.  Netwlham,  16  Mass.  157;  Putnam  t>.  Putnam,  8  Pick.  433  ;  Bull.  N.  P. 
113,  li4  ;  Phillips  o.  Hunter,  2  H.  Bl.  412  ;  Storj-,  Confl.  Uws,  §§  123  a,  123  6, 
124  id). 

(a)  Dnncan  v.  Cannaa,  23  ^ng.  Lav  (r)  Bishop  on   Uar.   &  Dir.  Sth  ed. 

ft  E<[.  233.     The  presumption  is  very  co-  gj  353-400. 

gent  in  favor  of  the  validity  of  a  marriage  id)  A  marriage  in  llassachnsetts  by  a 
which  luL3  been  celebrated  dc/aclo.  Piers  woman  previously  married  in  anotber 
V.  Piers,  3  H.  of  I*  Cas.  S31  ;  Seclicl  v.  State,  and  there  divorced  for  acta  of  hers 
I,ara^le^^  15  C.  B.  N.  fl.  781.  whii-h  woald  not  be  a  cause  of  divorce  in 
(ft)  Bishop  on  Mar.  &  DIv.  6tli  ed.  Massnchusetta,  ia  valid  in  Hassacbuaetts, 
S§  353-400.  A  foreign  marriage  Is  jirimit  though  contmcteH  while  her  former  hus. 
^id^establishedbyiiroofof  thereremony,  band  Is  still  living.  Clark  v.  Clnrk.  8 
thecertiheotesof  which  may  be  put  in  evi-  Gush.  (Mass.)  .136.  In  giving  the  opinion 
dence,  witbont  first  proving  the  foreign  of  the  court,  Shaw,  C.  J.,  aaid:  "  Mar- 
law  on  the  subject.  There  is  a  common  rioge  originates  In  a  contract ;  and  whether 
law  of  marriage,  which  prevails  in  nil  the  contract  he  valid  or  not,  deiiends,/!!!*™ 
Christian  countries.  Hutehinse.  Eimmel,  /a^e,  npoo  the  law  of  the  place  where  the 
81  Mich.  126.  contract  is  entered  into.     But  nutniags, 
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§  461.  Proof  of  maniags.  The  proof  of  marriage,  as  of  other 
iBsues,  is  either  by  direct  evidence  establisfaiag  the  fact,  or  bj 
evidence  of  collateral  facts  and  circumstances  from  which  its  ex- 
istence may  be  inferred.  Evidence  of  tlie  former  kind,  or  what 
is  equivalent  to  it,  is  required  upon  the  trial  of  indictments  for 
polygamy  and  adultery,  and  in  actions  for  criminal  conversa- 
tion;'(a)  it  being  necessary,  in  such  cases,  to  prove  a  marriage 
valid  in  all  respects.  It  is  not  sufficient  to  prove  that  the  pai'tics 
went  through  a  religious  ceremony  purporting  to  be  a  marriage, 
unless  it  is  also  shown  that  it  was  recc^ized  by  the  law  of  the 
country  as  the  form  of  contracting  a  valid  marriage ;  ^  but  in  all 
other  cases  any  other  satisfactory  evidence  is  sufficient.  The  affir- 
mative sentence  of  a  court  having  jurisdiction  of  the  question  of 
marriage  or  no  marriage  is  conclusive  evidence  of  the  marriage.* 
Other  direct  proof  is  made  either  by  the  testimony  of  a  witness 
present  at  tlie  celebration,  or  of  either  of  the  parties  themselves, 
where  they  are  competent ;  or  by  an  examined  or  certified  copy  of 
the  register  of  the  marriage,  where  such  registration  is  required 

'  Moma  V.  Hiller,  1  Barr.  2058  ;  Lndsr  p.  Bairy,  1  Esp.  3S3  ;  CommonwrRlth  «. 
Noreross,  9  Mus.  402 ;  CommoDwralth  v.  Utttejohn.  15  tUsiL  163;  I'l-oplr  d, 
Hiimplirry,  7  Johni.  314.  On  the  trial  of  An  indirtment  for  iwlygsmT  orndultFTy,  tha 
prisoner's  clelibenita  decUratinn  that  be  traa  niBmed  to  the  iill^Ked  nifc  is  luluiisnilila 
■n  BTifficiptit  evidence  of  the  raarringK,  Eegina  v.  Upton,  1  C.  4  Kir.  165,  ii.  Esprtially 
if  the  mnrrisKe  was  in  another  country.  Hecina  ».  Sininionato,  Id.  Ifl* ;  liegina  v.  . 
Newton,  2  M.  i.  Roh,  503  ;  Cnyfoni's  Cnse,  7  Grccul.  E7  i  Truiuan'a  Case,  1  ijirt,  P.  C. 
470.  So  in  nil  nL-tinn  for  criminal  e.DDTerantion.  H\gfi  e.  Cuigenveii,  2  ^Vila,  390, 
citiiiB  Monis  v.  Miller,  4  Burr.  20S7 ;  Forney  n.  HHlladier,  B  .S.  &  R.  159 ;  AUIeger 
tr.  ICrh,  2  Am.  I.aw  J.  n.  h,  4H.  But  see  OHttm,  Peoiile  c.  Miller,  7  Johns.  314  :  Stale  n. 
Roin'eil.  fl  Conn.  446  (b).  In  MaaKacliuaetla,  iu  all  casKa  where  the  Tact  of  innrriage  ia 
reqiiinHl  or  otr<>r«d  to  be  proven,'  evidence  of  Rtneral  (*i'Ul«,  or  of  colinbilatioii  u 
married  jxn^nne,  an<I  any  circumstantinl  or  preenniptive  evidence  from  nhicli  the  fact 
may  he  inferred,  ahall  be  competent  evidence  for  con ai deration.  Stat  1840,  o.  84; 
SUt  1841,  c.  20  ;  Kno«er  v.  Wesson,  13  Met.  143  (f). 

*  Cethertcood  s.  Caslon,  13  M.  &  W.  2S1  ;  State  r.  Hodgakina,  1  Applet,  155. 

*  Antt,  vol.  i.  S§  484,  493,  544,  545. 

where  lawfully  contracted  and  valid,  oatab-  the  parties  and  of  the  si]1>ject-tnatt«r  of  the 

lishea  a  relation  between  the  parties,  uni-  complaint,  which  is  their  coninftal  relation, 

veraally    recof^ized    in    all    civili;-crl   and  and  their  duties  in  it ;  and  therefore  a  de- 

Christian  communities,  from  which  certain  crec  of  divorce  there  pronounced,  in  due 

ri|;hta,  duties,  anrl  obligations  are dciiied  ;  cniirsA  of  law,  must  be  re^rdcd  as  valid 

theso  righu  and  duties  attach  to  the  per-  to  effect    the   disaoliition  of  the  bond  of 

sons  of  the  nartiea,  as  hnaband  and  wife,  matrimony  everywhere.    Barber  v.   itoot, 

and  fiiOow  lliem  when  the j?  change  their  10    Mass.    260.''      See    True    v.    Ranney, 

domicile  from  one  jurisdiction  to  another.  21   N.   H.   62 ;  Harrison  o.   Harrison,  20 

AmoiiK  these  HKlita  is  that  of  seeking  the  Ala.  929  i  Cum.  v.  Hunt,  4  Cusb.  (Mass. 

diHMohition  of  the  cot^ugal  relation  in  lh«  50. 

nianner  and  for  the  cauaaa  allowed  by  the         (a)  Hntchini  n.  Einimel,  31  Mich.  126. 

law  of  the  place  where  they  have  bona  fide  See  nii'',  §  49. 

and  without  any  sinister  pnrpose  taken  up         (A)  3ee  also  potl,  9S  464,579,  note, 
their  domicile ;   and  the  tribunals  of  each  (c)  Pub.   Stat.  c.  145,  {  31     Meyen  «. 

Eivemment,  nctinn   in  conformity  to  ita  Pope,  110  Mass.  314. 
WB,  have  jnriB<lietion  of  the  peraont  of 
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by  law,  with  proof  of  the  identity  of  the  parties.'  It  is  not  necea- 
sary,  in  other  cases,  to  prove  any  license,  publication  of  banna,  or 
compliance  with  any  other  statute  formality,  unless  the  statute 
expressly  requires  it  as  preliminary  eridouce.' 

§  462.  Bbiim  anbioet  Marriage  may  also  be  proved,  in  civil 
cases,  other  than  actioua  for  aeduction,  by  reputation,  declarations, 
and  conduct  of  the  parties,  and  other  circumstances  usually  ao- 
compauying  that  relation.  The  nature  and  admissibility  of  the 
evidence  of  reputation  has  already  been  considered  in  the  pre- 
ceding volume.^  (a)  In  regard  to  the  language  and  conduct  of  the 
parties,  it  is  competxiiit  to  show  their  conversation  and  letters, 
addressing  each  other  as  man  and  wife ;  *  (&)  their  elopement  as 

1  AtiU,  rol.  i.  a  481,  4S3,  541,  643.  See,  u  to  ptoof  by  the  P«ttie9  tbemwlvefl, 
Cowp.  503  i  Loniax  u.  Lomaz,  Cas.  tvmp.  Hanlw.  380  ;  HubmcL,  ETidonce  of  SuccM- 
•ion,  pu.  241,  U2,  241  ;  Staadsa  n.  StauJen,  Peftke'sCa*.  83  (e). 

>  Hubbsck,  Evid.  of  Succsxsion,  p.  230. 

■  AaH:,  rol.  i.  £9  103,  101,  103,  107,  181-131.  It  hai  been  stated,  in  a  woA  <j 
diatingnUbed  merit  (Hubback,  End.  of  Succtimioii,  p.  S44),  that  reputatioa  of  niar- 
rUge,  uaitke  that  of  other  mutters  of  pedigree,  may  proceed  Trom  peraons  who  ara  not 
members  of  the  faniily.  But  iii  tbe  principal  case  cited  to  this  point  (EvanaD.  Haigan,  8 
C.  &  Jer.  153),  the  chief  reason  for  admitting  the  suffiuienoy  uF  snch  evidence,  after 
Terdict,  was,  that  the  witnF«!i  was  not  croas-examioed,  and  that  tbe  defendant  did  not 
put  the  want  of  proof  of  the  marriage  to  the  judge  as  a  ground  of  nonsuit,  ao  that  the 
plaintiff  might  have  had  an  opportnoity  of  mipplpng  the  defect  by  other  eridence. 
See  Johnson  B.  Lawson,  S  Hoore,  187  ;  s,  c.  2  Bing.  89  ;  Roe  n.  Gore,  B  Moore,  187,  n.  ; 
Donelty  e>.  DonRlly,  8  B.  Monr.  IIS  ;  Stevenson  v.  HcBeaiy,  12  S.  &  H.  9 ;  Taylor 
•.  Itabinson,  18  Shepl.  323 

•  Alfray  D.  Alfray,  2  FhiUim.  Eccl.  G47. 

(a)  Camden  d.  Belgnde,  7S  Ue.  209  ;  Chtistiaii  conntriea,  wbere  *  man  and  iro- 
Lvle  r.  Ellwood,  L.  R.  19  E'|.  Ca.  106  ;  man  hare  long  lived  together  as  man  and 
Hurray  e.  Milner,  L  R.  12  Cli.  Dir.  815  ;  vife,  ami  have  been  so  treated  by  thnr 
Dmibarton  o,  Franklin,  19  N.  H.  257 ;  friends  aod  neiRhbors,  there  is  a  primi 
Sute  >.  Winkley,  14  Id.  480  :  Clayton  e-  faeie  presumption  that  they  ire  and  have 
Warden,  4  Comst.  (N.  Y.)2tO;  Hirks  been  what  they  profms  to  be." 
V  Cochran,  4  Edw.  Ch.  (N.  Y.)  107;  (*)  Gaines  n.  Belf,  12  How.  (U.  S.) 
ThornJell ...  Morrison,  23  Penu.  St.  328  ;  472.  Iti  Walm.-deyp.  Robinson,  83  111.  11, 
Copes  p.  Pearce,  7  Gill  (M.I.),  247;  Mar-  the  inatmction  that  the  jury  might  find  ■ 
tin  V.  Martin,  23  Ala.  86;  Hnrman  a.  promise  to  marry,  "fint,  from  Uie  conduct 
Herman,  16  IIL  8.i ;  Trimble  v.  Trimble,  of  tliP  parties ;  serond,  from  the  circnm- 
2Cartor(Ind.),  76;  Nortbtidil  d.  Vershire,  etaneee,  which  nsuaUy  stteiut  an  eufsfigt' 
33  Vt.  110.  In  Hoj^n  i>.  Cmtgie,  2  ment  to  marry,  nxviiiiting,  the  underatand' 
Macl.  It  Rob.  042,  965,  L<l.  Cottenham  ing  of  friends  and  relatives,  pretmrations 
says  .  "  It  is  not  necessary  to  jirove  the  (or  marria^  and  the  reception  oT  the  de- 
contract  itself  [of  marriage.]  It  is  suffi-  fendant  by  the  family  of  the  plaintiff  as  a 
cieiit  if  the  facts  of  the  cose  are  such  as  to  snitor,"  was  held  to  be  too  broad,  and 
leoil  to  satisfactory  evidence  of  such  a  con-  to  give  the  jury  too  much  latitude.  "  It 
tract  having  taketi  place.  Upon  this  priu-  by  do  means  follows,''  my  the  court,  "be- 
ciple,  the  acknowledgment  of  the  parties,  cause  a  geittleman  is  the  suitor  of  a  lady, 
their  conduct  toward  each  other,  and  the  and  visits  her  frequently,  that  a  maniagt 
repnte  consequent  npon  it,  may  be  suf-  engHgciiient  exists  between  them."  If  tbf 
fieient  to  prove  a  marriace."  See  Good-  promise  is  conditional,  it  must  be  alleged 
man  ».  Goodman,  23  L.  J.  Ch.  715.  So,  and  proved,  with  its  condition*.  Hook  t. 
Ld.  Cranworth,  in  the  Breadalbane  Case,  Ororge,  108  Mass.  824. 
L.  R.1  H.L.  (Sc.)  182,  p.lB9i  "Bytbe  (cj  Maxwell  e.  Chapman,  8  BaA 
lawof  England,  and  I  presume  of  all  other    (N.  Y.>B7S.    Identitjof  nar- '- —•• 
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lovers,  and  subsequent  return  as  mtirriod  persons ; '  their  appear- 
ing in  respectable  society,  and  being  there  received  as  man  and 
wife,'  their  observance  of  the  customs  and  usages  of  society 
pecuUar  to  the  entry  upon  or  subsistence  of  that  relation;'  the 
assumption  by  the  woman  of  the  name  of  the  man,  the  wedding- 
ring,  tiie  apparel  (where  such  difference  exists)  appropriate  to 
married  women,  and  any  other  conduct,  scietae,  vidente,  et  patienle 
viro,  indicative  of  her  marriage  to  him.*  (a)  Their  cohabitation, 
also,  as  man  and  wife,  is  presumed  to  he  lawful  until  the  contrary 
appears,  (b)  The  like  inference  is  drawn  from  the  baptism,  ac- 
knowledgment, and  treatment  of  their  children  by  them  as  legiti- 
mate ;  ^  and  from  their  joining  as  man  and  wife  in  the  conveyance 
of  her  real  estate,  or  her  joining  with  Hiim  in  a  deed  or  other  act 
releasing  her  right  of  dower  in  his  estate  ;<'  and  from  the  dispo- 
sition of  property  to  a  party  by  a  mode  of  assurance  which  is 
operative  only  where  legal  consanguinity  exists ;  such  as,  a  cave- 
nant  to  stand  seised,  and  the  like,  or  by  the  devolution  upon  and 
enjoyment  by  children  of  property  to  which,  unless  they  were 

»  Cooke  0.  Lloyd,  Feake's  Cas.  App.  l"i». 
'  Hubback.  Evld.  of  Successioii,  p.  247- 

*  Eaton  n.  Bright,  2  Fhillim.  Eccl.  85  ;  Fownes  ».  Ettricks,  Id.  267. 

*  Hubbark,  Evid.  of  Siicceuion,  lip.  247,  24S. 

'  Doe  v.  Fleming,  4  Bins.  SHS ;  Hubbnck,  Evid.  of  SnRcesrion,  pp.  248-251,  262  ; 
Bond  V.  Bond,  3  Phillim.  Eccl.  15 ;  People  a.  Humpbrey,  7  Johna.  3U ;  Newbury- 
pon  V.  Boatbbny,  9  Mass.  414. 

■  Hflirey  t>.  Hervey,  2  W.  Bl.  877  ;  Habback,  Evid.  of  Saccmlon,  p.  248. 

of  idmtity  of  penons.  In  proving  «  mar-  Grieraon,  1  H.  L.  C    4B8.    These  cases, 

riage  by  certiRcste.     Hutcnins  v.  Kimmel,  bonever,  were  criticisod  in  tbe  Breadslbane 

81  Mich.  12S.     The  rule  of  law,  Oinia,  Peerage  Case,  L.  K.  1  H.  L.  (Sc.)  182,  but 

nU  acta  prcemmunlur,  applies  with  par-  their  principle  was  followed  in  Blackburn 

ticular   foree  to  cases  of   preanraption  in  r.  Cmwford,  3  WslL  (U.  S.)  178,  Swayne, 

favor  of  marriage  and   legitimacy.     Har-  J,  saying,  "Under  such  circumstances  the 

riaoD  n.  Sonthampton,  21  Eng.  Law  &  Eq.  law  makes  no  preaumptian."     The  ques- 

843  ;  Ward  o.  Dulaney,  23  Miss.  410.  tion  to  be  determined  is  one  of  fact,  not 

(a)  Evidence  that  a  woman  occupies  the  ot  law.     To  the  same  effect  are  Oriratn's 

nme  bed  with  defendant  in  his  tenement,  Est.  131  Fa.  St.  202 ;  Reading  Fire  Ins. 

and  was  seen  Retting  dinner  and  perfomi-  ft    Tr.    Co.'s    App.     113    Pa.    St.   204. 

ing  otber  household  dutie)  there,  in  bis  When    it   is    shown   that   the    relation- 

ab»encB,  is  competent  to  prove  her  to  be  ship   he^n     with    a    formel    msrriagp, 

hia  wife.     Commonwealth   v.   Hurley,  14  which     is     in     eflect     invalid,     because 

Gray  (Masa.J,  411.  one  of  the  contracting  parlies   was   pre- 

(£}  If   the    cohabitation  is  xbown   to  Yiously   married   and   liad   a  wife   living 

have  been  illicit  in  its  beginning,  it  seems  at  the  time  of  the  marriage,  the  existence 

that  no  presumption  of  mamage  arises  of  the  rplstionahip  does  not  afford  any 

from  its  snbteqnent  continuance,  and  that  presumption  of  a  second  legal  marriage 

nothing  short  of  proof  of  actual  marriage,  after  the  death  of  the  existing  wife  of  the 

or  such  a  total  change  in  the  character  of  contracting  party.  .  Randlett  v.  Rice,  141 

the  cohabitation  as  will  amount   to   tbe  Moaa.  391.     And  to  tbe  same  effect  are 

proof  of  marriage  by  Anfrtf  and  rnni/f,  as  it  ColliDS  b.  Yoorbeea,  47  N.  J.   Eq.   G55, 

13  colled  in  tbe  Engluh  law,  will  be  snili-  and  Voorbees  v.  Voorhees,  46  N.  J.  Eq. 

ctent  to  prove  the  marriage.    Cunningham  411.    Cf.  Clayton  n.  Wardwell,  4  S.  ¥, 

s.  Cunningham,  2  DowL  483  ;  Lapsley  o.  830. 
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legitimate,  they  voald  not  have  been  entitled.^  The  rcct^iiiti(»i 
or  proof  of  collateral  relationship,  also,  is  admissible  as  evidence 
of  the  lawful  marriage  of  those  tlirough  whom  that  relationship  is 
derived.' 

§463.  Wbere  coBtraot  la  In  writliig.  Where  a  eontnurt  in  toriting 
is  bj  the  law  of  the  conntiy,  or  of  the  religious  commnnitr,  made 
essential  to  the  marriage,  as  is  the  case  among  the  Jews,  it  should 
be  produced  as  the  proper  evidence  of  the  fact.^  And  where 
written  contracts  are  not  requisite  nor  usual,  yet  if  they  have 
been  in  fact  made,  though  by  words  de  futuro,  tbesc,  as  well  as 
marriage  articles,  and  other  antenuptial  and  dotal  acta,  are  ad- 
missible in  evidence,  as  teudiag  to  raise  a  presumption  that  the 
contemplated  marriage  took  effect.*  A  certificate  of  marriage,  also, 
by  the  officiating  clei^man  or  magistrate,  though  ordinarily  not 
in  itself  evidence  of  the  fact  it  recites,  yet  if  proved  to  liave  been 
carefully  kept  in  the  custody  of  the  party  whom  it  affects,  and 
produced  from  the  proper  cnstody,  it  may  be  read  as  collateral 
pt'oof,  in  the  nature  of  a  declaration  and  assertion,  by  the  party, 
of  the  facts  stated  in  the  paper.'  Such  certificate,  also,  or  a  copy 
of  the  parish  register  or  other  document  of  the  like  character, 
may  be  read  as  evidence  coniirmatory  of  the  proof  by  reputation 
aud  cohabitation."  And  where  the  marriage  appeared  to  liave 
been  solemnized  by  one  who  publicly  assumed  the  office  of  a 
priest,  in  a  public  chapel,  and  was  followed  hy  long  cohabitation 
of  the  parties,  this  was  held  sufficient  to  warrant  the  presumption 
that  he  was  really  a  priest,  and  that  the  marriage  was  therefore 
valid." 

§  464.  Rebuttal.  The  evidence  of  marriage  may  be  reinttted  by 
proof  that  any  circumstances,  rendered  indispensably  necessary 
by  law  to  a  valid  marriage,  were  wantii^.*  (o)     Thus,  it  may  be 

'  Slaney  e.  Wade,  1  Hy.  AC.  353 ;  Habback,  Erid.  of  SneceBion,  pp.  248,  254. 

»  Eatou  t.  Bright,  i  Phillim.  VaA.  85  j  a.  c.  Id.  161.     Sse  laiU,  toI.  l  \  194. 

■  Stiat.  Horn  v,  Koel,  1  Ci]n|ib.  61.  S«e,  u  to  the  Jewish  contiact,  Liado  si 
Belisario,  1  Hag^-  Consist  225,  217,  App.  9 ;  Goldsmid  a.  Bromer,  Id.  884. 

*  Hubbnck,  tvid.  of  tiucoaaioa,  p.  257. 

*  Hobkii'k,  Evid.  ofSuccewion,  pp.  258,  25B. 

*  Doe  V.  Gruebronk,  4  A<1.  &  El.  n.  8.  406. 
'  Rsi  p.  Bramptou,  10  East,  287. 

«  MUford  tF.  Worcoter,  7  Mass.  48. 

(a>  Qaipea  t..  Relf,  12  How.{U.  a.)472 ;  K  176-271.     The  admissitm  of  the  lin^ 

Tnie  V.   Banaey,  1   Foster  (X.   H.),  52 ;  band,  Uut,  at  the  time  of  contncting  hii 

Keves  V.    Keyca,    2   Id.    553;    Haffner  e.  pment  marriifp,  he  bad  ■  fonnmrire  liv- 

He'lfii«r,  2-^  Penn.  St.  104  ;  Martin  c.  Mar-  ing,  u  not  competent  evidence,  even  in  • 

till.  22  Ala.  B6  ;  PoiTell  v.  Ponell,  27  Miss,  civil  nction,  to  prove  the  nultitv  of  Ms  mo 

783;    Robertson    V.    Cole,  13  Teisa,  356  ;  ond  roarriagB.      Gaines  v.   Kclf,   12  How. 

Bithop  on  Uar.  k  Div.  )J  63-123,  and  (U.  S.)  472.     Sec  also  anU,  §  461,  a. 
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shown  that  either  of  the  parties  had  anotiier  husband  or  wife  tiviog 
at  tlie  time  of  the  marriage  in  question  ;  or,  that  the  parties  were 
related  within  the  prohibited  degrees ;  or,  that  counent  was  want- 
ing, the  marriage  having  been  effected  by  force  or  fraud  ;  or,  that 
one  of  the  parties  was  at  the  time  an  idiot,  or  nan  compos  mentit 
or  insane.^  (a)  And  wliere  marriage  is  inferred  from  cohabitation, 
the  presumption  maj  be  destroyed  by  evidence  of  the  subsequent 
and  long-continued  separation  of  the  parties.' 

1  3  Kent,  Comm.  pp.  78,  77  ;  1  Bl.  Comiu.  438  ;  Gathings  r.  Williams,  G  InA. 
4S7.  Where  the  maniiige  ia  iuTHlidated  on  the  Kraund  of  want  of  consent,  the  aubjecC 
must  hive  been  iavsBtigated  and  the  fact  established,  in  a  suit  instituted  Tor  the  pui^ 
pose  of  aDDulling  the  marriafte.  2  Kent,  Comm.  p.  77 ;  Wightman  v.  WightmsD,  4 
Juhna.  Ch.  313.  Sm  also  Mtddleborougb  v.  Kochratar,  12  Maia.  303  ;  Turner  a.  Uyen, 
1  Hagg.  Constat.  Hi. 

*  Tan  Buaklrk  i>.  CUw,  18  Johns.  346. 

(a)  Weatherford  d.  Weatherrord,  20  Ala.  Marriage  cannot  lie  preaomed  between  two 

G4S.     But,  tt  a  Dmrriage  was  duly  solem-  iiersous  oa  the  gronod   of  cohabilntion, 

nized  between  partibs  riipable  ot  contract-  when  this  would  oblige  the  presumption  of 

ing,  it  caonot  be  annuUeil,  nor  any  of  its  bigniQ;  on   the  ]>art  of  vitber  of  them, 

consequences  as  to  third  persona  he  relieved  Cmb  e.  Cose,  17  L'al.  598.     But  in  Brewer 

Bguinst,  although  it  was  contracted  and  c.  Boweo,  it  wasbeldthatcohnbitutioii  wa* 

snlemnized  for  the  purpose  or  preventing  proof  of  marriage,  even  though  it  had  the 

auch  persons  from  receivinKproperty  which  effect  to  annul  a  snbeequent  marrisKe  and 

they  would  otherwise  have  Dceii  rtilitled  to.  bastardize  the  isaue.     1  Abb.  (N.  Y.)  App, 

HcKinne;  v.  Clark,  2  Swan  (Tenn.),  321.  Dec.  314.    Bnt  lee  ante,  vol  L  J  35. 
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§  465.  Nolaancs  dsflnsd.  Nuisance,  in  its  largest  sense,  signi- 
fies "any  thing  thatvorketh  hurt,  inconvenience,  or  damage,  "'(a) 
It  is  either  public,  annoying  all  the  members  of  the  commimit; ; 
or  it  is  private,  Injuriously  affecting  the  lands,  tenements,  or 
hereditaments  of  an  individual.  The  latter  only  will  be  here 
considered. 

§  466.  To  boiuaa.  Nuisances  in  one's  dwelling-houae  are  all 
acts  done  by  another  from  without,  which  render  the  enjoyment 
of  life  within  the  house  uncomfortable ;  whether  it  be  by  infect- 
ing thu  air  with  noisome  smells,  or  with  gases  injurious  to 
health ;  (b)  or  by  exciting  the  constant  apprehension  of  danger, 
whether  by  keeping  great  quantities  of  gunpowder  near  the  house, 
or  by  deep  and  dangerous  excavation  of  the  neighboring  soil,  or 
by  suffering  the  adjoining  tenement  to  be  ruinous,  and  in  danger 
of  falling  upon  or  otherwise  materially  injuring  the  neighboring 
house  and  its  inmates ; '  or,  by  the  exercise  of  a  trade  by  machin- 
ery, which  produces  continual  noise  and  vibration  in  the  adjoin- 
ing tenement ;  or,  by  so  exercising  a  trade  as  naturally  to  produce 
strife,  collision,  and  disorderly  conduct  among  the  persons  resort- 
ing to  the  premises,  (c)    So,  it  is  a  nuisance,  if  one  overhangs  the 


(a)  Coker  p.    Bit^e,   »  Ga.   425.     An  hoOHe  ani^nirortable  w  a  place  of  abode, 

action  on  the  case  for  a  naiaapM  is  not  and  that,  for  the  purpose  of  showing  that 

ubatixl  or  barred  by  a  subsequent  nbato-  the  oCfrnaiTe  snielta  were  an  anoojance  to 

ment  of  the   nuisance   by  the   plaintiff,  his  family,  tfaii  plaintitT  might  introdnne 

Call  D.  Buttrick,  4  Cash.  345.  evidence  of  cnmplaints  nude  by  his  wife, 

lb]  Id  Kearney   i.   Farreli,   33  Conn,  since  dead,  while  suflering  froiu  the  oflea- 

317,  it  was  held  that  in  an  action  on  the  siTe  smeUa,  and  at  a  time  when  they  were 

caae  for  a  nuisance,  where  the  question  perceived  by  others, 

was  whether  a  certain  privy  and  jAn-atj  (c)  The  roUnwing  have  been  held  not 

t laced  by  the  defendaut  near  the  dwelling'  to  be  nnisances  unless  some  eridento  ia 

ouse  of  the  plaintifT  were  nuisances,  wit-  given  that  the;  affect  the  neighborhood 

nasses  who  hacl  examined  the  premises  and  injurionsly,  —  a  burial  ground  (Hook  v. 

were  Bcquniiitnl  by  personal  observntion  Packard,  71  He.  S09):  ahospitat  (Beeaonies 

with  the  etfcot  upon  the  air  in  snch  Ca^es,  d.  Indianapolia.   71  Ind.  189) ;  a  Chineae 

might  properly  testify,  in  connection  with  lanndry  (Warwick  v.   Wah  Leo,  10  Phila. 

the  facts,  to  their  opinions  founded  en  the  (Pa.)  IflO);  a  alBnEh^er-hon9^l  (Sellers  ». 

tacts  that  the  effluvia  from  the  privy  and  Pennsylvania,    tc.    Ry.   Co..    10   Phils. 

sty  must  necessarily  render  the  plaintiffs  (Pa.)  31&). 
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roof  of  his  neighbor,  throwing  the  water  upon  it  from  his  ovn ;  or, 
if  he  obstructs  his  neighbor's  ancient  lights;  or,  if,  without  due  pre- 
caution, he  pulls  down  his  own  walls  or  vaults,  whereby  injury  is 
caused  to  the  buildings  or  wall  of  his  neighbor.  But  the  mere 
circumstance  of  juxtaposition  does  not  oblige  him  to  give  notice 
to  his  neighbor  of  his  intention  to  remove  his  own  walls ;  nor  ia 
he  bound  to  use  extraordinary  cautiou,  where  he  is  ignorant  of 
the  existence  of  the  adjacent  wall,  as,  if  it  be  under  the  ground.  ^ 
§  467.  To  Unds.  In  regard  to  lands,  it  is  a  nuisance  to  carry 
on  a  trade  in  the  vicinity,  by  means  of  wbicb  the  com  and  grass 
or  the  cattle  are  injured;  or  to  neglect  to  repair  and  keep  open 
ditches,  by  means  of  which  the  land  ia  overflowed.  It  is  also  a 
nuisance  to  atop  or  divert  water,  that  uses  to  run  to  another's 
mill,  or  through  or  by  his  lands;  (a)  or  to  corrupt  a  watercourse 
and  render  it  offensive  or  less  (it  for  u8e.'(J)  For  every  man  ia 
entitled  to  the  enjoyment  of  the  air  in  ita  natural  purity,  of  hia 
ancient  lights  without  obstruction,  of  the  flow  of  waters  in  their 
natural  course  and  condition  through  his  own  land ;  and  to  the 
support  of  the  neighboring  soil,  both  to  preserve  the  Surface 
of  his  own  in  its  natural  state,  unbroken,  and  to  uphold  his 
ancient  buildings  thereon.'  (c)    But  it  is  not  a  nuisance  to  divert 


'  8  m.  Comm.  216-218. 

■  Wyatt  V.  Hanison,  3  B.  ft  Ad.  871  ;  Dodd  v.  Holme,  1  Ad.  &  El.  493  ;  3  N.  4  M. 
739.     And  BH<  the  lenmed  Qotee  of  Mr.  Sand,  to  the  opiKnlDg  com  of  Thurston  v.    ' 
HKllMick,  12  Mass.  212,  2S7  a,  2S8  a  ;  Gale  li  Whatley  on  Easements,  pp.  glS-227. 

{a)  So  it  U  a   nnisBitce  to  artificinlly  Moss.  4S0  ;  Cook  v.  Hall,  8  Pick.  (Mau.) 

Bccumiilate  water  gpon  one's  own  land,  2611 ;   Embrev  B.   Owen,  Q  Welsh.  H.  & 

wherrhy  water  ia  forced  Qpon  or  kept  iiwHy  Gonl.  353."  By  Shaw,  C.  J.,  in  Newhali  f. 

from  another's  land.     Wilson  v.  New  Bed-  liPtion,  8  Cnsh.  (Maas.)  S9S. 
ford,  lOe  Mass.  261.  (e)  Where  one  does  a  lawful  act  on  hU 

{b)  Walter  E>.  Selfe,  4  Eng.  Law  &  Eq.  own  preniuea,  he  camiot  ht  held  reaponai- 

18;  Newhall  v.  Ireson,  8  tush.  (Mom.)  hie  (or  injorious  consequences   that  may 

692,  S99.     "  Where  it  has  been  considBred  result  froiu  it,  unless  it  was  so  done  as  ti 


e  actionable  negligence  ;  that  ia, 

le  of  the  stream  for  purposFiS  of  ir-  If  in  doinf;  it  he  did  not  use  sach  care  and 

rigation,  and  thus  hy  that  use  divert  a  cantion  as  men  of  common  prudence  \ibu- 

portion  of  it,  it  haa  been  held,  ander  the  ally  exercise  in  the  management  of  their 

condition,  that  such  diversion  was,  under  own  concerns.     Rockwoou  o.  Wilson,  ]1 

all  the  circnmstances,  a  nasonable  use  of  Ciish.   (Mass.)  221,   22fl.     Thna,   if  one 

the  stream,  and  that  the  surplus  of  the  brings  upon  his  own  land  a  steam  boiler, 

water  thos  used  mnst  be  returned  into  its  which,  without  fault  on  his  part,  explodes 

nataral    channel.       These    Cases    carry   a  and  injures  his  neighbor,  be  is  not  liable. 

atroiiK  implication  that  a  divereion  of  the  Lowe  v.  Buchanan,  61  K.  Y.  478.     But 

entire  iitr«ani,  or  of  a  considerable  part  of  see  Cahill   «.   Eastman,   18    Minn.   S24. 

it,  ia  prejuJieinI  to  the  proprietor  below,  Othervrise,   if  he  is  at  fault.     Knight  v. 

and  ia  not  justifiable.     Weston  v.  Aklen,  Globe,  ic.  Co.,  S8  Conn.  43B.     In  an  ac- 

8   Hasa.  136  ;   Colbum  v.   Kichards,   18  tion  for  a  nuiaanct  to  a  messuaga,  dwd- 


Pdr,yGOOgIe 


472  LAW   OP  EVIDENCE.  •       [l-ABT  IV, 

ft  BubterraDoan  flow  of  water  under  aaother's  land,  b;  lawful 
operations  on  ono's  own.' 

§'  468.  To  looorpor«>l  haredltame&ta.  In  re^rd  to  incorporeal 
hereditaments,  nuisancea  conaist  in  obstructing  or  otherwise  in- 
juriously afTccling  a  way,  which  one  has  annexed  to  liis  estate, 
over  the  lands  of  another;  or  in  impairing  the  value  of  liis  fair, 
market,  ferry,  or  other  franchise,  by  any  act  causing  a  continuing 
damage.  *  (a) 

§  469.  To  reveraiona.  If  tho  nuisance  ia  injurious  to  the  re- 
vertion^  tho  revcrsloucr,  and  the  tenant  in  possession,  may  each 


liag-house,  and  premises,  caused  by  noi-  canucit  avail  to  aiithoriM  the  CMTrini;  on 

iojs  vapors  proceeiliii.^'rromBmeltiDj^  works  nf  iIjb  buuiiesi  in  a  way  whicb  ilirsclly, 

iiiwQLiniiMof  ttiailtr^uilaiiu,  towMchlhe^  I>ul]Mibly,  nn<l  subeUatiBlIy  (lamages   tbe 

plmile'l  the  geiiEral  issue,   tho  judft^  ili-  prajwrty  n(  otiieis,  at  least  in  tlio  ulxence 

l*cled  tha  jury  that  every  toajiH  l»und  to  of  iiiytluiig  conferring   niiy   iireacriptivo 

nn:  ]ils  own  piv)j>erty  In  such  n  maftaer  ni  riRbt,  ir  or  any  firant,  coveuant,  lii^oM, 

not  to  infiire  the  property  of  Ills  ]ieii;tibor,  or  firivileKe  ;  yet.   on  the  oilier  liaiiJ,  a 

unlesn  lir  the  lapse  of  a  certain  jierioil  of  resident  of  a  trading  or   manufacturing 

time  lie  hiiiBCriuii-edaiireccriptiverigbtto  iiei^hborbood  i<)  liouud la  submit  la  aiKh 

d'>  xn.     iliit  tti.-tt  tlie  latt  doan  not  regard  onlinary  (lersooal   uuuoyances  and   little 

triflin::  iiiconvenieiicei,  every  tiling  niast  discomforts  aa  are  furly  incidental  to  leifi- 

Im  Iwiicml  at  from  a  rtasonablo  point  of  liinatn  Irnding  and  Ulaliuracturiog  carripd 

vinw  ;  nnd.  thererore,  innn  nctloD  forniii-  nil    in   n    leasansMo    vay.       Robiceon   p. 

Sdiice  to  pi'oiierly  hy  noxious  va[>oni  lisin^  BauKli.  30  Micb.  291, 
on  the  laud  ot  another,  tli«  iiyiiry,  to  bo         ('.)  Boston  &  Lowell,  Ac.  Corp,  h.  &v 

aetiouablo,  muiit  be  eiich  an  visibly  to  di-  )em,  &•:.  Railroad  Co.,  2  Gray  (Mas.t.),  1. 

inlni«li  the  vnhin  of  the  property  mid  tho  U  n  party  sulTera  sjiecial  damage  from  a 

romfort  aud  oujoynient  of  iL     That,  in  public  nuisaQce,  hn  may  bare  his  action 

delenniiiiiic  that  ipiestion,  the  timr,  local-  therefor  ajfainnt  tbo   person   maintainiufF 

it.v,  and  nil  tho  uirciimstancei  nliould  hn  the  nuisance.     Slbtsoii  t>.  Faxou,  19  l>iuk. 

taken  into  consideration  ;  that  inrounlira  (Mass.)  It7.     In  this  case,  tho  dercndaot 

where  great  works  havo  been  erected  .ind  bail  erected  A  wsrebouHe   that  )>rojected 

carried  on,  which  ore  tho  means  of  devel-  aevemi  feot  into  the  street,  and  hes'ond  the 

ojiins  the  national  wealth,  |icr>ions  must  |>lBintiirii  warehouse,  whicb  stooil  near  on 

not  Ktaud  on  eitromn  rigliti,  nud  brjn^  ac>  the  lino  of  tho  stroet,  by  means  of  wliich 

lions  ill  res|«ct  of  owry  nwtler  of  nnnoy-  tho  plalntilfH  warehouse  vraa  ol>scureil  from 

ance,  n.'s  if  that  were  so,  business  could  imt  the  view  of  Uio  {lassenRers,  and  travel  waa 

bo  carried  on  in  Ibose  places.     Meld,  nn  diverted  to  n  distance  from  it,  and  it  wns 

niisdirectinn.     >St.  U''len's  SuieUingCo.  a.  rendered  iesH  nligiblaasaplncaof  Imsiuess, 

Ti|>)>ing,  .4  B.  &.S.  SOS,  Oil,  tlicb.  • 'Imm. ,  and  tie  gilaiutilT  was  obliged  to  mluue  iho 

ond  11  J<ir.  M.  B.  765,  Kouw  ot  I»rds.  t>-nt.  mid  it  was  lield  to  bo  snrh  £|«<'iil 

fiec  also  liatafonl  v.  Turiiley,  3  B.  &  S.  6(1;  damagn  as  uould  give  tlio  plnintilT  a  risbt 

B.  c.  9  Jut.  S.  H.  877,  where  these  ijues-  io  action.    Cole  e.  gprowl,  35  Maine.  161  ; 

tions  are  very  fully  discussed.     AWCavry  liaxter  n.  Winoraki  TDn][4ko  Co.,  23  V't. 

V.  Ledbitter.  3  F.  &  F.  U.     Carrying  on  11* ;  Frink  v.   Uwrenco,   20  CJonn.  117. 

a  lawful  trade  in  the  ordinary  and  ohvious  Tin  oction  will  IJn  .igainst  a  lown  by  nn 

manner  is  not  neceasaiily  I'arryinc  it  on  in  owner  of  land  who  is  prevented  from  acon- 

a  proper  manner.     Stockport  Waterworks  veuient  access  theieto,  and  is  Iherehy  itam- 

Ooiiipany  v.    Potter,   7   .Tur.   N.   a.   880.  ^"ed  by  reason  of  a  defect  in  the  hiithKay, 

Sen   also   Barnes  c.    Hatbome,    Hi    Me.  which  the  town  is  obliged  to  keep  in  re- 

121.      However  lawful  the  business  may  niir.    Smith  *.  Ilnlham,  8  Cusb.  (Mass.) 

be  in  itself,  nnd  however  anitaldo  in  the  022. 
abttiact  the  location  may  be,  theao  tilings 
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have  an  action  for  his  Eicparatc  dainty  ;^  and  ia  tho  action  by 
the  former,  the  tenant  is  u  competent  witness.^  And  though  tho 
nuisance  might  Iw  abated  before  the  estate  comes  into  possession, 
yot,  if  it  is  capable  of  continuance,  tho  reversioner  may  maintain 
an  action." 

§  470.  Proof  of  nuiauce.  In  an  action  upon  the  case  for  a 
nuisance,  tho  plaintiff  must  prove,  (1)  his  poBtetsion  of  the 
bouse  or  land,  or  his  reversionary  interest  therein,  if  the  action 
is  for  an  injury  to  this  species  of  interest ;  or,  his  title  to  the 
incorporeal  riyht  alleged  to  have  been  injured ;  (2)  the  htjurioua 
act  alleged  to  have  been  done  by  the  defendant;  and  (3)  the 
damages  iYi^nce  resulting.  The  action  is  local;  but,  ordinarily, 
the  allegation  of  the  place  will  l>c  taken  merely  as  venue,  unless 
a  local  description  is  precisely  and  particularly  given,  in  which 
case  it  must  \k  proved  as  laid,*  (a) 

§  471.  tiub  by  pTMOTiptioii.  (1. )  If  the  injury  is  done  to  the 
plaintiff's  incorporeal  right,  nud  tho  title  is  alleged  hy  prencrip' 
tion,  such  title  must  Iw  proved ;  but  though  it  was  formerly  held 
necessary  to  allege  specially  a  right  by  prescription,  it  is  now 
deemed  sufficient  to  allege  tho  right  generally,  as  incident  to  the 
jilaintiff's  possession  of  the  house  or  land."  A  legal  titlo  to  an 
incorporeal  hereditament  is  proved  by  an  uninterrupted  adverse 
.enjoyment  for  twenty  years;*  and  it  may  bo  presumed  by  tho 
jury,  from  8nch  enjoyment  for  a  shorter  period,,  if  other  circum- 

'  BidJIfsfortl  v.  flnalnw,  3  I^T.  2f>9  ;  ShaJwell  v.  Hutcliinson,  4  C,  &  P.  838. 
■  DoJ'tinaton  «.  Hiidwii,  1  liin^.  S57. 

•  Jeswr  B.'  Cliironl,  i  Burr.  2141  ;  SIibJwi!)!  e.  Hutchlmoo,  8  C.  &  T.  OIB. 

*  HnmtT  V.  Hnvnioml,  5  Taunt.  78C. 

*  I  Chitty  on  I'l.  S30;  2  Saunri,  175  a,  n.  !  YoW.  216,  a,  n.  (1),  by  Metcalf ;  Story 
V.  Oiiin.  12  'Mhss.  157.  Proof  of  tho  iilaintilTf  jioasBssiou  of  iiort  of  ih«  iiremiaes  ia 
BuBicielit  to  BOpjioTt  tlin  Renenil  nllefcntion  thnt  liu  v»a  iHMSe«se>l  of  a  rcrtfliii  messuage 
mid  prrmi!>ra.  Feou  :>.  Grafton,  2  Kinv-  017.  Ami  see,  as  to  ftaer,  Vaffi  v.  JJntcliett, 
lOJiir.  fl34. 

•  I*itiK  0.  Priw,  cileil  2  Saund.  175  n;  Winchelsen  Cnnaes,  4  Burr.  IftfiS ;  Rei  v. 
Dawes,  Id.  2033;  IJealcy  t>.  Shaw,  6  East,  SJlS;  Hill  b.  Crosby,  2  Pick.  486;  An([en  on 
Adrccso  Eigojment,  pp.  23'SO,  (12,  S3 ;  anlt,  vol.  i.  %  17,  ami  cases  lUcii!  dteil. 

(it)  A  remedy  in  pqiiity  lies  to  restmin  The  test  of  whi'ther  nn  injunction  will 

Q  person  by  injunction  from  establUhin^  lio  f(r<itit«l  is  iiaid.  in  Dittmnii  b.  Ri^pji,  SC 

»,  nnlnanco  or  continuia^  it,  but  tJii  raso  M'l.  .110,  to  \<n  whetlipr  a  miisarco  irom- 

mitst    bIiow   tbat   th«   ilama)^   reeoltinR  plaincl   of  does  or  will   produce  Hucb   a 

fi-om  tlio  nrectlon  will  be  neriotia,  and  it  condition  nf  tiling  an  in  tlio  jndgTiieut  of 

luUBt  also  appear  tbat  tbn  injury  will  bn  reaaonnbin  men  is  naturally  productive  of 

of  Kuch  a  nature  that  nrtiona  at  lav*  will  actuiil   physical    discoQiforts    tn    ]iersons 

not  nlTortlanadequahsrennily.  Dilwortli's  of  ordinary  wnsibilitiea  and  of  ordinnrv 

Appeal,  91  Pa.  St.  247;  Oiren  v.  Philliris,  tastps  nnd  habits,  and  as  in  view  of  tho 

n  Ind.  284  ;  Ulrater  r.  Carrett,  4  llaxt.  drcuinBtsnces  of  tbn  case  u  mirpasnnMa.: 

(Tenii.)  ana  ;   Brown  v.  Carolina  Cantral  nnd  in  di-ioRBtion  of  tho   rights   of  the 

Rj-.  Co.,  S3  N.  C.  123.  complainanL 
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stances  Bnpport  the  presumption.  It  may  also  be  claimed  by  a 
quati  estoppel ;  as,  if  ODe  build  a  new  house  od  his  land,  and 
afterwards  sell  it  to  another,  neither  the  vendor,  nor  any  one 
claiming  under  him,  can  obstruct  the  lights.'  In  either  ease, 
the  extent  of  the  right  is  ascertained  by  the  extent  and  nature  of 
the  enjoym<!nt  Therefore,  if  an  ancient  window  to  a  shop  or 
malt-house  is  somewhat  darkened,  no  action  lies,  if  there  is  still 
light  enough  for  the  purpose  for  which  it  has  been  used.'  And 
if  an  ancient  window  is  enlarged,  the  adjoining  owner  cannot  ob- 
struct the  passage  of  light  through  the  old  window,  notwithstand- 
ing the  party  may  derive  an  equal  quantity  of  light  from  the  new 
one.^  But  to  maintain  this  action,  there  must  l>e  a  substantial 
privation  of  light,  so  as  to  render  the  occupation  of  the  house 
uncomfortable,  or  impair  its  value;  the  merely  taking  off  a  ray 
or  two  is  not  sufficient.*  So,  in  regard  to  a  way  by  prescription ; 
the  extent  of  the  enjoyment  determines  the  extent  of  the  right 
If,  therefore,  such  a  way  has  always  been  used  for  one  purpose, 
as,  to  cart  fuel,  it  cannot  bo  used  for  a  different  purpose,  as,  to 
cart  stones;  and  if  it  has  been  used  only  for  a  way  to  Black- 
Acre,  it  cannot  be  used  for  a  way  to  White-Acre,  which  lies  ad- 
joining and  beyond  it,  though  belonging  to  the  same  person.^ 

§  472.  Canse  of  injur;.  (2.)  As  to  the  proof  that  the  injury 
was  cauted  hy  the  defendant  it  is  sulficient  to  show  that  it  was 
done  by  his  authority,  or,  that,  having  acquired  the  title  to  the 
land  after  the  nuisance  was  erected,  he  has  continued  it*  Thus, 
if  the  nuisance  is  erected  on  the  defendant's  land,  by  his  permis- 
sion, he  is  liable."  And  if  the  defendant,  after  judgment  against 
him  for  the  nuisance,  lets  the  same  land  to  a  tenant  with  the 
nuisance  continuing  upon  it,  he,  as  well  as  his  tenant  is  liable 
for  its  continuance,  in  another  action.^ (a)    So,  if  the  plaintiff 


Fl«tcliar,  1  Lev.  122 ;  Complnii  v.  Riclwnls,  1  Frio-,  27 ;  RiriiTB  v.  Bower,  Ry.  & 
24  ;  Coutta  d.  Oorhani,  1  M.  A  Malk.  396  ;  Story  v.  Odin,  13  Masa.  1S7. 

*  Martin  d.  Qohle,  1  Campb.  320,  323, 

*  Chantller  o.  ThompMn,  8  Campb.  60  ;  Bealey  d.  SIisw,  t  Efltt,  20S. 

<  Back  0.  8t«cey,  2  C.  4  P.  485 ;  Pringle  e.  Wemham,  7  C.  &  P.  877  i  WeUs  o. 
Oay,  Id.  410. 

»  Sonhouse  u.  ChriatiaD,  1  T.  R.  669,  par  Aahhurat,  J.  ;  Howall  v.  King,  1  Mod, 
180  ;  )9  H.  Vr.  8  ;  Davenport  i.  Lamson,  21  Piclt.  72. 

*  Penmddock's  Oaae,  E  Co.  100 ;  Dasrson  v.  Moore,  7  C.  4  P.  26. 

'  Winter  v.  Charter,  3  Y.  4  J.  30S.  If  the  injury  ia  cauaed  by  a  wall  erected 
partly  on  the  defencinnt's  land,  case  lies  for  the  nnUance;  thonrii  the  wall  is  erected  in 
part  on  the  iJaintilTs  land,  by  an  act  of  trespasa.     Wells  v.  Ody,  1  M.  4  W.  452. 

*  Rosewell  v.  Piior,  2  Salk.  460  ;  Staple  v.  Spring,  10  Maaa.  72. 
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has  purcbaaed  a  house,  against  which  a  nuisance  has  been  com- 
mitted, he  maj  maintain  this  action  for  the  continuance  of  the 
nuisance,  after  request  to  abate  it^  If  the  premises  vere  let  for 
the  purpose  of  carrying  on  a  trade  or  business  which  is  ueceasar- 
ily  injurious  to  the  adjoining  proprietors,  the  lessor  is  liable,  as 
the  author  of  the  nuisance,  upon  proof  of  the  injurious  nature  of 
the  business.  But  if  the  purpose  for  which  the  premises  were 
let  was  lawful,  and  the  business  was  not  necessarily  injurious 
except  when  conducted  in  a  particular  manner,  the  plaintiff 
must  show  that  the  lessor,  who  is  sued,  either  knew  or  had  rea- 
son to  believe  that  it  would  be  so  conducted.^  (a) 

§  473.  Plaintiff  mnat  be  without  fault  or  laches.  Ordinarily, 
every  person  is  bound  to  use  reasonable  care  to  avoid  or  prevent 
danger  or  damage  to  bis  person  and  property.  Wherever,  there- 
fore, the  injury  complained  of  would  never  have  existed  but  for 
the  misconduct  or  culpable  neglect  of  the  plaintiff,  as  in  the  case 
of  an  obstruction  within  the  limits  of  the  highway,  but  outside  of 
the  travelled  path  against  which  he  negligently  drove  his  vehi- 
cle ; '  or,  in  the  case  of  a  collision  at  sea,  wholly  imputable  to  his 

<  Penniddock'a  Case,  fi  Co.  100,  101  ;  Willss,  683. 
*  FUh  r.  Dodge,  i  Denio,  311. 

■  Smith  V.  Smith,  2  Pick.  6S1.  See  *lso  FloKer  v.  Adnm,  2  Taimt.  314  ',  St«ele  «. 
taUnd  W.  L.  Nm.  Co.,  3  Johns.  283  ;  Lebanon  v.  Olcott,  1  H.  E.  S3». 

To  tnaintain  an  action  agninBt  a  lessee  and  not  the  lindlonl,  is  bound,  as  between 

Tor  TOiitinuine  a  nuisance,  bPKiin  by  liia  himself  aiid  the  public,  no  far  lo  lieep  the 

lL-ssor  berorettie lease, knowledfjeoribe  ex-  buildingH  in  njHir  that  tliry  may  be  aafo 

istence  of  the  nuisance  is  fnnugh.    Dickson  for  the   public.     And   Mich    occupier  is, 

t>.  Cliicngo,  Rocii  lulauil,  &e.  Hy.  Co.,  71  prima  farie,  liablu  to  third   persons  for 

Ho,  G7&  ;  Conboctoii,  &c.  v.  BaQWlo,  &c.  damagex  arisina  from  nny  defect     Bcjjina 

H.  R.  Co.,  Bl  N.  Y.   573.      But  in  some  v.  Watts,  1  Sulk.  357  ;  s.  c.  2  lA.  Raym. 

caws  it  is  held  that  actual  notice  to  remove  85fl ;  s.  c.  S  Id.  18  ;  Cheetbani  v.  Uainp- 

itmiistbeRiTen.  McDoDon^h  v.  Gilmsli,  3  son,   4  T.   K.   SIB.      But  if  there  be  sn 

Allen,  264;  Slight  D-Gutzlaff,  35  Wis.  675.  express  agreement  between  landlord  and 

A  pPDwn  who  erecM  n  nuisance  is  liable  tenant,   that  the   former   shal]   keep  the 

for  iU  continuance,  after  he  has  sold  the  premises  in  repair,  so  that,  in  case  of  a 

land,   if  he   conveys  with    covenants    of  recovery  againlt  the  tenant,  be  woul J  have 

varranty.      Lobmiiler    v.     Indian     Ford  his  remedy  ovei;  then,  to  avoid  circuity 

Water  Power  Co,,  61  Wise.  683.  of  action,  the  party  injured  by  tbe  defect 

A  municipal  corporation  in  liable  for  a  and  vant  of  repair  may  have  hta  action 

nuisance  in  the  same  way  as  an  individual,  in  the  Gist  instano^  af^inst  the  landlord. 

if  it  exercises  it*  ({ranted  powers  in  an  il-  Payne  r.  Rogeni,  2  H.  Bl.  3&0.     But  such 

leral  way,  and  a  nuisance  IS  the  result ;  aa  agreeTnent   must    be    distinctly   nmved." 

where  a  city  diMhnTged  its  sewers  on  land  By  Shaw,   C.  J.,  Lowell  o.   Spnnlding,  A 

which   it  was   not  empowered  to  use  for  Cush.  (Msas.)  278  ;  Oakham  v.  Holbrook, 

such  purpose*,  it  waaheld  that  the  owner  11  Cuah.  (Mass.)  302.     K  the  tenant  cov- 

of  the  land   had  a   reme<ly  against   the  enants  to  i«pair,  and   tlie  injury  proceeda 

city    for    the    nuisance,     Boston    Rolling  from   the    roof  of  the    buildiiiK,  of  nhich 

Hills  r.  Cambridge,  1 17  Mssa.  390 ;  Bcs-  it  does  noE  sjipenr  that  the  tenants  J  eve 

Boniea    v.    Indianapolis,    71     Ind.    189;  control,     the     iandlonl    will    U    liable. 

Uootry  D.  Danbury,  45  Conn.  5S0.  Shepley   v.    Fifiv  AsMxiaten,   101   Uaas, 

(a)  "  By  the  common  law,  theoccupier,  251  ;  b.  c,  106  M.iss.  194. 
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own  negligence ; '  ur,  of  his  neglect  to  ahore  up  his  own  house, 
for  want  of  which  it  was  injured  hy  the  pulliug  down  of  the  de- 
fendant's adjoining  house,  notwithstanding  due  care  taken  by 
the  latter  ;>  in  these  and  the  like  cases  the  plaintiff  cannot  re- 
cover, but  must  bear  the  consequences  of  his  own  fault.  So,  if 
the  act  of  the  defendant  was  at  first  no  annoyance  to  the  plaintiff, 
but  has  become  so  by  his  own  act,  as  by  opening  a  new  window 
in  his  house,  this  being  the  proximate  cause  of  the  annoyance, 
he  cannot  recover.^  This  rule,  however,  admits  of  some  qualili- 
cation,  where  the  nuisance  affects  the  entire  dwelling;  for  the 
right  of  habitancy  is  paramount  to  the  exigencies  of  trade. 
Thus,  where  a  slaughter-house  was  erected  in  the  open  fields 
adjacent  to  a  growing  city,  but  not  at  that  time  near  to  any 
dtvelling-house ;  but  afterwards,  in  the  progressive  increase  of  the 
city,  dwellings  were  erected  near  to  the  slaughter-house,  inso- 
much that  it  rendered  them  unlit  for  comfortable  habitation;  it 
was  held  a  nuisance,  for  which  the  owners  of  the  houses  might 
have  remedy  against  tho  proprietor  of  the  slaughter-house  for  its 
continuance.*  If  the  injury  is  wholly  imputable  to  the  defendant, 
it  is  perfectly  clear  that  he  is  liable.  The  case  of  fault*  on  both 
8ide»,  is  one  of  greater  embarrassment;  but  the  result  of  the 
authorities  seems  to  be  this,  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  that,  notwithstanding  any  neglect  or  fault  on 
his  part,  the  injury  is  in  no  respect  attributable  to  himself,  but 
is  wholly  attributable  to  tho  misconduct  on  the  part  of  the  defen- 
dant, as  the  proximate  eauve.^  Thus,  if  injury  results  to  the 
plaintiff's  house  by  the  actual  negligence  or  misconduct  of  tho 
defendant  in  pulling  down  his  own,  the  plaintiff  may  recover  his 
damages,  notwithstanding  he  has  not  himself  used  the  precautions 
of  shoring  up  his  walls.'  If  the  fault  was  mutual,  the  plaintiff 
cannot  recover.'  Thus,  where  the  injury  was  occasioned  by  neg- 
1  VanderpUnk  v.  Miller,  1  M.  It  Mnlk.  169.     And  Me  ButtarSeid  v. 


9  Peyton  v.  HayoT,  tc.  of  LoDdon.  0  B.  &  C.  7 
Jsc.  lii  ;  Whitmort)  v.  Wilks,  3  C.  Ic  P.  3fl4 ;  Massey  c.  Goyner, 
Arninwortli  o.  S.  Kut.  Railvr.  Co.,  11  Jur.  75S;  tHpra,  tit.  Carrier^  S  230. 

*  Lawrcm-e  e.  Obee,  S  Camph.  514. 

<  Bindve.  Weeks,  3  Btrb.  3.  C.  167.  And  lecnpc.  Cooper  o.  Barber,  8  Taiut  99; 
Donn  B.  Valentine,  5  Met.  B;  Gale  t  Whatiey  on  Eascraenta,  p.  188  [277} 

*  Walt4-ra  v.  PTcil.  1  M.  &  Malk.  362  ;  DwlJ  v  Holme,  2  Ad.  t  El.  103  i  S  N.  & 
M  739;  Bradlpy  v.  Watfirhou™,  3  C.  &  P-  818  ;  Brock  v.  Copeland.  I  Eap.  20S ;  Binl 
V.  Holbrook,  4  Bing.  628  ;  Holt  b.  Wilkes,  S  B.  &  Aid.  304  ;  Flowtii  v.  Adam,  i 
Taunt.  314;  Hawkins  e.  Conper,  8  C  >i  P.  473. 

"  WnlUra  e.  PI'eil,  1  H.  It  M<ilk    ?e2. 

'  Vandnrplniik  «.  Miller,  1  M.  &  Mslk.  1S9.  Sop  the  interesting  cai«  of  Dean  t> 
Clayton,  7  Taunt.  4S9  ;  2  Marah.  G77  ;  1  Moon,  20S,  commentol  on  in  Binl  v.  Hol- 
brook, 4  Ring.  62S;  Wliitc  v.  Wiunistmmet  Co.,  C  Monthly  L*w  hup.  2CI3  [7  Cuah. 
1563.     See  Moon  o.  Abbot,  2  Bed-  49. 
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ligeoco  ia  taking  down  a  party-vall,  and  the  plaiDtlGF  appointed 
&n  agent  to  superintend  the  vork  jointly  wiUi  the  defendant's 
agent,  both  of  whom  were  to  blame,  it  was  held  that  neither 
could  impute  negligeiuse  to  the  other.^  If  the  injary  resulted 
from  an  omission  of  duty  by  the  defendant,  such  as  to  repair  a 
way,  or  a  fence,  his  obligation  must  be  proved,* 

§  474.  Damagw.  (3.)  In  proof  of  tbc  damagety  it  is  sufficient 
for  the  plaintifT  to  show  that,  by  reason  of  the  injurious  act  or 
omission  of  the  defendant,  he  cannot  enjoy  bis  right  in  as  full 
and  ample  a  manner  as  before,  or,  that  his  property  is  substan- 
tially impaired  in  value.  If  the  injury  is  a  direct  infringement 
of  his  absolute  right,  abridging  his  power  and  means  of  exercis- 
ing it,  such  as  diverting  or  polluting  a  watercourse  flowing 
through  his  land,  or  obstructing  his  private  way,  or  projecting  a 
roof  so  as  to  overhang  his  grounds,  or  the  like,  no  evidence  of 
special  damage  will  be  necessary  in  order  to  entitle  him  to  re- 
cover; but  where  the  damages  are  consequential,  or  afTcct  his 
relative  rights,  some  damage  must  be  proved.'  Where  the  in- 
jury consists  in  the  destruction  of  a  tenement,  the  measure  of 
damages  is  the  value  of  the  old  tenement,  and  not  th^  cost  of 
replacing  it  by  a  new  one.*  And  the  rule  of  damages,  in  all 
cases  of  nuisance,  is  the  amount  of  injury  actually  sustained  at 
the  commencement  of  the  suit.' 

§  475.  O«ftnon.  The  defence  to  this  action,  aside  from  defect 
of  proof  on  the  part  of  the  plaintiff,  generally  consists  either  in 
a  license  from  the  plaintifF  to  do  the  act  complained  of,  or  in  n 
denial  of  its  injurious  consequences,  or,  where  the  plaintiff 
claims  a  prescriptive  right,  in  opposing  it  by  another  and  adverse 
enjoyment,  of  sufficiently  long  duration.  Thus,  if  the  evidence 
of  title  to  a  right  of  way,  or  to  the  use  of  lights,  is  derived  from 
an  enjoyment  of  twenty  years'  duration,  it  may  be  rebutted  by 
evidence  that,  during  the  whole  or  a  part  of  that  period,  the 
premises  were  in  the  occupation  of  the  defendant's  tenant,  for  by 
his  laches  the  defendant  was  not  concluded;^  or,  that  the  enjoy- 
ment of  the  right  by  the  plaintift  was  under  the  express  leave  or 

1  Hill  v.  Warren,  2  Starh.  877.  And  ten  Stafford  (knil  Co.  v.  Hollen,  6  B.  &  a 
817. 

•  Co.  Lit.  66  a.  n.  (2).  Hutr.  &  BntL  ad.  ;  RnswU  v.  The  Men  of  Devon.  2  Tr.  671 ; 
Ijoriiid  «.  Racon,  i  Moss.  576,  G7tt ;  Fajme  e.  RoKt-n,  2  11.  Bl.  SiB. 

■  Cotterell  v.  Giilfiths,  i  Esp.  09  ;  A!l«n  v.  Ormani),  H  Ecst,  4 ;  Fay  v.  PrentiM,  9 
.lur,  877  ;  1  M  U.  &  S.  828 ;  Rok  x.  OrovBS,  S  M.  &  V,.  SIS ;  6  Scott,  N.  R.  645 ; 
Ncwhnll  n,  Ircson,  S  Ciiah.  685,  609. 

<  r,nkiD  V.  Oodsall,  2  Pcake'a  Caa.  15. 

•  Thayer  v.  Krooka,  17  Ohio,  489  ;  Troy  ».  Ch.  R.iilrt«il  Co.,  3  Foafr  (X.  H),  83. 

•  Daniel  v.  North,  11  F.ast,  372.    Ser  al«i  liaikor  v.  Kirhanlmii.  4  B.  &  Al>l.  578. 
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favor  of  the  defendant,  or  hy  mistake,  and  not  adverse  to  the  de- 
fendant's title.'  So,  the  plaintiff's  claim  to  the  natural  fiow  of 
water  across  or  hy  his  land,  without  diminution  or  alteration, 
may  be  rebutted  by  evidence  of  an  adverse  right,  founded  on 
more  than  twenty  years'  enjoyment,  to  divert  or  use  it  for  lawful 
purposes.*  If  the  act  complained  of  was  done  by  the  parol  licente 
of  the  plaintiff,  at  the  defendant's  expense,  this  is  a  good  de- 
fence, though  if  the  license  were  executory,  it  might  have  been 
void  by  the  Statute  of  Frauds;  for  even  a  parol  license,  when 
executed,  is  not  countermandable.^ 

§  476.  AbandonmeDt  of  rifiit.  As  it  is  the  enjoyment  of  an  in- 
corporeal hereditament  that  gives  the  prescriptive  ri^t,  so  the 
eeaiing  to  enjoy  destroys  the  right,  unless,  at  the  time  when  the 
party  discontinues  the  enjoyment,  he  does  some  act  to  show  that 
he  intends  to  resume  it  within  a  reasonable  time.*  Evidence  of 
abandonment  by  the  plaintiff  will  therefore  be  a  good  defence 
against  hia  claim;  and  the  burden  of  proof  will  bo  on  him  to 
show  that  the  abandonment  was  but  temporary,  and  that  he  in- 
tended to  resume  the  enjoyment  of  the  right.*  If  the  plaintiff, 
having  a  right  to  the  unobstructed  access  of  light  and  air  through 
a  window,  should  materially  alter  the  form  of  the  wall  in  which 
the  window  is  put  out,  aa  by  changing  it  from  straight  to  circu- 
lar, this  will  amount  to  an  abandonment  of  the  right." 

I  CAmpbell  p.  Wilson,  S  But,  204.  And  see  Broirn  v.  (Hj,  3  OieenL  12S ;  Ottes 
V.  Butler.  3  Humfh.  417 ;  Cooper  «.  Barber,  3  Taunt.  99. 

■  Heal  V.  Shaw,  0  East,  314,  per  Ld.  Ellraborough.  AdiI  see  Balaton  c.  Benatsd,  1 
C3arnpb.  1(13. 

*  Winter  D.  Brockwetl,  8  Eaat,  SOS.  See  also  1  Hstw.  2B  ;  Uggins  t.  Inge,  7  Bing. 
690  i  Webb  ir.  Paternoster,  Palm.  71 ;  Bridgpe  v.  BUncbard,  1  Ad.  ft  El.  G3«.  But 
DO  licf  nie  to  alter  windows  caa  be  inrerred  from  the  fact  that  the  adjoining  owner  wit- 
nesaed  the  slterationa  lu  they  wer«  going  on,  without  objection  ;  so  aa  to  prevtot  him 
from  afterwards  obetracting  them  br  boildins  on  bis  own  land.  Blancbard  s.  Bridgei, 
Ad.  *  El.  178.  1  e.  -B 

*  Hoore  V.  RawBon,  3  E  &  C.  332,  337,  per  Baylev,  J.  And  tee  Oarritt  v.  Bhaip, 
S  Ad.  &  El.  325. 

'  Ibid. 

*  Blanchaid  i>.  Bridges,  4  Ad.  &  El.  178. 
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PARTNERSHIP. 

§477.  Proof  of  partnenblp.  ThequestioDof  partnership  18  raised 
in  actions  either  between  the  partners  themselves,  or  between 
them  and  third  persons ;  but  the  evidence  which  would  prove  a 
partnership  against  the  partners,  in  favor  of  other  persons  is 
Bufficient.,  prima  facie,  to  prove  it  in  actions  between  the  partners 
alone,  and  also  in  actions  in  their  favor  ajs^inst  third  persons.* 

§  473.  Wlwre  Uiere  «e  aeveiBl  plalntlA.  It  Is  a  general  rule, 
that  where  the  action  is  hy  several  plaintiffs,  they  must  prove 
either  an  express  contract  by  the  defpndant  with  them  all,  or  the 
joint  interest  of  all  in  the  subject  of  the  suit.  If  they  are  jointly 
interested  as  partners,  they  may  sue  jointly  upon  a  contract  made 
by  the  joint  agent  of  all,  though  the  nbmea  of  all  are  not  expressed 
in  the  instrument  But  it  must  appear  that  all  who  sue  were 
partners  at  the  time  of  making  the  contract;^  (a)  foronewhohas 
bgen  subsequently  admitted  as  a  partner  cannot  join,  though  it  were 
agreed  that  he  should  become  equally  interested  with  the  others 
in  all  the  existing  property  and  rights  of  the  firm,  unless,  upon 
or  after  the  accession  of  the  incoming  partner,  there  has  been  a 
new  and  binding  promise  to  pay  to  the  firm  as  newly  constituted,^ 
or  unless  the  security,  being  negotiable,  has  been  transferred  by 
indorsement.^  Where  several  plaintiffs  sue  as  indorsees  of  a  bill 
indorsed  in  blank,  they  are  not  bound  to  prove  any  partnership, 
nor  any  transfer  expressly  to  themselves,  unless  it  should  appear 

Vt  640.     In  the  latter  com,  i 

Btitute  H  jNirtnership  in  le^I  h 

ouch  s  cniitracL     Ibid.     See  alao  Bond  o. 

'  Orel  V.  Portal,  3  Campb.  23S,  2iO,  n.;  Ege  v.  K;U,  2  Witts,  £32  ;  McGregor  n. 
CleTaland.  G  Wend.  *7S. 

■  Wilaford  v.  Wood,  1  Bsp.  132.  And  see  Wriglit  v.  Ruuell,  S  Wtli.  520 ;  S  W. 
Bl.  B3i  )  Ex  parte  Harsh,  2  Rom,  239.  The  mere  tranifer  of  ■  bdlance  due  to  tlie  old 
Ann  lQt«  the  oooks  of  the  neir  Arm,  do«  not  veet  in  the  latter  a  right  of  action  Tor  sDch 
balanoe,  Dtileu  the  assent  of  the  debtor  is  proved.     Armahy  v.  Famham,  18  Pick.  31S. 

*  Peas  V.  Hint,  10  B.  &  C.  122  ;  Ord  v.  Portal,  3  Caltipb.  S3B  ;  Ege  n.  Evie,  3 
Watts,  223  1  UcQregor  «.  Cleveland,  S  Wend.  47G. 

(a)  So  where  one  has  boiuht  all  the    tract  made  b;  IIlb  firm,     Ayree  c.  Oallnp, 
BSMta  of  a  firm  and  asanmei  toe  TMponal.     U  Ifioh.  18. 
bilitie*,  he  li  not  abln  t«  nu  on  a  cm- 
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that  it  had  once  beun  Bpcclall;  transferred  to  some  of  them,  and 
not  to  all.^  And  where  a  negotiable  security  due  by  one  firm  is 
indorsed  to  another  firm,  or  a  debt  is  due  in  any  other  form  by 
one  firm  to  another,  and  one  of  the  individuals  ia  a  partner  in 
both  firms,  no  action  can  be  maintained  for  the  debt,  for  no  one 
can  he  interested  as  a  party  on  both  sides  of  the  record.^  (a)  If 
business  is  carried  on  in  the  names  of  several  persons,  who  in 
fact  are  not  partners,  the  entire  Interest  being  in  one  only,  he 
may  sue  alone,  but  he  must  distinctly  prove  that  the  others  were 
not  his  partners;*  to  prove  which  they  arc  competent  witnesses.^ 
On  the  other  hand,  if  an  express  contract  is  made  with  one  alone, 
he  may  maintain  an  action  upon  it  in  his  own  name  only,  though 
others,  whose  names  are  not  mentioned  in  the  contract,  are  inter- 
ested in  it  jointly  with  himself,"  and  might  well  have  joined  in 
the  action.^  If  the  name  of  the  firm  has  remained  a.  long  time 
the  same,  but  the  partners  have  been  changed,  parol  evidence  is 
admissible,  in  an  action  upon  a  contract  made  in  the  name  of 
the  firm,  to  show  that  the  plaintiffs  were  in  fact  the  real  mem- 
bers of  the  firm  at  the  time  of  making  the  contract' (i) 

I  RordBSDz  e.  Leach,  1  Stark.  <4S ;  Hachel  v.  Einnear,  Id.  199. 

>  B<nanqu«C  c.  Wra;,  S  Taunt.  597  ;  Haiinvaning  b.  Kevrman,  2  B.  ft  P.  ISO ; 
Mnffntt  c.  Van  Millingen,  M.  lil,  n.  The  purcliaao  of  such  a  biU  or  note  would  be 
rVftanli'J  aa  payment  of  it,  for  acconnt  of  the  partner  in  question.  Ibid.  And  tlie 
giving  of  such  a  security  vould  Bi:em,  on  the  same  principle,  lo  amount  only  to  evidenue 
of  a  similar  payment. 

*  Tuetl  0.  Eln-oTthy,  H  East,  210  ;  Atkinson  «.  Laiag,  1  D.&Ry.  Cas.  16  ;  D«v«a- 
port  0.  Rackstrow.  1  C.  &  P.  SO. 

*  Parsonii  r.  Crosby,  5  Exn.  199  ;  Olossop  v.  C'>lniaD,  1  Stark.  2S. 

*  I.lovil  V.  Ar«hhowle,  2  THUut.  32t  ;  Mawtnan  c.  Gillett,  Id.  323,  n.;  Bank  of  St. 
Marv  V.  .St.  John,  25  Ala.  360. 

*  Levpck  V.  Shaftoe,  S  Eap.  4SS  ;  Skinner  e.  Stocks,  4  B.  &  Aid.  437;  Utd  n. 
Bnl.lwin,  6  Pick.  3iS.  Bnt  proof  that  the  contract  was  expntisly  made  with  one  alone. 
upon  his  aawrtion,  that  the  snlgcct-matter  was  hi»  sole  property,  will  ha  conclnsirH  to 
•defeat  nn  action  on  that  contract  by  all  the  partnen.  Lncas  v.  De  la  Coiir,  1  M.  & 
5.  249. 

'  MoUer  v,  Lambert,  2  Catnpb.  54S. 

(n)  Thejointandsejemlnoteofapart-  Me.  304 ;  Smith  p.  Losher,  S  Cow.  (N.  Y.) 

nerahip  is  not  eitinnniihed  by  itf  Iransfer  688.      And   one   partner,  even   after  the 

to  another  firm  composed  in  part  of  the  diasolulion  of  the  firm,  may  indorse   the 

aame  persons  ;  the  latter  linii  may  nego-  note  of  the  firm,  imyable  to  himself,  given 

tiate  the  note  to  third  persona.     Fulton  v.  before  the  diasnlution.     Temple  v.  Seaver, 

William*,  II  Gush.  108,  110.     Ifa  note  is  11  Gush.  (Mass.)  814  ;  Quinn  v.  Fuller.  7 

given  by  n  firm  to  one  of  its  menibera,  he  Id.  224  ;  Decreet  ■.  Bnrt.  Id.  551. 
cannot  sue  it  in  his  own  name,  but  he  may         (4)  If  the  note  of  the  Hito  JsgiTen  by 

indorae  it.  and  hia  indorsee  may  sue  ;  and  one  copartner  for  his  individual  debt,  ilur- 

if  one  partner  gives  hia  note  to  the  firm,  injt  the  continuance  of  the  pertnei^hip, 

they  cannot  sue  it,  but  their  indorsee  may  and  the  other  copartner,  wili  a  full  knovl- 

bring  an  action  thereon.     Ihid,  ;  Little  n.  edge  of  the  fact,  recopiijes  and  ratifies  the 

Rogers,   1    Met,   (Mass.)   108;  Thaver   V.  note   M  given  as  a  partnership  note,   it 

ButTuni,   1 1   Id.  398  ;  Davis  r.  BiigffS  39  Uierehy  hinda  the  firm.     Wheeler  b.  Riw^ 
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§  479.  Proof  of  partnsrabip.  The  usual  proof  of  partnership  is 
by  the  evidence  of  clerks,  or  other  persons,  who  know  that  the 
parties  have  actually  carried  on  busineae  as  partners.  Though 
the  partnership  was  constituted  by  indentures,  or  other  writings, 
it  ia  ordinarily  not  necessary,  in  an  action  between  the  partners 
and  third  persons,  to  produce  them.^  And  if  the  witness  called 
to  prove  a  partnership  in  fact  is  unable  to  recollect  the  names  of 
all  who  are  memberB  of  the  firm,  his  memory  may  be  assisted  by 
suggesting  them." 

I  480.  DefAQoa  as  agaloat  partners  In  defence  of  an  action  of 
atgumpsit  brought  by  partners,  the  defendant  may  show  any  sepa- 
rate agreement  between  him  and  one  of  the  jilaintiffs,  which 
would  have  been  available  if  made  by  all;  such  as  an  agreement 
by  one  to  provide  for  the  payment  of  a  bill,  accepted  by  the  de- 
fendant for  the  accommodation  of  the  firm;^  or  an  agreement 
with  the  drawer  of  a  bill,  by  A,  a  partner  in  the  house  of  A  it  B, 
to  provide  for  the  payment  of  the  bill,  which  was  negotiated  by 
them  to  tho  firm  of  A  &  C,  in  which  also  ho  was  a  partner.*  So 
where  the  defendant  has  allowed  to  ono  partner  the  amount  of 
the  partnership  debt,  on  settlement  of  his  private  account  against 
the  partner,  if  done  in  good  faith,  it  is  a  valid  defence  against 
the  firm.^(a)  So  if,  in  the  particular  transaction,  the  conduct  of 
one  partner  has  been  fraudulent,  as,  if  he  sell  and  deceitfully 
pack  goods  in  a  foreign  country,  to  be  imported  in  fraud  of  the 
revenue  laws,  it  is  a  good  defence  to  an  action  by  the  firm  for 
the  price,  though  his  partners  were  ignorant  of  tlie  fraud.*(J) 

I  Alderooii  B.  CUv,  1  Stark.  405  ;  Cotlver  ^d  Partn.  409  ;  Dutbin  e.  Woodmoa,  S 
Cush.  2bS. 

*  Atle,  vol.  i.  S  435  ;  Acem  v.  Petwmi,  1  Starlt.  400. 

*  RLchmnnd  v.  H«apy,  1  Stark.  202  i  Sjorrow  v.  Chismui,  9  B.  &  C.  241  ;  Johm 
e.  Yntra,  9  B.  it  C.  53S. 

*  Jacind  v.  Freuch,  12  Eii«t,  317. 

»  HenderBon  v.  WilJ,  2  Carapb.  661. 

*  Bigg*  ».  Uwrence,  S  T.  R.  154. 

8  Cosh,   (Mau.)  20.S.   208  ;  8we«t«r  v.  St«rk.   202  i  Jone«  b,   Yntes,   B  B,  &  C. 

French,  2  Id.  309;   Ganwvoort  v.   Wil-  532;  WallMo  ».  Ketiall,  7  Mepa.  &  W^Isb. 

liams,  14  Wenrl.  (S.  Y.)  130,140  ;  Hank  284,  278;  Story  on  Partn.  5218  ;  CoUvi-r 

orKeiiliickvo,  Brooking,  2  Liltell  (X.C),  on  Partn.  j  HZ.     But  see  I'uiily  v.  Pow- 

41.     Jlere  knowl«d(te  on  their  part  is  no  era,  8  Pa.  St.  892. 

proor  of  aaunt.     Elliott  v.    DuiUey,   19  [b)  Onn  partner  umnot  mHintain  an  ac 

Barh.  (N*.  Y.)  326.  tion  at  law  on  the  cornnants  in  tlienrtictes 

(a)  It  IH  aliioaTaliil  defence  a^insl  the  of  copartnership  to  recover  ilaniagfs  or  Ins 

fimi,  thoiiKh  the  partner  act  fraudulently,  copartiier  for  ni!>glecl  of   the   jiartnprahip 

if  the  creditor  act  in  good  faith.     Homer  business,    while   ihere    is   n   considerabla 

e.  Wood.  11  Cuah,  (Masa.)  82,  where  the  amount  due  from  him  to  himojiartner,  and 

anthonliea  are  reviened  ;  Grtely  r.  Wjeth.  the  di-bta  duo  bv  and  to  the  linn,  the  bur- 

10  N.   H.   IS  )  Kichmond   t.    Heajo',    1  di^n  of  wliidi  is 'to  be  liori!,>,  and  tlia  beQ»- 
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§  481.  Putnsn  Intar  •«•«.  As  letween  the  partiet  themselTeB, 
a  partnership  ia  coDBtituted  by  a  voluntary  contract  between  two 
or  more  competent  persons,  to  place  their  money,  effects,  labor, 
and  skill,  or  some  or  all  of  them,  in  lawful  commerce  or  buBi- 
ness,  with  the  understanding  that  t^cre  shall  be  a  communion  of 
the  profits  thereof  between  them. '  {a)  The  proof  of  the  partner- 
ship, therefore,  will  be  made  by  any  competent  evidence  of  such 
an  agreement  If  it  is  contained  in  written  articles,  these,  in  an 
action  between  the  partners,  must  be  produced  or  proved;  and 
the  parties  themselves  will  be  governed  by  their  particular  terms, 

'  Sli-17  on  Partn,  j  2  ;  8  Kent,  Comm.  pp.  23,  24:  Collj-er  od  Paitii.  [■.  2.  A  enr- 
SFon  'o-lliii);  out  hi*  basintisii,  bnt  I'etiining  «  miiirty  of  the  lirat  yrafa  net  j>roGta,  for 
introducing  liia  (latieiits  to  hia  Biicvcssor,  tad  ntliur  like  serTiccB,  held  not  1  partner. 
HawlinsHin  e.  CUrk.  15  M.  4  W.  2a2.  A  proprietor  of  >  ni;iiai«)*r  sellinj;  out,  bui 
rebiinJQK  a  share  in  the  pnifita,  held  a  pBrtnrr,  indin'  the  druuinBtaiiuea  of  the  case, 
Barry  v.  Neaharn,  lU  Jur.  1010.     And  see  Pott  v.  Eyton,  IG  Law  Joum.  k.  s.  257. 


fit  enjoyed,   by   the  pitrtnrrs  in   certain  So  the  parties  who  prosecute  a  lav  «iit 

p^oportion^  are  not  nil  »ett]"t.     Crt|H<u  v.  joiutlj  are  not,  as   between   themselves, 

Barrawa,  1  Grav   (Mass.),  S7d,  382.     In  iiarlderg,  in  reference   to    the    property, 

nich  *n  action,'if  tbere  nre  scTcral  pnrt-  wiUon  v.  Cobli,   2S  K.  J.  &].   177.     An 

nera,  all  must  join  ii|jHinat  the  delimment  agreeiiieiit  bv  which  one  receives  a  certaja 

memlier   of   tbe    liriii.      Ibid.      No    ac-  i«r  cent  of  the  profits  as  comjieusation  fur 

tinn  nt  law  dan  be  mnintained  on  a  joint  hia  services  haa  hren  held  not  to  iiiahehitn 

asreenienthy  the  plniiltiQsaiid  defendants,  a  partner,  as  b>-tw«i-u  him  and  others  ttt- 

who  were  all  muinbers  of  the  aame  jaii]t-  ■  tereateil  iti  the  praRta.     Smith  t>.  Bodine, 

sbK'k  corapany,  ronned  to  parchaae  a  ves-  71  N-  V.  SO. 

sel  of  the  pUiritiSs.     Hyrlck  v.  Dame,  9  For  other  casrs  in  which  the  facts  were 

Cush.   (Mass.)  243;  Grseii  v.   Chapmiin,  heldeitherHiiOli-ient  orinsuffiuieuttoeatali- 

27    Vt.    23fi  ;  Collamer  v.    Foster,  28   Vt  lish   h  partnership,  see  Judsoii  v.  Adama, 

TG4.      Where  two   perMma   do    business  S  Ciish.  (Mnsa.)  5S6  ;  Fay  v.  Nahli-.  7  li). 

under  tho  name  of  one.  of  them,  a  bill  IS3  ;  Trowlirid;^  *.  Scadder,  11  Id.  S3  i 

drawn  on  that  person,  and  by  him  Mcepteii,  Dennv  b.  Cnlmt,  8  Met.  (ItCaas.)  82  :  Rmd- 

19  presumed  ill  law  to  bind  Mm  only,  and  leyir.  AVbiCe,  10  MeL  (Ma.HS.) -tOS:  Enliueti 

not  the  firm.    Mercantile  Bank  d,  ikix.  3i  r.    I'urter.   SB    Me.    1.17  :    KnowUon    p. 

Ma.  51)0.  Ree.1,  38  Id.  21fl  :   ftmchor  «,  Cillev,  Id. 

(a)  ATnadewithHthefallowin);sgrep-  CSS;   lUpW  r.   Colby.   23  N.   H.   438, 

nieiit  in  wiitin^' :  "  S<dd  It,  on  jo'iit  ac-  Newnun   n.   Baan,  1  Id.  03  :  IVIknnp  r. 

toniii   with   A.   two    tlion.'mnd    tmiei  of  Wen.leli.  1    Id.   176;   Hatch   r.    Foalcr. 

CftndleH  at  twenlv-aiK  cents,   six   moiitliH  27  Vt.  Sl.^i ;  Pennimaii  r.  Miinson,  Sfi  Vt. 

from  delivery  ;  B  to  be  allowed  two  and  a  ]81;  M.iaim  v.  P  .rrer,  M.  72-2  :  Nr>ve-  r. 

half  iKT  cent  on  aalea ;  on  all  sales  not  a\f  Unahtiiaii.  2S  M.  S9n ;  Broi-kwnv  r.  Rnr- 

proved  by  A,  B  U  to  giiamiiee  tbi'  same,  iiaj^  18  B«rK  (N.  Y.)  .'J09;  ditAill  Bank 

m-eiviiifi;  a  commission  of  two  und  a  half  t>.  Gray,  W  Id.  471  ;  Vas^uir  r.  (^nnip.  Id. 

Er  ceiit:for  one-lialfof  thesalesmadeby  341  j    HixlgmaD   r.  9rairh,    13   M.   302: 

heia  topassoverthepaporto  A;  there  Smith  c  Wrij^ht,  G  Sandf.   (V.  Y. )  113  i 

n^■  til  1*  no  chai;ges  for  BlornBe  ;  pronertv  Waihworth  n.  Munning.  4  Mri.  SB  ;   Piir- 

In  store  to  be  eovejwi  by  insuranve  by  6  son  d.   Stelnmyer,  4  Riidi.  (S.  C.)  309  ; 

for  joint  account  and  expeiiHi  ;"  and  the  Blue  v.  LeaihetB,  15  111.  31 ;  StoallinKs  e. 

partiea  acted  under  and  in  pursuance  of  Baker,  16  Ho.  481  ;  Tibhatts  e.  Tibbatts, 

this  agreement.     Held,   that  this  eonitti-  6  Mi'Lsan.  C-  (^  811 ;  Stocksr  f.  Brocfcrt- 

tuted  a  sale  of  an  nndivideil  half  of  the  bank,  5   East.   Ltv   ft  Eq.  67;    Peel  •. 

<-and!esb7AtoB,and  did  not  make  A  and  Thomat,  29  Id.  276, 
B  iwrtners  in  regard  thereto.     Uawee  v. 
Tiitiiighast,  1  Onty  (Maas.),  28S. 
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but  their  precise  limitatioDS  will  not  affect  strangers,  to  whom 
they  are  unknown.' (a) 

§  482,  aa  agalnat  third  peraons.  In  favor  of  third  persons,  and 
againut  the  partners  themselves,  the  same  agreement  ouprht  ptner- 
ally  to  be  established  by  such  competent  evidence  as  is  accesaible 
to  strangers.  Whore  there  is  a  community  of  interest  in  the 
property,  and  also  a  community  of  interest  in  the  profits,  there 
is  a  partnership.  If  there  is  neither  of  these,  there  is  no  part- 
nership. If  one  of  these  ingredients  exists,  without  the  presence 
of  the  other,  the  general  rule  is,  that  no  partnership  will  be 
created  between  the  parties  themselves,  if  it  would  be  contrary 
to  their  real  intontiona  and  objects.  And  none  will  be  created 
between  themselves  and  third  persons,  if  the  whole  transactiong 
are  clearly  susceptible  of  a  different  interpretation,  or  exclude 
some  of  the  essential  ingredients  of  partnership.*     The  cases  in 

1  Wiuibip  K.  Uoiud  StaUii  Bank,  5  P«tpra.  G29 ;  Gill  v.  Eutm,  6  .S.  &  R.  333  ; 
Churoliman  c.  Siiulli,  6  WlinM.  H6;  Tillier  v.  WliitehMd,  I  D«U.  269;  Unitcil  States 
BhiiIi  c.  Kiiinev,  S  llason,  176. 

*  Story  on  Purtn.  §  30.  This  learned  aatlior  proneetls  to  disruBB  tlie  distinction  \x- 
twcen  all  agiwnitlit  lor  o  c-omiicnsation  jimiiortiouad  to  the  jirofits,  Biiil  iin  apvenient 
for  an  interest  in  such  profits,  so  as  to  eutitle  hini  to  an  account  ns  a  mrttipr.  and  then 
oWrvHS  as  follows:  "Admitting,  lioM'cver,  that  r  [iHiliuipation  in  tnc  jiiiilits  will  or- 
dinarily establbh  the  existciicB  of  a  {lartnership  b«tHfi-n  the  partti'B  in  Invor  of  thiid 
persons,  in  tbe  absence  of  all  oUier  oppwiiiif!  cirrumstaDcra,  it  rrmaina  to  consider 
wliether  the  rule  ought  to  lie  rccurded  as  novtliing  more  than  mere  piTsuniptive  proof 
thereof,  nnd  therefore  liable  to  be  leprlled,  and  overcome  by  other  riri'unistnni'pp,  and 
not  as  of  itself  overcoming  or  controllinu  Ihfm.  In  otiier  words,  the  jiufstion  is, 
irhethcr  the  circumstances  under  nlilcb  the  psilicipltiOD  in  the  pTolits  oiistfi  may  not 
qualify  the  prestimptiou,  and  satisfactorily  prov<-  thiit  the  portion  uf  the  ]trotits  is  taken, 
not  in  the  cliarai'ter  of  a  partner,  but  in  the  character  of  an  agi'iit,  as  ■  inei'e  compen- 
sation for  labor  and  serviues.  If  tlie  latter  tw  the  tm»  predicament  of  the  party,  and 
the  whole  transaction  admits,  nay,  requii-es,  that  very  inteqiretation,  where  u  tl'ie  iiile 
of  law  which  forces  upon  the  transaction  the  opposite  inteqiretation,  and  teiiniiri  the 
conrt  to  pronounce  an  agency  to  be  a  parlnrrsiii^i,  contrary  to  the  truth  of  the  facts  nud 
the  intention  of  the  i^rties  f  Now,  it  is  precisely  njxin  this  very  ground  that  no  suih 
absolute  rule  evista,  and  that  it  is  s  mere  preiinm]ition  of  law,  irhich  prevflils  in  the 
absence  of  controlliuR  circumstances,  hut  is  contmlled  liy  them,  that  tne  dwtrine  in 
the  antborities  alluded  to  is  founded.  If  the  partii'i|>ntion  in  the  prolits  enn  be  clemly 
nhovrn  to  he  in  the  character  of  agent,  then  the  presiiniiition  of  partnership  is  rejielled. 
In  this  way  the  law  tarries  into  eff.T.t  the  actual  intention  of  the  {larUes,  and  violntei 
none  of  its  own  eatablislied  rnles.  It  simply  refusen  to  mnlie  a  person  a  partner,  «ho 
is  but  an  agent  lor  a  uoiii[>pnsntion,  payable  out  of  1h<>  pi-ofits:  anil  there  is  no  haiil- 
«bip  u]ion  tliird  pereons,  since  the  party  do«  not  hold  hiniself  nut  as  mure  than  an 
airant.  Thb  ijuatiiicAtiaD  of  the  rule  (the  nlle  itMcIf  being  bnilt  upon  an  nriiUcinl 
foumiation)  is,  in  truth,  but  carrj'ing  into  efTi'ct  the  ri'al  iiitentiim  of  the  parties,  and 
would  seem  far  more  consonant  to  .justice  end  eitnity,  than  to  enforce  an  opponitc  doc- 
trine, which  must  always  carry  in  iln  train  serious  mischiefs,  or  ruinous  results,  never 
contemiJated  by  the  parties."  Id.  %  SS.  And  after  dtintr  and  rnmnieTiliiiK  on  llie 
principal  cases  upon  tliia  sntgect,  he  concludes  thus;  "  These  may  suiiice  bx  illustra- 

(3)  As  between  the  partners,  the  books  at  the  trial  to  be  kept  in  such  a  way  tlint 

of  the  firm  are  evidenre.     Clieever  b.  la-  the  relative  liabilities  of  the  partners  «in- 

niar,  Id  Hun  (N'.  Y.).  ISO:  Bnin?  «.   Me-  not  be  ascertained,  this  furnishes  a  strong 

flinn,  8  Or,  468.     If  the  bonks  are  kept  piTsiimption    nenin^t   him.      Dimond   v. 

by  one  of  the  portners,  and  they  are  found  Henderson,  47  Vise-  172. 
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which  a  liability  as  partuerB  as  to  third  persons  exists  have  been 
distributed  into  Qve  clasBes.     First,  where,  although  there  is  no 

tionB  of  the  distinctioa  above  alluded  to.  The  whole  foundation  ou  which  it  nata  a, 
tlut  DO  partuerabip  is  intended  to  be  created  by  the  parties  inter  aae  ;  that  tbe  agent 
ii  not  clothed  with  the  general  puweis,  rigtits,  or  duties  of  a  partner;  that  the  sLitTe  in 
the  prolils  given  to  hiiu  ia  nut  deaigued  to  matcH  liim  u  partner,  eithur  in  tlie  capital 
Mock  or  in  the  profits,  but  tu  eii:ita  lib  dilisi  nix,  and  ucure  hia  personal  akill  lod  ex- 
ertions, as  so  agent  of  the  cooceni,  and  is  contemplated  merely  sb  a  compeuBStiau 
therefor.  It  is,  therefore,  not  only  sunceptiLile  of  faciug  treated  purely  as  a  cuse  of 
■geiii'y,  but  in  reality  il  is  |>os)tiTely  and  absolutely  so,  an  far  as  the  intention  or  the 
parties  can  accomplish  tbe  object.  IJiider  sutli  >:in:uiiiHtauces,  wlial  grouud  is  tb<?re  in 
reason,  or  in  eijnity,  or  in  natural  juatii:u,  why  iu  fsrur  of  third  ]vrM)iie  tliia  intention 
should  be  overthrown,  and  another  rule  aubiitituted,  which  niiuit  work  a,  nianirest  in- 
justice to  the  a^nt,  and  has  lint  Olierateil  either  as  a  Inud,  or  a  dnsit,  or  an  inlentioual 
nronfi  ujion  third  jierMns  1  Why  should  the  a^nt,  who  is  by  tiiis  very  agreement  de- 
prived ol  all  power  over  the  capital  stock,  and  the  liisposul  of  the  funds,  and  rven  of 
the  ordinary  righte  of  a  partner  to  levy  thereon,  and  an  account  thereof,  be  thus  sub- 
jected to  an  unliniii«d  respouaibtlity  to  third  persoiis,  from  whom  lie  has  tskm  no  more 
of  the  funds  or  profits  (and,  indeed,  ordinarily  less  so)  than  he  would  lisve  taken,  if  the 
compensation  had  been  fixed  and  shsolute,  ineteod  of  being  contingent  ^  If  there  be 
any  stubborn  rule  of  law  which  establUhea  such  a  doctrine,  it  must  l-e  obe3'td  ;  but  if 
none  such  exist,  then  it  is  assnmiiig  tlie  very  ground  in  contri'veisy  to  assert  tliiit  it 
flnns  from  geneml  analogies  or  principles.  On  the  contrary,  it  may  be  far  more  cor- 
rectly said,  that  even  admittin|r  {u'ha^  as  a  matter  unaffected  by  decisions,  and  to  lie 
reasoned  out  upon  original  principles,  might  veil  be  doubted]  that  where  each  parly  is 
to  take  a  share  of  tbe  pralits  indeUnitety,  and  is  to  bear  a  proportion  of  the  losai-s.  each 
having;  an  equal  right  to  act  as  a  prtncipal,  as  to  the  protiU,  although  the  capital  stuck 
migbt  belong  10  one  ou]}',  it  shall  constitute,  as  to  third  peiaons,  a  case  of  partnership; 
jel  that  rule  ought  not  to  apply  to  rases  where  one  party  is  to  act  manifestly  as  the  niera 
agent  for  another,  and  is  to  receive  a  com]iensation  for  his  skill  and  services  only,  and 
not  to  share  as  a  partner,  or  to  possess  the  rights  and  powers  of  a  partner.  In  short, 
the  true  rule,  tx  aquo  el.bono,  would  seem  to  be,  that  the  agroement  and  inlentiun  of 
the  parties  themselves  should  govern  all  the  i'av>a.  If  they  intendeil  a  partnership  in 
a  capital  stock,  or  in  the  profits,  or  in  both,  then,  that  the  same  rule  should  apply  in 
favor  of  third  persons,  even  if  the  agreement  were  unknown  to  them.  And,  on  the 
other  hand,  if  no  such  partnership  were  intended  between  the  jiartica,  then  that  t1iet« 
should  bt)  none  aa  to  thinl  persons,  unless  where  the']>arties  had  lield  themselves  out  as 
partners  to  the  public,  or  their  conduct  operated  as  a  fraud  or  deceit  upon  third  per- 
sons. It  is  upon  this  foundation  that  the  decisions  rest,  which  alGrm  the  tnith  and 
com-ctness  of  the  distinction  already  considered  as  a  (]ua1ilication  of  the  more  funeral 
doctrine  contended  for.  And  in  this  view  it  is  difficult  to  perceive  why  it  has  not  a  just 
support  iu  reason,  and  equity,  and  public  jwlicy.  Wherever  the  prulita  and  ]n>i<ies  ar« 
to  lie  shared  by  the  parties  in  lixeil  proportions  and  shares,  and  each  is  intenile'l  in  he 
clotbnd  with  the  powers,  and  rights,  and  duties,  and  responsibilities  of  a  princi|<al, 
eitber  as  to  the  cspital  stock,  or  the  profits,  or  both,  there  may  lie  a  just  ground  to  no- 
sert,  in  the  absence  of  all  controlling  stipulations  and  circumstances,  that  they  inlend 
a  partnership.  But  where  one  )>arty  is  stripped  of  the  powers  and  rights  of  a  ]>artupr, 
and  clothed  only  with  the  more  limited  powers  and  rights  of  an  agent,  it  smmt  harsh, 
if  not  unreasonable,  to  crowd  unou  him  the  duties  and  responsibilities  of  a  jiartner, 
which  he  has  never  assumed,  ond  for  wliich  lie  has  no  reciprocity  of  (vward  or  interest 
It  has,  tberefore,  been  well  rtaid  by  Mr.  Chancellor  Kent  in  his  learned  Coinmi-ntarics, 
that  '  to  be  a  partner,  one  must  havo  such  an  ititerest  in  the  profits  as  will  entitle  him 
to  an  account,  and  give  him  a  specific  lien  or  prpference  in  [laymcnt  over  other  creditor*. 
There  is  a  distinction  between  a  stipulation  for  a  compensation  for  labor  proportioned  to 
the  profits,  which  does  not  make  a  peraon  a  partner  ;  and  a  stipulation  for  an  interpst 
in  such  protlta,  which  entitles  the  party  to  an  account  as  a  partner.'  And  Mr.  Collycr 
has  given  the  same  doctrine  in  equally  expressive  terms,  when  he  says,  that  in  order  lo 
constitute  a  communion  of  profits  between  the  parties,  which  shall  make  them  partnera, 
the  interest  in  Che  profit  ninst  be  inutnal ;  that  is,  each  person  must  have  a  specific  in- 
.^  tereitt  in  the  profits,  as  a  principal  trader."     Id,  £S  4S,  49.  (o) 
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commuDity  of  intereat  in  the  capital  stock,  yet  the  parties  agree 
to  have  a  community  of  interest  or  participation  in  the  profit  and 
loss  of  the  business  or  adventure,  as  principals,  either  indefinitely 
or  in  fixed  proportions.  Secondly,  where  there  is,  strictly  speak- 
ing, no  capital  stock,  but  labor,  skill,  and  industry  are  to  be 
contributed  by  each  in  the  business,  as  principals,  and  the  profit 
and  loss  thereof  arc  to  be  shared  in  like  maimer.  Thirdly, 
where  the  profit  is  to  be  shared  between  the  parties,  as  principals, 
in  like  manner,  but  the  loss,  if  any  occurs  beyond  the  profit,  is 
to  be  borne  exclusively  by  one  party  only.  Fourthly,  where  the 
parties  are  not  in  reality  partners,  but  hold  themselves  out,  or 
at  least  are  held  out  by  the  party  sought  to  bo  charged,  as  part- 
ners to  third  peraons,  who  give  credit  to  them  accordingly. 
Fifthly,  where  one  of  the  parties  is  to  receive  an  annuity  out  of 
the  profits,  or  as  a  part  thereof.  ^  Wherever,  therefore,  the  evi- 
dence brings  the  case  within  either  of  tliese  classes,  a  partner- 
ship, as  against  the  parties,  will  be  suHiciently  proved,  (a) 

§  483.  In  oontraot  against  paitnera.  It  is  essential,  in  an  action 
ex  contractu  againit  partners,  that  the  evidence  of  partnership 
should  extend  to  all  the  defendants;'  otherwise  the  plaintiff  will 

'  Swry  on  P«rtti.  {  54  ;  Id.  g$  55-70  j  CoUyer  on  P»rtn.  c.  1,  J  2,  pp.  43-68. 
'  Youtig  c  Hunter,  i  TauoL  582.     In  asaumpfil,  the  fai:t  of  partnerabip  u  pot  in 
iBSOD  bj  the  plea  of  non  tuntrnptU.     Toiulinsou  c.  Collett,  3  BUckf.  *8S. 

».  Olil  CoIoiiT  R.   R.,  6  Gray    (Mum.).  (i)  Wliero  one  lends  money  to  a  firm, 

68;  Fitiho,  Hftrrinston,  13  Giay  (Mnis.),  nlikli  money  la  lo  be  paid  beck  absolutely 

468 :  BrigbBm  o.  Dnim,  2S  Vt  1  ;  Lrgett  witliout  rcjfard  to  the  profits  of  tbe  firm, 

V.  Hyde,  E8  K.  Y.  272  ;  Psrsons  on  Part-  the  fact  that  he  is  to  reoeiM  a  part  of  the 

nerxhip,  71,  and   n.    (/) ;   where  the  Iruo  pmfits  do<^  not  make  him  a  partner,  as  lie 

■    ■  "       "  *o  U',  "  Did  the  snpposeii  purt-  doea  not  sliare  the  riik  of  loss.     Enger  r 


ar  acTiiiire  by  his  bargain  any  propi'rt.y  in,  Cniwfonl.  7fl  N.  V.  97.  Nor  is  he  if  ha 
.-  any  control  over,  the  profits,  while  they  takes  lart  of  the  profits  as  interest  Hart 
remained  undivided  ?    If  bo,  b«  is  liable     p.  Kelley.  83_Pa.  St.  286. 


M  thin!  persons,  and  otherwise  not,"    Also  n-Cfives  the  shnre  of  tlie  profilH  qua  p^oHt^ 

BralsT  If.  r,o.l'laTil.  46  Me.  14S  ;  Atherton  he  i>i  liable  as  partner  to  third  i«rtie». 

V.  Tiltrtn.  44  N.  H.  4.'i2.    In  Cox  v.  Hick-  LeeRett  v.  Hyde,  68  N.  Y.  272. 

man,  8  H.  L.  Ca.it^  268,  308,  and  B.  c.  9  Where  iieraons  agree  to  sliare  the  profits 

C.  B.  N.  a.  47,  it  is  held  that  the  test  of  a  biisinesa.  an  agreement  between  tlicm- 

whelhiT  a  [leraon  who  is  not  an  ostensible  eelvea  that  they  ahnll  not  be  partiiem  will 

partner  in  a  trade  is  neTe^heles<^  in  com-  not  affect  third  parties.     Hsas  v.  Kuat,  IS 

templntion  of  law,  a  partner,  is  not  whether  Hnn  <N.  Y.),  526. 

he  i»  entitled  to  p«iliri|*tion  in  the  profits,  Sorietiea  and  club*  formed  for  political 

— although  this  affords  co),'eiit,  often  con-  or  social   purposes  —  e-   ?-   the   so-called 

elusive,  evidence  of  it,— but  whether  the  "Granaea''— are  not  partnersliiijs.     liich- 

trade  has  Wen  cnrrieil  on  bv  persona  act-  mond  n.  Judy,  6  Mo.  App.  466  ;  Edgetly 

ing  on  his  behalf.    Thia  nilek  followed  in  v.  (Jn^lne^,  9  Meb.  130. 

Kilshaw  V.  Jukes,  3  H.  4  S.  847,  and  Ens-  ^^'l>'-rc  a  number  of  people  act  as  a  cnr- 

li-h  and  Irish  (hurch  University  (m  re,  I  poration,  under  a  coq-orate  name,  without 

H.tSl.Sn.    Si-'enlso,  upon  this  and  otln-r  any   h'«al  orRaniiiatiriii.  their  liability  to 

kindred  points,  a  valuable  paper  in  17  Am.  third  [wrties  is  thnt  of  cojartners.     Mar- 

L.  Ihv.  209,  on  the  "Critanaof  Partner-  seilteK,  &c.  Co.  v.  Aldrich,  86  III  604. 

•hii^*^ 
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be  nonsuited.  But  the  utmost  strictness  of  proof  is  not  required ; 
for  though,  where  they  sue  as  plaintiffs,  they  may  well  be  held 
to  some  strictness  of  proof,  because  they  are  conusant  of  all  the 
means  whereby  the  fact  of  partnership  may  be  proved ;  yet  where 
they  are  defendants,  the  facts  being  less  known  to  the  plaintiff, 
it  is  sufficient  for  him  to  prove  that  they  have  acted  as  partners, 
and  that  by  their  habit  and  course  of  dealing,  conduct,  and  de- 
claration, t^ey  have  induced  those  with  whom  they  have  dealt  to 
consider  them  as  partners. '(a)  Hence,  if  two  persons  have  in 
many  instances  traded  jointly,  this  will  be  admissible  evidence 
towards  the  proof  of  a  general  partnership,  and  sufficient,  if  the 
instances  of  joint  dealing  outweigh  the  instances  of  separate 
dealing,  to  throw  upon  the  defendants  the  burden  of  proving  that 
it  was  not  such  a  partnership.'  And  though  the  partnership  was 
established  by  deed,  yet,  against  the  parties,  it  may  be  proved  by 
oral  evidence  of  partnership  transactions,'  or  by  the  books  of  the 
firnL*(i)    But  evidence  of  general  reputation,  or  common  report 

>  2  Stnrk.  E¥id.  685,  B86  ;  Evans  o.  CnrtU,  2  C,  i  P.  298.  If  it  be  clear  that  Um 
partjr.  at  the  time  of  the  acta  and  aJmiinionB.  was  not  a  [lartner,  lbs;  will  not  reader 
Lim  liable  for  i  prior  delit  of  the  firm.  Sarille  v.  Robertaon,  4  T.  R.  720.  Nor  vilt 
an  Bilmissiou  of  a  partnersliip  in  one  tniniiai:Iion  hind  tlte  pHrly  as  a  partner  in  another 
matter  not  connected  with  it.  De  Berkom  v.  Smith,  1  Esp.  29.  If  the  articln  of  co- 
pai'tneraliip  are  produced  in  evidence  aeaiast  the  firm,  it  will  be  aufficient  to  proTe  the 
signatures  of  those  who  are  parties  ^a  the  suit.  Beauh  v.  Vauderwater,  1  SandC  ti.  C. 
265. 

'  Newnhim  v.  TethrioRtOD.  cited  in  Collyer  on  Parte,  p.  450  ;  Etheridge  e.  Bianef, 
9  Pick.  272.  The  signature  of  n  joint  note  by  two  iieraonsi  is  no  evidence  of  a  partner- 
flhip  between  (hem.  Hopkins  v.  .Smith,  II  Johns.  ISl.  But  the  siKnature  nf  the  name 
of  a  firm  ia  evidrnee  Rfpiinst  the  peraon  aignin({  it,  that  he  is  one  of  the  partners.  Spen- 
uer  e.  Billing,  3  CKmpb.  312. 

»  Alderaon  u.  Clay,  1  Stark.  405 ;  Widdifleld  p.  WiddiEeld,  2  Biun.  249  ;  Allen  e. 
Bostain,  11  S.  J(  R.  362. 

*  Kichter  e.  Seliu,  S  3.  &  R.  425  ;  Champlin  c  Tilley,  S  Day,  SOS  ;  HiU  v.  Han- 
cheater  Waterw.  Co.,  2  X.  &  U.  573. 

(□)  Where  one  represents  himself  or  inf^  with  them  are  admissible  as  witnesses 
causes  otlkCTS  to  represent  him  as  being  a  to  testify  to  these  faela.  Parshnll  o.  Fisher, 
memlu-r  of  their  firm,  he  is  liable  to  thuse     43  Mich.  629. 

who  tnule  with  the  dna,  bulievinj;  him  to  In  settling  the  nfTiiirs  of  a  firm,  where 
be  a  partner.  Bice  v.  Barrett,  116  Mns-s.  it  was  found  that  the  same  partners  carried 
S13  i  Rowhind  v.  Long,  45  Md.  43»  ;  on  business  in  two  places,  under  different 
Braaman  v.  McOuire,  32  Ark.  733.  To  names,  it  was  held  that  all  the  asseU  of  the 
establish  this  liability  he  must  know  or  two  notniuol  firmsshould  be  applied  topay- 
have  reason  to  know  that  he  is  regarded  iuf!;all  tlieercditorsof  both,  n;  Williams, 
ax  ft  iHrtner.     ite  Jewett,  15  Bankr.  Reg.     8  Wood  C.  C.  493. 

126.  {b)  Entries  in  the  books  of  a  Ann  are 

Where  the  ptaiutiff  seeks  to  Ex  a  lia-    not  evidence  against  anj  one  to  show  that 

bitity  on   the  defendants  as  partners  by    he  is  a  member  nf  the  firm.      Robins  o. 

reason  of  theircarrying  on  business  in  such     Wiple,  111  Mass.  244-     Nor,  in  a  suit  be- 

' )  hold  themselves  out  to  the     tWL-en  pBrtners,  areentrienin  tlieplaiotilTa 

books,  cbargingtlie  defendant  as  a  partner, 

admissible.    Mc^~anul^a  v.  Draft,  40  Iowa, 

413. 
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of  the  existence  of  the  partnership,  is  not  admiBsible,  except  in 
corroboration  of  previous  testimony;  unless  it  be  to  prove  the 
fact,  that  the  partnership,  otherwise  shown  to  exist,  was  known 
to  the  plaintiff.i(a) 

§  484.  Proof  by  deolaratloiu  and  admiaBiona.  A  partnership 
may  also  be  proved  against  the  parties,  by  their  respective  decla- 
ratiojia  and  admUHont,  whethei'  verbal,  or  in  letters  or  other 
writings.  Thus  where,  upon  the  trial  of  the  question  of  partner- 
ship, the  defendants,  in  order  to  render  a  witness  competent, 
executed  a  release  to  him,  the  release  was  permitted  to  be  read 
by  the  plaintiff,  as  competent  evidence  in  chief  to  establish  the 
partnership.' (ft)  So,  also,  an  entry  at  the  custom-house,  by  one 
partner  in  the  name  of  the  firm,  is  admissible,  though  not  con- 
clusive evidence  for  the  same  purpose.'  In  other  cases,  the  act, 
declaration,  or  admission  of  one  person  is  not  admissible  in  evi- 
dence to  establish  the  fact  that  otheiB  are  his  partners,  though 
it  is  ordinarily  sufficient  to  prove  it  as  against  himself.  *  (c)  But 
if,  in  an  action  against  three  as  partners,  two  have  acknowledged 
the  existence  of  articles  of  copartnership,  which  the  third,  on 

1  Allen  i^.  Rostain,  11  S.  &  R.  S02,  Wbitney  «.  Sterling,  11  Johns.  21G  )  Bernard 
«.  Tormiiue,  5  Gill.  &  Johns.  883.  S«t)  also  Gowan  i>.  Jackson,  20  JohoB.  17S  ;  Halli- 
day  n.  McDougall,  20  WVnd.  81  ;  Branij  v.  Ferriaav,  IS  La.  29S. 

'  Oibboaa  v.  Wilcox,  2  Stark.  43.  And  tiec  Pnrker  v.  Barker,  1  B.  &  B.  9.  Dec- 
eltratioas  made  to  a  third  |>enion  arc  admiiiaible,  though  not  made  in  the  presence  ot 
the  other  jiartiea.     Shott  v.  Streattield,  1  H.  &  Bob.  8. 

■  Ktlia  0.  WatsoD,  2  Stark.  433. 

*  Biii^ne  o.  De  Taatat,  3  Stark.  G3  ;  Flower  n.  Yonng,  3  Campb.  240 ,  Tinkler  d. 
WalpoK  U  tjist.  226  ;  Cooper  i>.  South,  4  Tiiiint.  802  ;  Whitney  v.  Ferris,  10  Johns. 
Bfi  ;  Tuttle  v.  Cooj^r,  5  Pick.  414  ;  Rohbins  v.  Willard,  8  Pick.  484  ;  McPherson  v. 
Rith1ion«,  7  Wend.  216.  Si-e  nnle,  Tot.  i.  j  177  ;  McCutchiii  v.  Bankslone,  2  Kellv, 
•214  i  Grafton  Bank  c.  Moore,  13  N.  H.  90. 

(t)  Brown  v.  Rains,  G3  Iowa,  81  ;  Sa-  general  repon  or  the  reputiition,  he  ia,  aa 

ger  i:  Turi|vr,  3S  Mich.  2G8  ;  CarlloD  v.  to  third  purtiea,  a  partner.     Campbell  v. 

Ludlow  Woollen  Mills,  27  Vt.  498  ;  Brown  Hastincs,  supra. 

V  Cmndall,  11  Conn.  B2  ;  Bowtn  e.  Ruth-  (6)   Where  three   parties  arc   sued   aa 

erford,  60  111.41.    Such  general  reputation  partifers,  and  no  Hrvice  is  made  on  one, 

dopn  not  make  ancb  a  pnma  fncie  case  as  his  declarations  are  inadmLsBibls  as  proof 

calls  on  the  defendant   to  introduce  any  of  the  partnership.      Smith  V.  Hulett,  65 

evidence  to  rebut  it    Taylor  r.  Webster,  111.  495. 

89  N.  J.   L.   102.     And  see  jmt.  §  485.  (e)   AUcott  v.  Strong,  9  Cnsh.  (Msja.) 

The  partnership  cannot  he  proved  by  the  G23  ;  Dutton  v.  Wooilninu,  Id.  255  ;  Chase 

report  of  a  mercantile  ogentv,  for  this  is  o,  StevenB,  19  N.  H.  4flS.     And  such  ad- 

hesrsBV.     Cook  v.  Penrhyn  .Slate  Co.,  36  miasions  need  not  be  mode  at  the  exact 

Ohio  St  13G  ;  Campbell  b.  Hastings,  29  time  at  which  the  cause  of  action  arose,  if 

Ark.  512.     But  evidence  of  general  reini-  they   are   sufficiently  near   it   to   allow  a 

tation   is  admissible  on  the  question   of  i-easonable  inference  that  the  partnership 

whether  one  is  a  dormant  partner.    Met-  existed  at  the  time  when  the  cause  of  ao- 

calf  V.  Omcer,  1  McCrary,  C.  C.  325.     In  tion   arose.    Sager  t.  Tupper,  88   Mich. 

any  caw,  if  it  is  shown  that  the  der«nilant  258.    But  ct.  Ruhe  r.  BumeU,  121  Mass. 

knew  he  waa  being  held  out  and  regnrileil  450. 
M  u  partner,  and  does  not  contmdict  the 


,dr,Coogle 


488  LAV  OF  ETIDENCB.  [PABT  IT. 

due  notice,  refused  to  produce  at  the  trial,  the  jury  will  be  war- 
ranted in  finding  the  fact  of  partnership  upon  this  evidence 
alone.'  In  one  case,  where  the  issue  of  partnership  was  raised 
by  a  plea  in  abatement,  for  the  non-joinder  of  parties  as  defend- 
ants, the  admiaaion  of  liability  as  a  partner,  by  one  not  joined 
ia  the  suit,  being  good  in  an  action  against  him,  was  held  to  be 
also  receivable  on  this  issue,  to  prove  him  a  partner."  (a) 

§  485.  D«f«aoM.  The  proof  of  partnerghip  may  be  antwered 
by  the  defendant,  by  evidence  of  an  arrangement  between  the 
parties,  by  which  either  the  power  of  the  acting  partner  to  bind 
the  firm,  or  the  defendant's  liability  on  the  contracts  of  the  firm, 
was  limited,  qualified,  or  defeated;  provided  the  plaintiff  had 
previous  and  express  notice.  °  The  defendant  may  also  show  that 
he  was  not  a  partner  in  the  particular  trade  in  which  the  trans- 
action took  place,  and  that  the  plaintiff  knew  the  fact;*  or,  that 
the  partnership  was  previously  dissolved ;  or,  that  he  had  notified 
the  plaintiff  not  to  deal  with  bis  partner,  without  his  own 
concurrence.*(6) 

§  486.  SarriTijig  partnar.  Wltneaa.  In  an  action  against  the 
administrators  of  a  deceased  partner,  the  surviving  partner  is  a 
competent  witness  to  prove  the  partnership ;  for  he  baa  no  inter- 
est in  the  matter,  such  an  action  not  being  maintainable  at  law.' 
But  in  an  action  brought  by  the  surviving  partner  as  such,  the 
widow  of  his  deceased  partner  is  not  a  competent  witness  for  him, 
her  testimony  going  to  increase  the  fund,  of  which  she  is  enti- 
tled to  a  distributive  share.'  A  dormant  partner  ia  a  competent 
witnnsa  for  his  partner  in  an  action  by  the  latter,  if  he  releases 
hia  intereat  in  the  subject  of  the  suit^ 

»  Whitney  ».  Sterling,  U  Johns.  216. 

*  Clay  ti.  LnngBlow,  1  M.  &  Milk.  16.  Sed  quart,  and  see  attU,  vol.  i.  {  39S  ;  Mil. 
ler*.  M'Clenncban,  I  Yeabis,  Hi. 

*  Minnetl  «.  Whitney,  S  Bin.  P.  C.  489  ;  Collyir  od  Partn.  21i,  156 ;  Ex  part* 
Han-ia,  I  Madd.  583  ;  Aldoraon  i.-.  Hav,  1  Camnb.  404. 

'  Jones  B.  Hunter,  Dan.  k  Lloyd,  21S  ;  Colljer  od  Partn.  456. 

*  Willis  r.  Dyson,  I  Stark.  161 :  Txird  Galway  o.  Matthew,  10  Eaat,  261. 

*  Grant  B.  Shatter,  I  Wend.  118. 

'  Allen  B.  Bkncbard,  S  Coweo,  631.  *  Clarkson  v.  Carter,  3  Cowan,  81.      • 

(a)  TheRdmisaioDsof  onepartner,  ma<Ie  denta.     Notoriety  is  not  proof  of  the  dl>- 

after  the  dissolution  of  the  firm,  are  not  «oliition,  it  bring  a  jirivate  and  not  a  public 

adniissibla  Bgainxt  the  other  parties.  Hogg  matter.      Pitcher    n.   Barron-s,    17    Piuk. 

B.  Or^ll,  31  Penn.  314.  (Mass.)  361;   an/<,  toL  i.  $S  137,  138: 

(6)  Bnt  proot'  of  the  dissolution  most  Diukinsau  v.  Dickinson,  2&  Gratt.  (Vft.) 

be  by  notice  pnhlished  in  a  newspaper  at  321. 
leaa^  and  octool  notice  to  all  correspoh- 
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§  487.  Romedr  for  inMngament.  The  remGdy  for  the  infringe- 
ment of  a  patent-nght,  both  bj  statute  and  common  l&w,  is  bj  an 
action  on  the  case.^     From  the  nature  of  the  action  and  the  tenor 

1  Stat.  U.  S.  1836,  c.  3S7,  9  H ;  1  Chitty  on  Plead.  131.  Th«  daclaration  for  the 
infriufjciuent  of  this  right  ia  Kiveti  by  Mr.  Phillipa  in  his  excellent  Treatise  on  the 
Law  of  Patents,  p.  620,  lu  follows  :  "To  answer  to  A  of  B,  in  the  county  of  8,  in 
the  district  of  ,  mHnufactnrer,  in  a  plea  of  trespaits  on  the  case,  for  that  the  plain- 
tiff was  the  original  and  first  inventor  [or  diacoTerer}  of  a  certain  new  and  useful  art 
[macbint-^  manufacture,  composition  of  matter,  or  impravement  on  any  art,  luachiae, 
kc,  tjiVing  the  wonls  of  the  statute  moat  applicable  to  the  snbjeot  of  the  invention] 
iu  the  letters-patent  hereinafter  mentioned  and  fully  described,  the  same  beinc  a  new 
and  useful  [here  insert  the  title  or  description  ffi Ten  in  the  letters-patent^  which  was 
not  Itnawn  or  nsed  before  his  said  invention  or  piacovery],  and  which  was  not,  at  the 
time  of  his  application  for  a  patent  as  heminafter  mentioned,  in  public  use  or  on  sale 
irith  his  consent  or  allowance  ;  and  the  plaintiff,  being  so  as  aforesaid  the  inventor  [or 
discoverer!  thereof,  and  being  also  a  citizen  of  the  United  States  [if  the  fact  in  bo],i  on 
the any  of  [here  insert  the  data  of  the  patent],  upon  One  application  there- 
for, did  obtain  certain  letters' patent  therefor  in  due  form  of  law  under  the  seal  of  the 
Patent  OfUce  of  the  United  States,  signed  by  the  Secretary  of  State,  and  countemgued 
by  the  Commissioner  of  Patents  of  the  United  States,  besringdste  the  day  and  yearafore- 
wid,  whereby  there  was  secured  to  him,  his  heirs,  administrators,  executors,  or  assigna,! 
for  the  teim  of  fourteen  years  from  and  after  the  date  of  the  patent,  the  full  and  exdu- 
aive  Ti)tht  and  liberty  of  making,  using,  and  rending  to  others  to  be  used,  the  asid  inven- 
tion [macbine,  improvemeut,  or  diacoveiyl  as  by  the  said  letters-patent,  in  conrt  to  be 
pnxluced,'  will  fully  appear.*    And  the  plaintiir  Farther  says,  that  from  the  time  of  the 

1  "It  has  been  snggested,  in  a  »receiUng  part  of  this  worlt,  p.  408"  (says  Mr. 
Phillim  in  his  note  in  this  place),  "  that  the  ritizenship  of  the  patentee  need  not  be 
proved  by  the  plaintjIT,  nod.  if  ao,  it  need  not  he  averred.  This  will,  however,  depend 
upon  the  coiistruction  that  shall  he  given  to  the  lEth  srction  of  the  sctof  I83<1,  c.  SS7, 
by  which,  if  the  patentee  bo  an  alien,  the  defendant  is  permitted  to  give  raatter  in  evi- 
dence, tending  to  show  that  the  patentee  '  has  failed  and  neglected  for  the  space  of 
eigtitwn  montha  from  the  date  of  the  patent  to  put  and  continue  on  sale  t«  the  public, 
on  rrasonable  terms,  the  invention  or  discovery.  The  position  referred  to  in  p.  408 
asmmea  that  the  burden  on  this  point  is,  in  conformity  to  the  language  of  the  statute 
in  the  first  instance,  on  the  defpndant.     Bat  to  go  on  the  safer  side,  the  above  form  of 


declaring  assumes  the  burden  to  be  on  the  plaintilf  to  aver  and  prove,  in  the  first  ii 
stance,  that  the  patentee  is  a  citizen  of  the  United  Slates,  or,  if  an  alien,  and  1' 
eighteen  months  have  expired  before  the  date  of  the  nrit,  that  he  bos  put  and  ci 


tinned  the  invention  on  sale  in  the  United  Si 

*  "Act  of  4th  of  July,  1838,  c.  867,  S  6." 

•  "Which  the  plaintiff  brings  here  into  court."     Chit.  PI.  vol.  ii.  p.  785  (5th  ed.). 
<  "The  English  precedents  heT«  state  the  making  and  filing  of  the  specification, 

the  aaaigniDent  of  the  patent,  and  the  recording  of  the  assignment,  if  the  action  be  in 
the  name  of  an  assignee,  or  if  an  assignee  of  part  of  the  right  is  Jnined. 

"If  the  patentee  is  an  alien,  and  the  counsel  chooses  to  declare  very  cautiously,  If 
dgbtecn  mouths  hftve  expired  from  the  date  of  the  patent,  he  may  here  introduce  the 
averment,  that  within  eighteen  months  from  the  date  of  the  patent,  namely,  on,  &c., 
at,  &c.,  he  |or  his  assignees)  put  the  invention  on  sale  in  the  United  States,  on  reason- 
able terms,  and  from  that  time  always  afterwards  to  the  time  of  piircbastng  the  writ, 
he  (or  they,  or  he  and  they)  had  continued  the  same  on  public  aale,  in  the  United 
S(>ta«^  on  reawQsble  terms, 
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of  the  declaration,  as  stated  below,  it  is  apparent  that  the  plfuotifF, 
under  the  general  issue,  may  be  required,  and  therefore  should  be 
prepared,  to  prove,  (1)  the  grant  and  issuing  of  the  letters-patent, 
together  with  the  specification  and  the  assignment  to  him,  if  he 
claims  as  assignee ;  (2)  that  the  invention  was  that  of  the  paten- 
tee, and  was  prior  to  that  of  any  other  person;  (3)  that  it  is  new 
and  useful,  aud  has  been  reduced  to  practice  i  (4)  that  it  has  sub- 
sequcutlj  been  infriuged  by  the  defendant;  and  the  damages,  if 
any,  l)eyoitd  a  nominal  sum  are  claimed  (a^ 

gnoting  to  bim  of  tlie  said  littera-patent,  bitberto,  lie  has  made,  naed,  and  vended  to 
othen  to  he  used  [or  he  has  made,  or  has  used,  or  hu  vended  ta  othere  tu  be  xued,  u 
tbe  case  may  be^  the  said  inveutiau  Imachine,  improvemtiit,  or  diacover^l  to  bis 
great  advanUge  and  profit  [or  if  he  boa  not  made,  uMd,  or  vended,  then,  mstead  of 
the  abuve  averments,  may  be  substituted  after  the  word  '  hitherto,'  '  the  said  exclusive 
right  hus  been  and  now  is  of  great  value  to  him,  to  wit,  of  the  value  of  S  V  Yet 
the  said  D,  well  knowioff  the  premises,  but  contriving  to  iqju'^  the  plaiiitiB','  did  on 
tbe  [some  day  after  the  date  of  the  patent],  and  at  diveta  times  before  aud  afterwards, 
during  the  said  term  of  fourixen  years  mentioned  in  said  letters- patent,  aud  before  tha 

Kurchase  of  tllia  writ,  at  C,  iu  the  count;  of  M,  in  the  said  district  of ,  unlan- 
lUy  and  wronjffully,  and  without  the  Conseut  or  allowance,  and  against  the  wili  of  the 
pUintilF,  make  [use,  and  vend  to  others  bi  be  used,  or  did  make,  or  did  use,  or  ilid  vend 
o  be  used,  as  the  uaae  may  be]  the  said  inveotian  [machine,  improvement,  oc 


discovery],  in  violation  and   infrinf^nient  of  tho  exclusive  riobt  si 
plaiutilT  by  said  letters- patent  as  aforesaid,  and  contrary  (o  the  farm  or  me  statutes  or 
e  United  States  iu  such  case  made  and  provided,  whereby  the  pisintiff  has  been 


greatly  injured,  and  deprived  of  gi'eat  proKta  and  advantagea,  which  he  might  a  . 
otherwise  would  have  derived  from  said  invention  ;  and  has  sustained  actual  damage 

to  the  amount  of ;  and,  by  force  of  the  statute  aforesaid,  an  action  has  accrued  to 

hin^  to  I'ecover  the  said  actual  damage,  and  auch  additional  amount,  not  exceeding  in 
the  whole  three  timea  the  amount  of  such  actual  damages,'  as  the  court  may  see  Gt 
to  ordi^  and  adjudge.  Vet  the  said  D,  ttiough  rei^uesled,  has  never  paid  the  samc^  or 
any  part  thereof,  to  the  plaintiQ^  but  hath  refused,  and  jet  refuses,  so  to  do." 


>  The  principle  upon  which  these  avermeata  are  made  is  the  same  as  that  upon 
which,  in  an  action  for  treanass  upon  peraonal  property,  the  valni-  of  the  property  ia 
alleged,  by  way  of  showing  that  it  was  a  thing  in  rBB[)ect  to  which  the  plaintiff  might 
sustain  damage,  Mr.  Gould  saya  of  this  averment;  "As  he  (the  plaintitO  is  not 
obliged  to  state  the  true  value,  the  rule  irouiring  it  to  be  stated  would  seem  to  Ik  of 
no  great  practical  use,'  Gould's  PI,  c  *,  8  37,  p.  187,  Mr.  Chitty  says,  the  abova 
averments  as  to  profit  by  making,  using,  and  vendmg  are  sometimes  omitted.  The  pro- 
priety of  malting  the  averment  of  the  value  seems  to  depend  upon  the  question 
whether  the  allegation  of  ownership  of  an  article  or  species  of  personal  property,  or  in- 
terest in  it,  and  posseaston  of  it,  imports  a  value  to  the  plaintiff,  without  specifically 
allegiug  its  value  ;  for  if  it  doea,  then  a  ground  of  oction  distinctly  appears,  without 
any  such  specific  allegation." 

*  " '  Contriving  and  wrouKfuUy  intending  to  injure  the  plaintiff,  and  to  deprive 
hiiii  of  tbe  profits,  benefits,  and  advantages  irtiioh  he  might  and  otherwise  would  have 
derived  and  actjuired  from  the  making,  using,  ejercisiug,  and  vending  of  the  said 
invention,  after  the  making  of  the  said  lettetv patent,  and  within  the  said  term  of 
fourteen  years  in  said  letters- patent  mentioned.' '     Chit.  PI.  (5th  ed.)  vol.  ii.  p.  766, 

•  "Act  of  4th  of  July,  1836,  c.  857,  B  1*-" 

(a)  The  hnrden   of  proof  on  all  these  and  shift  the  burden  of  eviilence  of  any 

points  ia  on  the  plaintiff.    Batefl  v,  Coe,  68  defence,  e.  g.  anticipation,  on  the  defend- 

IT.  a.  31.    Mellen  ii.  Delaware.  &c.  Ry.  Co.,  snt.     Orear  o.  Pn-uoh,  11  Fed.  Rep,  591  ; 

12  Fed.  Rop.  640,  note.    But  the  lettersare  Brodie  t>,  Ophir,  *c  Co.,  5  Snwver  V.  C. 

prima  /aeie  evidence  on  sll  these  points,  608 ;   Comvallia   fruit  Co.  v.   Curran,  8 
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§  488.  Pioof  Of  lfttt«n-patant.  (1.)  The  lettert^tent,  to  which, 
in  the  United  States,  a  copy  of  the  tpetnfieation  is  auDexed  as  a 
part  tliereof,  are  proved  either  by  the  production  of  the  originals, 
or  by  copies  of  the  record  of  the  same,  under  the  seal  of  the 
patent  ofHce,  aad  certified  hj  the  CommisBioner  of  Patents,  or,  if 
his  office  be  vacant,  by  the  chief  clerk.^  (a)  If  the  patent  is  for 
an  improvement,  and  the  speci&cation  refers  to  the  former  patent, 
without  which  it  is  not  sufficiently  clear  and  intelligible,  the 
former  patent  with  its  specification  must  also  be  produced.^  (&) 
Where  the  proof  is  by  an  exemplification,  it  must  be  of  the  whole 
record,  and  not  of  a  part  ooiy.  The  drawings,  if  any,  must  l>e 
produced,  whenever  they  form  part  of  the  specification. 

§  489.  CoiiBtrnotlon  of  lettarH -patent  As  letters-patent  are  not 
granted  as  restrictions  upon  the  riglits  of  the  community,  but  to 
promote  science  and  the  useful  arts,  ^  the  courts  will  give  a  liberal 
eoiutruetion  to  the  language  of  patents  and  specilicationB,  adopting 
that  interpretation  which  gives  the  fullest  effect  to  the  nature  and 
extent  of  the  claim  made  by  the  inventor.*  (c)     The  meaning  is  s 

1  SUt.  V.  a.  1836,  c.  357,  S§  4,  G.  By  tliig  act,  no  letten-ratent  &Te  to  be  iwued 
until  the  specification  ie  filed ;  which  it  la  the  dnty  of  the  clerk  to  puroll ;  and  tbEre- 
fore  uo  particular  eridence  of  tfao  eiirotuient  is  re(|iiired  on  the  part  of  the  plaintiff. 
But  ill  England,  where  the  letUtB-patent  are  issued  before  the  snceification  ia  filisl,  tha 
part;  ii  hound  to  see  to  the  enrolment  of  his  apecificiitiaD  within  a  liniit«d  tinie,  and 
therefore  ia  Inund  to  show  that  this  reqnirenient  has  heen  cumplied  with.  Ex  parU 
Beck,  1  Bra.  Ch.  573  ;  Ex  pnrU  Koope,  S  Ves.  599  ;  Watson  o.  Pears,  2  Campb.  2U4. 

«  Lewis  1-.  Davis,  3  C.  &  P.  fi02  ;   PhilUpa  on  Patents,  pp.  401,  403. 

■  maiiehard  e.  Bnraf^ie,  3  Siimn.  &35. 

*  Ryan  v.  Gooilwin,  3  Sumn.  914.  Where  a  patent  is  gmiil«il  for  a  term  of  ye«n, 
the  ilsy  of  the  data  of  the  pat«ot  la  rackooed  iocluaive.  Kuaaell  v.  Ledaman,  9  Jar. 
C57,  5GS. 

Fed.   Rep.   ISO  :   Hitter  v.  Smith,  G  Id.  of  the  office  affixed  thereto,  and  certified 

366  ;  Ro^era  tr.  Beecher,  i  Id.  H39.  and   ^gned  by  the  Comniissioner  of  Pii- 

So  H  decbion  of  the  patent  office  anthor-  tenia,  shall  be  legal  evidence  of  the  coli< 

ities  on  tlie  validity  of  a  patent,  in  a  case  tenia  of  said  letters -patent  in  all  casea." 
when  there  is  a  conflict,  thmwa  the  bur-  {b)  Kittle  v.   ftlerriam,  2  Curtia  C.  C. 

dea  of  inlroiliicinK  evidence  on  the  party  475 ;  Parker  v.  Btiles,  G  UcLron  C.   C. 

ajtainKt   whom    the  decision   ia    rendered  44. 

(Wirr  Book  S.  M.  Co.  e.  Stevenson,  11  (c)  Parkerr.  Stilea.  G  McLean,  C.  C.  44; 
Fed.  Rep.  155)  i  but  on  an  affirmative  da-  Winnns  d.  Denmead,  15  How.  (U.S.)  330. 
fence  —  e.  g.  license  —  the  burden  of  proof  But  this  rule  of  eoDstroLtion  is  applicabla 
ia  on  the  defendant  (WatoOD  e.  Smith,  7  only  to  those  casea  where  the  stAte  of  tbo 
Feil.  Rep.  350).  art  is  auch  that  thers  ia  no  confiict  be- 
lt hna  been  said  that  the  defence  of  *  tween  the  claims  of  varioua  inventora,  end 
prior  invention  is  an  affirmative  defence,  the  patent  which  ia  the  subject  of  judicial 

flchir"  "    ■'      ■"  "■  -  "^    "    '--  '-  "^    °-'    -  -    '-" 


BchillinRer  v.  Gnnther,  17  Blat^h.  C.  conatruolion  ia  thn  firet  in  the  field. 
C.  Sfl ;  Putnam  n.  Holtendcr,  6  Fed.  Bep.  When,  however,  there  are  nameroua  pa- 
382  ;  Howes  i>.  Xute,  4  CiifT.  C.  C.  173.  tenta  covering  nearly  eimilar  inventions, 
But  cf.  Miller  e.  Smith,  mpm,  the  rnlarKement  of  any  one  claim  beyond 
(n)  By  act  of  1861,  c  S3,  S  15,  it  ia  en-  the  conslnictinn  which  mip;ht  fairly  b« 
icted.  "that  printed  copies  of  the  letters-  implied  from  its  InnpiBRv  would  woHt  in- 
patent  of  the  United  States,  with  the  seal  justice  to  other  inTenturs  who  have  equal 
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question  for  the  coart,  the  words  of  art  having  been  interpreted 
by  the  jury.'  (a)  If  there  is  an;  obscurity  in  them,  reference  may 
be  had  to  the  afSdavit  of  the  patentee,  made  and  filed  prior  to  the 
isBuing  of  the  patent.^  No  precise  form  of  words  is  neceasary, 
provided  their  import  can  be  clearly  ascertained  by  fair  interpre- 
tation, even  though  the  expressions  may  be  inaccurate.^  (d)  But 
if  the  claim  ia  of  an  abstract  principle  or  function  only,  detached 
from  machinery,  it  is  void,*  (c) 

§  490.  SnaoivDOT  of  apttoifloatloti.  The  plaintiEF  must  give 
some  evidence  of  the  efficiency  of  the  specificatioD,  if  denied ; 
such  as,  the  evidence  of  persons  of  science,  and  workmen,  that 
they  have  read  the  specification,  and  can  understand  it,  and  have 
practised  the  invention  according  to  it ;  and  such  evidence  will  be 
sufficient,  unless  the  defendant  can  show  that  persons  have  been 
misled  by  the  specification,  or  have  incurred  expense  in  attempting 
to  follow  it,  and  were  unable  to  ascertain  what  was  meant.'  (d) 
The  sufliciency  of  the  specification,  in  matters  of  description,  is 
a  question  for  the  jury."  (e)    If  a  whole  class  of  substances  be 

I  NeilsoD  !>.  Herrord,  8  M.  «  W.  SOS. 
s  Pettibonep.  DomKer.  4  Waiih.  21B. 

•  Wyeth  P.  Stone,  1  Story,  273  ;  Minter  c.  Hower,  Webst.  Put  Cu.  188,  141  ; 
s.  c.  6  Ad.  &  El.  785 ;  Deroace  v.  Fairib,  Id.  16i,  167  ;  5  Tyrw.  398 ;  s.  c.  1  M.  * 
Bob.  457. 

•  Blanchard  r.  Sprsguf,  S  Sumn.  CSS  ;  Wjeth  d.  StoiKs  1  Story,  278 ;  Lovell  v. 
Lewu,  1  Moaon,  187  ;  Earls  t.  Sawyer,  4  MosoD,  1  ;  Phillips  on  Pateato,  pp.  95-100, 
109-113  ;  Godson  oa  Putmta,  r.  3,  g  G. 

'.Turner  v.  Winter.  1  T.  R.  602  ;  ComUh  v.  Keane,  3  Biog.  N.  C.  670  ;  s.  C  4 
Scott,  337.  See,  on  tbe  reqiiisitea  of  a  sufficient  apeci^cation,  Phillips  on  Pattnt*, 
c.  11 ;  Godran  on  Patents,  c.  4.  See  slso  Bickford  v.  Skewea,  Welwt.  Pat  Cu.  219 ; 
Househill  Co.  r.  Neiliion,  Id.  flB2. 

•  Walton  V.  Potter,  Webst.  P»L  C«s.  685. 

claims  upon  the  public  Tor  support,  and  Court !«  able  to  say  rrom  mare  comparuon 

whose  patents  would  be  nnrrowed  b;  eucb  wbat  are  the  inventions  described  in  each, 

Milarged  constniction,  and  tbi<  strict  con-  and  to  affirm  from  siich  comparison  that 

Htruction  of  all  the  claims  wilt  be  adopteil  they  are  not  the  same,  tben  the  question 

by  the  courts.     Delonj;  n.    Bickfnrd,   13  of  identity  is  one  of  pure  construction,  and 

Fed.  Rep.  32;  Neacy  v.  Allis,  Id.  B74.  not  ol  evideni-e,  and  conseiguently  is  mat- 

(d)  Oil  the  question  of  the  identity  of  ter  of  law  Tor  the  Court  without  any  anx- 

the  inventions  described  in  a  patent  and  iliary  matter  of  fact   to  be  passed  on   by 

in  a  re-isHue,   the  following  rule  ot  con-  the  jury  when  the  action  is  at  law.     Of. 

BtmctiOD  was  (riven  in  Heald  v.  Rice,  in  Jennings  d.  Eibba,  10  Fed.  Rep.  689. 
the  Hupreme  Court  of  the  United  States,  {b)  And  the  specification  ia  to  be  coD- 

12  Fed.  Rep.  222  :  —  stnied  according  to  tbs  true  import  of  the 

Where  the  ijuestion  of  identity  of  the  in-  words   used,  radier   than  by  tfieir  gmm- 

vention  in  the  original  and  re-is.^ued  pat-  tnatical  arrangement.     Allen  v.  Hunt,   8 

ents  is  to  be  deUrmined  by  their  face  from  McLean  C.  C.  303. 
mere  comparison,  and  if  it  appears  from         (e)  Smith  v.  Ely,  G  McLean  C.  C.  76. 
the  face  of  ths  instruments  that  extrin-         (.d)  Cnrtis  on  Patents,  Sd  ed.  §  478, 
sic  evidence  is   not    needed   to   explain  (<1  Battin  v.  Taggart,  17  How.  (U.  S.) 
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mentioned  as  suitable,  the  plaintiff  must  show  that  each  and 
every  of  them  will  succeed  ;  for  otherwiBethediflSculty  of  making 
the  inatrument  will  be  increased,  and  the  public  will  be  misled.' 
But  if  tlie  title  describes  the  patent  to  have  been  granted  for  im> 
provements,  in  the  plural,  whereas  the  specification  discloses  only 
one  improvement,  it  is  no  variance.'  The  object  of  the  specifica- 
tiou  is,  that  after  the  expiration  of  the  term  the  public  shall  have 
the  benefit  of  the  discovery.'  It  must  be  understood  according  to 
the  acceptation  of  practical  men  at  the  time  of  its  enrolment ; 
aud  be  such  as,  taken  in  connection  with  the  drawings,  if  any, 
to  which  it  refers,  will  enable  a  skilful  mechanic  to  perform  the 
work.^(a)  If  it  contain  an  untrue  statement  in  fact,  which,  if 
literally  acted  upon  by  a  competent  workman,  would  mislead  him, 
and  cause  the  e.xperiment  to  fail,  it  is  bad,  even  though  a  compe- 
tent workman,  acquainted  with  the  subject,  would  perceive,  and 
in  practice  correct,  the  error.*  (i) 

I  491.  Auignment.  Besides  the  formal  proof  of  the  aggignment, 
where  the  plaintiff  claims  as  assignee,  he  must  show  that  the 
assignment  has  been  recorded  in  the  patent-office,  before  he  can 
maintain  any  suit,  either  at  law  or  in  equity,  either  as  sole  or 
joint  plaintiff,  at  least  as  against  third  persons.^  (c) 

§  492.  OrtBlnBlity  of  Javeatiott.  (2.)  Tlie  next  step  in  the 
plaintiffs  proof  is  to  show,  that  the  invention  is  original,  aud  his 
oum  and  prior  to  any  other.    Of  this  point,  as  the  applicant  for 

■  Biukford  V.  Skeww,  6  Jar.  1S7  ;  b.  o.  1  Gala  k  D.  7SS. 
1  Nickels  «.  Hulam,  7  H.  &  0.  S7S. 

•  LUrdet  v.  Johnson.  Bull.  N.  P.  79 ;  SewbefTj  n.  James,  3  Meriv,  *W. 

*  CroBslr  !■.  Beverly,  S  B.  &  C.  flS  ;  a.  c.  S  C.  &  P.  GIB  ;  Bloum  v.  Ekee,  1  0.  ft 
P.  SfiS;  4  S.  &C.  169  ;  Mor^a  e.  Seaward,  S  H.  ft  W.  iU. 

*  KeiWii  t>.  Harfoi^,  3  U.  &  W.  806. 

•  Wjelb  V.  Stone,  1  Story,  278. 

(a)  Thewords"oTtheequiTalsDtt1uir«-  (e)  An  inTuntdoD  may  Im  auigned  aa 

for,"  In  a  clnitn,  cannot  apply  to  another  well  before  aa  after  the  application   for  a 

inveutioa    differing   in  arrangement  and  patent ;  but  the  patents  mu«t  be  applied 

principle,  but  equivalent  in  leault.     The  for  and  issued  in  the  name  of  the  lavea- 

words  embrace  only  colorable  imitations,  tor,  and  when  obtained  it  will  suure  to  the 

UcCormick  v.  Manny,   S  McLean  C.  C,  beneRt  of  the  assignee.     Rathbone  v.  On, 

GSe.  G  HuLean  C.   C.  1S4.      It  seems  that  a 

(6)  In  construing  the  specification  of  license  to  ran  a  patented   machine,   not 

chim  in  letters-patent,  the  entire  speoiti-  being  eonsider«d  a  personal  privilefte,  ii 

cation  and  drawings  are  to  be  examined ;  assigimble.     Wilson  v.  Stolly,  fi  McLean 

and  thongh  there  is  an  error  in  showing  C.C.I.    Parol  evidence  is  admissible  !□  an 

how  a  particular  element  enters  into  the  action  by  an  inventor  to  recover  nn  agreed 

combination  claimed,  if  the  residas  of  the  consideration  for  pennitUng  the  defendant 

specification  and  the  drawins  alfonl  means  to  take  out  the  patent  in  his  own  name, 

to  correct  this  mistake,  it  does  not  avoid  Lockwood  v.  Loclcwood,  S3  Iowa,  609. 
the  letters-pstent.     Kittle  n.  Merrlam,  2 
OortUCC.  47G. 
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a  patent  ib  required  to  make  affidavit  of  the  fact  before  the  patent 
is  issued,  the  possession  of  the  patent  has  been  held  prima  faeie 
evidence,  in  a  scire  faciaa  for  its  repeal  ;*  (a)  and  it  is  now  held 
that  the  oath  of  the  patentee,  made  diverso  iniwita,  that  he  was  the 
true  and  first  inrentor,  may  be  opposed  to  the  oath  of  a  witness 
whose  testimony  is  offered  to  the  contrary,  in  an  action  for  in- 
fringement of  the  riglit.'  The  person  who  lirst  suggests  the 
principle  is  the  true  and  first  inventor,^  provided  he  lias  also  first 
perfected  and  adapted  the  invention  to  use  ;  for -until  it  is  so  per- 
fected  and  adapted  to  use,  it  is  not  patentable.*  (&)  In  a  race  of 
diligence  between  two  independent  and  contemporaneous  inreo- 
tors,  he  who  first  reduces  his  invention  to  a  fixed  and  positive  form 
lias  the  priority  of  title  to  a  patent  therefor,  (e)  But  if  the  first 
inventor  is  using  reasonable  diligence  in  adapting  and  perfecting 
his  invention,  he  will  have  the  prior  right,  notwithstanding  a 
second  inventor  has  in  fact  first  perfected  the  same,  and  first 
reduced  it  to  practice  in  a  positive  form.*  The  language  of  the 
statute,*  "  not  known  or  used  by  others  before  his  or  their 
discovery  thereof,"  does  not  require  that  the  invention  should 
be  known  or  used  by  more  than  one  person,  but  merely  indicates 
that  the  use  should  be  by  some  other  person  or  persons  than  the 
patentee.'  (d) 

1  Steams  n.  Birrett,  1  Huon,  158.  And  aee  Hiotor  v.  Wells,  Webat.  Fat.  Cu. 
129 ;  S  Tyrw.  IflS.  On  the  same  principle,  it  has  been  held  in  Englnnd,  irrespective 
of  aiij-  oitCh  of  the  party,  that  the  introducer  in  prima  faeU  the  inventor.  Minter  e. 
Hart,  Webst  Pat.  Caa  181. 

'  Alden  P.  Dewey,  1  Story,  398;  oni*,  vol.  i,  }  352;  Woodworth  e.  Shermui,  1 
Story,  171. 

*  Minter  ».  Hart,  "Webet  Pat  Cas.  181. 

*  Reed  V.  Cutler,  1  Story,  690  ;  Bedford  v.  Hnnt,  1  Mason,  802  f  Woodcock  b. 
Parker,  1  Oallls.  1S8. 

'  ibid.     Bee,  B9  to  the  novelty  and  originality  of  invention,  Phillipeoa  Fatents,  pp. 
6G,  flS,  ISO-leS;  Godson  on  Patenti,  pp.  86-GO. 
'  Stat  U.  S.  1838,  c.  3B7,  §  6. 
'  Beed  v.  Cutter,  1  Story,  690, 


Woolls  C.  C.  195.  this  perfecting  w 

(i)  Tbomaa  o.  Weeks,  2  Paine  C.  C-  pliahed;  alUloligh  it  may  he  that  these 
92  ;  Allen  v.  Hunter,  8  McLean  C.  C.  803;  eiperiments  Buggeated  to  the  plaintiff  the 
in  re  Lowe'i  Patent,  3S  Eng.  Law  ft  £q.     device   vhich  he  suhseqiieotly  patented. 

■Whittlesey  «.   Anies.  16  Fed.   Rep.  893  ; 

Jennings  p.  Pierce,  18  Blatchf.  C.  C.  48. 
(d)  Parker  v.  Stiles,  B  Mcl^n  C.  G. 
in  order  to  make  out  a  defence  of  lack  of    81  ;  Evans  c.  Eaton,  3  Wheat.  (U.  8.)  464; 
jmority  in   the  '  plaintiffa   invention,    to    and  case  in  Circuit  Conrt  in  Connecticnt^ 
give  evidence  that  Bimilar  devices  had  been    cit«d  by  Mr.  Justice  Nelson  in  Hotchldaa 
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§  493.  PraotdoablUtr.  (3.)  It  must  also  be  Bbown  by  the  plain- 
tiff, that  the  invention  is  new  and  useful,  and  that  it  hae  been 
reditced  to  practice.^  The  fact  of  novelty  does  not  necessarily 
follow  from  the  fact  of  its  invention  by  the  patentee  ;  for  there 
may  have  been  several  inventors  of  ttie  same  thing,  independent 
of  each  other.  But  the  question  of  novelty,  in  our  practice,  can 
hardly  arise  upon  opening  the  plaintiffs  case,  inasmuch  as  the 
patent  itself,  issued  as  it  is  upon  the  oath  of  the  applicant,  tliat 
the  invention  is  new,  seems  to  be  prima  facie  evidence  of  that 
fact.^  It  is  sufficient  under  the  statute  of  the  United  States, 
though  it  is  otherwise  in  England  and  France,  if  it  appears  tlmt 
the  thing  in  question  was  not  known  or  used  before  the  invention 
thereof  by  the  patentee,  though  it  may  have  been  used  prior  to 
the  date  of  the  patent."  Nor  is  it  necessary  to  the  validity  of 
the  patent,  that  any  of  the  ingredients  should  be  new  or  unused 
before  for  the  purpose ;  the  true  question  being,  whether  the 
combination  of  them  by  the  patentee  is  substantially  new.*  (a) 

§  494.  Utuity.  Th^  question  of  vtility  is  a  question  for  the  jury; 
who  have  frequently  found,  that  all  that  was  new  in  a  patent 
was  immaterial  or  useless.'  {b)  It  will  be  sufficient  however,  if 
the  amount  of  invention  and  of  utility,  taken  together,  be  con- 
siderable.   Xovelty  may   frequently    exist  without  utility ;   but 

1  Ths  fncU  ^inf;  undispntrd,  the  qv 
coDlt.     Morgan  v.  Sean'anl,  3  M.  &  W. 
1  Phillips  bn  Patenti,  tT-  ^^>  *^'^- 
»  Id.  16ft-lfl*,  i07. 

•  Ryan  v.  Ooodwiu,  S  Suniii.  G14. 

*  By  "  UBsfiil  "  is  raeant,  nbt  aa  superior  ta  all  otlier  modes  now  in  practice,  but  SB 
opposite  to  frivolous  or  miochievous  inTention,  or  inr^ntions  injuriout  to  the  moral 
health  OT  good  order  of  sooiety.  Lowell  «.  Lewis,  1  Mason,  182  ;  Bedford  v.  Hunt, 
Id.  302. 

D.  Graenwood,  11  How,  (U.  B.)  2i8,  266.  is  vsliil.      Parker  i;.  Stiles,  G  McLean,  C. 

See  also Gayler  p.  Wilder,  10  Hour.  (U.  S.)  C.  41;  Manny  b.  Jagger,  1  Blntchf.  C,  C. 

477,  where  it  is  held  by  a  tniuority  or  tlje  ^2.      In   an  action  to  recorer  royalties, 

conrt,  that  a  prior  construction  and  use  of  a  decree  of  a  competent  court,   tliat  the 

the  thing  pnt«nteii,  in  one  instance  only,  patent  was  inralid,  is  evidence  of  want  of 

which  liad  been  JinaUy  forvott«n  or  aban-  consideration  and  worthleasne»s  of  the  pa- 

iloned,  and  never  made  public,  ao  that,  at  tent.     Hawks  v.  Swett,  6  T.  &  C.  (N.  y.) 

the  time  of  the  invention  by  the  patentee,  S29.      If  the  defendant  haa  admitted  the 

tbe  invention  did  not  eziit,  will  not  render  nsefutnese  of  parts  of  the  plaintiff's  nia- 

a  pntent  invalid.  chine,  which  appear  also  in  his  machine, 

(a)  Newton  e.  Vancher,  II   Eng.  Law  thiaadmiHslonisBofficient jironf  of  theusa- 

k,  En.  689;  Electric  Telegraph  Co.  e.  Brett,  fulness  of  those  parts.      Foje  f.  Nichols, 

4  Id.  347;  Bush  c.  Fox,  28  Id.  484.  18  Fed.  Eep.  125.     The  letters -patent  are 

{b)  Upon  the  question  of  the  utility  of  prima  facie  evidence,  na  against  one  nho 

an  invention,  couitsare  notrigid;  the  pa-  nea  infringed  them,  of  the  noveltTnndutit- 

tent  raises  the  presumption  of  ntiUty,  and,  f  ty  of  the  patent.  Lebnbeuter  e.  'Holthauti, 

unlesa  the  invention  be  shown  to  be  al«o-  (U.  S.  Sup.  Ct.)  lOG  C.  S.  94,  IS  Fed.  £«p, 

Intelf  fiivolooi  and  wortbleas,  the  patent  144  ;  Sawyer  v.  Uiller,  12  Id.  726. 
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great  ntility  cannot  be  conceived  to  exist  without  novelty. 
Hence  great  utilitj'  does  of  itself,  for  all  practical  purposes,  con- 
stitute novelty ;  and  tho  latter  may  be  assumed  wherever  the 
former  is  proved  to  exist  in  any  degree.  Ordinarily,  both  may 
be  proved  by  the  testimony  of  persons  well  cuuversant  with  the 
subject,  to  the  effect  that  they  had  never  seen  or  heard  of  tiie 
invention  before,  and  that  the  public  had  t^iveii  large  orders  for 
the  article,  or  that  liceiiaes  had  been  takun  for  the  exercise  of  the 
riglit.^  (a)  If  the  invention  has  never  gone  into  general  use,  or 
has  never  been  pursued,  it  is  a  presumption  against  its  utility.^ 

§  495.  PraotiaabUity.  The  plaintiff  must  also  sliow  that  the 
invention  haa  been  reduced  to  practice,  and  that  it  effects  what 
the  specification  professes,  and  in  the  mode  there  descnbed.  Fop 
the  thing  to  be  patented  is  not  a  mere  elementary  principle,  or  in- 
tellectual discovery,  but  a  principle  put  in  practice,  and  applied  to 
some  art,  machine,  manufacture,  or  composition  of  matter.^ 

§  496.  lafrinKemant.  (4.)  The  plaintiff,  lastly,  must  prove  the 
infringement  of  his  right,  by  the  defendant,  before  the  commence- 
ment of  the  action,  together  with  his  damages,  (b')  if  he  claims 
any,  beyond  a  nominal  sum.  On  the  point  of  infringement,  the 
presumption  is  in  favor  of  the  defendant.  The  statute  secures  to 
the  patentee  "  the  exclusive  right  of  making,  using,  and  vending 
to  others  to  be  used,  the  invention  or  discovery."  *    It  will  be 

1  Wsbstar  on  Pateub,  pp.  10,  11,  30 ;  Cornuh  e.  Erene,  8  Rini;.  N.  C.  570  ;  *.  c. 
4  Scott,  387  ;  QalloiTBV  v.  Bleodsn,  Webnt  Pat.  Cas.  520  ;  1  M.  &  Q.  217.  And  «< 
Hill  I'.  Thompaon,  8  Taunt.  37G  :  Holt  Cia.  flSS ;  Earle  v.  Sawyer,  4  Maaon,  S. 

<  Morgan  ».  Seaward,  2  M.  4,  W,  644  ;  1  Jur.  627  ;  Mintfr  v.  Mower,  6  Ad.  &  EL 
735  ;  SiniisKr'a  Patent,  Webst.  !■«[.  Cas.  728. 

■  Earle  b.  Sawyer,  4  Ma«iii,  1,  fl,  per  Storr,  J. ;  Phillips  on  Patenta,  c  7,  fi  8,  pp. 


'  (a)  Lindaaj  o.   Stein,   10   Fed.   Rej».  48S.     Connwl  feea  are  not  a  proper  el». 

B07  ;  Wilson  Taclting  Oo.  ».  Chicwjo  Pack-  ment  for  the  consideration  of  th«  jurr  in 
inff.  &c  Co.,  S  Fed.  lUi).  !147  i  Sheild  i.  estimation  of  daninsea.  TetM  a.  HantinK- 
Washburn,  Tb.  904;  Wasl.bam  &  Moen  don,  23  How.  (U.  S.)  2.  The  plaintiff 
Hanufactnring  Co.  v.  Haiah,  4  Fed.  Rep.  maat  famiah  eome  datn  h;  which  Ote  inry 
BOO,  may  estimate  the  actnal  dnmafce.  If  he 
(i1  In  casai  when  there  is  no  estab-  resta  his  cane  after  merrly  proving  fin  in- 
liahea  patent  or  litenM  fee,  (general  evi-  fringement  of  his  patent,  he  ma;  be  enti- 
deace  msj  be  resorted  to  in  order  to  K^t  at  tied  to  nominal  ilama^s,  btit  no  mnn. 
the  measore  ofdamaftes;  and  evidence  of  New  York  r.  Ranwin,  23  How.  (IT.  S.) 
the  utility  and  advnnlaf^  of  the  invention  487.  The  rain  of  ilamaRps  is  the  amount 
ov«r  the  old  modes  or  deviees  that  had  which  the  infrinser  actually  mliird  in 
been  naed  for  working  tint  Mmilar  results  profits,  not  what  he  miaht  liave  made  hy 
la  competent  and  appropriate.  Suffolk  reawnable  dili(;en<-e.  Dean  r.  Mason,  SO 
Companyti.  Hsvden,  3  wall.  (U.a.)31B;  How.  (U.  S.)  Ifi8  i  Livingston  v.  Wood- 
Seymour  V,  MoCi>r:nick,  19  How.  (U.  8.)  woilh,  IS  Id.  648. 
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BufGcient,  therefora,  to  prove  tlie  making  of  the  thing  patented, 
for  use  or  sale,  tliough  the  defendant  has  never  either  used  or 
sold  it.'  (a)  In  the  proof  of  tuin^,  which  is  a  matter  of  great  deli- 
cacy, a  distinction  is  to  be  observed  between  the  use  of  an  article 
about  or  upon  which  a  patented  material  or  machine  has  been 
employed,  and  the  act  of  applying  such  material  or  machine.  It 
is  the  latter  only  which  is  a  violation  of  the  right  Thus,  if  a 
carriage  has  been  finislied  with  patented  paint,  it  is  the  builder, 
and  not  the  purcliaeei-,  who  violates  the  right  of  the  patentee.' 
So,  where  a  quantity  of  wire  watch-chaina  were  made  to  order, 
in  the  manufacture  of  which  a  patented  instrument  was  unlaw- 
fully used,  it  was  held  that  the  manufacturer  alone  was  liable  to 
the  pat«utee,  though  the  purchaser  knew  that  the  instrument  in 
question  was  used,  and  approved  of  ita  use.^  But  where  the 
defendant  ordered  the  goods  to  be  manufactured  by  tlie  plaintiff's 
process,  which  goods  he  afterwards  received  and  sold,  he  was 
held  liable.^  The  use  of  the  article  merely  for  pbilosophicai 
experiment,  or  for  the  purpose  of  ascertaining  the  verity  and 
exactness  of  the  specification,  is  not  an  infringement  of  the 
right.^  As  to  the  fact  of  using,  it  may  here  be  observed,  that, 
though  this  ordinarily  is  proved  only  by  direct  evidence,  yet  the 
conduct  of  the  defendant,  in  refusing  to  permit  the  manner  of 
his  manufacture  and  course  of  his  operations  to  be  inspected,  is 
admissible  in  evidence,  as  furnishing  a  presumption  that  he  has 
infringed  the  plaintiff's  right.  If  tlie  article  made  by  the  defend- 
ant agrees  in  all  its  qualities  with  one  made  upon  the  plaintiff's 
plan,  it  is  prima  facie  evidence  that  it  was  bo  raade.^  (6) 

§  497.  8ain«  snbiaot     If  the  use  of  the  machine  or  other  sub- 

1  Whittemort  v.  Cotter,  1  Gsll.  <29,  In  Boyce  e.  Dorr,  8  McLwn,  B38,  it  win 
held,  that,  if  the  maker  was  iRnomnt  that  it  had  been  patented,  none  but  nominal 
tiamaiges  shnulil  be  given.     Anil  it  has  been  held  in  the  Court  of  Exehequer,  that  if  a 

Etent  hag  been  infrinxed  nninteptionally,  the  jm  ten  tee  is  not  entitled  to  any  redreaa. 
it  this  doctrinn  has  been  diwipproved.     See  Heath  ».  Unwin,  15  8im.  662;  11  Jur. 
420;  IflLawJ.  3S3,  Chan. 

■  PhitUpa  on  Patents,  pp.  861-363. 

■  Keplinger  v.  De  Young,  10  Wheat.  SfiS ;  Boyd  v.  UcAlpen,  S  McLean,  127. 
'  Ibid. ;  Gibson  v.  Brand,  4  M.  ft  O.  179. 

*  Whittemore  d.  Cutter,  1  Call.  429 ;  Phillips  on  Patentg,  p.  SflS. 

*  Hiiddart  v.  Grimsliaw,  Webst.  Pat.  Caa.  91  ;  Hall  v.  Jarvia,  Id.  102 ;  Oodioti  en 
Fatenta,  p.  242;  Gibwin  v.  Brand,  WeUt.  Pat:  Caa.  027,  flSO. 

(a)  A  Bale  of  the  thing  mtenUd  to  an  ment.     Syam  v.  Bullard,  1  Curlia  C.  C. 

agent  o[  the  patentee  ein]iloyeil  by  him  100. 

to  make  the  imrchase,  on  account  of  the  (A)  A    French    reaael    was    rigged    in 

pitentee,  ia  not  per  le  an  infringement,  France  with  galTs  which  had  been  patented 

kithough,  accompanied  by  other  circum-  iti  the  United  Status,  and  so  rigged  came 

stances,  it  may  be  pvidence  of  an  infringe-  into  one  of  our  poila ;  but  aa  the  gafTa  Here 
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ject  of  the  patent  is  ahown  to  have  been  prior  to  the  grant  of  the 
patent,  it  is  no  infringement ;  but  it  cannot  be  afterwards  contin- 
ued. So,  if  a  patent  proves  to  be  void,  on  account  of  a  formal 
defect  in  the  specificatioo,  for  which  reason  it  is  surrendered,  and 
a  new  patent  is  taken  out,  but  in  the  interim,  another  person, 
without  license,  erects  and  uses  the  thing  invented,  his  continued 
nse  of  it,  after  tiie  second  patent  is  issued,  will  be  an  infringement 
of  the  right ;  but  he  will  not  be  liable  for  the  intermediate  use, 
before  the  issuing  of  the  second  patent.'  And  the  law  is  the  same, 
where  a  patent,  originally  void,  is  amended  hy  filing  a  disclaimer, 
under  the  statute.' 

§  498.  i&wMtj.  It  must  also  eppe&r  that  the  machine  used  by 
the  defendant  is  identical  with  tlie  subject  of  the  patent.  Machines 
are  the  same  if  the;  operate  in  the  same  manner,  and  produce  the 
same  results,  upon  the  same  principles."  If  the  differences  be- 
tween the  two  machines  are  substantial,  they  are  not  alike;  but 
if  formal  only,  tliea  tliey  are  alike.  To  this  point  the  opinion  of 
experts  is  admissible  in  evidence  ;  (a)  but  it  is  still  only  matter 
of  opinion,  to  be  weighed  and  judged  of  by  all  the  other  circum- 
stances  of  the  case.  The  question  whether  the  principles  are  the 
same  in  both  machines,  when  all  the  facts  are  given,  is  rather  a 
matter  of  law,  than  of  the  opinion  of  mechanics  ;*  but  the  gen- 
eral question  of  identity,  as  well  as  the  general  question  of  iufringe- 

'  Ame»  •.  Howard,  1  Sumn.  4S2  ;  Fbillira  on  Fntenta,  pp.  86S,  370  ;  Diicon  e. 
Mover.  *  Wwh.  68. 

*  Perry  «.  Skinner,  2  M.  ft  W.  *71  ;  fi.  c.  1  Jar.  433  j  Stat.  U.  S.  1837,  e.  45,  §§  7. 
9,  vhich  II  essentially  similsr  to  Stat.  C  ft  fl  W.  IV.  c.  83.  S  1- 

»  Gray  i>.  Oajfood,  1  Pet.  C.  C.  Zii ;  Odiorae  v.  Winkley,  2  Gall.  61.  A  nitnefts, 
who  has  previouflly  coDBtnictod  a  machine  like  the  plaintilTs,  may  look  nt  o  drawing 
not  made  b;  himself,  and  say  whether  he  has  such  a  recollectioo  of  the  mnrhine  as  to 
be  able  to  aay  that  it  is  a  correct  drBirinir  of  it  Rez  v.  Hadden,  2  C.  b  P. 
184. 

<  Barrett  0.  Hall,  1  Magoa,  470,  471.     And  sea  Moigan  p.   Seawatd,  Wcbat    Pat. 


placed  on  the  Teasel  when  she  was  built,  tion.     The  maiim  of  eaiqne  in  sort  arte 

as  part  of  her  onginal  equipmant  in  ■  for-  rrtdendum  permita  tbeni  to  be  examined 

sign  CQiintry,  by  persona  not  within  the  as  to  questions  of  art  or  science  pecnli«r  lo 

jurisdiction  of  our  patent  laws,  it  waa  held  their  trade  or  profession  ;  but  profeasors  or 

that  such  use  of  the  gaffs  was  not  an  in-  mechanics  cannot   be   received  to   prove 

frinjtenient  of  the  patent.     Brown  v.  Du-  to  the  court   or  jury  what  is  the  proper 

chesne,  2  Curtis,  C  C.  371.  or  legal  construction  of  any  instrument  of 

(a)  "Experts  may  be  examined  to  ei-  writing.     A  jiidfie  may  obtain  informntjon 

plain  terms  of  art.  and  the  state  of  the  art.  from  thsm  if  he  desire  it,  on  matters  vrhicb 

at  any  given  time.     They  may  piplain  to  he  does  not  clearly  comprehand,  but  canoot 

the  cnurt  and  jury  the  machines,  models,  be  compelled  to  receive  their  opinions  ns 

or  drawinjp  eihibited.     They  may  point  matter  of  evidence."    Gricr,  J.,  Winana 

out  the  diffcreuce  or  identity  of  Uie  me-  v.  New  York  &  Erie  Bailioad  Company, 

chanicaldeviceiinTalvedintheii'GDiUttDC-  21  How.  (U.S.)  100. 
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meat,  being  a  mixed  qaeetiou  of  law  and  fact,  is  submitted  to 
tbe  jury,  under  proper  instructions  from  the  court.^  (a) 

§  499.  Competenoy  of  witnaaa.  The  purchaser  of  a  license 
to  use  an  invention  is  a  competent  witneit  for  the  plaintiff  in 
an  action  for  infringement  of  the  patent-right ;  for  he  has  do 
direct  pecuniary  interest  in  supporting  the  patent,  but  on  tlie 
contrary,  it  may  be  for  his  advantage  that  it  sliould  not  be 
supported.'  {by 

§  500.  Defonoe.  The  defence  in  an  action  for  infringement  of 
a  patent-right,  is  usually  directed  either  to  the  patent  itaelf,  in 
order  to  invalidate  the  plaintiff's  title,  or  to  the  fact  of  its  viola- 
tion by  the  defendant;  and  it  is  ordinarily  made  under  the  gen- 
eral issue,  with  notice  of  special  luatter  to  bo  given  in  evidence, 
which  the  statute  permits.^  Tbe  notice  of  special  matter  must 
have  been  given  to  the  plaintiff  or  his  attorney  thirty  days  before 
the  trial,  (c)  Auy  special  matter  is  admissible,  "tending,"  as 
the  statute  expresses  it,."  to  prove,  (1)  that  the  description  and 
specification  filed  by  plaintiff  does  not  contain  the  whole  truth, 
relative  to  his  invention  or  discovery ;  or  (2)  that  it  contains 
more  than  is  necessnry  to  produce  the  described  effect ;  which 
coucealment  or  addition  shall  fully  appear  to  have  been  made  for 
the  purpose  of  deceiving  the  public ;  or  (3)  that  the  patentee  was 
not  the  original  and  first  iuvcntor  or  discoverer  of  the  thing 
patented,  or  of  a  substautiol  and  material  part  thereof  claimed  as 

>  Bamtt  V.  Hall,  1  Maaon.  470,  471  ;  Marfan  ir.  Seaward,  Webit.  Pat.  Cai.  IS8  ; 
Jnpe  V.  Pratt,  Id.  146 ;  Mocnamant  v.  HuIm,  1  Car.  &  Uarahm.  471  ;  Boulton  o.  Ball, 
2  H.  Bl.  480. 

»  DeixwDe  V.  Fairia,  Welnt.  Pat  Cut.  154  ;  s.  c.  1  M.  &  Rob.  457. 

*  Where  the  defendant  pleaded,  I,  not  guilty;  2,  tbat  the  plaintiirvraa  not  tbe  true 
and  first  inventor  ;  3,  that  tbe  inrention  had  previously  been  wholly,  or  in  pan, 
publicly  and  gctiBrany  known,  uaed,  practised,  and  published,  —  it  wa»  held,  that  tho 
wue  oa  the  lir^t  plea  must  tie  detemjiced  by  the  actH  done  by  the  defendant,  without 
reference  to  the  intention  with  which  they  were  done ;  that  tba  aecoud  plea  would  be 
proved  by  showing  a  publication  befora  the  date  of  the  lettem-patent ;  and  tbat  the 
third  plea  only  raised  a  queatiou  of  user  befon  the  grant  of  the  tetterf-pBtent.  Stead 
V.  Anderaon,  4  M.  (I.  &  3.  30fl. 

(a)  A  patent  ia  prima  fnde  evidence  witneaa  for  himself,  if  allowed  to  testify  by 

tliat  tbe  several  grants  of  nght  contained  tbe  lawi  of  tbe  State  within  who»e  limits 

in  it  are  valid  \   that  the  several  thinga,  the  court  is  sitting.     Vance  v.  Campbell, 

tnetbods,    and    devices    contnine.l    in    it  1  Black   (IT.   S-),   VLl ;   Haasaknecht  v. 

■re  new,  useful,  required   invention,  and  Claypool,  Id.  431. 

wera  invented   by  the  patentee.     If  oils        {a)  If  tbe  first  notice  Krved  ia  directive, 

inatrument  perforins  a  certain  ofllce  belter  or  not  safHcieiitly  comprehensive  to  admit 

than  another  which  is  patented,  and  baa  hisdefence.thedefendantmaygive another 

driven  the  latter  out  of  the  market,  this  is  to  remedy  the  defect  or  supply  the  deli- 

primafacit  evidence  of  diRbrence  froni  it,  cieitcy,  subject  to  the  ssnie  condition  that 

and  of  newness  of  invention.      Smith  b.  it  must  be  in  writing,  and  be  served  mora 

■Woodmff,  e  Fish.  Pat,  Gas.  478.  than  thirty  days  before  the  trial.     Teeaai., 

{b)  Tbe  plaintiff  is   alao  a  competent  Huntingdon,  23  How.  (U.  S.)  10. 
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new ;  or  (4)  that  it  had  been  described  in  some  pablic  vork  an- 
terior to  tiie  supposed  discovery  thereof  hj  the  patentee ;  or  (5) 
had  been  in  public  use  or  on  sale  with  the  consent  and  allovauce 
of  the  patentee  before  his  application  for  a  patent ;  or  (6)  tliat  he 
had  flurreptitiouBly  or  unjuBtly  obtained  the  patent  for  that  which 
waa  in  fact  invented  or  discovered  by  another,  who  was  using 
reasonable  diligence  in  adapting  and  perfecting  the  same  ;  or  (7) 
that  the  patentee,  if  an  alien  at  the  time  the  patent  was  granted, 
had  failed  and  neglected,  for  the  space  of  eighteen  months  from 
the  date  of  the  patent,  to  put  and  continue  on  sale  to  the  public  oa 
reasonable  terms,  the  invention  or  discovery  for  which  the  patent 
issued  (a) ;  (8)  and  whenever  the  defendant  relies  in  his  defence  on 
the  fact  of  a  previous  invention,  knowledge,  or  nse  of  the  thing 
patented,  he  shall  state,  in  hie  notice  of  special  matter,  the  names 
and  places  of  reuidence  of  those  whom  he  intends  to  prove  to 
have  possessed  a  prior  knowledge  of  the  thing,  and  where  the 
same  bad  been  used;  in  either  of  which  cases  judgment  shall  be 
rendered  for  the  defendant  with  costs  (fi)  ;  (9)  Provided,  however. 
That  whenever  it  shall  satisfactorily  appear  that  the  patentee,  at 
the  time  of  making  his  application  for  the  patent,  believed  him- 
self to  be  the  first  inventor  or  discoverer  of  the  thing  patented, 
the  same  shall  not  be  held  to  be  void  on  account  of  the  invention 
or  discovery,  or  any  part  thereof,  having  been  before  known  or 
used  in  any  foreign  country ;  it  not  appearing  that  the  same,  or 
any  substantial  part  thereof,  had  before  been  patented  or  described 
in  any  printed  publication."  ^  (c) 

1  Stat.  U.  8.  ISSd,  c.  3S7,  f  15. 

(a)  And  in  this   case  tlia   burden   of  np  in  the  answer  had  been  takeo,  and  a 

EroDf  rests  on  tha  defendant.  Tatham  f.  motion  waa  arterwards  mnde  to  amend  tbs 
owber,  2  BUtchf.  C.  C.  49.  answer,  an  amendment  would  not  maba 
(i)  "  Notice  of  the  time  whan  the  jtRT-  that  evidence  admissible,  which  was  taken 
son  possessed  the  knowledge  or  nse  of  the  under  objection  before  that  nmpiiilment. 
invention  ia  not  required  by  the  act  ;  the  In  AUis  c.  BucksUlf,  13  Fed.  Bep.  879, 
name  of  the  perton.  and  of  his  place  of  the  court  says,  in  eommenting  on  the  ease 
residence,  and  the  place  where  it  has  been  of  Roberts  v.  Buck,  that  it  is  iliscretiniiary 
QSpd,  are  sutHcJent.  '  Phillips  v.  Pajte,  21  irith  the  court  in  such  a  case,  especialljr 
How,  (U.  S.)  183.  after  the  objecting  party  has  fully  croaa- 
(c)  In  an  action  at  law  for  infringe'  enamined  the  witnesses,  and  taken  rebut- 
ment, the  defendant  cannot  Hhow  use  in  a  ting  proofs,  either  to  let  the  testimony 
foreign  country.  Judnon  u.  Cope,  1  Bond,  etand  in  the  ease,  or  to  strike  it  out,  and 
327.  And  if  the  perty  charged  fails  to  permit  the  defence  to  take  the  testiinoDy 
prodace  the  article  he  uses,  if  it  be  in  his  anew  under  the  amended  answer,  and  that 
power,  it  is  an  arlmissian  of  infringement,  no  far  as  the  etate  of  the  case  in  Roberts  r. 
Ely  P.  Monson  MfK.  C^o.,  *  Fish.  Fat.  Cas.  Buck  is  distlosed,  in  the  opinion  of  the 
84.  See  also  Wood  o.  Cleveland  Rolling  court,  there  is  ground  for  inrerring  that 
Mill,  4  Fish.  Pat.  Cfib.  550.  In  Roberta  the  objecting  party  stood  on  his  ol'rection 
V.  Buck,  8  Fish,  Pat.  Cas.  325,  it  was  held  and  elected  not  to  cross-examine  the  wifc 
that  when  evidence  of  anticipations  not  «et  nessea  or  oSer  rebutting  proofs,  and  tfa? 
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§  501.  Want  of  ooTQitr.  As  the  proof  of  noveltjf  of  invention, 
on  the  side  of  tlie  plaintifF,  must  of  necessity  be  negative  in  its 
character,  it  may  be  successfully  opposed,  on  tlie  part  of  the  de- 
fendant, by  a  single  witness, testifying  that  he  had  seen  the  inven- 
tion in  actual  use,  at  a  time  anterior  to  the  plaintiffs  invention. 
The  facility  with  which  this  defence  may  be  made  affords  a  strong 
temptation  to  the  crime  of  subornation  of  perjury ;  to  prevent 
which  the  defendant  id  required  to  state,  in  liis  notice,  the  names 
and  residence  of  the  witnesses  by  whom  the  alleged  previous  inven- 
tion is  to  be  proved,  (n)  But  notwithstanding  its  liability  to  abnse, 
the  evidence  is  admissible,  to  be  weighed  by  the  jury,  who  are  to 
consider,  whether,  upon  the  whole  evidence,  they  are  satisfied  of 
the  want  of  novelty.'  If  the  action  is  brought  by  an  assignee 
against  the  patentee  himself,  he  is  estopped  by  his  own  deed  of 
assignment  from  showing  that  it  was  not  a  new  invention.^ 

§  501  a.  lareatlon  not  orlgliul.  The  question  whether  the 
plaintiff  is  the  true  and  original  inventor  or  not  depends  on  the 
question  whether  he  borrowed  the  invention  fi-om  a  source  open 
to  the  public,  or  not.*  It  seems  that  his  title  is  not  destroyed  by 
the  fact  that  the  same  invention  has  been  previously  made,  if  it 
had  altogether  been  lost  sight  of,* (ft)  If  the  invention  has  been 
distinctly  described,  not  by  way  of  mere  Bpeculation  or  suggestion, 
but  as  a  complete,  successful,  and  perfect  invention,  in  a  book, 
whether  written  or  printed,  which  has  been  publicly  circulated, 
whether  at  home  or  abroad,  this  is  a  sufficient  answer  to  the  plain- 


'  Manton  r.  Manton,  Drv.  Pat.  C»a.  250;  Pliillips  on  Pttents,  pp,  415-117  ;  Lewis 
e.  MarlinR,  10  B,  ft  C.  22  ;  Coraish  v.  Keene,  S  Bing.  N.  C.  670.  U  is  sufficient  if 
the  inventimi  ia  aaw  as  to  geaenil  use  and  public  eiBn;iM.  Lenis  ir.  Marling,  Webst, 
Pat.  Cas.  492. 

*  Oldham  v.  Langmead.  cited  3  T  K.  4*1, 

*  WatUiD  i;.  Potter,  Wehst.  Pat.  Cas.  692. 

*  HousebJU  Co.  V.  KeiUoii,  Webat.  Pat.  Caa.  690.  , 


conrt  then  holda  that  if  there  has  been  ruled  that  the  natnea  of  the  w 

Tnll  croaa -examination,  and  proofs  in  rebut,  nhich  on  allejied  prior  use  is  to  be  proved, 

tal  of  that  particnlar  evidence  have  heen  should  be  stated  in  the  answer,  has  been 

taken,  the  nropor  course  is  to  let  the  testi-  overruled  by  Eoemer  t:.  Simon,  95  U.  S. 

monTBtaml.  214,  ami    Pianing   Machine  Com  puny  p. 

In  Searla  o.  Ronton,  12  Fed.  Rep.  140,  Keith,  101  U.  8,  *7B,  wherein  it  iH  helil 

it  waa  held   that   if  a  defence   of   jirior  that  only  the  names  cf  those  nho  had  in- 

knowledge  is  s^t  up,  but  no  mention  made  vented  or  used  the  an  ticipnting  machine  or 

of  prior  use,  aviilence  of  such  use  will  not  im]in>vemfliit,  and  not  of  those  who  are  to 

be   admitted  if   it   is  objecteil   to.      Cf.  testi  f}- touching  its  Jnvenlioa  or  use,  are 

Roemer  o,  Simon,  95  U.  3.  214.  requireil  to  he  set  forth. 

("1  It  is  sniil  in  Allis  v.  BiickBtaff,  13  I*)  See   Gajler   v.   Wilder,    10   How. 

Fe-f.  Rep.  R7B,  that  the  rase  of  Riehardson  (II.  S,)  477. 
t>.  Lnclcnood,  S  Fiaher,  454,  in  which  it  was 
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tifPs  claim  as  the  first  inventor,  whether  he  knew  of  the  publica- 
tion or  not.' 

§  502.  PabUo  use.  The  public  use  and  exercise  of  an  invention, 
which  prevents  it  from  being  considered  as  new,  ia  a  use  in  public, 
eo  as  to  come  to  the  knowledge  of  others  than  the  inventor,  as 
contradistinguished'  from  the  use  of  it  by  himself  in  private,  or  by 
another  by  his  license,  and  in  order  to  test  its  qualities,  and  does 
not  mean  a  use  by  the  public  generally.^  But  it  is  not  necessary 
tliat  the  use  should  come  down  to  the  time  when  the  patent  was 
granted  ;  proof  of  public  use,  though  it  has  been  discontinued,  is 
BuRicient  to  invalidate  the  patent^  And  the  place  of  the  use, 
whether  at  home  or  abroad,  makes  no  difference;*  provided,  in 
the  case  of  foreign  use,  the  invention  has  also  been  described  in  a 
printed  publication. ^(a)  It  is  sufHcient  to  prove  that  it  was  not 
first  reduced  to  practice  by  the  patentee ;  ^  but  it  is  not  sufficient 
to  prove  that  another  was  the  first  inventor,  if  he  neither  reduced 
the  invention  to  practice,  nor  used  due  diligence  in  adapting  and 
perfecting  it.^  The  proof  of  use  may  be  rebutted  by  the  plaintiff, 
by  showing  that  it  was  by  his  license.* 

§  603.  Snbsequeat  patent.  The  defendant  may  also  prove,  in 
defence,  a  subsequent  patent,  granted  to  the  same  patentee,  either 
alone  or  jointly  with  another  person,  and  either  for  the  whole  or 
a  part  of  the  same  invention.^  (fi)  So,  he  may  show  that  different 
and  diitinct  inventions  are  joined  in  the  same  patent,'or  that  tJie 
invention  is  not  lawful,  or  is  pemioi(m»^'' 

>  HouBebitl  V-o.  «.  Netlson,  Webst.  Pat  Cu.  690  i  Stsad  v.  Williams,  8  Jar.  930 ; 
7  M.  &  G.  818;  Brooks  n.  Jenkins,  S  McLean,  250. 

>  Carpenter  s.  Smith,  9  M.  &  W.  300 ;  Webxt.  Pat.  Cv-  6Sfi.  And  see  Pcnnock  v. 
Dialogue,  4  Wash.  544  ;  ».  c.  2  Pet.  1 ;  Bedford  v.  Hunt,  1  HasoD,  302  ;  Bentlv  c. 
Flemmg,  1  C.  &  K.  587. 

»  Househill  Coal  &.  Iron  Co.  v.  Neilson,  9  CI.  ft  Fin.  788.  The  question  of  jiob- 
lic  us«,  as,  wlietber  it  irere  &  uae  for  manufacture,  ur  only  for  experiment  nhicb  had 
been  abandoned,  ia  a  question  for  the  jury.  Elliott  v.  Aston,  Wabst.  Pat.  Cas.  224  ; 
Cornish  v.  Keene,  3  Bine.  N.  C.  670. 

•  Brown  v.  Annandaie,  W«bst.  Pat.  Cos.  433  ;  Pbillipa  on  Patents,  c.  7,  $  16  ; 
Anon.,  1  Cliitty,  24,  n. 

»  Stat.  V.  S.  1838,  0.  367,  5  15. 

■  Woodcoak  B.  Paricer,  1  Gall.  438  ;  Tennant's  Case,  Webst.  Pat  Cas.  12G,  u. ;  a.  c. 
Dav.  Pat.  Cag.  429. 

'  Pennock  i..  Dialogue,  i  Wash.  638  ;  Stot.  U.  8.  1886,  o.  867,  g  16. 

>  Pbillipa  on  Patents,  p.  422. 

■  Treadwell  v.  Bladen,  4  Wash.  700  ;  PhUlips  on  Patents,  ^  420 ;  Odiome  d. 
Amesbury  Nail  Factory,  2  Mason,  28  ;  Barrett  P.  Hall,  1  Maton,  447. 

1"  PhOlipa  on  Patents,  pp.  128,  421. 

(a)  O'Reilly  r.  Morse.  16  How,  {U.  S.)  another  tenant  in  common  of  the  same  pa- 

B2.  tent;  such  tenant  in  common  baring  an 

(i)  So   on  a  bill  for  an  injunction  by  equal   right   to   make,  use,    and  sell  the 

ore  tenant  in  common  of  letters -patent,  thing  patented.  Clum  D,  Brewer,  2  Curtis, 

the  resiKindent  may  show  a  license  under  C.  C.  536. 
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§  504.  AbuidoDmMit.  The  defendant  ma^  also  show  an  abawr 
donmevt  of  the  invention  by  the  plaintiff,  and  a  dedication  or  »wr- 
render  of  it  to  public  use,  prior  to  the  issuing  of  the  patent.* 
And  it  such  dedication  was  made,  or  the  public  use  of  the  inven- 
tion was  acquiesced  in  for  a  long  period  subgequent  to  the  issu- 
ing of  the  patent,  this  is  a  good  defence  in  equity,  if  the  fact  is 
explicitly  relied  on  and  put-in  issue  by  the  anuwer.'  But  the 
public  use  or  sale  of  an  invention,  in  order  to  deprive  the  inventor 
of  his  right  to  a  patent,  must  be  a  public  use  or  sale  by  others, 
with  his  knowledge  and  consent,  and  before  his  application  for 
the  patent.  A  sale  or  use  of  it  with  such  knowledge  or  conaent, 
in  the  interval  of  time  between  the  application  for  a  patent  and 
the  grant  thereof,  has  no  such  effect.^  Nor  is  it  material  whether 
the  public  use  was  originally  by  express  permission  of  the  inventor 
or  by  piracy  ;  for  in  either  case  it  is  his  acquiescence  in  the  public 
use  that  renders  the  subsequent  patent  void.  And  he  is  presumed 
to  acquiesce,  when  he  knows,  or  might  know,  of  the  public  use.* 

§  505.  Sefloleut  apoolfioatioii.  A  material  defect  in  the  gpecijica- 
tion,  whether  accidental  or  designed  and  fraudulent,  may  also  be 
shown  in  defence  of  this  action,  both  by  common  law  and  by 
statute.^  (a)  So,  if  the  specification  is  designedly  ambiguous  and 
obscure,  or,  if  it  seeks  to  cover  more  than  is  actually  new  and 
useful,  this  also  is  good  defence."  Whether  the  want  of  utility 
can  be  given  in  evidence  under  the  general  issue  has  been  ques- 
tioned ;  but  the  better  opinion  is  that  it  may,  as  it  cannot  justly 
bo  said  to  be  a  surprise  on  the  plaintiff.^ 

§  50C.  Infrtngement.  In  regard  to  the  fact  of  infringement,  the 
general  doctrine  is,  that  the  use  of  any  substantial  part  of  the 

'  Pbillim  on  Patents,  c.  7,  S  19.  PP-  181-205,  «2I! ;  Pennock  v.  Dialogue,  4  WasK 
688  ;  s.  c.  2  Pet.  1  ;  Treadwell  v.  Bladen,  *  Waah.  70»  ;  Whittemore  o.  Cuttar,  1  QaU. 
178,  A  liisusa  of  the  invantion  a/ttr  the  grant  of  letters-patent  U  no  defence  at  law. 
Gtay  D.  James,  1  Pet.  C.  C.  394. 

'  Wyeth  D.  Stone,  1  Story,  273,  282,  But  it  is  no  defeDce  »t  Uw.  Shaw  v.  Cooper, 
7  PbL  292. 

*  Kyan  v.  Goodwin,  3  Sumn.  614. 

*  Shaw  o.  Cooper,  7  Pet.  292  ;  Whittemore  o.  Cutter,  1  Gall.  482 ;  Stot.  U,  a  1836, 
0.  367,  i3  S,  15.     Sw  also  Melius  e.  SiUbee,  4  Mason,  lOS. 

«  Rex  V.  Cutler,  1  Stark.  354  ;  Phillips  on  Patents,  p.  424  ;  Stat.  U.  S.  1830,  a. 
867.  I  15. 

*  Galloway  o.  Bleaden,  'Webst.  Pat  Caa.  524 ;  Hill  o.  Thompson,  8  Tannt.  87E  ; 
Lowell  t>.  Lewis,  1  Mason,  182  ;  Erana  v.  Eaton,  1  Pet.  C,  C.  322.  Unless  the  excesa 
is  disdained.     Stat.  U.  S.,  1837.  c.  46,  %%  7,  9. 

T  Fliilips  on  Fatenta,  p.  426 ;  Langdon  v.  De  Qroot,  1  Paine,  20S  ;  Haworth  v. 
Hardcastle,  1  Bin&  N.  C.  182. 

(a)  If  the  specifications  do  not  describe    nothinj;   under   lis    patent.     Parker   «. 
the   invention  with   reasonable  certniuty    Stiles,  S  McLean,  C.  C.  44. 
and  precision,  the    patentee   can  claim 
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invention,  though  with  some  modilications  of  form  or  apparatus, 
is  a  violat)()Q  of  the  patcut-right.  It  is  the  substauce  and  the 
principle  of  tlie  machine,  and  not  the  more  form,  the  identity  of 
purpose  and  not  of  name,  which  are  to  be  regarded.  A  specious 
variation  in  form,  or  an  alteration  in  the  mode  of  adaptation, 
however  ingenioud,  doen  not  render  it  any  the  less  an  infringe- 
ment.' (a)  So  the  use  of  a  chemical  equivalent  for  a  substance 
described  in  the  patent,  if  known  to  be  so  at  the  time,  and  it  be 
used  for  the  purpose  of  taking  the  bene&t.of  the  patent  b;  mak- 
ing a  colorable  variation  therefrom,  is  au  infringement.^  (£)  It 
is  a  question  peculiarly  for  the  jury,  who  must  say  whether  the 
defendant  has  availed  himself  of  the  invention  of  the  plaintiff, 
without  having  so  far  departed  tlierefrom  as  to  give  to  his  act  the 
denomination  of  a  new  discovery,  '(c)  If  the  patent  is  for  several 
distinct  improvements,  or  for  several  machines,  the  use  of  one 
ynly  is  a  violation  of  the  right ;  *  but  where  the  patent  is  for  the 
entire  combination  of  three  things,  and  not  of  any  two  of  them, 
it  is  no  infringement  to  construct  a  machine  containing  only  two 
of  the  combinations.'  Evidence  that  tlie  invention  of  the  defen- 
dant is  better  than  that  of  the  plaintiff  is  improper,  except  to 
show  a  substantial  difference  between  tlie  two  inventions.  ^ 

§  507.  DUclalmer.  Where  the  patent  was  originally  too  broad 
in  its  specification,  including  more  than  the  patentee  is  entitled 
to  hold,  the  error  may  now  be  cured  by  a  ditclaimer,  filed  pursuant 
to  the  statute.^     But  the  disclaimer,  to  &e  effectual,  must  be  filed 

>  Wyeth  V.  stone.  1  Storj,  378  ;  Rill  v.  Thomproa,  8  TaanL  375 ;  Walton  «.  Pot- 
ter, 3  M.  &  G.  411  ;  4  .Suutt,  N.  R.  91  ;  Wel»t.  Pat.  Ca&  585 :  Uorgiui  v.  Snavai, 
Welist  Tat.  Ca».  171  :  CiiUer'a  Patent,  Id.  437. 

■  HBith  0.  Unwid,  H  Enji.  La*  &  K.].  802,  per  Erie,  J.  ;  Ifl  Jnr.  998. 

»  Walton  V.  Potter,  Webrt.  Pat.  Cas.  386,  587. 

*  Moo-ly  B.  Fisk,  i  Muon,  112 ;  Wyeih  o.  Ston^  I  Stor?,  273 ;  Gillrtt  d.  Wilbr,  9 
C.  &  P.  331 ;  Cornish  v.  Keeae,  3  Biug.  N.  C.  570. 

*  Prouty  V.  Draper,  1  Story,  568. 

*  Aldeii  B.  DBH-ey,  1  Story,  336. 

'  Stut.  U.  S.  1837,  c.  4a,  SS  A  9  i  tlie  proriMona  of  which  aw  theM:  "Seel.  7. 
A)id  be  it  farlher  tiiaelnl.  Thai  wlienever  any  patentee  shall  hare,  through  inadrert- 
enue,  accideiil,  or  mistake,  niada  hia  apeciRcation  or  claim  too  broad,  clainiing  nti<re 
thau  tliat  of  whicli  he  was  the  ariftinnl  nr  lirat  inventor,  some  mat«Tia1  and  siiUtaatitd 
part  of  the  tbiug  patented  being  truly  and  justly  his  own,  any  such  patentee,  his  ail  iiiin- 
istratom,  executors,  and  assigna,  whellier  oif  the  whole  or  ot  a  sectional  interest  therein, 
may  make  disclaimer  of  such  parts  of  the  thini;  patented  aa  the  disolaimsnt  shall  not 
daim  to  hold  by  virtue  of  the  patent  or  Hssimiment,  stating  therein  the  eiti'Qt  of  hisin- 
tereat  ia  such  patent ;  which  disclaimer  shall  ix  in  writing,  attested  by  one  or  more  nit' 
nemes,  and  recorded  in  the  Patent  OBice,  on  payment  by  tbe  peison  diwiaiming,  in  mau- 

(a)  SarRent  r.  Lamed,  2  Curtis  C.  C.  Law  Ik  Eo.  45  ;  Newton  r.  Orand  Junction 

310 ;  O'Reilly  v.  Morse,  15  How.   (U.  S.)  Railway  Co.,  6  Id.  557. 
62.  (fj  BalUn  v.  Taggart,  17  How.  (U.  3.] 

(fr)  See  also  Unwin  «.  Heath,  32  Eng,  74. 
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in  the  Patent  Office  before  the  suit  ia  brought ;  otherwise,  tlie 
plaintiff  will  not  recover  the  costs  of  suit,  even  though  he  should 
prove  that  the  infringemeat  was  in  a  paii^  of  the  invention  not 
disclaimed.  And  where  a  disclaimer  has  been  filed,  whether 
before  or  after  the  suit  is  commenced,  yet  if  the  filing  of  it  lias 
been  unreasonably  neglected  or  delayed,  this  will  constitute  a 
good  defence  to  tiie  action.^  (a)  If  the  patentee  has  assigned  his 
patent  in  part,  and  a  joint  suit  in  equity  is  brought  by  him  and 
the  assignee  for  a  perpetual  injunction,  a  disclaimer  by  the 
patentee  alone,  without  the  assignee's  uuiting  in  it,  will  not  en- 
title them  to  the  benefit  of  the  statute.' 

§  508.  Competency  of  witaeiMa.  In  regard  to  the  competency 
of  witneisei,  it  has  been  held,  that  persons  who  have  used  the 
machine  in  question,  as  the  defendant  has  done,  are  not  thereby 
rendered  incompeteut  witnesses  for  him,  notwithstanding  the 
object  of  the  defence  is  to  invalidate  the  patent,  as  well  as  to 
defeat  the  claim  of  damages ;  for  in  such  a  case  the  witness  stands 
in  the  some  predicament  as  the  rest  of  the  community  ;  and  the 
objection  to  his  competency  would  equally  apply  to  every  witness, 

u«r  as  other  jateut  diitiiis  are  reqaired  by  law  to  be  paid,  of  ihe  lum  of  ten  dollara.  And 
such  Jisctaimen  ih&II  thennLfttr  he  taken  and  coniiidcrBd  as  part  or  the  oiigiual  spsciti- 
cation,  to  tU  extent  of  the  interest  which  shall  he  [lOssBssed  iu  the  ya,lei\i  or  n);ht 
secured  thereby  by  the  disclatmant,  and  by  those  ulnimiDg  b;  or  under  him  subsequent 
to  the  rncord  theirof.  But  no  such  diactaimer  shall  affect  anjr  action  i^oding  at  tlie 
time  of  its  b^iog  filed,  except  so  far  as  ma;  relate  to  the  question  at  unreasonable  ne- 
gleet  or  delay  ill  filing  the  eaiiiF, 

"  Sect.  9.  And  M  tt  furOur  ttiacted  (anything  in  the  nfteeath  section  of  the  act 
to  which  this  is  aclditional  to  the  contrsrr  nol withstanding).  That  nlienever,  by  mis- 
take, accident,  or  inadvertence,  and  without  any  wilful  delault  or  intent  to  defraud  or 
mblead  the  public,  *n;  patentee  shall  have  in  his  specilicatioa  clainieil  to  be  the 
oriftinal  and  hmt  inventor  or  discorei-er  of  any  material  or  substantial  part  of  the  thing 
patented,  of  which  he  was  not  the  lirst  and  original  inventor,  and  shall  have  no  Irsnl  or 
just  right  to  vlaim  the  same,  in  every  such  cnsn,  th»  tiatcnt  shall  be  dermeil  good  nud 
Tslid  for  so  much  of  the  invention  or  discovery  as  shall  be  truly  and  bima  Jidc  fiisown  : 
Proeidtd,  It  shall  be  a  niat^nnl  and  siilistantial  part  of  the  thing  |>utented,  and  Vm 
definitely  ilUtinguishahle  from  the  other  jarta  bo  claimed  without  right  as  afortuiid. 
And  every  such  jiatentre,  his  exeuutors,  aJiniiiistratora,  and  assign^  whi'tlier  of  a  H-hnle 
or  of  a  sectional  interest  therein,  shall  lie  entitled  to  maintain  a  Huit  at  law  or  in  n[liily 
on  sunh  patent  for  any  infriiii^eini'lit  of  such  inrt  of  the  invention  or  disiovery  as  shall 
be  bmia  fidt  Ilia  own  as  aforesaid,  notwithstanding  the  specification  may  enibrai^  morn 
than  he  shall  have  anv  l.'gal  riithl  to  claim.  But,  in  every  auah  case  id  which  a  judg- 
mnnt  or  verdict  shall  lie  renderrd  for  the  plaintiff,  he  shall  not  be  entitW  to  recover 
costs  against  the  defendant,  unless  lie  shall  have  entered  nt  the  Patent  OfHce  prior 
to  thecommBncemenlof  the  suit,  a  disclaimer  of  all  that  part  of  the  tiling  [Mtenteil 
which  was  so  olsimed  without  right  :  Provirkit,  luncrrer.  That  no  person  bringing  aiiv 

such  suit  shall  be  entitled  to  the  benelits  of  the  provia:""-  """• '  ■■•  *'■'-  --■.■;- 

who  shall  iiave  unreasonably  neglected  or  delayed  to  ei 
claiiiier  as  aforesaid." 

'  Reed  v.  Cutter,  1  Slury.  iV\. 

»  Wyeth  V.  Stone,  1  Story,  273. 
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since,  if  the  patent  were  void  in  law,  evei7  person  might  nee  it, 
and  therefore  every  person  might  be  said  to  have  an  interest  in 
making  it  public  properly.'  Another  patentee  claiming  adversely 
to  the  plaintiff,  and  under  whose  license  the  defendant  has  acted, 
is  alRO  a  competent  witness  for  the  defendant.' 

§  509.  Copyright.  The  subject  of  Copyright,  which  is  usually 
treated  in  connection 'with  that  of  Patents,  may  proi>erly  be  con* 
sidcred  in  this  plae& 

§  510,  Remody  for  isfiiiigenioat.  The  remedy  for  an  infringe- 
ment of  copyright  is  eiftier  at  law,  by  an  action  for  the  statute 
penalties,  or  by  an  action  on  the  case  for  damages,  or  in  equity, 
by  a  bill  for  an  injunction;^  but  in  either  case  the  evidence 
necessary  on  both  sides  is  substantially  the  same,  the  plaintiff 
being  obliged  to  prove  his  title  to  the  exclusive  privilege  claimed, 
and  the  fact  of  its  violation,  or,  in  equity,  at  least  an  intended 
violation,  by  the  defendant. 

§  511.  FlaiDtUTa  oaM.  Title.  The  plaintiff,  to  make  out  his 
title,  must  prove  that,  prior  to  the  publication  of  his  work,  he 
deposited  a  printed  copy  of  its  title  in  the  clerk's  office  of  the 
District  Court  of  the  United  States  for  the  district  where  he 
resided  at  the  time,  and  that  notice  of  the  copyright  was  given 
on  the  title-page,  or  the  page  next  following,  or,  if  it  be  a  map,  or 
print,  or  musical  composition,  then  on  its  face,  in  the  form  pi-e- 
Bcril^d  by  the  statute.  He  is  also  required  to  deliver  to  the  district 
clerk  a  copy  of  the  work,  within  three  months  after  its  publication ;  * 

1  Evanx  v.  Eaton,  7  Wheat  !)5«  ;  Etuih  e.  Nettie)),  Id.  4SS. 

*  Treadnell  ».  Blodea,  t  WokIi.  704. 

■  Stat.  U.  S.  1831,  c.  16.  The  sabjsct  of  literary  prot»rty,  both  bf  common  law 
ftnd  fay  statute,  received  ■  very  full  and  elaborata  discussion  in  the  leading  case  of 
Wbenwn  0.  Peters,  8  Petura,  591. 

*  Slat,  V.  S.  1831,  e.  19,  ES  4,  6,  These  lecUoim  aw  as  follows :  "  Sect.  4,  And 
be  it  further  ciuuted.  That  no  [wcKin  shnll  be  entitled  to  the  benefit  of  thi>  act,  unless 
he  shall,  Ixfore  publication,  do|xnit  a  printed  copy  of  the  title  of  such  book  or  boohs, 
map,  i^hnrt,  musical  compositiou,  print,  cut,  or  engraving,  in  the  clerk'ti  olBix,  of  the 
district  court  of  the  district  wherein  [lie  author  or  pro[irictor  shnll  r«aide,  and  the  clerk 
of  auLh  court  U  hereby  dirw-ted  and  required  to  record  the  aatiie  (ju.  iiHiQe  •)  lliereof 
forthwith,  in  a  book  to  be  kept  for  that  puniosu,  in  the  words  following  (giving  a  copy 
of  the  title  uiiiler  the  seal  of  the  court,  to  the  said  author  or  pro|irietor,  whenever  he 

ahall  reiiuii-e  tlie  same] :   '  District  of to  wit :  Be  it  remembered,  that  on  the 

day  of Anno  Domini A.  B.,  of  the  said  district,  hath  rtepoeited  in  this  ofBt-o 

the  title  of  a  book  (ni»p,  chart,  or  otherwise,  as  the  case  may  be),  the  title  of  which  is 
'n  the  words  following,  to  wit  (here  insert  the  title)  ;  the  right  whereof  he  claims  as 


titled,  '  .,,,,., 

district.'  For  wliich  record  the  clerk  shall  he  entitleil  to  receive,  from  the  pent- 
claiming  Ktii'h  right  aa  aforesaid.  Rftv  cents ;  and  the  like  anni  for  every  copy  under 
sea]  airtiialiy  given  to  such  [lenion  or  liis  assigns.  And  the  author  or  pniprietor  of  any 
such  book,  map,  chart,  musical  composition,  print,  cnt,  or  engnrmf:,  i:hn1l,  within 
three  nionthi  from  the  publication  of  said  book,  map,  chart,  nmsicnl  compoiitinn.  print, 
cut,  or  engraving,  delivpr,  or  cause  to  be  delivered,  a  copy  of  the  same  to  the  clerk  ol 
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and  it  Beeins  that  a  compliance  irith  this  requirement  also  must 
be  strictly  gliown.i  Of  these  facts,  the  certificate  of  the  district 
clerk,  and  the  productioo  of  a  copy  of  the  work,  vlLl  be  sufficient 
prima  facie  evidence. 

§  511  a.  Certain  ttatatorr  provlslotu  dlrootot;  only.  Tlie  autiior 
of  any  book  or  uther  composition  enumerated  iu  the  statutes  re- 
specting the  law  of  copyright  is  also  required  to  deliver  a  copy 
thereof  to  the  librarian  of  the  Smithsonian  Institution,  and  another 
copy  to  tlie  librarian  of  the  Congress  Library,  for  the  use  of  those 
libraries,  within  three  months  after  the  publication  of  the  book, 
map,  &c.^(a)  But  this  provision  is  understood  as  merely  direc- 
tory, and  not  as  anottier  condition  added  to  those  already  made 
piecedent  to  the  exclusive  right  of  the  author.' 

§  512.  AnthoraMp.  It  is  frequently  necessary  for  the  plaintiff 
to  go  furtlier,  and  prove  that  he  is  the  author  of  tlie  work  ;  for 
which  purpose  tlie  original  manuscript,  which  it  is  always  e.\pedi- 
ent  to  preserve, is  admissible,  and  generally  is  sufficient  evidence; 
it  being  proved  to  be  the  handwriting  of  liimaelf  or  of  his  amanu- 
ensis. If  it  is  lost  or  destroyed,  it  must  be  proved  by  secondary 
evidence.  If  the  subject  was  an  engraving,  it  may  be  proved  by 
producing  one  of  the  prints  taken  from  the  original  plate;  the 
production  of  the  plate  itself  not  being  required.^  (b) 

laid  district.  And  ft  shall  be  the  dotj  of  the  clerk  of  etch  district  court,  at  least  onca 
in  every  jenr,  to  transniit  a  c«nified  li«l  of  all  auuli  records  of  copyright,  including  the 
titles  !io  mconleil,  and  the  date  of  record,  and  also  nil  the  aerenil  copie.i  of  books  or 
other  works  de|>UGited  in  his  office  according  to  this  act,  to  the  Secretary  of  State,  to  be 
preserved  in  bis  office. 

"Sett  5.  And  be  it /itTthar  enadtd.  That  no  pei'son  shall  lie  entitled  to  the  benefit 
of  this  act,  unless  be  shall  ^ve  iDfoniiatioD  of  capyriKhl  being  seuui'cd,  by  causing  to 
Ike  iiiserttd,  in  the  several  copies  of  each  and  even'  edition  published  during  the  term 
secured,  ou  the  title-page,  or  the  pnsc  inimediati'ly  folloiring;,  if  it  be  a  book,  or  if  a 
maji,  chart,  musical  composition,  giriiit,  cut,  or  engraving,  by  causing  to  be  imiiressed 
on  the  face  thereof,  or  if  a  xoliime  of  maps,  charts,  ninsic,  or  engraviugs,  upon  the  tills 
or  frontispiece  thereof,  the  foUoM'ing  wonU,  viz.  :  '  Entered  aecoiiling  to  act  of  C'on- 
grets,  in  the  y<-ar  ~~ — >,  by  A.  B,,  iu  the  clerk 'a  office  of  the  district  court  of  -- — - '  (as 
the  case  may  1*)." 

>  Such  was  the  construction  of  a  similar  pro visjnn  in  the  act  of  1790,  c.  42,  {  1. 
Ewer  V.  Coxe,  1  Wash.  437  ;  Wheaton  v.  Peters,  8  Peters,  591. 

>  Stat.  U.  3.  1846,  c.  178,  §  10. 

»  Jollie  D.  Jacques,  N.  Y.  Leg.  Oha.,  Jan.  1851,  p.  11  fl  Blatch.  C.  C.  «18]. 

*  Idaughan  on  Literary  Pioperty,  p.  165;  Thompson  v.  Symoodn,  6  T.  K.  11,  4S. 

(a)  RepealedbyStatutel859,c.22,S8,  v.  GilbiTt,  8  Id.  268.      One  who  permits 

(it)  Wliere  an  aalhor  is  employed  by  pupils  to  take  coj)ie3  of  his  manuacripta 

the  propiietor  of  a  periodical  to  write  for  for  the  purr>o<Le  ot  instructing  themselves 

it  articles  on  certain  terms  as  to  price,  bat  and  othei-s,  dues  not  theri'liy  ebanilon  [licm 

without  any  nipntion  of  the  copyright,  it  to  the  publiu,  and  the  publication  of  them 

is  to  he  inferred  that  the  copynght  iraato  will  he  restrained  by  injunction.     Bartlett 

belong  to  such  proprietor.      Sweet  p.  Ben-  v.  Crittenden,  4  McLean,  C.  C.  300. 
uing,  30  Eng.  Law.  k  &i.  4S1 ;  Kichanlsoo 
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§  513.  Auigmmatit.  Where  the  action  la  by  as  assigaee,  be 
muHt  deduce  his  title  by  legal  aBsignment  from  the  original  author 
or  proprietor,  in  addition  to  the  proof  already  mentioned-  The 
instruineDt  of  assignment  must  be  proved  or  acknowledged  in 
the  same  manner  as  deeds  of  land  are  required  to  be  proved  or 
acknowledged  iu  the  State  or  district  where  the  original  copyright 
is  deposited  and  recorded ;  and,  in  order  to  be  valid  against  a 
subsequent  purchaser  without  notice,  it  must  also  be  recorded  in 
the  clerk's  office  of  the  same  district  within  sixty  days  after  its 
execution.'  (u) 

§  514.  Infilnsemeitt.  The  plaintiff  must  prove  the  itifringement 
of  his  riglit  by  the  defendant.  And  it  is  an  infringement,  if  the 
defendant  has  published  so  much  of  the  plaintiff's  work  as  to  serve 
as  a  substitute  for  it ;  or  has  extracted  so  much  aa  to  communicate 
the  same  knowledge;  whether  it  be  in  the  colorable  form  of  an 
abridgment,  or  a  review,  or  by  incorporating  it  into  some  larger 
work,  such  as  an  encyclopedia,  or  in  any  other  mode.^  (b)  For 
tlie  question  of  violation  of  copyright  may  depend  upon  the  value, 
ratlier  than  on  the  quantity,  of  the  selected  materials.  *(<;)  If  so 
much  of  the  work  be  taken,  in  form  and  substance,  that  the  value 
of  the  original  work  is  sensibly  diminished,  or  the  labors  of  the 
autlior  are  substantially,  to  an  injurious  extent,  appropriated  by 
another,  it  constitutes,  in  law,  pro  tanto,  a  piracy.*  But  a  fair 
and  real  abridgment,  or  a  fair  quotation,  made  in  good  faith,  is 
no  violation ;  and  of  this  intent  the  jury  are  to  judge."  {d)  If  the 
main  design  be  not  copied,  the  circumstance  that  part  of  the  com- 
position of  one  author  is  found  iu  another  is  not  of  itself  piracy 
sufficient  to  support  an  action.     Xor  will  it  suffice,  if  the  effect 

1  Stat  U.  S.  1834.  c.  157,  S  1;  CurtU  on  CopfriKht,  c.  8,  pp.  21S-S35. 

*  2  K^nt,  Couim.  332.  333  ;  Godsuti  on  Patents  pp.  47B,  4Tfl  (2d  «I.)  ;  Maugh&n 
on  Literary  Property,  pari -8,  c.  1,  pp.  126-136;  Grays.  Rugsell,  1  Story,  11.  See 
Curtis  on  Copyright,  c  i,  pp.  189-192,  where  the  subject  dI  onginKlity  is  tr««t«dirith 
cleHrnNis  and  just  discriininaUon. 

*  Gray  B.  Russell,  1  Star}-,  11. 

*  2  Kent,  Comiu.  883,  n.  {b),  4th  ed.:  Roworth  c.  Wilkea,  1  Campb.  84. 

>  Ibid.;  Godson  on  PaUnts,  pp.  447,  478  ;  Maughui  on  Literary  Property,  pp.  93, 
&9,  12B-132. 

[i]  Aseiiureand  sale  on  execution  of  map.     Stephens  «.  Cady,  14  How.  (tJ.  S.) 

the  engraved  pkte  of  a  map.  far   which  SSS;  SteTcns  d.  Gladding,  17  Id.  447. 
the  debtor  h^s  obtained  a  copyrif^ht,  does  (b)  Jollie  v.  Jaque^  1  Blatchf.  C.  C. 

not  transfer  the   copyrifclit   to  the   pur-  S18. 

chaser;  nnd  the  debtor  U  entitled,  with-         (c]    Ctajton  v.  Stone,  2  Paine,  C.  C 

oiii    rvinihursiug   to    the    purchnser    the  382. 
money  ^id  by  the  latter  on  snrh  mile, 
to  an  injunction  to  rertrain  the  purchaser 
from  striking  off  and  iel1int(  copies  of  the 
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of  the  new  publication  ia  prejudicial  in  some  degree  to  that  of  the 
plaintiff,  unless  it  is  subBtantlally  bo.  If  tt  is  Bubstantially  a  copy, 
it  is  actionable,  however  innocent  the  intention  of  the  defendant 
in  publishing  it ;  on  the  other  hand,  if  it  is  not  Bubstantiall)-  a 
copy,  or  a  colorable  Belection,  or  an  abridgment,  the  publication 
is  lawful,  however  corrupt  the  motive.  It  is  the  middliug  class  of 
cases  which  involve  the  greatest  difficulty,  namely,  where  there  is 
not  only  a  considerable  portion  of  the  plaintiff's  worli  taken,  but 
also  mucli  that  is  not ;  and  here  the  question,  upon  the  whole,  is, 
whether  it  is  a  legitimate  use  of  the  plaintiffs  publication,  in  the 
fair  exercise  of  a  mental  operation,  entitling  it  to  the  character  of 
au  original  work.' 

§  515.  DefvnoM.  In  the  defence  of  this  action,  on  other  grounds 
than  that  of  defect  in  the  plaintiffs  case,  it  may  be  shown  that  the 
plaintiffs  publication  was  itself  pirated,^  or  that  it  was  obscene, 
or  immoral,  or  libellouB,  either  on  government  or  on  individuals  ; 
or  that  it  was  in  other  rcBpects  of  a  nature  mischievously  to  affect 
the  public  morals  or  interests.^  But  in  equity,  it  seems,  that  an 
injunction  may  be  granted,  notwithstanding  the  bad  character  of 
the  subject,  if  the  author,  repenting  of  his  work,  seeks  by  this 
mode  to  suppress  it.*  If  tlie  defence  is  made  under  the  plaintiffs 
license  for  the  publication,  the  defendant,  in  an  action  at  law 
muBt  prove  it  by  a  writing  signed  by  the  plaintiff,  in  the  presence 
of  two  or  more  credible  witnesses.' 

1  'Wilkim  D.  Aikin,  17  Vn.  i2Z,  42fl.  It  Is  umetimeB  said,  that  In  theia  euw  tha 
question  is  irb ether  it  vaa  ioub  animo/urandi  oihot.  But  tbe  Rccnracj  of  this  teat  in 
not  very  readily  perceived.  The  subject  of  infrinf^ement  is  copiously  discussed  in  CoT' 
ti«  on  Copyright,  c.  B,  pp.  236-306.    And  km  Webb  n.  Povera,  3  W.  ft  M.  4B7. 

*  Id  order  to  prove  a  priQr  pQblication  in  n  Foreign  country,  it  ia  not  enough  to 
prore,  by  a  witness,  that  tie  has  seen  it  there  in  print,  without  accounting  for  the  non- 
production  of  the  printed  copy.     Boosy  u.  Davidaon,  13  Jiir.  S7S. 

*  Godson  on  Patents,  pp.  478,  479  t  Manghan  on  Utemtjr  Ftoperty,  pp.  88-99. 

*  Southy  V.  Sherwood,  2  Meriv.  438. 
■  Stat.  U.  a  1831,  c  16,  SS  6,  7,  B. 
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PAYMENT. 

§  516.  Payment,  bow  pleaded.  The  defence  of  paymeDt  mav 
be  made  under  the  general  issue,  in  assumpsit;  but,  in  an  action 
of  debt  on  a  specialty  or  a  record,  it  muat  be  specially  pleaded. 
In  eitlicr  case,  the  hiirden  of  proof  is  on  the  defendant,  who  must 
prove  the  payment  of  money,  or  eometliiiig  accepted  in  its  stead, 
made  to  the  plaintiif,  or  to  some  person  authorized  in  liis  behalf 
to  receive  it.  The  word  "payment"  is  not  a  technical  term;  it 
has  been  imported  into  law  proceedings  from  the  exchange,  and 
not  from  law  treatisas.  When  used  in  pleading,  in  respect  to 
cash,  it  means  immediate  satisfaction;  but  wlien  applied  to  the 
delivery  of  a  bill  or  note,  or  other  collateral  thiug,  it  does  not 
neceanarily  mean  payment  in  Immediate  satisfaction  and  discharge 
of  the  debt,  but  may  bo  taken  iu  its  popular  sense,  as  delivery 
only,  to  be  a  discharge  when  converted  into  money.' 

§  517.  Receipt  only  prima  faole  proof  If  a  receipt  was  given 
for  the  money,  it  is  proper  and  expedient  to  produce  it ;  but  it  is 
not  necessary ;  parol  evidence  of  the  payment  being  admissible, 
uotwitlistanding  the  written  receipt,  and  without  accounting  for  its 
absence.*  And  if  produced,  it  is  not  conclusive  against  the  plain- 
tiff, but  may  be  disproved  and  contradicted  by  parol  evidence.^ 

§  518.  To  wbom  made.  Respecting  the  per»on  to  whom  tlio 
payment  was  made,  if  it  was  made  to  an  ngent  of  the  plaintiff,  his 
authority  may  be  shown  iu  any  of  the  modes  already  stated  under 
that  title.*  (a)     If  it  was  made  to  an  attomey-at-lavi,  his  employ- 

1  Maiming  v.  Duke  of  Arfji-Ie,  9  M.  k  Q.  if). 
is  pleiidnil,  but  the  [HM.)f  is  of  Uif  I'lvniirit  of  pf 

thi!  beii.-lit  or  this  aWaence  bv  WRT  "uf  roiliictio-i  of  .lainFig™,  Lord  e.  Fi-rrand,  i 
Dowl.  &  L.  630.  And  proof  of  the'  payment  and  ncueplnnco  of  the  whole  debt  o-ill 
eapport  a  plei  of  psynient  of  debt  noil  damagna  where  the  Utter  are  iiierel;  oomiDttl. 
Beaumont  K.  Grrailiend,  3  Dnwt.  &  L  631. 

*  SoiUhu-ifiti  ».  Hivden,  7  Cowed.  334. 

*  AiiU,  vol.  i.  %  36g  :  Skaife  e.  Jackson,  &  D.  ft  B.  2in ;  8  E  &  C.  131  ;  NichdwD 
V.  Frazier,  4  Harrin^.  20fl. 

*  Sitfira,  tiL  Ajjency,  per  tot 

(ii)  Stmvhom  v.  Wrbb.  2  Jonea,  L<iw  «  peraon  not  the  owner  of  the  property  oa 

fN.  C.I.  ISO;   Simpson  r.   EQ^naton.  33  account  of  which  the  pav  meat  is  made,  or 

Eni[.    Liw  4    &).    697  ;    Umicrwood   v.  not  the  jiersoii  with  wliom  the  contmct  for 

Nii^holla,  83  Id.  821  ;  BbU  ef.  Buckley,  31  payment  was  inade,  the  burden  of  proof  U 

Id.  92.     When  one  nuka  ■  payment  to  on  the  penon  Diaking  the  pnynient  to  show 
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ment  by  the  creditor  must  be  proved  ;  id  which  case  the  payment 
ia  ordinarily  good,  tipou  the  cuBtom  of  the  country,  UDtil  his  au- 
thority has  been  revoked.'  Payment  of  a  judgment  to  the  attui'- 
ney  of  record  who  obtained  it,  though  made  more  than  a  year 
after  the  judgment  waa  recovered,  has  been  held  good  ;  ^  but  if  the 
payment  was  made  to  an  agent  employed  by  the  attorney,  or  to 
the  attorney's  clerk,  not  authorized  to  receive  it,  it  is  otherwise.' 
Even  if  land  has  been  set  off  to  tlie  creditor  by  extent,  in  satisfac- 
tion of  an  execution  pursuant  to  the  statute  in  such  cases,  pay- 
ment of  the  money  to  the  creditor's  attorney  of  record  within  the 
time  allowed  by  law  to  redeem  the  land  is  a  good  payment.*  But 
proof  of  payment  made  to  the  attorney  after  his  authority  lias  been 
revoked  will  not  discharge  the  liability  of  the  party  paying,*  (a) 
It  is  also  a  good  payment,  if  made  to  a  person  sitting  in  the  cownfr- 
inff-roomof  the  creditor,  with  account-books  near  him,  and  appar- 
ently ciitruHted  with  the  conduct  of  the  businees ;  ^  but  not  if  made 
to  an  apprentice,  not  in  the  usual  course  of  business,  but  on  a  col- 
lateral trantaction.''  Payment  is  also  good,  if  made  to  one  of 
several  partners,  truatees,  or  executors.*  (6)    And  if  the'plaintiif 

1  Hudson  V.  Jahnson,  1  Wuh.  10. 

1  Lsii)(ilaD  r.  Potter,  IS  Una.  319  ;  jRckgon  v.  Bartlett^  S  Johns.  361  ;  Branch  v. 
Barnley,  1  Call,  117  ;  Lenit  v.  Uamige,  1  Pick.  317  ;  Kellogg  r.  Oilbeit,  lU  Johns. 
£20  i   Powell  V.  Little,  1  W.  Bl.  8. 

'  Yale*  If.  Freckleton,  3  Doug.  828 ;  Peny  v.  Turnar,  3  Tyrw.  138  ;  1  Dowl.  P.  a 
800  ;  H.  0.  2  U.  &  J.  8». 

•  Gray  I'.  WaM,  1  Greenl.  257. 

•  pRrker  v.  Downiuf;,  1»  Mhss.  165  ;   Wurt  v.  Lee,  3  Yeatea,  7- 
«  Barrett  b.  Ueere,  1  M.  ft  Malk.  200. 

'  Sniiiideraon  v.  Bell,  2  (J.  ft  Mees.  801  ;   B.  c.  1  Tvni-.  221. 

•  Torler  tr.  Taylor,  6  M.  4  8.  166  i  Stone  v.  Marsk,  Ey.  ft  M.  SSI ;  Can  v.  Re«d, 
8  Atk.  sua. 

that  the  person  to  whom  he  made  it  waa  600.     In  RodrigiiPs  ii.  E«»t  R.  SaT.  Inst., 

daly  authoriied  by  the  owner  of  tile  fpaia,  the  Court  of  Appeal*  has  dfuirtal  that  |«v- 

nr  tliecoiifrnclor,  tonceire  snuhpnyment.  mane  to  the  aUministnitor  of  a  8iip(Kisrd 

Seymour  e.  Smith,  114  N.  Y.  481 .  dead,  liut  iu  fact  livin«,  iiib^tate,  is  valid. 

(n )  Tlif  death  of  the  principal  is  a  re-  But  this  will  doubtlesa  not  \v  acc^jited  as 

Tocatioinf  the  authority  of  the  ageut;  yet  law,   williout  fnrtlier  fxamiiiHtioii.      Sea 

the  payiDPnt  of  money  to  an  a^eut  after  Jodiuinspn  v.  Siitfulk   Sav.  Bk.,   S  AlUli 

thedealhof  thepiinci|.al,  thedealh  bfinR  (Mhm.),    87;    A.  L.   Rev.   July,    1876; 

Duknowu  to  both  paitiex,  is  a  eood  iwy-  Oriffith  e.  Frazirr,  8  Cnncli,  23  ;  Allen  o. 

tnelit,  and  bindi  the  estate  of  tliF  pnnci-  DuudaH,  3  T.  B.  12a. 
iial.     CnMiday  o.    McKenae,   1  Watli.  ft  (6)  Bn-ant  v.  Smith,  10  Cush.  (M»s».) 

Serjjr.  382.     But  it  has  also  been  h^ld  that  169.      When  a  bond  baa  been  asiiigned, 

na  the  authority  of  an  axGut  to  collect  pay.  without  the  kiiowlerln  of  the  obligor,  a 

ment  For   liia   principal   ci-aa«a  upon   the  payment  by  him  to  the  oblit^ee  is  a  gooil 

drnth  of  the  nritidpal,  a  )>ayment  mads  payment.     Preston  v.  Grayson  (Jounty,  30 

thereafter  to  the  RRsnt  does  not  bind  the  Gratt.  (Vn.)  IBS. 

estate  of  the  principal,  although  the  deiith  Payment  of  the  principl  of  a  mortgatte 

waa  not  known  at  the  time  of  makinj;  the  to  one  who  aaaumes  U<  be  the  inuitgngrea 

[uiymeDt  to  the  peraon  making  the  pay-  agrnt,  to  receive  such  (lavnient,  but  is  not 

meuU     Weber  v.   Bridgman,   113  H>  Y.  aucb  agent,  i»  not  ft  valid  discluuge  of  tbo 
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has  drawn  an  order  on  the  defendant,  payable  to  a  third  person, 
opon  which  the  defendant  has  made  himself  absolutely  liable  to 
the  holder,  this,  as  a^inst  the  plaintiff,  is  a  good  payment  of 
his  claim  to  that  amount,  even  though  the  plaintiff  has  subse- 
quently couDtermauded  it.'  (a)  The  possession  of  the  order,  by 
^e  debtor  on  whom  it  was  drawn,  is  prima  facie  evidence  that 
he  has  paid  it.  (b) 

§  619.  Mods  of  pajmMit.  Ab  to  the  mode  of  payment,  it  may 
be  by  any  lawful  method  agreed  upon  between  the  parties,  and 
fully  executed,  (e)    The  meanii^  and  intevtion  of  the  parties,  where 

1  Hodgson  V.  Anderaon,  3  B.  &  C.  S12;  Tatloek  «.  Hutu,  8  T.  B.  ISO. 

debt    Coi  r.   Cutter,  28  K.   J.  Eq.  IS.  (e)  Whan  the  pxiijea  to »  contract  agree 

pBf  ment  of  >□  execution  by  one  of  MTEral  to   r^ud  tome   artiuU  or  aubsUove   m 

defendantD  so  bx  extinguiahet  it  th«t  it  money   in   tbe   paymrat  of  the  contract 

cannot  be  snbaequsutly  usigaeJ   to   the  (irica,  tUU  igreemeut  will  be  biudin);  upon 

debtor  paying  it,  and  be  leviwl  liy  bim  on  them,  tnd  a  pajmrnt  made  in  the  artti:l«  m 

tbe  tana  of  the  other  debtora.     Adams  D.  aubstitnted  for  money  will  diuhHi;^  tha 

Dniks,   II   Cuah.  (Uaaa.)   G06.      Aad  a  liability  oF  the  wraon  who  i«ys  it  just  as 

payment  of   a  proraiasory   nota    by  c  --  .     .    .      ■ .  . 


tlsiiie,    7  Cush.    (Uata.)   2aS.       See   wiao  other  and  >K>v«d  to  Rcce|>t  (laynient  "in 

Burr  r.   Smith,  21    Barb.  (:f.   Y.)  2S2;  shinglei  or  their  proceeda,"  iuk]  heisnid 

Thorne  v.  Smith,  2  Eng.  Law  &  £q.  303.  in  ibinglea  and  negotiable  paper,   whii^h 

(a)   Bat  a  conditional   acceptance  of  waa  the  proceed*  of  ]iart  of  tli«  ahinglea, 

■nch  an  order  doea  not  operate  as  a  pay-  anch  paper  ia  reueired  in  psyment,  and 

ment,  especially  if  it  be  aftsrwardB  given  any  low  atiHiaf;  from  the  worthlessoesa  of 

np  to  the  debtor  by  anch  third  party  na-  the  paper  falls  on  hiio.     Meson  v.   Wai^ 

paid.    Baaaelt  a,  Sanborn,  S  Cash.  (Uasa.)  ner,  43  Mich.  436.      So  where  one  agreed 

G3.     If  a  debtor,  on  the  appliratioa  of  th«  to  take  part-payment  in  orAen  on  a  third 

creditor,  by  an  order,   verbal  or  wiitteo,  person    named,   and    the    orders    proved 

T»|ne8ta  a  third  person  to  pay  the  debt,  worthleaa,  it  was  held  that  he  could  not 

whether  sach  thinl  person  is  bound  to  do  reqiiini  further  pa.ymeiit  from  his  debtor. 

BO  CT  not,  and  he  does  pay  it,  it  ia  a  pay-  Bealey  v.  Dumas,  S  111.  App.  SSI. 
ment  of  the  debt,  and  a  discharge  ofthe  When   a   written  contract   apecifies  a 

claim  of  the  creditor.    Tackennan  t.  Slee-  particular  kind  of  money,  which  is  to  be 

per,  9  Cosh.  (Mass.)  ISO.  tbe  medium  of  exchange  in  that  rantrant, 

JA)  Sr.-e  post,  %%  627,  62S.     8o  when  a  the  Conit  will  decide  upon  the  conttrnc- 

Cmijsory  note  or  bill  of  exchange  has  tion  of  the  terms  aa  to  paymftit,  and  In 
n  negotiated,  anil  afterwards  comes  into  what  kind  of  money  it  ahould  be  made. 
the  po9se»iion  of  one  of  the  parties  liable  Thos  where  a  Wnd  was  executed  in 
to  pay  it,  such  posseaqion  is  prinxa  faeix  North  Carolina  in  Febraary,  IBSS,  payable 
evidence  of  piymsnt  by  him.  Baring  r.  in  "onrrent  fnndn,"  it  was  held  to  be  pay* 
Clark,  19  Tick.  (M.iaa.)  220;  McQee  v.  able  in  Confederate  money,  which  ns  at 
Prouty,  9  Met.  {Uass.)  647.  But  this  that  time  cnrrenL  Brickell  v.  Retl,  81  N. 
nile  of  law  doea  not  apply  to  a  possession  C.  82.  So  of  one  executed  in  1863,  pay- 
by  one  of  two  joint  promisors  in  an  action  able  in  1804  in  Weat  Virginia.  Gilkeson 
by  him  to  recover  of  the  other  one-half  the  «.  Smith,  15  W.  Ta.  44. 
amount  thereof.  Heald  r,  Davis,  11  Gush.  When  the  payment  waa  to  be  so  many 
(Mass.)  319.  Two  bills  of  sale  shown  to  "dollars  in  pild,"  and  payments  were 
have  been  intended,  the  one  as  a  mortgage,  made  in  cumney,  it  vwt  held  that  the 
the  other  aa  a  release  of  the  mortgagor's  valne  of  the  cnrrency  in  gold  should  ba 
intpre*t  to  the  mortgagee,  were  held  to  credited  to  the  debtor.  Hittson  r.  Daven- 
ahow  payment  of  the  debt  aeciimi  by  the  port,  4  Col.  189.  If  the  creditor  an-.']!!* 
tnortgage.  Seighman  t.  Marahnll,  17  Md.  payment  in  cnrrency  in  anch  a  csk.  *a 
630.  paymenl  In  fall,  he  waive*  the  atipalaiiou 
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it  can  be  distinctly  known,  is  to  have  efFect,  unleas  that  intention 
contraveoo  some  well-eBtablished  principle  of  law.  This  intention 
is  to  be  ascertained,  in  ordinary  cases,  by  the  jury ;  but  it  is  some- 
times legally  presumed  by  the  court.^  Thus,  the  giving  of  a 
higher  »ecurity  is  conclusively  taken  as  payment  of  a  simple  con- 
tract debt.  Where  the  payment  is  made  by  giving  the  party'a 
own  lecurity,  it  ia  either  negotiable  or  not.  Ordinarily,  the  giving 
of  a  new  security  of  the  same  kind  with  the  former,  and  for  the 
amount  due  thereon,  as  a  now  note  for  an  old  one,  familiarly 
known  in  the  Roman  and  modern  continental  law  as  a  Novation, 
is  equivalent  to  payment  of  the  latter;'  but  if  it  is  for  a  less 
amount,  it  is  not  ^  If  a  promissory  note  is  taken  as  a  satisfaction, 
by  express  agreement,  it  will  be  so  held,  even  though  the  debt  was 
due  of  record.* 

§  620.  By  neeotiabla  note.  Where  the  debtor's  own  negotiable 
note  or  liill  is  given  for  a  pre-existing  debt,  it  is  prima  facie  evi- 
dence of  payment,  but  is  still  open  to  inquiry  by  the  jury,  (a) 

1  Millikin  v.  Brown,  1  Ratrla,  S97,  S88  ;  Watklna  v.  Hill,  6  Ki:k.  S22,  G23  j 
Thatcher  c.  Dinnuore,  G  Mtua.  W9  ;  Johnwa  i'.  Weed,  S  Johns.  810. 

'  Story  OQ  BilU,  S  HI  ;  Potli.  Obi.  by  Evans,  d.  M^Mi  ;  Cornwall  v.  GonliJ,  4 
mck.  tU  ;   Huse  v.  AleiandBr,  3  Met  1G7. 

*  CaiiHetd  c  Ivea,  IS  Pick.  25S, ;  Eestboota  r.  Crookabanki,  2  T.  R.  24 ;  Fiteh  v. 
Sdttou,  e  Eaiit,  230  ;  Smith  v.  Bartholomew,  1  M«t  27fl. 

*  Hew  York  Stata  Bank  u.  Fletcher,  6  Weud.  SA  ;  Clark  v.  Fiimej,  0  Cowen, 


pajmen 

t  Ihnt  t 


T  BHtiHriictinn  of  such 


Hd.  119.    Or  it'  hi>  acwpta  piymeut  in  de-  reWucted  and  coDtrollHl  by  eviilfuce  Ibat 

[ireuiatitd  cnnvncv.     Riti:hie  v,  Swset,  32  siicli  wna  not  tbe  intention  or  the  iiaitiea. 

Tex.  333;  Clark  o.  B^matein,  40  Ala.  576.  Such  evidence  may  be  thi>  Taia  that  tha 

(a)  The  jury  iiiuit  be  sntislied  in  some  fwynient   would   deprive   the   trcditor  of 

way  that  the  parties  intended  the  nesotia-  security  existing  at  the  limr  the  note  naa 

Ue  note  which  ia  Kiven  to  the  creuito^  given,  or  where  the  creditor  rakes  tfar  note 

whether  it  tie  the  debtor's  own  note  or  ■  in  iguorence  of  the  facts,  or  under  n  iiiia. 

third  party's,   to  be  received  in  aatiarac-  ap]irehen«ion  of  the  rif;hts  of  the  jartiea, 

tion  of  the  deht.     Mehan  «.  Thomiwon,  and  in  other  cases  where  the  facts  aliow 

71  He.  492  ;  Cake  c.  Lebanon  Bank,  Sfl  that  the  parties  did  not  intend  the  note  to 

Pa.  St.  Sns.  be  given  aud  taken  in  payment  of  the  debt. 

But  it  seems  Ihnt  the  question  whether  So,  in  a  recent  cai>e  in  Mnssnchusetts,  the 

the  receipt  of  the  note  Ire  the  creditor  is  principle  that  allows  the  piving  of  a  nego- 

of  it*elf  enough  to  make  a  prima  facie  liable,    promissory   note  as  autKcient  evi- 

case  of  payment,  or  whether  it  is  for  the  drnce  of  the   jAyment  or  a  pre-existing 

debtor  to  ro  further  mid  ahow  an  agree-  debt,    but    that   this    evidence    mny    lie 

ment  to  take  the  iiotein  p«yin»nt,  andnot  rebutted   by   circumslantes    which   show 

as  further  iwriiriiy,  has  been  decided  differ-  that  the  note  was   not   intended  to  bs 

entir  in  diHerent  Slutea.    The  rale  in  tool e  received  *•  psLyment,   was  reitemti^  and 

StaU-.H  it  that  the  acce)itnnce  hy  the  credi-  aHiTiDed  in  the  caw  of  Quimby  v.  Uurgin, 

tor  of  the  debtor's  own  negotiable  note  ii  148  Mass.  108  ;  and  in  anoth.-r  .ase  it  was 

prima  faae  evidence  of  paymeiLt.     Thns  held  that  if  a  party  taking  the  note  lelied 

it  wss  said  in  Banker  u.  EUrron,  76  He.  on  aa  payment  thereby  rtliu'iuishes  valu- 

06,  that  the  nile  of  law  is  wrll  settled  in  able  aecority  for  his  debt,  the  note  ia  not' 

that  State  that  a  ncmrtiable  note  given  for  to  be  conaiilered  jiayment.  and,   where* 

■  simple  contract  debt  ia  prima  facie  to  be  new  note  ia  given  for  the  old  one  secured 
vol-  II.— 33 
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The  reasoD  is  that,  otherwisg,  the  debtor  might  be  obliged  to  paj 
the  debt  twice.'  If  such  note  or  bill  is  giveu  for  part  of  the  debt, 
it  is  deemed  payment  of  such  part,^  evoa  though  the  debt  is  col- 
laterally secured  bj  a  mortgage.'  If  the  creditor  receives  the 
debtor's  check  for  the  amount,  it  is  payment,  if  expressly  accepted 

■  John«aa  n.  Jobason,  11  Man.  3S1 ;  Hebden  v.  Hartnnk,  i  Eap.  10  ;  Thatcher  p. 
Dinsmare,  S  Hasa.  £99  ;  Holm«g  o.  D'Camp,  1  Johna.  S4  ;  PioUrd  b.  Tackiugton,  10 
Johiiii.  1U4  ;  Maneely  o.  McOee,  H  Haas.  113  ;  BatCa  i.  Dean,  2  Met.  7S  ;  Bwd  i>.  Up. 
toil,  10  Pick.  522 ;  Jonaa  o.  Eenutdy,  11  Pick,  12S  ;  WUkiiu  v.  Hill,  S  Pick.  522, 
^23  :  Cnmrainit  t>.  Hnckley,  S  Johna.  202  ;  ComHtock  v.  Smith,  10  ShnpL  202  ;  Uogan 
v.  ^Ii'fey,  1  Rich.  36.  By  the  Engliah  ileciaioaa,  it  aeema  that  the  ni«ii|it  of  billa  ia 
not  dL-uiu«l  paymeiit,  unleaa  eij>rcatil;  so  agrswl,  or  the  billa  have  btren  negptiated,  and 
are  oatBtanding  ag&inat  the  defendant.  Burdsn  o.  Halton,  1  Biog.  4G1 ;  Bolt  v.  Wat< 
•on.  Id.  273.     And  ane  KaymonJ  n.  Merchant,  8  Cowen,  147. 

3  llalET  D.  Jevett,  8  H«t.  148. 

■  Fowler  ».  Bush,  SL  Pick.  230. 

by  a  mortgage,   tbeae   cireamatancea   are  as  cash,  anch  evidence  woald  rebat  the 

iufBi;Leiit  to  rebat  the  inference  of  payment  piesiimiition  that  they  vtni  not  intended 

of  the  tnartgnge  note  by  the  renewal,  un-  aa  payment ;  and  the  question  would  be 

leas    the     intetit    appaara    aCBnaatively.  left  for  the  jury.     Briggk  r.   Holmes,  ISS 

O'Uonuer  p.  Hurley,  147  Mass.  160,     See,  Pa,   3t.   283.     If  »  note  ia  frsudnlenlly 

alao,   Rice  v.    Howiand,   14?  Mass.   408.  given,  as  for  instance,  if  it  is  rigned  by  th« 

But,  in  other  Statea,  it  ia  held  that  it  name  of  a  corporation  which  has  no  entt* 

nuat  be  proved  that  the  partiea  intended  ence,  the  petsou  vivlng  it  knowing  that 

it  to  operate  as  a  satisfiiction  of  the  debt,  sncb  coq<oration   bad   no   exiatPnce.   thfl 
and  this  must  be  done  by  the  party  rely- 
ing on  the  paymeaC.     Feamster  «.  With- 
Tonr,  12  W.  Va.  611  ;  Haiuea  d.  Pearce,  41 

Md.  221  ;  Wilbur  v.  Jemegan,   11  R.  I.  It  has  been  Mud  that  an  txprts*  agrae- 

113  1    BeUbaw  v.  Bush,  14  Eng.   Law  t  ment  to  receiva  the  note  aa  payment  muat 

£<[.   269 1   Cobum   v.    Odell,   30   N.    H.  ba    praveil.      WUhelm    d.    Schmidt,    81 

641)  ;  Noel  v.  Murmy,  3  Keman  (N.  Y.),  lU.  183  ;  Noel  n.  Mnrmy,  13  N.  Y.  167  ; 

187  ;  Vanateenburg  u.  HoffLQan,  16  Barb,  The  Einibsll,  3  Wall  (U.  S.)  37  ;  Moara 

(M.  Y.)  28  ;  Uooniig  o.  UobUe,  Ac.   Ins.  c   Trice,  21   Oratt.  (Va.J   S5B  ;  Page  o. 

Co.,    27    Ala.    254;    Allen    d.    King,    4  Hvibbard,  Snrague's  Dec.  338. 

MeLsan,  C.  C.   128;   Lyman  v.    United  But  eireamatnntial  evidence  may,  with- 

States  Bank,  12  How.  (U.  9.)  225.     Thus,  oat  any  direct  proof  of  an  Bipreaa  agroe- 

it  is  bald  in  Penuaylvnniathat  a  note  giv-  ment,  show  that  the  partiea  intended  or 

en  for  an  existing  debt  is  not  payment  un-  diil  not  inland  the  nol«  to  be  tvceived  id 

Icsii  expremly  stated  aa  such,  the  preauinp-  aatisfactinn  of  the  debt.    Mehnn  n.  Thonip- 

tion  bluing  that  the  note  is  not  to  be  iHiy.  son,  71  Me.  492;  Melleilge  tr.  Boston  Iron 

ment  until  it  is  itself  paid.     Ami  if  the  Cn.,  5  C.iah.  (Mnas.)  170;  Parkhnrat  o, 

title  to  personal  jirmwrty  depends  ujKin  Jackson,   36   Me.   404  ;  Snteet  v.   James, 

payment  therefor,  giving  a  note  does  not  2  K.  J.  270. 

vent  the  title  in  th«  pun^haisr,     Levaa  o.  The  presnmption  that  the  receipt  of  • 

Wilten,  135  Pa.  St.  61.     The  acceptance,  negotiable  note  ia  in  payment  of  the  debt 

however,  of  a  check  or  note,  altbougb  only  may  be  rebutted  and  controlled  tiy  evi- 

■prima  faeia  a  conditional  payment,  im-  dence  or  the  admitted  facta  of  the  case, 

plies  an  undertaking  on  the  part  of  the  atid  it  is  controlled  when  ita  elfect  would 

pei'son  receiving  the  check  or  note  to  iiae  be  to  deprive  the  party  who  takes  the  note 

due   diligence   in   preaenting   it   for   pay-  of  his  collateral  eecvinty  or  any  other  sub- 

ment ;  and  in  case  of  want  of  such  dili-  atatitial  boneGt.     Perbam  Sewins Mnchine 

Knue  the  loss  will   fall  upon  the   person  Co.  v.    Brook,  113  ftless.    194  ;  League  v. 

■Ming  the  check  or  note.     Kilpatrick  v.  Waring.  86  I'a,  St.  241 ;  Re  Clap,  2  Low. 

B'.iilding  A  Loan  Asa'n,  119  Pa.  St.  30.  226;  Melledge  p.  Boston  IrouCo.,  SCush. 

"  ■- ofdealingia  proved  '"— >   ■■'"  ■  "-'■■• — '  -    '-i-'—    " 

1  third  penon,  or  of 
re  nniformly  received 
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as  Bucli;'  unless  it  was  drawn  colorably,  or  fraudulently,  and 
knowingly  J  withont  effects.'  (a)  But  in  the  absence  of  any  evi-. 
dence  of  an  ^reement  to  receive  a  check  or  draft  iu  payment,  it 
is  regarded  only  as  the  means  whereby  the  creditor  may  obtain 
payment;^  or,  as  payment  prOTisioaalty,  until  it  has  been  pre- 
sented and  refused  ;  if  it  is  dishonored,  it  is  no  payment  of  the 
debt  for  which  it  was  drawn.*  And  if  a  bill  of  exchange,  given 
in  payment  of  a  debt,  ia  not  admissible  iu  evidence,  by  being 
written  on  a  wrong  stamp,  it  is  not  deemed  as  payment,  even  if 
the  parties  would  liave  paid  it  on  due  presentment.' 

§  521.  B7  dsbtor's  aota  not  n«EOtiabie.  But  where  the  debtor's 
own  security,  not  neffotiable,  and  of  no  higher  nature,  is  taken  for 
a  simple  contract  debt,  it  is  not  ordinarily  taken  as  payment,  un- 
less expressly  so  agreed;  except  where  it  is  given  as  a  renewal, 
as  before  stated.  Whether  it  was  intended  as  payment  or  not  is 
a  question  for  the  jury." 

§  522.  By  bank-bUlB.  Payment  may  be  proved  by  evidence  of 
the  delivery  and  acceptance  of  bank^iotes;  which  will  be  deemed 
as  payment  at  their  par  value.^    But  if,  at  the  time  of  delivery 

1  BarDRTil  V.  Gnva,  IS  Pick.  41. 

*  Deiinie  v.  Hart,  2  Pii-k.  20*  ;  FranWiao.  Vnaaerpool.  1  HaU  <N.  Y.\  78  ;  Sted- 
nun  u.  Gouch,  1  Eap.  6  ;  Packfoni  v.  Maxwell,  6  T.  R.  52. 

'  Cromwell  v.  LoTott,  1  Hal]  (S.  Y.),  68;  People  v.  Hondl,  4  Johns,  298; 
Oleott  D.  Rathbone,  5  Wend.  460. 

*  Paaree  0.  Dnvis,  1  M.  &  Rob.  365;  Everett  v.  Collins,  2  Campb.  615 ;  Puckford 
B.  Maxwell,  S  T.  R.  52 ;  Bond  v.  Warden,  9  Jut.  19S;  Zemno  b.  WiUon,  8  Cnsh.  424; 
Alcock  D.  Hopkins,  0  Id.  484. 

•  Wilson  B.  Vysar,  i  Taunt.  288  ;  Brown  o.  Watts,  1  Tannt  263  ;  Wilson  v.  Ken- 
nedy, 1  Esp.  245  :  s.  F.  Gordon  v.  Strange,  1  Eich.  477. 

•  Howland  v.  Coffin,  B  Pick.  42  ;  Camming  o.  Haokley,  8  Johns.  202  ;  Tobey  v. 
Barber,  6  Johns.  68.  So  of  the  debtor's  order  on  a  third  penan.  Hoar  «.  Clate,  15 
Johns.  224.     See  Parker  v.  Osgood,  1  Gray,  466. 

I  Phillip*  v.  Blake,  1  Met.  24S ;   Snow  v.  Perry,  9  Pick.  538,  642. 

(a)  So,  where  one,  in  pnyment  of  n  loan  Lonn  Ass'n  0.  Kil  juitrick,  140  Po.  St.  405. 
hy  a  bank  to  which  he  hadgiven  n  certifi-  In  Pennsytvaniu,  it  is  well  settled  law  that 
cate  of  stock  as  seciiritv,  gave  a  check  on  in  the  absence  of  any  special  agreement  to 
a  third  person,  who  owed  him  nothing,  as  the  contrary,  the  mere  acceptance,  by  a 
he  well  knew,  and  the  bank  Rave  up  the  creditor  from  his  debtor,  of  a  note  or  check 
collateral,  and  the  mcmorandnm  of  the  of  a  thinl  person,  to  the  credilor'a  order, 
loan  marked  "  paid,"  this  was  held  not  to  for  a  pre-existing  indehledness,  is  not  nb- 
be  Euch  pnynietit  an  discharged  the  loan,  solute  but  conditional  ^layment,  defeasible 
Holraesv.  Fall  River  Bank,  128  Mas*.  353.  on  the  dishonor  or  non-payment  of  the 
And  to  the  same  effect,  Goodwin  v.  Massa-  nots  or  check,  and  in  that  event  the  debtor 
chusettg  Loan  &  Tr.  l.'o..  152  Muss.  201.  remains  liable  for  his  original  delit.  The 
If  a  check  is  given  in  pajment  of  a  debt  evidence,  however,  mny  show  that  the 
and  the  check  is  good  at  the  time  it  ia  check  or  note  was  taken  as  absolute  pay- 
given,  bat  by  delay  on  the  part  of  the  ment,  the  qnestion  being  for  the  jury. 
payee  of  the  check,  it  is  not  presented  un-  Hoimes  n.  Brig^cs,  1S1  Pa.  St  240;  Bcatty 
til  the  funds  in  the  bank  have  lieen  with-  v.  Lehigh  Valley  B.  B.  Co.,  1S4  Pa.  St 


drawn,  the  check  constituti-s  a  valid  pay-    294. 
Dicnt  of   the   dabt.     Home    Building  ft 
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and  acceptance  of  the  notes,  the  bank  had  actually  stopped  pay- 
ment, or  the  notes  were  counterfeit,  the  loas  falU  on  the  debtor, 
however  innocent  or  ignorant  of  the  facta  he  may  have  been.'  (a) 

§  623.  NoteB  of  third  panoiu.  Proof  of  the  acceptance  of  the 
promissory  note  or  bUl  of  a  third  person  will  also  support  the  de- 
fence of  payment.  But  here  it  must  appear  to  have  been  the 
voluntary  act  and  choice  of  the  creditor,  and  not  a  measure  forced 
upon  him  by  necessity,  where  nothing  else  could  be  obtained.'  (6) 
Thus,  where  the  creditor  received  the  note  of  a  stranger  who 
owed  his  debtor,  the  note  being  made  payable  to  the  agent  of  the 
creditor,  it  was  held  a  good  payment,  though  the  promisor  after- 
wards failed.^  So,  where  gooda  were  bai^aiued  for,  in  exchange 
for  a  promissory  note  held  by  the  purchaser  as  indorsee,  and  were 
sold  accordingly,  but  the  note  proved  to  be  forged,  of  which,  how- 
ever, the  purchaser  was  ignorant,  it  waa  held  a  good  payment.* 
So,  wliere  one  entitled  to  receive  cash  receives  instead  thereof 
notes  or  bills  f^iust  a  third  person,  it  is  payment,  though  the 


bns.  465  ;  Young  c.  AJaius,  C  Huw.  1S2  ;  Jones  v.  B^de,  6  TnuaC.  188  ;  Gtonces- 
tur  Bank  v.  Salem  Bank,  17  Musa.  42,  43.  It  \a»  been  said  in  Masaachasetta,  tbat  the 
3olTi?iicy  of  the  bank,  wlieni  both  jartiea  were  equally  innocent,  was  at  the  risk  of  the 
creililor.  See  0  Mass.  18G.  But  this  woa  tvluctantly  tulniitted  on  the  ground  of  sup- 
posed usags  alone,  and  waa  Dot  the  jHiint  directly  in  jadgnient.  The  same  has  beea 
tiolil  in  Alabama.     Lowry  v.  Uurrell,  3  Porter,  280. 

*  The  creditor's  omission  to  have  the  notes  Indorasd  bj  tbe  party  from  whom  fa« 
receives  them  is  prima  faeit  evidence  of  an  agreement  to  take  them  at  bis  own  risk. 
Whitebock  v.  Van  Seas,  11  Johns.  409 ;  Breed  o.  Cook,  15  Johns.  241.  Whether  the 
security  was  ac<~'eiit«d  in  Bitisfactian  of  the  original  claim,  is  a  matter  of  fact  for  the 
jury.     Hart  e.  Boiler,  15  S.  b  H.  162  ;  Johnson  e.  Weed,  9  Johoe.  310. 

■  Wiseman  v.  Lyman,  7  Mass.  2SS.     See  also  Beuneaon  t.  Thayer,  23  IH.  374. 

<  Ellis  V.  Wild,  S  Mass.  321.  And  see  Alexander  V.  Owen,  1  T.  B.  226.  So, 
though  it  be  geouine.     Harria  v.  JobnsoD,  3  Cranch.  311. 

(a)  The  note  of  a  third  party,  iDsoWent  acceptanca  of  the  note  of  a  third  pattv  on 

at  the  time  of  the  transfer,  but  which  fact  acconiitofthedebtdoesnotsatisfrthedi-bt, 

was  unknown  to  both  puruhnseran  J  seller,  unless  so  agrred  at  the  time  by  the  parties. 

is  no  payment      Roberts  r.  Fisber,  43  X.  The  bill  or  note  heiug  taken  on  a  pr«c«. 

Y.    159.      And    paymeut    in    counterfeit  dent  debt,  the  pmumption  is  it  nas  not 

made  in  good  faith,  is  valid,  if  the  taken  as  payment.    Eciug  taken  coulempo- 

1 .  _.;.v  J...   i:i; raneously  with  th«  oontracting  of  thedeht, 

the  presumption  -     -'       ■- 


pavment.     Noel  r.  Murrnv,  13  N.  Y.  167; 

—     -  Haines  r.  Pearee,  41  Md.  "221.     In  League 

Sat  Bk.  Rep.  78  Penn.  St.  233.  v.  Waring,  85  Pa.  Sl  244,  it  was  held  that 

(A)  Kiahrr  v.  The  Frolic,  1   Woods,  C.  the  note  is  prima  fade  s  eonditiimiil  pay- 

C.   62.      Whxre  the  defendant  proved  a  nieut,  and  that  the  burden  of  showing  it 

transfer  of  the  note  of  a  third  person  hj  to  be  an  absolute  discharge  of  the  debt  liea 

hii  inJorsement  of  it   without  reeoursf,  onihedefendnnt.     But  in  He  CInp,  2  l*w. 

and  plnintilTs  receipt  of  payment  in  full  220, 2S0,  it  ia  said  that  ■  negotiable  hill  or 

by  the  note,  it  was  held  error  to  refuse  to  n<tte  is  presumed  Drimn  fade  to  be  taken 

iii4lnivt  the  jurv  that  defendant  had  made  as  payment,  and  this  presumption  maj  ht 

oit  a  prima  }ncie  case.      Davenport  b.  retmtted. 
:ichnun,  9  Wis.  119.     In  New  York  the 
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secnnties  tnm  oat  tc  be  (^  a?  rtint^  2iai  r  titt  But  -cb?  m- 
teoded  for  cash,  the  paTs>et*  ':j"  ^iif  d-tT'ES  nr  iiLs  temir  »  J.^"" 
of  ibe  original  slipoUr:-^*  rir  ^i*  renaic  bat  i»m  hilmi-  ;1  u 
take  tbem  by  the  frandJc::!  i:Jsre:i-eBta-tJ.j;a.  iif  zih  ^;5in— .  at 
to  the  BolrencT  of  the  (onk*.*  ic  Utij  t~  i.c-^L'  c  .c  •^■■■;  ;.-t 
forced  npcm  the  ren-i-jr  bj  xhe  mxxa^rrj  :c  "ini  rjsK-  a  r.i_Li:r  jr-~ 
ter  beiiig  attainable.*  ?•  h  i»  d*  ftf.j=Kai  li.  it  ■¥-■,-: -r.  i.  r--±- 
tor,  wbo  has  receiTed  a  draft  w  i>-:-:^  !::•:&  i  Zi..-L  7«rB:rL.  Q-':i  t 
for  an  nnreafiooable  time  to  presect  ii  :.ir  »:>r!^iLUi»  uit  lay- 
ment,  Tberebjalosa  accrues,  tbe  l<«s  is  bis  ?t7~*  ^.,r  ii;  Lr.ar^ 
the  bill,  and  thus  vitiates  it.  be  tberec-j  a-aaes  'n  s:  '.qtirL-i  at-  a 
satisfaction  of  tbe  debt.'  So,  if  he  acoeio  fr:-:^  Tij*-  invi*  ■iiier 
bills  in  pavment  of  the  draft,  ud  the;  turn  <•=!  ::  :*e  ir:<r^i^9fe.* 

§  524  Br  l«B*d(Mvn  of  — "IT HI'  The  .'';  "v  rr.-run  (;'*  ■  n  -r- 
j^«,  giren  to  secore  tbe  debt,  may  also  be  shovn  as  a  fsj^iHin 
made  at  the  time  of  complete  forecl'jsiire ;  bsi  ii  il>e  p>T-.i;>erry 
moiig^ed  ifl  not,  at  that  time,  eqoal  in  raloe  to  the  amr-us:  =ik. 
it  is  only  payment  pro  tanto.*  A.  U^afi/,  also,  vill  s:>metlaH«  'je 
deemed  a  payment  and  satisfaction  of  a  debt  doe  fr.>m  the  ies:a- 
tor.    But  to  be  so  takcD,  the  debt  most  bare  been  in  exisLenee  uid 


>  Ffddl  V.  CUrk,  1  Esp.  <17  ;  See  also  Rue  r.  Barber,  1  Covw,  s:U ;  Tnt-jv  m. 
IsxmA,  21  Weod.  450  ;  Arnold  «.  Ounp.  12  Johns.  109. 

*  mill  V.  Wild,  e  Hub.  321.  And  see  Oitmisod  n.  Hone,  7  T.  £.  M,  li  t:.K 
cue,  tb«  itxAat  RceiTed  the  notes  of  bankera  who  wsr*  in  fn-t  ii!».j''-i:.  i  tic  ■u'.x-a 
aftenrardi  opeimd  their  booxe.     Stv  also  Saleiu  Bank  v.  CloDotlrT  Bllc.  17  ^lun.  1. 

*  Piprce  r.  Drake,  15  Johni.  476  ;  Wilaoa  e.  Force,  S  JoLiu.  l^v ;  urjti,  i.  iai:*r 
■OD,  2  Waah.  C.  C.  24. 

*  Horkle  x.  Hatfield,  !  Johns.  455  ;  Bank  of  the  United  State*  f.  BaiJc  it  (.■^jikm. 
10  WhcaL  SS3  ;  HararaTe  v.  Unaeubary,  2  Hatrka,  32«. 

'  This  was  Lord  T^ntenlen's  view  of  the  facts  in  Bobinson  ».  Re*d.  V  >;   *  C   «-'., 

«  Chamberlyn  ».  DeUrive,  8  Wils.  363;  Bishup  «.  Cliiilv,  iS-.:».::.-:  V  .  ■.  .  ,. 
■WillioK,  S  DbII.  100  ;  Po|iley  v.  Aahlev,  6  Mod.  147  ;  Ravmond  r.  i>JT.  Ii  fc,  •  t. 
SIS  ;  Bflherts  c.  GalUfaer,  2  Wash.  C.  C.  191 ;  Copper  c.  PoKer,  Anli. vt.,  4>, 

'  Alileraou  t.  Langdale,  S  B.  &  Ad.  660. 

»  Bolton  «.  Reichard,  1  Esp.  106. 

»  Amory  v.  Pairbnnks,  3  Mass.  562 ;  HatDh  «.  While,  3  Gait  1S2  : 0-^  it  -'■•, 
SUtson,  474  :  Weatw.  Chamlierlin,  S  Pick.  336;  Briggs  v.  KitLn.- 1.;.  i,  V.  i.  t., . 
Cass  V.  BoQghlon,  11  Wead.  106 ;  Spencer  t,  HartforC^4  WtnL  3iL 

(")  Farrr.  Stevens,  26  Vt.  2».     Bat         (6)  And  whn.er«  t  »*-~ '-i  v.-.    . 

>e«  Coni  Kich.  Bk.  b.  Nat  Bk.  Rep.  78  payment  of  a  denun  I  ■•  v- . .   v   -  :      .  .,' 

,  Penn.  St.  233.   Where  one  agreed  to  irceiit  for  any  caane,  tlir  ci*-..''.?  s.^i--   ■■■    ■/ ,, 

,  ■  note  of  tho  debtor  with  two  snreties  lu  action  and  rrcover  Mi  *.!-•■  ■,.'»■  ■  <    ■  -    ■-  V 

payment  of  a  previouB  note,  and  the  debtor  action.     Lmnaril  b,  Tr.'-"-',  */ „  i  '    .i 

delivered snch a  note,  bnt  the  signatures  of  (Msfs)    464;    P'-rkii,*   v,   i  -.■■  ■      ,.     j 

thesuretiea  proved  to  be  forgeries,  it  wag  Gray  (Mam.),  25>?  :   h""*-  .•  »   ;'     - 

held  that  the  originnl  note  wbs  not  dis-  19  Johns,  (N.  Y.)  ■I'-'t  ;  f-  --r  •    ;  .  •  ■•, 

charsed.  thoneh  it  had  b«n  delivcml  to  7  Barn.  &  Cress.   4K  :  A-.  ■  ■•  ■    •    ...  ■' 

the  debtor  aad  bj-  him  deHtmved.     Emer-  don.  2  Ad,  fc  fcl.  62*1 ,  n.-".ai,  i.  '^v    (> 

iM  >.  (TBrien,  86  Ohio  8L  4HJ.  lyrw,  174, 
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liquidated,  at  tlie  date  of  the  will.*  And  parol  evideace  'm  admis- 
sible to  prove  extraneous  circumstances,  from  which  the  intent  of 
the  testator  may  be  inferred,  that  the  legacy  should  go  in  satisfac- 
tion of  the  debt.^  (a) 

§  525.  Ramlttanoa  by  post.  When  payment  is  made  by  a  remit- 
tance by  post  to  the  creditor,  it  must  be  shown,  on  the  part  of  the  ( 
debtor,  that  tlie  letter  was  properly  sealed  and  directed,  and  that 
it  was  delivered  into  the  post-office,  aud  not  to  a  private  carrier  or 
porter.  He  must  also  prove,  either  the  express  direction  of  the 
creditor  to  remit  in  that  mode,  or  a  usage  or  course  of  dealing, 
from  wliich  the  authority  of  the  creditor  msy  be  iuferred.  Where 
these  circumstances  concur,  and  a  loss  happens,  it  is  the  loss  of 
the  creditor.3 

§  626,  Farmant  In  apvoiao  uttolea.  Payment  may  also  lie 
proved  by  evidence  of  the  delivery  and  acceptance  of  any  spe- 
cifie  article  or  collateral  thing  in  satisfaction  of  the  debt ;  as  has 
already  been  shown  in  the  preceding  pages.*  Such  payment  is  a 
good  discharge  oven  of  a  judgment.'  Payment  e?en  of  part  of  the 
sum  may  be  a  satisfaction  of  tlie  whole  debt,  if  so  agreed,  provided 
it  be  in  a  manner  collateral  to  the  original  obligation  ;  as,  if  it  be 
paid  before  the  day,  or  in  a  manner  different  from  the  first  agree- 
ment, or  bo  made  by  a  stranger,  out  of  his  own  moneys,  or  under 
a  fair  compensation  with  all  the  creditors  of  the  party.®  (6) 

>  Le  Sage  e>.  ConramBher,  1  Esp.  1S7.  And  see  Strong  e.  William!!,  12  Mass.  S91  ; 
■Willismu  0.  Cmry,  6  Cowbd,  368. 

»  CiitJibeit  0.  FeaL-i>ck,  U  Vem.  693  ;  F^ne  v.  Fane,  1  Vem,  31.  n.  (21,  bv  Mr. 
KHithby  j  aiUe,  vol.  i.  J6  287,  288,  298.  Ami  see  CUrk  v.  BogBulvis,  12  Wundl  67  ; 
MullivrHii  0.  Gilltsjnc,  lil.  249  -,  Williams  v.  Cmrv,  S  Covcon.  21S. 

'  Warwicke  a.  Ntakes,  1  Pmke,  67  ;  Hawkins'n.  Rutt,  Id.  186  ;  Walter  n.  Hajnes, 
By.  &  M.  H9.  See  True  ».  Collins.  3  Allen,  438.  It  is  held  by  amna  ihitt  the  -end- 
ing of  bank-noteh,  uiiout,  will  nut  discliatgi:  the  debtor  ;  befanse  hthoqk  prudent  peo- 
fle,  it  ia  usual  to  cut  such  Sfcurittea  in  halves,  and  send  theia  at  diOerant  times. 
ank.'  on  Evid.  by  Horns,  p.  412. 

*  Supra,  tit.  Accord  and  Satisraction. 

»  Brown  u.  Feetar,  7  Wend.  801. 

'  Cn.  Lit.  213  6 .-  SteiiiiuHD  e.  Mt^u^  11  East,  3S0  ;  Lewis  d.  Jones,  i  B.  *  C. 
S06  ;  ElIU  oil  Debtor  auil  Creditor,  p|i.  412,  413,  And  see,  Aii^Ta,  tit  Accord  and 
3sti!.rai;tion. 

(a]  A  legacy  to  a  creditor  of  a  sum  less  He.      Reynolds   e.    Eobinson,  82   N.  Y. 

than  his  debt  ia  not  to  be  api>lied  towards  103. 

i*ynieiit  of  lbs  ilebt,   wittiimt  clear  avi-  (A)  Where  «  iom  of  money  ia  paid  on  » 

ilence  of  the  testator's  intention  that  it  debt  and  there  is  a  couBict  whether  that 

should  be.     Parker  v.  Cobiim,  10  Allen,  sum  is  the  trbole  amount  due  to  the  crcd- 

84;   2  Storr's  Eq.  Jnr.   85  1104,   1122.  ilor,  the  jmymeDt  of  that  Mim  will  not,  M 

Where  the  debtwa8RnuiiliqiiidBt«l  claim  matter  of  law,  omMte  as  ■  diMhargB;  nn- 

lor  services,  and  the  lesacy  was  for  a  less  loss  it  ia  recciveil  in  aoconl  and  satisfartion 

amount  than  the  value  of  such  servicea,  of  a  liispnteil  claim.     Grinaell  p.  Spink, 

evi  bTicc  of  the  dei' In  rations  of  the  tei^ta.  ]  23  .Ma™.  O,  t  HarHman  ■.  Harrini«n,  1» 

tOTthat  heinteudeil  the  legacy  as pnvineiit  Cmv  (.Ma-q.),  311. 
of  the  services  ivas  held  to  be  iiiaifuilssi-        llul  if  iheru  ia  anything  in  the  natni* 
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§  627.  When  ttrMomad  horn  cironmstMioM.  Payment  may  also 
be  preaumed  or  inferred  by  tbe  jury  from  eafficient  circumBtances. 
ThuB  where,  in  the  ordinary  course  of  dealing,  a  Becurity,  wfaen 
paid,  ia  given  up  to  the  party  who  pays  it,  the  posBession  of  the 
security  by  the  debtor,  after  the  day  of  payment,  is  prima  facto 
evidence  that  he  has  paid  it'  (a)  Bat  the  mere  production  of 
a  bill  of  excbauge  from  the  custody  of  the  acpeptor  affords  no 
presumption  that  he  has  paid  it,  without  proof  tiiat  it  was  once 
in  circulation  after  he  accepted  it.^  Nor  is  payment  presumed 
from  a  receipt  indorsed  on  the  bill,  without  evidence  that  it  is  the 
handwriting  of  a  person  entitled  to  demand  payment.*  (5)  Nor 
will  it  be  presumed  from  the  circumstance  of  the  defendant's 
having  drawn  a  check  on  a  bank,  or  on  his  banker,  payable  to  the 
plaintiff  or  bearer^  without  proof  that  the  money  had  been  paid 
thereon  to  the  plaintiff  ;  and  of  this,  the  plaintiff's  name  on  the 
back  of  the  check  will  be  BufRcient  evidence.*  And  where  a  bill 
of  exchange,  on  presentment  by  the  bankers  of  tbe  indorsee  to 
the  acceptor,  waa  not  paid,  but  afterwards  a  stranger  called  on 
the  banker's  clerk  and  paid  it,  the  clerk  giving  up  the  bill  to  him 
after  indorsing  upon  it  a  general  receipt  of  payment ;  this  receipt 
was  held  no  evidence  of  payment  bj/  the  acceptor,  in  a  subsequent 
action  by  the  indorsee  against  him." 

§  528.  Prom  i«p»o  of  time.  Payment  is  also  presumed  from 
lapse  of  time.  The  lapse  of  twenty  years,  without  explanatory 
circumstances,  affords  a  presumption  of  law  that  the  debt  is  paid, 

1  Bremridge  t>.  Osbomo,  1  Stark.  37*  ;  Giblwn  v.  Feathentonhaneb,  Id.  225  [ 
Weidner  u.  Schweigart,  9  S.  4  B.  386  ;  Smith  p.  Smith,  16  N.  H.  65.  See  anie,  vol. 
L  £38. 

"  Pfiel  D,  Vanbatteiibnrg,  2  Campb.  4S9. 


..is  s(treement  to  take  mich   part. payment 
in  full  satisfactioil.     Bohr  f.  AndersoD,  51 
Md.  205. 
The  plaintifTB  atl«niey  wrote  to  the*  dn- 

fendnnt.  requestinj;  hiir  '- "■  -  '-i""'" 

due  W  ■■--  -■--—-■»   - 

Tlie  t 

amonnt  of  the  balance  only.  The  plain-  DavU,  11  Cush.  (Mass.)  319. 
tiir*  attorney  wrote  in  anawer,  that  he  (b)  But  the  bardeu  is  upon  the  plain- 
would  not  receive  the  bank-bill  ualem  the  tiff,  uhere  the  note  aned  on  )ias  not  lelt  his 
13(.  4(i.  was  paid,  but  did  not  retani  it.  hands,  to  overthrow  the  inference  tliHt  he 
The  jury  havinR  found  that  any  olyection  has  ninde  the  indorsements  and  rotciyed 
to  the  remittance  not  being  in  money  was  the  payments.  Brown  v.  Giooden,  18  ind. 
traivi^l,  and  that  the  bank. bill  was  refused  144. 
only  bt'cauae  it  did  not  include  the  costs, 
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even  though  it  be  due  hy  specialtj,  which  the  court  will  apply 
without  the  aid  of  a  jury.'  (a)  But  it  may  he  inferred  by  the  jury 
from  circumstances,  coupled  with  the  lapse  of  a  shorter  period.'  (£) 
It  may  also  be  inferred  from  the  usual  course  of  trade  \a  general, 
or  from  the  habit  and  course  of  dealing  between  the  parties.  Thus, 
where  the  defendant  was  regular  in  his  dealings,  and  employed  a 
large  number  of  workmen,  whom  he  was  in  the  habit  of  paying 
every  Saturday  night,  and  the  plaintiff  had  been  one  of  his  work- 
men, and  had  been  seen  among  them  waiting  to  receive  his  wages, 
but  had  ceased  to  work  for  the  defendant  for  upwards  of  two 
years ;  this  was  held  admissible  evidence  to  found  a  presumption 
that  lie  had  been  paid  with  the  others."  So,  where  the  course  of 
dealing  between  tiie  parties  engaged  in  daily  sales  of  milk  to  cus- 
tomers, was  to  make  a  daily  settlement  and  payment  of  balances 
without  writing,  this  was  held  a  sufficient  ground  to  presume  pay- 
ment, until  the  plaintiff  should  prove  the  contrary.*  So,  also  a 
receipt  for  the  last  year's  or  quarter's  rent  is  prima  facie  evi- 
dence that  all  rents,  previously  due,  have  been  paid.'  (c) 

§  529.  ApproprlatloD  of  paymeDta.     In  regard  to  the  ascription 

1  AnU,  vol.  i.  S  3d;  CoIbsII  «.  Bad<t,  I  Ckinpb.  27;  Cope  v.  Humphreya,  11 S.  &  R. 
IS;  EIIU  on  Debtor  snd  Creditor,  p.  Hi. 

■  Best  on  PresnniptEoa,  S  137;  Uwk  a.  Nonet,  7  3.  &  R.  410.  If  the  debt  paid  ia 
dUputad  by  the  defKDiiiLiit,  who  admits  that  it  hut  not  been  pnid,  lapse  oF  time,  though 
it  cannot  aiTord  uir  preeumptioa  of  parment,  timj  afford  a  preaamption  against  tne 
original  exUtence  of  the  debt  Chriato^era  v.  Sp«rke,  2  J.  &  W.  226;  Bander  n.  Snv- 
der.  5  Barb.  9.  C.  S3. 

*  Lucas  V.  Novosilieski,  1  Eap.  290. 

■  Evans  v.  Bitnh,  3  Campb.  10. 

■  Ante,  voL  L  S  &S- 

(a)  Morrison  •.  Funk,  23  Penn.  St.  421;  aimply  an  inference  based  upon  the  proba- 

Martin  o.  Stoddard,  127  N.  T.  61.     Tliia  lilitiea  of  payment,  and  after  a  lapse  of « 

preaumptioD  may  be  controlled  by  evidifiice  long  time.    Macauley  e.  Palmer,  125  N.  Y. 

of  part-payment  of  principal  or  interest,  741 

or  other  admissions  or  circnrnstances  fnim         The  preanmption   of   pajroient  arising 

nbicb  the  juiy  would  be  authorized  to  (iitd  from  the  lapse  of  twenty  ynar&  is  n  n-hiitta- 

the  d«bt  still  nnpaid.     Cheever  «.  Perley,  ble  presumption.  Hale  v.  Peck,  10  W.  Va, 

II  Alien  (Uass.),  586.  145.   Tlio  lapseof  seven yeai'aaftcra  legncy 

(i)  So  it  ban  been  held  that  a  period  ia  payable  does  not  raise  a  presumption  of 

less  than  twenty  years,  though  it  fall  short  payment.      Strohm'a  Appeal,  23  Penn.  St. 

by  only  a  day.  doe.q  not  raise  i  lej^al  pro-  851 .   flould  v.  White,  26  N.  H.  178;  Sel. 

sumption   of   iiayment.      Sadler  a.   Ken-  lers  s.  Holman.  20  Penn.  St.  321;  Khnc  c. 

nedy,  11  W.  Va.  187;  Bom  p.  Picnwnt,  Kline,   Id.   603;    Walker  v.   Wri((bt,   2 

28N.  J.  Eq.  7.  Jones,   Uw   (N.   C),   156:    McQu<¥n  ». 

The  jury,  however,  as  the  author  atntes  Fletcher;  4  Rich.  (B.  C.)  Eq.  152;  Brubo- 

in  the  text,  may  Gnd  the  payment  infer-  ker  v.  Tnj'lor,  76  Penn.  St.  83. 
entially  from  the  circnmstannes  of  the  case.  (e)   Where  rent  has  not  been  pnid  for 

Sadler  u.Kennedy,jupro;  Mwre  o.  Smith,  twenty  years,  the  presumption  is  that  the 

81  Pa.  St.  182.   But  when  the  presumption  rent  previous  to  that  time  wna  jiaid,  but 

of  pyincnt  does  not  ariae  from  a  larne  of  there  is  no  prenumption  that  the  covenant 

time  sufficient  to  make  the  statute  of  limita-  to  pay  rent  has  been  discharged.     Lyon  *. 

tioQ  a  (Mnclnsive  bar,  evidem-e  to  rebut  the  Odell,  65  N.  Y.  28. 
presumption  may  b«  ulTered,  as  it  is  tiirn 
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or  appropriation  of  payments,  the  general  rule  of  law  ia,  that  a 
debtor  owing  several  debts  to  the  same  creditor  has  a  right  to 
apply  hie  payment,  at  the  time  of  making  it,  to  which  debt  he 
pleases.  But  this  rule  applies  only  to  voluntary  payments,  and 
not  to  those  made  under  compulsory  proceas  of  law.'  (a)  If  he 
makes  a  general  payment  without  appropriating  it,  the  creditor 
may  apply  it  as  he  pleases,  (i)  And  whore  neither  party  appro- 
priates  it,  the  law  will  apply  it  according  to  its  own  view  of  the 
intrinsic  justice  and  equity  of  the  case.^ 


1  Blackstone  Bank  v.  Hill,  10  Pick.  129;  United  States  v.  Bradbn^,  Davcis,  14S. 

*  PerSlory,  J.,in  UreraerB.Higginson,  1  Mason,  838;  1  Story  on  Eiiuity,  §  *68  ft  ; 
UniteJ  States  r.  Wardweil,  5  MaEon,85;  Seymour o.  Van  Slyok,  8  Wend.  403;  Chitty 
ou  Coutnu.-t»,  l>.  3S2,  and  cases  there  cited ;  Clayton's  Case,  in  Deraynea  v.  Noble,  I 
Merir.  ttOu-e07:  Ellis  ou  Debtor  and  Creditor,  m.  106-412.  The  doctrine  of  the  Ra- 
man law  ou  this  subject,  and  its  reuo^ition  in  Bdjad);ed  cases  in  the  ctxnnion  lav,  are 
stated  by  Mr.  Cowen,  in  a  note  to  the  case  of  Pattisun  v.  Hull,  9  Cow.  747,  as  folloirB: 
"  A  moment's  recurrence  to  tbe  civil  law  will  convince  the  learned  reader  liow  niiich  we 
hsTe  borrowed  from  it  almost  without  credit.  The  whole  teit  of  that  law,  in  relation 
to  tbe  subject  under  consideration,  is  con  tain  td  jnusiin  in  the  Digest  (Lib.  46,  tit.  S, 
Dt  KluiioKUrut  a  mxraCionibus^,  and  ia  reniiered  into  English  by  Sirahan,  frum  the 
French  of  Domat's  Civil  Law,  iu  its  natural  order,  as  follows:  — 

"  '1.  If  a  debtor,  who  owes  to  a  creditor  difierenC  debts,  hath  a  mind  to  pay  one  of 
them,  he  ia  at  libtrty  to  acqnit  whichsoever  of  them  he  pleases;  and  the  creditor  can- 
not reftlse  to  receive  payment  of  it;  far  there  is  not  any  one  of  tliem  nhich  the  debtor 
may  not  acquit,  although  he  pays  nothing  of  all  the  other  debts,  provided  he  Ncquit 
entirely  the  debt  which  he  olTera  to  pay.' 

"  Thia  ia  precisely  the  common  law.   Owing  two  debts  to  the  same  perscn,  you  mov 


SI.  181;  lA>HfB  Gilb.  830;  PitraeVa  Case,  6  Co.  117;  Colt  r.  Netterville,  2  P.  Wni_. 
Q4;  Anon.,  Cm.  Eliz.  68).  Hawkshaw  r.  Rawlings,  (1  Stra.  E8),  that  the  debtor 
shall  not  apply  the  pwney,  is  not  law.     There  are  fifteen  or  twenty  cases  tlie  other 

"'2.  If  in  the  same  case  of  a  debtor  who  owes  several  debts  to  one  and  the  same 
cialitor,  the  said  debtor  makes  a  pnynient  to  him,  without  declaring  at  the  same  time 
which  of  the  debts  he  has  a  mind  to  dischaige,  whether  it  be  that  he  givea  bim  a  sum 


(a)  Upon  the  subject  of  appropriation 
of  paymenta,  see  a  very  elaborate  article  in 
the  London  Lav  Magazine  for  August, 
1855,  p.  21,  reprinted  m  Liringston's  Law 
Majiaxine,  vol.  iii.  p.  739. 

(6)  Nash  o.  Hoiigaon,  31  Eng.  Law  ft 
Eq,  555.  The  ainiro['riation  may  be  made 
on  a  debt  not  actionable,  as  lieiiig  within 
the  Statute  of  Frauds  (Haynes  v.  Nice, 
100  Mass.  327  ;  Blake  i>.  Sawyer,  83  Me. 
12B  ;  p^t,  SS  681,  635)  :  or  any  lawful 
(1i-miinr1  due  and  payahle  [Bean  v.  Burne, 
54  N.  H.  395).  And  if  the  money  ia  paid 
by  the  debtor,  without  any  appropriation 
thereof,  to  an  attornBy  of  the  creilitor?i, 
the  attorney  may  make  the  appropria- 
tion. Carpenter  o.  Ooin.  IB  N.  H.  479. 
If  neither  party  makes  any  application 
the  prinoipla  ia  that  the  psyiueDt  is  ap- 


K"ed  to  the  earliest  ontstnnding  debt 
us,  where  a  seaman  earned  wages  under 
two  successive  mnsten  on  the  same  vessel, 
the  court  held  that  the  payment  of  the 
second  master  must  be  a|iphedl,iii  nlisence  of 
apei'ilic  directions  by  hnu,  to  tlir  payment 
of  the  earlier  debt.  Smith  v.  Oakea,  141 
Mass.  461.  But  tbe  principle  api)];i'n,  how. 
ever,  only  when  there  is  no  ei^ulty  in  favol 
of  thiril  parties  requiring  a  different  appli- 
cation; also  where  there  is  no  evidence  ol 
the  intention  of  tbe  pnities  to  make  a 
different  apfJication.  Frost  v.  Miisell, 
38  N.  J.  Er|.  586.  Money  pai<l  on  ojien 
account  cannot  be  upplifd  to  charges 
on  the  I  --         ' 
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§  530.  B^  Smhtet.  Ad  appropriation  hy  ike  debtor  may  be 
proved,  either  by  his  ezpreBS  declaration,  or  by  any  circumstaaces 

of  money  itnliSniteV  in  part  papnent  of  what  hs  owe*  him,  or  tlut  there  be  ■  compen- 
MtioD  [i.  <-,  a  ■et-oHl  of  debt*  aitreed  on  betireen  the  debtor  Btid  creditor,  or  in  Hmie 
othsr  manaer,  the  dsbtor  will  hare  tlwaya  the  aame  liberty  of  «p;dying  the  paymeiit  to 
whichaofiTer  of  the  debts  he  has  a  mind  to  acquit.  Bat  if  the  creditor  vere  to  appljr 
the  pBynieiit,  he  could  apply  it  only  to  that  debt  which  he  himself  would  dischaip  in 
'  Uie  fint  plBC«,  in  case  he  were  the  debtor,  for  equity  rei^uins  that  he  ihonld  uA  in  the 
aSair  of  bis  debtor  as  he  woold  do  id  his  own.  And,  if  for  example,  in  the  case  oS 
two  debts,  one  of  them  were  controverted,  and  the  other  clear,  the  creditor  oould  not 
•pply  the  payment  V>  the  debt  which  is  ooatestad  by  the  debtor.' 

"  The  right  of  the  debtor  to  apply  the  payment,  whether  total  or  partial,  if  he  da  so 
at  the  time,  is  recognized  by  all  the  caaea.  As  to  the  above  doctrine  restninini;  the 
creditor  to  an  application  most  favorable  to  the  rights  of  the  debtor,  one  cannot  read 
the  case  of  Goddard  v.  Cox  (S  3tr.  1191)  withoat  beioc  struck  with  tiie  amilant;  both 
in  princiiile  and  illostntinn.  The  defendant  owed  tbe  plaintifT  three  debts  :  one  he 
«ontracted  himself,  a  second  he  owed  &baolately  in  right  of  his  wife,  and  the  third  wma 
dne  from  his  wife  u  eiecntriz.  The  defendant  madesernral  indefinite  payments,  aftet 
which  his  creditor  sued  him.  Chief  Jn*tiee  Lee  held  the  whole  of  the  above  civil-law 
doctrine.  1.  It  was  agreed  the  defeaduit  had  the  first  right  to  apply  the  payments. 
S.  The  Chief  Juatice  held,  there  being  no  direction  by  him,  that  therebv  the  riaht  de- 
volved to  the  |iUintiff.  And  the  defendant  being  by  the  marriap  eqnalty  a  debtor  for 
what  his  wife  riMxived  dum  »i^,  aa  for  what  was  alter,  the  plamtiff  might  apply  the 
money  received  to  discharge  the  wife's  own  debt.  '  Bat  as  to  the  demand  against  her 
as  eiecutrii,  the  validity  of  which  depended  npon  the  qneation  of  assets,  and  manner 
of  administering  them,  he  was  of  opinion  the  plaintiff  conld  not  apply  an;  of  the  money 
paid  l^  the  defendant  to  the  discharge  of  that  demand.' 

"  '  3.  In  all  cases  where  a  debtor,  owing  several  debts  to  one  and  the  same  creditor, 
U  fonnd  to  have  made  some  payments,  of  which  the  application  has  not  been  made  by 
the  mutual  consent  of  the  parties,  and  where  it  is  neueaaar;  that  it  he  r^nlated  either 
by  a  coort  of  justice  or  by  arbitrators,  the  payments  ought  to  he  applied  to  the  debts 
which  He  heaviest  on  the  debtor,  and  which  it  concerns  him  most  to  diachanEe.  (12 
Mod.  659  ;  2  Brownl.  107,  108  ;  1  Vem.  21 ;  9  Freem.  261  ;  1  Ld.  Raym.  286 ;  1 
Comb.  leS;  Peake,  N.  V.  Cas.  61).     Thus  a  payment  is  applied  rather  to  a  debt  of 


which  the  non-payment  would  expose  the  debtor  to  some  penalty,  i 

damages  (IS  Mod.  fiSB ;  2  Brownl.  107,  IDS ;  1  Vem.  21;  2  freem.  261  ;  1  Ud.  Kaym. 

386  ;  1  Comb.  103;  Peake,  N.  P.  Cas.  01  ;  1  Har.  \  Jofana.  751 ;  2  Id.  102  ;  S  Hod. 


n  the  payment  of  which  his  honor  might  be  concerned,  than  to  a  debt  oC 
which  the  non-payment  would  not  be  attended  with  such  consequences.  Thus  a  pay- 
ment is  applied  to  the  discharge  of  a  debt  For  vhich  a  surety  is  boaod,  nther  than  to 
acquit  what  the  debtor  is  singly  bound  for  withoat  giving  any  security  (HarrjattB*; 
White,  2  Stark.  lOli  Plomer  v.  Long,  1  Id.  1G3,  contra)  ;  or  to  the  discharge  of  what 
he  owes  in  his  own  name,  rather  than  what  he  stands  engaged  for  aa  surety  for  another. 
Thos  a  payment  is  applied  to  a  debt  for  which  the  debtor  has  given  pawns  and  nwrt- 
wwea,  rather  than  to  a  debt  dae  by  a  simple  bond  or  promise  (1  7em.  24  ;  1  Har.  ft 
Jahns.  764  ;  2  Id.  402)  ;  rather  to  a  debt  of  which  the  term  has  already  come,  than 
the  one  that  is  not  yet  doe  (Hammeraly  v.  Enowlya,  2  Sap.  666  ;  Niagara  Rank  v. 
fiosevelt,  per  Woodworth,  J.,  9  Conen,  112  ;  Baker  v.  Stackpoole,  per  Savage,  C.  J., 
B  Cowen,  136)  ;  or  to  an  old  debt  before  a  new  one  (1  Meriv.  60S)  ;  and  nthar  to  a 
debt  that  Ls  clear  and  liquid  than  to  one  that  Is  in  dispute  (Goddard  b.  Coe,  2  Str. 
1191)  ;  or  to  a  pure  and  simple  debt  before  one  that  u  conditional  (Ibid.,  and  9 
Cowen,  412).' 

"  I  have  hera  Interoolated  the  common-law  eases  in  the  tert  of  the  dvil  law.  On 
examining  them,  it  will  be  found  that  almost  every  word  of  the  la>t  qnotatioii  has  bami 
expressly  sanctioned  by  the  English  coarta. 

"  '  4.  When  a  payment  mode  to  a  ereditor  to  whom  several  debts  are  dne,  ezeendi 
the  debt  to  which  it  ought  to  be  applied,  the  oreiplns  ought  to  be  applied  to  the  dia- 
chai^  of  the  debt  which  follows,  aocordia^  to  the  order  explained  id  the  preoading 
article,  nnless  the  debtor  makes  another  choice.' 

"  This  follows,  of  course,  from  principles  before  stated. 

"  '6.  If  a  debtor  makes  a  payment  to  discharee  debts  which  of  their  nature  bear 
interest,  such  as  treat  of  a  marriage  portioa,  or  wEat  it  dne  by  virtue  of  a  contract  ol 
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will  be  *pplied  in  tbe  first  pisc?  to  tlie  discbarge  of  tha  iutcreit,  and  the  oTerpliu  to 
"     "uhaive  oft  port  oC  ue  principal  sum. 

9,   If,  in  the  caxes  of  the  foregoing  article,  the  creditOT  had  given  an  acqnittance 
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from  which  hia  intention  can  be  inferred.'  Bnt  it  seems  that 
this  intention  must  be  signified  to  the  creditor  at  the  time ;  for 
an  entry  made  iu  his  own  books  has  Iwen  held  insufficient  to 
determine  the  application  of  the  payment.'  (a)  Thus,  where  the 
debtor  owed  his  creditor  a  private  debt,  and  also  was  indebted 
to  him  as  the  agent  of  several  annuitants,  for  which  latter  debts 
his  snrety  was  also  liable ;  and  both  the  debtor  and  hie  surety 
being  called  upon  in  behalf  of  the  annuitants,  the  debtor  made  a 
general  payment,  without  any  specific  appropriation  at  the  time ; 
it  was  held,  that  the  circumstances  showed  his  inteotion  to  apply 
it  to  tiie  annuities,  and  that  the  creditor  was  therefore  not  at 

••le,  or  that  the  same  be  doe  hj  a  lentMiiM  of  a  oonrt  of  jnvttca,  and  the  naymeiit  be 
It  sufficient  to  acqnit  both  tlie  principal  and  the  intenst  due  thereon,  tlie  parment 

ill  be  applied  in  the  first  placfl  to  th(  ■'■--'- -'  •'--  '-• '   — -"  "- 

the  discharge  of  a  port  of  W  principal 

" '  9.   If,  in  the  caxes  of  the  foregoi:  „  .  „  .  - 

in  general  for  principal  and  tntereat,  the  pajment  wonld  not  be  applied  in  an  eqtial 
proportion  to  the  discharge  of  a  part  of  the  principal  and  a  part  of  the  interest ;  but  iu 
the  tint  place  all  the  interest  due  would  be  cleared  off,  and  the  remainder  wonld  be 
applied  to  the  discharge  of  tbe  principal,' 

"  The  lait  two  pamgrapha  contain  a  doctrine  perfectly  natunliied  bj  all  our  caMa, 
from  Chase  v.  Boi  (2  Freem.  261)  to  State  of  Conuecticnt  k.  Jackson  (1  Johns.  Ch. 
17),  and  iiid.  Stoughton  v.  Litich  (2  Id.  209).  Vid.  also  Mening's  ed.  of  Maxima  in 
Law  In  Equity,  App.  1  to  Francie's  Huiima,  pp.  106,  IDS,  118,  Mtd  the  eaaea  tha« 
cited.  Also  WUliams  v.  Honghtaling,  S  Cowen,  86,  37,  88,  SB,  n.  (a),  with  the  cues 
them  cited. 

"  '  7.  When  a  debtor,  obliging  himself  to  a  creditor  for  aereral  canasa  at  one  and 
the  lame  time,  gives  him  pawns  or  mortgages,  which  he  engages  for  tbe  security  of  all 
the  debta,  the  money  which  i«  raised  by  tbe  sale  of  the  pawns  and  mortgages  will  be 
applied  in  an  eiiual  proportion  to  the  discharge  of  orery  one  of  the  debts.  (Parry  o. 
Ronerts,  2  Ch.  Cas.  84,  somewhat  similac  in  principle. )  Bnt  if  the  debts  were  con. 
tracted  at  divers  rimes  upon  the  security  of  the  same  pawns  and  mortgages,  so  as  that 
tbe  debtor  had  mortgaged  for  the  last  debts  what  should  remain  of  tlie  pledge,  after 
payment  of  the  first,  the  moneys  arising  from  the  pledges  would  in  this  case  be  applied 
vt  the  first  place  to  the  dischRrgs  of  the  debt  of  the  oldest  standing.  And  both  in  the 
one  and  (he  other  case,  if  any  interest  be  due  on  aceount  of  the  debt  which  is  to  be 
discharged  by  the  payment,  the  aame  will  be  paid  before  any  part  thereof  be  applied  to 
the  discharge  of  the  principal.' 

"  This  paragraph  contains  the  familiar  doctrine  of  priority  of  pledges  ;  and  foUowa 
out  the  corollary  of  applying  partial  payment  to  discharee  interest  in  the  fint  place. 
The  proposition,  that  a  payniiint  on  pawns,  Ac.,  for  sininltaneoaa  debts,  shall  be  dis- 
tributed between  the  two  debts,  has  never  been  exactly  adjndged  with  ns,  though  the 
Date  interpolated  is  shoot  the  same  in  principle.  And  see  what  Holt,  C.  J.,  says  in 
Stysrt  «.  Rowland  (2  Show.  218)."  See  g  Cowen,  773-777.  See  also  Smith  ». 
Screven,  1  UcCord,  SS8  ;  Mayor,  &c.  of  Alexandria  v.  Patten,  1  Cnnch,  S16  ;  Uana 
e.  Marsh,  9  Cainea,  99. 

'  Waters  u.  Tompkins,  2  C.  M,  4  E.  723  ;  fl.  o.  1  Tyrw.  &  Grang.  187  ;  Petora  o. 
Anderaon,  5  Taunt  696  ;  Newmarch  o.  Clay,  14  Eait,  236  ;  Stone  v.  Seymour,  IS 
Wend.  19.  The  same  rule  applies  to  appropriations  by  crediton.  Seymour  v.  Van 
Slyck,  8  Wend.  408. 

■  Manning  «.  Westeme,  2  Tern.  006. 

(a)  The  genetsl  mle  Is  that  notice  of  ment.     Pickering  e.  Day,  2  Del.  Ch,  883  i 

the  appropmtion,  if  it  is  made  by  the  Bell  b.  Badolifib,  82  Ark.  64S  ;  Whittaker 

detitor,   shonld  be  gi*en  to  the   creditor  e.  Grnover,  B4  Ga.  174;  Jones  p.  Williams, 

prior  to  or  at  the  time  ot  nuking  the  jwy-  36  Wis.  800. 
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liberty  to  ascribe  it  to  his  private  debt'  So,  if  there  be  two 
debts,  and  t)i«  debtor  pays,  without  appropriation,  a  sum  precisely 
equal  to  what  remains  due  on  one  of  them,  but  greater  than  the 
amount  of  the  other,  this  will  be  regarded  as  having  been  intended 
in  discharge  of  the  former  debt.'  So,  if  there  be  two  debts,  the 
validity  of  one  of  which  is  disputed,  while  the  other  is  acknowl- 
edged, a  general  payment  will  be  presumed  to  have  been  made 
on  account  of  the  latter.'  But  thin  right  of  the  debtor  to  appro- 
priate his  payment  is  not  without  some  limitation.  Thus,  for 
example,  he  cannot  apply  it  to  the  principal  only,  where  the  debt 
carries  interest ;  for,  by  law,  every  payment  towards  such  debts 
sUall  be  first  applied  to  keep  down  the  interest.*  (a) 

§  HSl.  By  oredltor.  The  right  of  appropriation  by  ike  creditor, 
where  the  debtor  makes  none,  is  subject  to  some  exception*.  Tbus, 
if  one  delit  was  due  by  the  debtor  as  executor,  and  another  was 
due  in  his  private  capacity,  the  creditor  shall  not  ascribe  a  gen- 
eral payment  to  the  former  debt,  for  its  validity  will  depend  od 
the  question  of  assets.'  So,  if  one  of  two  debts  was  contracted 
while  the  debtor  was  a  trader  within  the  bankrupt  laws,  and  the 
other  afterwards,  the  creditor  will  not  be  permitted  to  apply  a 
geueral  payment  to  the  latter,  so  as  to  expose  the  debtor  to  a 
commidsion  of  bankruptcy.'  So,  if  one  of  the  creditor's  claims  is 
absolute,  and  the  other  is  contingent,  as  if  he  is  an  indorser,  or 
surety  for  the  debtor,  who  makes  a  general  payment ;  the  creditor 
will  be  bound  to  appropriate  it  to  the  absolute  debt  alone.^  (ft)  If 
one  of  two  claims  is  legal  and  the  other  equitable,  the  creditor  is 
bound  to  apply  the  payment  to  the  former.*  I£  a  partner  in 
trade,  being  indebted  both  as  a  member  of  the  firm,  and  also  on 
his  own  private  account,  pays  the  money  of  the  firm,  the  creditor 
is  bound  to  apply  it  to  the  partnership  debt.*    And  the  account- 

>  Shdwr.  Picton,  t  B.  &  C,  715. 

*  Roliert  V.  Garnie,  3  Caim^  14 ;  Mairmtts  v.  White,  2  SUrk.  101. 
«  Taylot  0.  San.liford,  7  Wheat.  20,  2\. 

'  Gwinn  v.  WhiCalc«r,  1  H,  ft  J.  754  ;  Fmzier  r.  Hyland,  Id.  B8  ;  Vnirf  v.  WikoH; 
1  Dull.  124  ;  Norwood  v.  Munning,  2  Nolt  *  McCord,  395 ;  Dean  ■,  Williaina,  ..J 
iiua.  417  ;  Fay  b.  Biiid1<7,  1  Hok.  194. 

»  GixMard  d.  Coi,  2  Stra.  11B4. 

*  Mesgott  B.  Hills,  1  Lrt.  Kaym.  2^7 ;  Dawe  v.  Holdsworth,  1  Peak«,  84. 
I  Ningara  Bank  ».  KoasTelt,  9  Cowen,  409,  412. 

'  Birch  V.  Tebbntt,  2  Sturk.  74 ;  GoddarJ  b.  Hodgra,  1  C.  ft  Mees.  33 ;  b.  c.  8 
Tyrw.  238,  But  where  the  e<jiiit«ble  debt  was  prior  to  Che  other,  the  creditor  has  Id 
one  Caae  heeo  permitted  to  apply  the  payment  tn  the  former.  Boaanqnet  v,  Wray,  6 
Taunt.  597-    And  see  also  Bancroft  v.  Dumas,  S  Washb.  456  ;  anU,  $  529,  n. 

*  Van  Rensselaer  v.  Roberts,  fi  Denio,  470. 


(a)  Payment  apon  conditions  Dot  ob-         (b]  See   Upham  v.   Le&Toar,  11  Met 
jected   to  hinds  the  payee  to  those   con-     (Mas-  '  '"   '""  "  '  "  .... 

ditiona.     Kail  e.  Holden,  119  Mass.   172      (Mas 


Pdr,yGOOgIe 


PAST  IV.]  PiTMENT.  626 

books  of  the  creditor,  with  proof  that  the  entries  vere  contem- 
poraDeous  with  the  fact  of  payment,  are  competent  evidence  in 
his  favor,  to  show  to  wliich  of  two  accounts  he  applied  a  general 
payment.' 

§  531  a.  Prinolpto  of  th«  nii«.  The  principle  on  which  these 
and  other  exceptions  are  founded  seem^  to  be  this :  that  tlie 
debtor,  by  waiving  his  right  of  appropriation  in  favor  of  the 
creditor,  could  not  have  intended  that  it  should  be  exercised  to 
liis  owii  injury  ;  but,  on  the  contrary,  that  he  relied  on  the  cred- 
itor's making  an  appropriation  to  which  he  could  not  reasonably 
or  justly  object.  Tlie  creditor,  therefore,  never  acquires  the  riglit 
to  apply  a  payment  with  a  view  merely  to  his  own  interest  or 
convenience,  unless  the  debtor  has  had  an  opportunity  to  direct 
its  application  by  having  the  money  pass  through  his  own  hands, 
or  under  his  own  control.  And  upon  the  above  principle  it  has 
been  held,  that  where  a  general  payment  was  made  to  a  creditor 
who  held  three  promissory  notes  against  the  debtor,  all  which 
were  within  the  bar  of  the  statute  of  limitations,  the  creditor  was 
not  at  lil>erty  to  apply  a  part  of  the  money  to  each  of  the  notes, 
so  as  to  revive  his  remedy  upon  them  all ;  but  must  make  his 
election  of  one  only,  and  apply  the  payment  to  that  one  alone.^  {a) 

§  532.  Tlm«  of  appropilation.  At  tohat  time  the  creditor  must 
exercise  this  right  of  appropriation,  whether  forthwith,  upon  the 
receipt  of  a  general  payment,  or  whether  at  any  subsequent  time, 
at  his  pleasure,  is  not  clearly  settled  by  the  English  decisions; 
but  tlie  weight  of  autliority  seems  in  favor  of  hia  right  to  make 
the  election  at  any  time  when  he  pleases.'    And  this  unlimited 

1  Thampwin  v.  Brown,  1  H.  ft  Uallc  40. 

*  Aver  V.  Hawkius,  IB  Vt  29. 

•  Cfayton'i  Case,  in  DeTByneg  »,  Noble,  1  Meriv.  806,  807  ;  Ellis  on  Debtor  uid 
Creditor,  pp.  108-408  ;  MiLU  v.  FonrtcM,  G  Bing.  N.  C.  IBS,  per  Coltman,  J. 

(a)  The  doctriue  that  the  creditor  msy  mo»t  favonble  to  the  debtor.     Thus,  the 

inakeKpplicstJon  of  payments,  if  the  debtor  creditor  mav  apply  the  payment  to  a  debt 

has  felted  to  do  so,  ia  iinrinestioned.    Witt-  barred  b;  the  statute  of  limitntiotiB,  or  o( 

kowski  p.    Reid,  84  N.   C.  21 ;  Brice  d.  impfrfcot  ohliRation.    Phil[Kitt  o.  Jones,  4 

Hamilton,  12  .S.  C.  32  ;  Nash  v.  Hodgson,  Ni-v.  &  Man.   14  ;  Rohan  u.    HnnsoD,  U 

81   EnR.  I...  t  El].  665,     And  he  may  do  CubIi.   (Mass.)  44  ;  Havnes  v.   Ninp,  100 

■o  by  hia  nttnrw^y  or  agent     Carpenter  s.  Mass.  327 ;  Ramsay  r.  wsnii-r,  B7  Mass. 

Coin,  19  N.  H.  479.  13  i  Pond  r.  Williams,  1  Gray  (MaM),  830. 

The  limitation,  howTcr,  to  his  right,  Aeain,  it  has  been  held  that  a  r Triiitor  to 
I.  e.  that  he  must  rnnke  tlie  application  whom  a  dfbtor  owes  two  delits  may  aiiply 
most  fararable  to  the  rivhtg  of  the  debtor,  a  payment  to  tbn  unsecured  Ae\A.  where 
ia  more  doubtrul.  It  has  been  held  that  the  other  is  secnred.  HarditiK  v.  TilTt,  76 
a  creditor  receiving  jiaymenta  from  bis  N.  Y.  4B]  ;  Upham  v.  l,p)aTinir,  11  Mel- 
debtor,  without  any  direction  as  to  their  (Mass.)  174  ;  Wilcoi  v.  F»irhitven  Bank, 
application,  may  sppropriate  them-to  any  7  Allen  (Mass.),  270  ;  Bean  v.  Biirne,  Bi 
debt  which  he  holds  aesinst  the  debtor,  TS.  H.  S96. 
although  snch  applictbou  i>  not  the  one 
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right  hsB  been  recognized  in  the  United  States ;  subject  only  to 
tbia  restrictioD,  that  he  coQiiot  appropriate  a  general  payment  to 
a  debt  created  after  the  payment  was  made.* 

§  532  a.  AppropilatioD  Tightly  mada,  oonoliulve.  After  a  pa^ 
ment  hat  been  rightfully  aacriied  to  one  of  several  debts,  it  is  uot 
in  the  power  of  either  party  alone  to  change  iL  But  if  both 
parties  coneent,  the  ascription  may  be  changed  to  another  debt; 
in  which  case  the  indebtment  discharged  by  the  former  appropria- 
tion of  tlie  money  is  revived.'  (a) 

§  533.  Appropriation  b  j  Uw.  Where  neither  party  has  applied 
the  payment,  but  it  is  left  to  be  appropriated  by  law,  the  general 
principle  adopted  by  the  American  courts  is  to  apply  it  as  we 
have  already  stated,  according  to  the  intrinsic  jostice  and  equity 
of  the  case.  But  this  principle  of  application  is  adminisriered  by 
certain  rules  found  by  experience  usually  to  lead  to  equitable 
results.  It  has  sometimes  been  held,  that  the  appropriation  ought 
to  be  made  according  to  the  interest  of  the  debtor,  such  being  his 
presumed  intention.  This  is  tlie  rule  of  the  Roman  law,  and 
probably  is  the  law  of  modern  continental  Europe;^  and  it  has 
been  recognized  in  several  of  the  United  States.*  (a)  But,  on  the 
other  hand,  the  correctness  of  this  rule,  as  one  of  universal  appli- 
cation, has  been  expressly  denied  by  the  highest  authority.  For 
as,  when  a  debtor  fails  to  avail  himself  of  tlie  power  which  he 
possesses,  in  consequence  of  which  that  power  devolves  on  the 
creditor,  it  does  not  appear  unreasonable  to  suppose  tliat  he  14 
content  with  the  manner  in  which  the  creditor  will  exercise  it ; 
80,  if  neither  party  avails  himself  of  his  power,  in  conaequeoce 

I  Major,  to.  bf  Aleiandria  v.  Patten,  4  Cranch,  317  ;  Baker  o.  Stackpoole,  SCoweo, 
420,  430.  And  see  Marsh  v.  Hoalditch,  cited  iit  Chitty  on  Rills,  p.  437,  n.  (c),  ath  ed.  ; 
Dpham  v.  Lefavoiir,  11  Met.  174,  184  ;  Watt  v.  Hoch,  25  Patio.  St.  411. 

*  Rundkrt  0.  SiDoll,  12  Shepi.  29.     And  kf.  Codman  d.  ArmNtroDC.  S  Shepl.  91. 

»  Poth.  Obi.  Part  3,  c  1,  art  7,  §  630  ;  1  Whites  New  Rreopil.  B.  2,  tit.  11,  pp. 
104,  195  ;  Van  Der  Linden's  Uwt  of  Hollaml,  B.  1,  c  18,  §  1,  Henrv's  ed.  p.  267  ; 
Grotina  Introil.  to  Dutch  Jnrisp.  B.  3,  o.  89,  §  1 5,  p.  468  ;  Herbert's  Tr.  ;  Clajton's 
Caw,  in  Devayucs  f.  Nublo,  1  Heriv.  60G,  COS ;  Baker  e.  Stackpnole,  9  Cow«a,  435  ; 
Ckil  Code  ot  Fmuce,  art  1233-125S  ;  Qa«s  u.  StinwiD,  3  Snmn.  B9,  110. 

*  PattUoD  r.  Hull,  S  Cowen,  747,  per  Cowen,  J.  i  Civil  Code  or  Laaiaiana,  ait. 
S159-2IS1. 

(u)  Chsneellor  0.  Schott,  28  Pa.  St.  Si 
UcMnster  v.  Merrick,  41  Mich.  505.  E 
irbeti  the  creditor,  with  the  consent  of  a  (i)  Thus  if  the  debtor  owes  a  debt  Re- 
debtor,  baa  applied  payments  to  the  dis-  cnred  bj  a  mortga;^  and  one  on  a  simple 
charge  of  a  debt  which  is  founded  on  an  contract  to  the  same  creditor,  the  oonrt 
illegal  tranaactinn,  i.  r.  an  illegal  sale  of  will  apply  pavmenta  to  t^e  mortffft)^ 
liquors,  the  debtor  cannot  afterwards  re-  Windsor  v.  F^piinedy,  C2  Mias.  164; 
tract  his  consent  and  refuse  to  allow  such  Uoora  v.  EiS,  78  Fa.  St.  BS. 
•piilicatiun.  Brown  «.  Bums,  67  Me.  63fi ; 
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of  which  it  devolves  on  the  court,  it  would  seem  equally  reason- 
able to  auppOBe  that  both  were  conteut  with  the  inaiiiter  in  which 
'the  court  will  exercise  it ;  aud  that  the  only  rule  which  it  can  bo 
presumed  that  the  court  will  adopt  is  the  rule  of  justice  and 
equity  between  the  parties.^  Tlierefore,  where  a  general  payment 
is  made  without  application  by  either  party,  and  there  are  divers 
claims,  some  of  which  are  but  imperfectly  and  partially  secured, 
the  court  will  apply  it  to  those  debts  for  which  the  security  ia 
most  precarious.'  (a)  So,  where  there  are  items  of  debt  and 
credit  in  a  ruiming  account,  in  the  abseuce  of  any  specilic  appro- 
priation, the  credits  will  ordinarily  be  applied  to  the  discharge  of 
the  items  of  debt  antecedently  due,  in  the  order  of  the  account.^  (t) 
But  this  rule  may  be  varied  by  circumstances.*  Thus,  wlici-e  an 
agent  renders  au  account,  charging  himself  with  a  balance,  and 
continues  afterwards  to  receive  moneys  for  his  principal,  and  to 
make  payments,  his  subsequent  payments  are  not  aecessarily  to 

>  FieM  «.  Holland,  8  Cnnoh.  8,  27,  28.  And  nee  Chitty  v.  Naiuli,  2  Dowl.  P.  a 
611 ;  Brazier  o.  Brvant,  Id.  477  ;  Keiiiiiker  v.  Wigg,  i  AU.  A  El.  K.  s.  TUS  ;  Cowper- 
th'ute  c.  Slieffield,  1  aandf.  8.  C.  tU. 

I  Ibid. 

"  PostniutcT.GeDeral  b.  Fiirbet,  4  Muon,  333  ;  Oaw  v.  Stinaon,  3  Snmn.  69,11!  ; 
Unttrd  States  d.  Wardnell,  B  HasoD,  82,  87 ;  ODit«d  States  n.  Kirknatrick,  9  Wheat 
720;  St«rnda1s  r.  Hanhiaaou.  1  SJni.  SS3;  Smith  d.  Wigley,  8  M.  ft  Scott,  171; 
Thompson  r.  Brown,  1  M.  &  Malk.  «0. 

•  WilMD  V.  Hint,  1  Nev.  ft  Man.  740. 

(a)  That  pavneots  should  be  applied  to   that   each  payment   Bhall   co  to  dU* 

to  unsecnred  debti  in  old«r  to  pi\]{ect  the  charge     the    earUest    debt.      Sander    v. 

righlB  of  the  creditor,  sec  Bowud  d.  Fiid-  Schtchtcrlv,  61  Pa.  St.  63  ;  Pickering  d. 

ley,  8  111.  App.  S97  ;  Tnillinger  v.  Knroed,  Day,  2  Del.  Ch.  333  ;  Sandvritli  v.  fisli, 

7  Or.  228.     Where  the  debtor  Is  indebted  2  Grav  (Maas.),  288.   301  ;  Coleraine   d. 

tiader  a  several  liability,  and  also  under  Bell,  6   Met.   (Mass.)  469;    Biistiin    Hat 

a  joint  liability,  and  makes  a   payment,  Manuf.  v.  Messinger,  2  Piuk.  (Mans.)  223  ; 

there   beint;  no  evidetii^e  that  a  diiferent  AlluoCt  d.  Stivng,  B  Cush.  (Mnsr  '  "'"' 


appropriation  was  intonded,  or  that  ths  Upham  v.  Ix-faTonr,  11  Met  (Mass.)  174  ; 
money  was  dariTod  from  tiin  fund  from  Hillikiu  t>.  Tiirti,  31  Me.  497  ;  Tliomneon 
which  the  joint  liability  was  to  be  met,     v.  Phelnn,  S2  S.  H.  336  ;  SlietlJ  t>.  Wi|. 


the  law  applies  it  tn  discharge  the  seTcml  son,  27  Vt,  478  ;  Truscott  r.  Kin;;,  2  Sel- 

liability,    that    being    the    approprintian  den  (N'.  Y.),  147  ;  Dows  v.  Mniewuod,  10 

most  favorable   to    the   creditor.     Liver-  Barb.  [N'.  Y.)  183  ;  Harriwn  ».  Johnston, 

more  «.  Claridge,  3S  Me.  428.  27  Ala.  445.     And  this,  though  the  rn^- 

It  is    pmhable   that  when    the  courts  tor  has  security  on  some  of  the  Jtenia,  and 

are  called   on  to  make  an  application  of  none  on  the  others.     Worthley  v.  Enier- 

payments,  they  will  decide  upon  the  eir-  son,  116   Mass.  874.     But  where  all  the 

cumstances  of  each  casc^  and  make  the  ap-  payments  or  credits  belong  to  one  transac- 

plicatton   which    seems    moat   equitable,  tion,  aa  where  the  credits  all  gron' out  of  a 

Dehoer  e.  Helmhacher,  Ac.  Hills,  7  III.  single  contract  on  which  tlirrr  is  also  a 

App.  47.  debit,  tliese  credits  or  payments  will  be 

(i)   When  Bccouuta  are  settled  yearly,  applied  to  that  debit  alone,' and  will  not  be 

and  the  balance  is  each  year  transferred  to  applied  to  items  which  have  nothing  to  do 


int,  if  no  appropriation  ia    with  that  tnnsaction,  although  those  items 

made  of  the  payments  by  the  partiea,  they    may  b«  prior  in  data.    Sater  v.  Ive^  47 
moit  be  appusd  in  the  order  of  priority,    Ha.  B30> 
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be  ascribed  to  the  previous  balance,  if  the  subsequent  receipts  are 
equal  to  euch  payments.'  Where  the  mortgagee  of  two  parcels 
of  land,  mortgaged  for  the  same  debt,  released  one  of  them  for 
the  assignee  of  the  mor^agor  of  that  parcel,  the  money  received 
for  the  release  was  appropriated  to  the  mortgage  debt,  in  favor  of 
an  assignee  of  the  other  parcel,  notwithstanding  the  mortgagor 
vas  indebted  to  the  creditor  on  other  accounts.'  So,  if  one  debt 
is  illegal,  and  the  other  is  lawful,  or  if  one  debt  is  not  yet  payable, 
but  the  other  is  already  overdue,  a  general  payment  will  be 
asci-ibod  to  the  latter.'(a)  And  if  one  debt  bears  interest,  and 
another  does  not,  the  payment  will  be  applied  to  the  debt  bearing 
interest.* 

§  534.  B«oiired  dabts.  The  mere  fact  that  one  of  several  debts 
is  secured  by  a  surety  does  not  itself  entitle  that  debt  to  a  prefer- 
ence in  the  appropriation  of  a  general  payment.  And,  therefore, 
where  there  was  a  prior  debt  outstanding,  and  afterwards  a  new 
debt  was  created,  for  which  a  bond  was  given  with  a  surety,  the 
creditor  was  held  at  liberty  to  ascribe  a  general  payment  to  the 
prior  debt,  though  the  surety  was  not  informed  of  its  existence 
when  he  became  bound ;  for  he  should  have  inquired  for  himself.'' 
But  where  a  guaranty  was  expressed  to  be  for  goods  to  be  there- 
after delivered,  and  not  for  a  debt  which  then  existed,  and  goods 
were  accordingly  supplied  from  time  to  time,  and  payments  made, 
for  some  of  which  a  discount  was  allowed  for  payments  in  antici- 
pation of  the  usual  term  of  credit  upon  such  sales,  it  was  held,  in 
favor  of  the  surety,  that  the  payments  ought  to  be  applied  to  the 
latter  account.' 

>  I^Bsght  V.  Vdker,  2  Bl^h,  k.  8.  1. 

>  Hicks  V.  Bingham,  11  Mass.  800  ;  Owlnn  «.  Whttaker,  1  H.  ft  J.  764. 

'  Wright  «.  Laina,  8  B.  4  C.  166  ;  8.  o.  4  D.  *  E.  788 1  Ex  parfa  B«iidle»n.  2 
Dea.  k  Cliit.  534  ;  McDowell  v.  Bkckstone  Canal  Co.,  E  Mason,  II  ;  Gass  v.  StiiuoD, 
S  Sumn.  99,  112  ;  ParchmaTi  n.  McKinney,  12  S.  &  M.  681. 

•  Hayward  d.  Lomai,  1  Vem.  24  j  Bacon  d.  Brown,  1  Bibb,  334  ;  tupra,  J  630. 

'  Kirby  o,  D,  of  Marlborouffh,  2  H.  &  S.  18.  And  see  Brewer  v.  Knapp,  1  Pick. 
837 ;  Mitchell  i>.  Dall,  4  0.  di  J.  301  i  Plomer  v.  Long,  1  BUik.  1S8  ;  Clark  e>.  Boi. 


fa)  If  a  creditor  holdi  two  detnands,  27  Vt.  187  ;  Caldwell  o.  Wentworth,  14 

one  lawful,  and  another  positively  unlav-  N.  H.  4S7.    And  in  general,  if  the  debtor 

fnl,  as  a  claim  for  nsnnDiis  inUreat,  ha  hag  once  made  a  paymrnt  on  account  of  a 

cannot  apply  a  gennral  pavment  by  the  debt  ariainf;  ont  of  an  ill^nl  tranaaction, 

debtor  to  tne  illegal  demand,  although  the  or  conaented  to    the  appiication   hv  the 

debtor,  if  he  so  electa,  may  thus  apply  it.  creditor  of  a  payment  to  an  illegal  debt,  be 

Pickett  V.  Merchants'  Nat.  Bank,  32  Ark.  cannot  afterwu^e  withdraw  his  consent. 

S46  ;  Phillips  i.  Moses,  65  Me.  70  ;  Kohan  Brown  v.  Bums,  67  Ue.  S3S ;  Feldman  «. 

V.  Hanson,  11  Cush.  (Mass.)  44  ;  Bancroft  Qamhle,  26  N.  J.  £q.  494. 
«.  Dnmas,  12  Tt.  4S7  ;  Backman  n.  Wright, 
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§  535.  Wb«ii  d«bt  U  barrad  by  Statute  of  Umltatloiui.  And 
if  ooe  of  two  demauds  is  vithin  the  operation  of  the  Stattite  of 
ZimitatiofiB,  and  the  other  is  not,  this  circumstance  does  not  pre- 
vent the  ascription  of  a  general  payment  to  the  former  demand, 
where  the  debtor  .himself  has  not  appropriated  it  at  the  time.'  So, 
if  one  of  two  bills  is  void  for  want  of  a  stamp,  a  general  payment 
may  still  be  applied  to  it  by  the  creditor." 

§  536.  ApporUonment.  In  8ome  cases,  the  court,  in  the  exer- 
cise of  its  discretion,  and  for  the  sake  of  equal  justice,  will  apply 
general  payments,  in  a  ratable  proportion  to  all  the  existing  debts. 
Thus,  if  a  broker,  having  sold  goods  of  several  principals  to  one 
purchaser,  receives  from  him  a  general  payment  in  part,  after 
which  the  purchaser  becomes  insolvent,  the  payment  shall  be  ap- 
plied in  proportion  to  each  debt."  So,  if  ^e  agent  blends  a 
demand  ^ue  to  his  principal  with  one  due  from  the  same  debtor 
to  himself,  and  receivcB  a  general  payment  thereon ;  *  or  if  an 
insolvent  assigns  all  his  property  for  the  benefit  of  his  creditors, 
and  a  dividend  Is  paid  to  one  of  them,  who  holds  divers  demands 
against  the  insolvent ;  ^  or  if  several  demands,  some  of  which  are 
collaterally  secured,  are  included  in  one  judgment,  and  the  execu- 
tion is  satisfied  in  part,"  —  in  these  and  the  like  cases  the  pay- 
ment will  be  ascribed  in  a  ratable  proportion  to  each  debt. 

1  Mills  o.  FowlcM,  5  Bin;;.  N.  C.  456 ;  3  Jar.  403 ;  WOluoH  d.  OriiBtb,  6  M.  fc 
W.  300.     See  anU,  S§  529.  631. 

*  Bigps  V.  Dwight,  I  M.  &  Rob.  308. 

*  Fnvenc  t>.  Bennett,  11  Eut,  SS. 

•  Barrett  a.  Leaia,  2  Pick.  123  i  Cole  o.  Trail,  8  Kelt,  825. 

■  Si'otl  V.  Rav.  18  Pink.  3S0  ;  Commercial  Bank  a.  Cutminxbam,  24  Pick.  S70. 

•  BlnckitoueBnnk  v.  HUI.  10  PicL  12S.  And  see  Ferru  o.  Roberta,  1  Vem.  34 ; 
1  Poth.  Obi.  hj  Evans,  Put  8,  C.  1,  art.  7,  f}  G28-6S6  ;  Shaw  v.  FictoQ,  4  B.  &  C.  7U. 

voj-  u.  —  34 
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PEESORIPTION. 

§  587.  Praaoiiption.  Prescription,  in  its  more  general  accept- 
ation, is  defined  to  be  "a  title,  acquired  by  posBession,  had  dur- 
ing tiie  time  and  in  the  manner  fixed  by  lav."  After  the  lapse 
of  the  requisite  period,  the  lav  adds  the  right  of  property  to  that 
which  before  was  only  possession.'  The  subject  of  prescription 
is  real  property;  but  tiie  title  to  corpoi-eal  hereditaments,  de- 
rived from  exclusive  adverse  possession,  being  regulated  by  the 
statutes  of  limitation,  of  which  we  have  already  treated  under 
that  head,  the  title  by  prescription,  in  its  strictest  sense,  is 
applied  only  to  things  incorporeal,  such  as  rents,  commons,  ways, 
franchises,  and  all  species  of  easements  or  liberties  without 
profit,  which  one  man  may  i>e  entitled  to  enjoy  in  the  soil  of  an- 
other, without  obtaining  any  interest  in  the  land  itself.^  (a) 

§  538.  Foondatlon  of  tltl«  by  prwoilptlon.  This  prescriptive 
title  to  things  incorporeal  waa  originally  founded  on  aninter- 
mpted  enjoyment  for  a  period  of  indefinite  antiquity,  or  beyond 
the  memory  of  man,  and  is  termed  a  positive  prescription. 
When  writs  of  right  were  limited  to  a  fixed  period,  it  was 
thought  unreasonable  to  allow  a  longer  time  to  claims  by  pre- 
scription; and  accordingly  prescriptive  rights  were  held  inde- 
feasible, if  proved  to  have  existed  previous  to  the  first  day  of  the 
reign  of  King  Richard  I.,  that  being  the  earliest  limitation  of  writs 
of  right,  and  were  invalidated  if  shown  to  have  had  a  subsequent 
origin.  When  later  statutes  reduced  the  period  of  limitation  of 
real  actions  to  a  certain  number  of  years,  computed  back  from 
the  conmiencement  of  each  action,  it  w&a  to  have  been  expected, 
that  the  period  of  legal  memory  in  regard  to  preacriptione  would 
have  been  shortened  by  the  courts  of  law  in  like  manner,  upon 
the  same  reason ;  but  it  was  not  done,  and  the  time  of  prescrip- 

'  Gale  A  Wlateley  on  Ea«ementa.  p.  88  ;  Co.  Lit  118  5. 

•  Sea  8  CrnUe's  Digest,  tit.  wii,  c,  1  (Greenlear«  ed.  1856).  The  law  of  Preacrip- 
tions  is  stated  with  great  clearness  by  Mr.  Best,  ia  his  Treatise  on  Presumptioi^ 
c.  iii.  pp.  87-111).    See  also  Mr.  Angells  TreatiBe  on  AdreiM  EojoTmeiiL 
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tion  for  incorporeal  rights  remained  as  before.  This  unaccount- 
able omission  has  occasioned  some  inconvenience  in  the  adminis- 
tration of  justice,  and  some  conflict  of  opinion  on  tho  bench,  and 
in  the  profession  at  large.  The  inconvenience,  however,  has  been 
greatly  obviated  in  practice,  by  introducing  a  new  kind  of  title, 
namely,  the  presumption  of  a  grant,  made  and  lost  in  modem 
times;  which  the  jury  are  advised  or  directed  to  find,  upon  evi- 
dence of  enjoyment  for  sufficient  length  of  time.  But  whether 
this  presumption  is  to  be  regarded  as  a  rule  of  law,  to  be  admin- 
istered by  the  judges,  or  merely  as  a  subject  fit  to  be  emphati- 
cally recommended  to  the  jury,  is  still  a  disputed  point  in 
England,  though  now  reduced  to  little  practical  importance,  es- 
pecially since  the  recent  statute  on  this  subject' 

§  539.  Advene  pMseulon.  In  the  United  States  grants  have 
been  very  freely  presumed,  upon  proof  of  an  adverse,  exclusive, 
and  uninterrupted  enjoyment  for  twenty  years;  it  being  the  policy 
of  the  courts  of  law  to  limit  the  presumption  to  periods  analo- 
gous to  those  of  the  statutes  of  limitation,  in  all  cases  where  the 
statutes  do  not  apply;  but  whether  this  was  a  presumption  of 
law  or  of  fact  was  for  a  long  time  as  uncertain  here  aa  in  Eng- 
land, and  perhaps  may  not  yet  be  definitely  settled  in  every 
Stat&  But  by  the  weight  of  authority,  as  well  as  the  prepon- 
derance of  opinion,  it  may  be  stated  as  the  general  rule  of  Amer- 
ican law,  that  such  an  enjoyment  of  an  incorporeal  hereditament 
affords  a  conclusive  presumption  of  a  grant,  or  a  right,  as  the 
case  may  be;  which  is  to  be  applied  as  a prtesumptio  juris  et  de 
jure,  wherever,  by  possibility,  a  right  may  be  acquired  in  any 
manner  known  to  the  law."    In  order,  however,  that  the  enjoy- 


e  the  jiroHt  xhall  hiive  been  actualljr  takon  aud  cnjovod  by  the 
eretu,  without  iiiteiTuption,  for  thirty  years,  BhRll  be  defeated 
_  liowiag  an  earlier  comcneiieement.  And  if  enjoyed  in  like  manner  for  sixty  year*, 
the  right  is  deemed  indcrenBible  and  absolute,  iinleas  shown  to  have  been  enjujTii  hy 
express  consent  or  agreement,  by  lieeil  or  in  writing.  By  g  2,  a  similar  elfect  u  given 
to  the  hka  enjoyment  of  ways,  easenienta,  and  water-coarsea,  and  rights  for  the  period 
of  twenty  yeare,  unless  debated  in  some  legal  way  other  than  by  showing  an  Piirlier 
commencement ;  and  for  forty  yrsrs,  iinleHS  by  consent  in  writing,  an  in  the  [irecHling 
«ecticin.  And  by  {  3.  the  enjoyment  of  lights  for  twenty  years  without  interruption  con- 
fers an  absolute  and  inilefeasibie  title,  unless  it  was  by  consent  in  writing,  he  in  the 
other  cases.  Thus  the  enjoyment  for  the  shorter  period,  in  the  first  two  cases,  is  maiU 
t  pragiimplio  juris  of  titis,  excluding  only  one  method  of  ilnfeatiuf;  It ;  and  the  enjoy- 
ment for  the  longer  period,  in  erery  case,  is  made  a  priaumptio  juris  el  dejure,  aciiiiist 
all  oppuaing  proof,  except  that  of  consent  iu  writing.  See  Best  on  Fresumjitions, 
S  98,  pp.  116-12B. 

'  Tvler  n.  Wilkinson,  7  Mason,  402.  per  Story,  J.  And  sre  an/e,  to),  i.  j  17.  and 
casM  there  eited  ;  Sims  «.  Davis,  1  theves,  2  ;  3  Kent,  Comm.  pp.  HI,  442.  On  this 
subject,  Mr.  Jn»tice  Wilde,  in  delivering  the  opinion  of  the  court  in  Coolidge  e.  I,aar. 
ned,  3  Pick.  t>D4,  remarked  as  follows  :  "That  the  time  of  legal  memoiy,  according  to 
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meiit  of  an  easemeDt  in  another's  laod  may  be  conclusive  of  the 
right,  it  must  have  been  advetse,  that  is,  under  a  claim  of  title, 

the  law  ol  EaglanJ,  eitendi  back  to  the  remote  period  couteurled  for  hy  the  plaiotilf  ■ 
coauseL,  canuot  Iw  deuiwl  ;  but  for  wh«t  reaauu,  or  for  what  purpose,  gurh  a  liQiiutimi 
stiould  hare  been  coutinued  donri  to  the  ]>rpsent  day,  we  are  uuable  tu  aiicertaia. 
CruLiB  aayn,  '  that  it  seems  BomewLat  eitraordiiiary  that  tlio  date  of  l^al  prBScriptiou 
should  coDtiDOS  to  bo  reukaa«d  Iroiu  ao  diabiiit  s  period.'  Aud  to  us  it  eeeios  that  for 
all  prautiual  piir|K>ses,  it  mi^Ut  as  well  be  reckoaed  from  the  time  of  the  creation.  The 
limitatioD  in  iineation  {if  it  cnn  now  be  cjiUed  a  limilalion)  was  first  established  soon 
ftftdr  the  SUt.  Westin.  2  (13  tylw.  I.  c  iV),  and  wan  founded  OD  the  e<|Uitabl«  cciuatruii- 
tion  oF  that  statute,  vhjvh  provided  that  lu  writ  of  right  siliould  be  luaiutoiued  exeept 
on  s  seiaiii  from  the  time  of  Kichard  I. 

"  It  tru  held  that  an  undisturbed  enjoyineiit  of  an  easement  for  a  period  of  time 
auffi^ieiit  to  give  a  title  to  lanil  hy  pHs'tessiou  was  auffiuiaiit  aino  lo  give  a  title  to  the 
e.-isemcut.  2  R^lt.  Abr.  269  ;  2  Inat.  238  ;  Rex  r.  Hudson,  2  Sti.  9uy  ;  3  Slark.  ou  Et. 
1205.  Upon  this  prindple.  the  time  of  leg^l  nieuiory  was  ta,t  limited,  aiul  upon  tbe 
B:im'*  principle,  when  the  limitation  of  a  writ  of  right  wiia  nrJuceil  by  the  sbitute  of 
82  Hen.  VIII.  a.  2,  to  sixty  years,  a  similar  reiluctioD  should  hai'e  been  made  iu  the  limi- 
taliiia  of  tha  time  of  le^nl  metnoiY.  This  waa  reijuired  not  only  by  publiu  policy,  to 
quiet  loii;;-coutioued  ]K)4se$sioas,  but  by  a  resard  to  consisteucy,  as  it  would  have  bieeu 
onlv  following  up  tha  principle  upon  whi'rh  Ihe  first  limitation  vaa  founded. 

"  And  of  this  opinion  wua  Rulle  (2  Rjll.  Abr.  269),  though  he  ad.uits  that  at  lua 
time  the  practice  was  otherwise.  Why  the  opinion  of  this  eminent  judj^,  founded  as 
it  was  on  reasoning  so  solid  and  satisfautorv,  was  not  adopteil  by  the  courts,  does  uot 
appear.  But  it  doei  appear,  that  the  prineijile  on  which  his  ojiiuiuu  was  founded  was 
respeirted,  aud  carried  into  opemtion  in  anotber  torm.  For  although  the  courts  eou- 
tiu'.ied  to  adhere  to  the  UmiUtion  before  adojited,  yet  the  long  enjoyment  of  an  ease- 
mi'nt  was  hebi  to  b.;  a  sufficient  reason,  not  onlv  to  uuthoriie,  but  to  reiiuirv,  the  jury 
to  preduine  a  giiinL  And  it  has  Ions  been  acttW,  that  the  undisturbed  eiijovment  oif 
an  tiiuji'poraal  riglit  idfe.itini;  the  lauds  of  another  for  twenty  years,  the  possession  beinft 
ttdrene  aud  unrebutteil,  im|i03es  on  the  jury  tha  dutv  to  presunie  a  grant,  and,  in  all 
suuh  eiuea,  Jnries  are  so  instruutad  by  the  court  Not,  however,  because  eitber  the 
court  or  jury  beliave  the  presumed  grant  to  hitvo  b-en  actun'ly  nuile,  but  becaosa 

Sublin  policy  and  cooreuieiiue  reipiire  that  long-continued  pnaaessioa  should  not  be 
istiirlied. 
"  The  period  of  twsnty  years  was  adopted  in  analogy  to  tha  statute  of  limitations, 
by  which  au  adverse  [Hnsession  of  twenty  years  wua  a  b^r  to  an  action  of  ejectment, 
and  gave  a  promi^uory  title  to  the  land.  Tims  it  appears,  that,  although  presfriptivs 
rights  comm^ticinji;  after  the  reign  of  Richard  I.  are  not  sustaiueil  in  Englaud,  ret  a 
po.tses'ion  of  twenty  years  only  is  suffii'ient  to  warrant  the  pivsuniption  of  a  grant ; 
which  in  the  founJntioa  of  the  doctrine  of  prescription.  In  the  one  case,  the  grant  is 
presumed  by  the  court,  or  rather  is  prnsumnl  by  the  law,  snd  in  the  other  «tse  it  is 
pi'esumed  by  tha  jury,  undar  the  direction  of  the  court.  The  presumption  in  the  latter 
case  is  in  theory,  it  is  true,  a  presumption  of  fact,  but  in  practice  and  for  all  practical 
purposes,  it  is  a  legal  pre^umplion,  as  it  depcuds  on  pure  leital  rules;  and,  as  Stai^ie 
rem:irka,  '  It  seems  to  be  very  difficult  to  say,  why  such  presumptions  should  not  at 
oacd  hsve  been  established  as  mere  presumptions  of  law,  to  be  applied  to  the  facts  hy 
the  courts,  without  the  aid  of  a  jury.  Tbnt  couriia  would  certainly  have  been  more 
■im|>le,  and  any  objection,  as  to  tha  want  nf  authority,  would  apply  with  ei]nal  if  not 
superior  force  to  the  establishing  such  pre3Utn)itious  indirectly  through  the  medinm 
of  a  jury. 

"  But,  however  this  may  be,  it  is  clear,  that,  when  the  law  became  settled  as  it  now 
is,  and  a  party  was  allawed  to  plead  a  non-existins  grant,  and  the  jury  were  bound  to 
presnma  it,  on  proof  of  twenty  years'  possession,  he  would  hardly  be  induced  lo  set  up 
a  prescriptive  right ;  and  tha  limitation  of  legal  memory  thus  became  in  most  cases  of 
very  little  importance.  And  this  is  probably  the  reason  why  the  period  of  legal  mea>- 
or]',  as  it  was  lirnitwl  soon  after  the  statute  of  Westni.  1,  has  been  suffered  to  go  on  in- 
creasing to  the  present  time,  although  it  has  long  since  ceased  to  be  of  any  practical 
ntility,  aud  in  utterly  inctMisiatent  with  the  principle  on  which  the  liniitaljon  was 
orijiiniilly  founded. 

"The  niiestiou  then,  is,  whether  the  oourte  in  this  ootintry  were  not  at  liberty  to 
adopt  tba  English  law  of  prescription,  with  a  modification  of  the  unreaaonable  rule  ad- 


,dr,Coogle 


VkKI  IV.]  PBESCEIPTION.  638 

with  the  knoirledge  and  acquiescence  of  the  owner  of  the  land, 
and  uninterrupted;  and  the  burden  of  proving  thia  is  on  the  party 
claiming  the  easement.  If  he  leaves  it  doubtfui,  whether  the  en- 
joyment was  adverse,  known  to  the  owner,  and  uninterrupted,  it 
is  not  conclusive  in  his  favor.  ^  (a) 

hered  to  bj  the  English  conrti  in  regard  ta  the  limitation  of  t'he  time  of  legnt  meiDoir. 
CErtHinly  tile  Ian  uitliout  the  rule  of  Uuiitntion  migbt  have  ievn  adopted,  and  tns 
uourU  here  had  cumpeUnt  HUtliortly  to  (istablish  a  netv  rule  of  limitation  suiti^d  to  ihe 
dtuatEoQ  of  the  country.  Tbty  hail  the  saina  aiitfiority  in  this  rfspect  that  the  courts 
in  England  had  to  establiiih  the  English  rule  of  limitation.  Tbi»  rale  could  not  be 
adopted  here  without  a  modilicntion,  and  it  was  motlilied  accordingly  ;  and  in  eoti- 
formity  with  the  principle  of  the  Kngliah  mle  of  liniitntion.    This  cannot  be  asctfiiaiued 

ty,  but  it  ia  evident  that  the  Knglish  rule  conld  not  have  been  sdopteJ, 

\ .  .^..  .L..  ^..^..,   _?_:... __.    ...^  g^^j  upon  aa  the  time 

litj  with  the 


oty,  bi 


n  of  Rolle.     At  what  period  of  our  history  the  law  of  prescription  _. . 

duced  into  pmLtice  iu  the  courts  of  Massachusetts  cannot  now  be  deUrmined,  but  cer- 
tainly it  was  before  the  time  of  legal  memory,  aa  we  understand  the  limitntion  of  it  ; 
and  innumerable  pleas  of  prescriptive  rights  are  to  be  found  )D  the  records  of  our 
eourta.  So  the  oanea  repotted  by  l)ane  show  that  the  doctrine  of  prescription  hna  hren 
repeatedly  reco^izeil  and  aanotioiied  by  tbis  court.  3  Dane,  253,  c.  7fl,  art.  3,  §  19. 
The  only  question  has  been,  whether  our  time  of  legal  memorj'  wan  limited  to  siiity 
yeata,  or  whether  it  was  to  extend  to  a  period  heyond  ithith  no  memory  or  recoid  goes 
IS  to  the  right  in  ipiKition.  The  general  opinion,  we  think,  has  been  in  fnror  of  the 
limitntion  oF  sixty  yean  ;  and  we  think  it  decidedly  the  betti-r  opinion.  This  seems  to 
US  a  reflMDable  limitation,  and,  as  before  remarked,  it  is  founded  on  the  prinripir  of  tlie 
English  rule  of  limitation,  which  was  adopted  in  refeivncv  to  the  limitation  ol  the  writ 
of  right  by  the  statute  of  Westm.  1.  Whether  siiicr  the  writ  of  right  has  l«en  limited 
to  forty  years,  a  similar  limiution  of  the  time  of  lefial  memory  ought  to  be  adopted,  ie 
a  >|uestioa  not  mised  in  this  rase  and  upon  which  we  give  no  opinion."  S  Pick. 
C0S-5I1.  The  conclusiveness  of  the  preMinjition  was  again  asserted  in  Sargent  v. 
Ballard,  9  Pick.  261.  Aftrni-arda,  the  point  of  time  being  befont  the  sanie  court,  it 
w«a  Bfljndged  that  the  exclusi™  uniinerrupt«<l  use  and  enjoyment  for  forty  years,  of  an 
incorporeal  right  affecting  another's  land,  was  siiSlcient  to  establish  a  title  by  prescrip- 
tion. Melvin  n.  Whiting,  10  Pick.  295.  And,  subsequently,  a  similar  enjoyment  for 
twenty  years  waa  held  equally  effectual.  Bolivnr  Man.  Co.  p.  Kejionset  Msnuf.  Co.,  16 
Pick.  241.  This  rule  is  now  eiprcaaly  recognized,  in  bcveibI  of  the  SlBleS,  bv  staliiles. 
See  Rev.  Stat  Maaaaohuaetts,  c.  60.  §  27  ;  Rev.  Stat.  Maine,  c.  147,  §  14.  And  it 
seems  to  be  either  atanmed  or  necessarily  implied  in  the  legislation  of  other  States, 
"s  Dig.  LL,  New  Jeraey,   pp.  814,  317,  tit.  Limitations,  3$  1.  18_:  Den  !>, 


McCann,  Penningt.  331,  133  ;  1  Rev.  Stat.  N.  Carolina,  c.  64,  j  1,  pli.  S71,  372  ; : 
Stat  Delaware,  1839,  tit.   Limitations,  3  1,   p.  398;  2  LL.  Kmtucky,  p.  1125,  ., 
Limitations,  8  2  (Morehend  *  Brovm's  cd.);  Slorgan  v.  Bantn,  1  Bibb,  B82  :  Simi>5C 


iwkins,  1  Dsna,  306  ;  Clav'"  Dig.  LL.  Alabama,  p,  329,  j  93  ;  Bev.  Stat.  Mis.- 

BB92,  Ut.  Limitations,  art.  l.'S  1  ;  2  Rev.  Stat.  Kew  York,  p.  293,  §§  5,  7;  8  friiise  s 
ig.  tit.  31,  c.  1.  §  21,  n.  (Greonleafs  »!,).  See  also  Shaw  v.  Cmwford,  10  Johns. 
236 ;  Johns  u.  Stevens.  3  Vt.  316.  The  cuie  of  Bolting  v.  Mayor,  Ac.  of  Petersburg, 
8  Rand  563,  S77,  which  has  been  cited  to  the  contrary,  was  a  writ  of  light,  ri'Slwcting 
s  corporeal  here<litBment,  ond  turned  tipon  the  statnte  of  limitHtions. 

1  Sar^nt  d.  Ballard,  9  Pick.  231  ;  Dnvies  e.  Stevens,  7  C.  &  P.  G70  ;  Jarvia  v. 
Dean,  8  Bing.  447. 

{a)  Proof  of  an  adverse  anil  oninter-  admission  ot  th«  right   by  the  owner  of 

nipted  UKe  of  ft  way  for  twenty  yearn,  with  the   land.      Blake   v,    Everett,    1    Allen 

the   knowleilge  arid  aoouiescenee  of  the  (Mnsa.)248.     Where  no  contract  is  shown, 

owner  of  the  land,  is  safficient  to  establish  and  the  use  came  to  the  knowledge  of  the 

an  inciimlHTince  upon  land  without  prooi  adverse  party,  or  was  so  open  and  noto- 

of  an  express  claim  of  the  right  by  the  rious  that  mich  knowledge  would  be  pre- 

peraons  nung  the  way,  or  ofan  exprest  snmed,  the  use  will  be  presumed  to  nave 
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§  539  a.  Advene  enJoTment  mnat  be  aotioiMble.  Il  seems,  that 
to  constitute  an  advene  enjoyment  of  an  incorporeal  heredita- 
ment, the  act  of  enjoyment  must  be  of  Buch  a  character  as  tc 
afford  ground  for  an  action  by  the  other  party.  It  must  bo  either 
a  direct  invasion  of  his  vested  rights,  or  else  consequently  inju- 
rious to  their  free  exercise.  The  foundation  of  prescriptive  title 
is  the  presumed  grant  of  the  party  whose  rights  are  adversely 
nlTected ;  but  where  it  appears  that  the  en joymeot  has  existed  by 
the  consent  or  license  of  'such  party,  no  presumption  of  grant 
can  be  made,  (a)  Thus,  in  the  case  of  lights,  if  the  building  in 
which  they  are  made  is  erected  on  the  party's  own  land,  and  no 
building  stands  on  the  land  of  the  adjoining  proprietor,  it  has 
been  held,  that,  against  the  latter,  no  right  is  acquired  by  lapse 
of  time.' 

'  Pierre  r.  Femild,  13  Shepl.  43S.  Shepley,  J.,  in  deliTering  the  oiiinion  of  tba 
court  in  this  case,  said :  "  Nothin);  in  the  Uw  lsd  Iw  more  certain  than  on^'s  ri^l  to 
ocoiinv  anil  nsH  his  own  lanii,  as  he  pleases,  if  be  does  rot  tberebj  injure  others.  He 
1  upon  it,  or  oc<".ipy  it  tu  a  g^rdi-n,  grass-plat,  or  {■■ssigt-n'ay  without  any  Ion 
ition  of  his  ri){hts.  No  othfr  person  can  acquire  anv  rifcht  or  intrresi  in  it 
DicKly  on  Bccouut  at  the  nutniier  in  which  it  has  iteen  occupied.  When  one  bnildi 
D|ion  his  ana  land  iuiiDedijit<^l;  adjoiuiiig  the  Und  of  another  peraon.  and  )kiIs  out 
iriiid<>v«  overlooking  that  iirighb^r's  lands,  he  dnea  no  more  than  exercise  a  le^l  rifcht. 
This  U  aUiuitted.  Crosi  v.  t^K-is,  2  B.  &  C.  SS6.  By  the  exercise  of  a  lepil  ri^lil  he 
can  nuke  uo  eiicroachm  -n[  upon  the  rights  of  his  nHghlior.  and  cannot  ifaelvbv  inipoM 
any  serTitiide  or  acquire  an;  easement  by  the  exerci'-e  nf  such  a  rij^t  for  any  length 
of  time.  He  -loes  do  injury  to  his  nei;;;hbor  by  the  enjoyment  nf  tbe  Doo  of  light  and 
air,  and  iloes  not  therefore  claim  or  enercise  any  riKht  adversely  to  the  rights  of  bis 
□ei)ihb>)r.  Nor  is  there  anything  of  similitude  hctveen  the  exercise  of  such  ■  right 
•lid  the  exercise  of  rights  claimed  adrerselv.  It  is  admitted  that  the  defendant  c&nnot 
obtain  redn-ss  by  any  legnl  process.  In  oilier  norda,  that  his  rights  have  not  bren  en- 
rroaclifd  upon  ;  and  that  he  has  no  cause  of  complaint.  And  yet,  while  .thus  siCoated 
fnr  morj  than  Went;  yean,  he  loses  his  right  to  the  free  use  of  his  land,  hecnuse  he 
■lid  nal  prevent  hid  neij^hbor  from  enjoyins;  that  which  occasioned  him  no  injury  mnd 
Hif.irdBd  him  no  just  cause  of  complaint.  The  result  rf  the  doctrine  is,  that  the  'owua 
of  land  not  covered  by  buildiug'i,  but  used  for  any  other  jmrpos^  may  be  deprived  of 

te«n  nnder  s  claim  of  right,  nnle^s  the  is  shown.      SteHV  v.  (^rjienter,  37  Pa.  St 

coutraiy   is   shown.      Arhuctle  v.    Ward,  41.   Cf.  Lehigh  Vallev  R,  R  L"o.  r.  *IeFar. 

2:<  Vl  43.     As  this  prescription  is  fonnded  Isn,  34   >.'.   J.    I'j).  ISO.       Ititb.  idlhat 

on  the  presumption  of  a  Errant,  it  follows  complaints   by   the  owner  of  the  i..nd  af 

that  twenty  vrsia'  usrr  will  not  estnblish  the  user,  and  demands  that  it  be  stopped, 

a  liljht  by  prescription  unless  the  owner  are  conipetent  to  prove  the  non-acquia- 

of  the  subject  prescribeil  for  is  rapable  of  ernce  of  Ihe  owner  in  such  use.     '  hic>s<^ 

girin<!  by  express  grant  such  a  rif;ht  as  is  &(;.  R.  K.  Co.  c.  Hmg,  90  III.  339. 
cljiuied  W  prcscrii>tiou.      R.wbdale  Canal         Tbe  enjovment  of  the  right  mast  b«  td- 

».  Ri^hliffe.  12  Eng.  law  A  Eq.  409.  versa.      ThU  is  ahsolnlely  necessBry,  and 

( r)  So   if  the  evidence  in    the   case  is  when  the  ju.lge  charged  the  jurr  that  "» 

such  that  the  jnry  might  find  that  the  en-  party  who  has  for  more  than  twenty  yeara 

joymeut  by  tbe  party  claiming  the  right  orcnpied,  used,    and  enjoyed    a    right   of 

was  petmilled  by  Iha  party  ajainst  whom  way  over  another's  lanii,  under  a  claim  of 

hd  seeks  to  euforcfl  the  right,  then  the  Hgtit,  uninterruptedly,  continuonsly.  and 

CO  jrt  cannot  instruct  the  jury  to  presume  with  the  knowleilge  of  the  owner,"  bat 

a  srant.      IVniuth  v.  Amweg,  90  Fa.  SC  omitteil  tn  sav  adrersely,    "  had  acquired 

131.  The  poKesfi'in  will  be  preanmed  to  be  nn    easement,''    it    was    held    pmHieOBB. 

-  ■ '  '"  McOinllep.  Barncklow,  B3  luJ.  854. 
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§  540.  Two  kinda  of  pmoription.  There  are  two  kiods  ol 
pOBitiye  prescription:  the  oae  being  a  personal  right,  exercised 
by  the  party  and  his  ancestors,  or  by  a  body  politic  and  its  pre- 
decessors ;  and  the  other  being  a  right  attached  to  an  heredita- 
ment held  in  fee  simple,  and  exercisable  only  by  those  who  are 
seised  of  that  estate;  and  this  is  termed  a  prescription  in  a  que 
estate, ' 

§  541.  CoDdltloiw  MBttntui  to  pr««oTiptloii.  Nothing  can  be 
claimed  by  prescription  which  owes  its  origin  to,  and  can  only 
be  had  by,  matter  of  record;  but  lapse  of  time  accompanied  by 
acts  done,  or  other  circumstances,  may  warrant  a  jury  in  presum- 
ing a  grant  or  title  by  record.^  N'or  can  anything  be  claimed  by 
prescription,  unless  it  might  have  been  created  by  grant;  nor 
anything  which  the  law  itself  gives  of  common  right  Nor  can 
anything  be  prescribed  for  in  a  que  estate,  unless  it  is  appendant 
or  appurtenant  to  land,  and  lies  in  grant^ 

§  542.  Coatomuy  rights.  CuBtomary  rightt  differ  from  pre- 
scriptive rights  only  in  this,  that  the  former  are  local  usages, 
belonging  to  all  the  inhabitants  of  a  particular  place  or  district; 
whereas  the  latter  are  rights  belonging  to  individuals,  wherever 
they  may  reside.* 

§  543,  Proof.  Prom  this  view  of  the  present  state  of  the  law 
on  this  subject,  it  appears  that  the  plea  of  prescription  fl-ill  be 
maintained  by  any  competent  evidence  of  an  uninterrupted,  ex- 
clusive enjoyment  of  the  subject  prescribed  for  during  the  period 
of  twenty  years,  with  claim  of  title,  and  with  the  actual  or  pre- 
sumed knowledge  of  those  adversely  interested,  (a)  The  time  of 
enjoyment  by  a  former  owner,  whose  title  has  escheated  to  the 
State  by  forfeiture,  cannot  be  added  to  the  time  of  enjoyment  by 

the  right  to  bnild  upon  it  tiy  the  lawful  acts  of  the  owner  of  the  adjaining  land 
ptrformwl  upon  his  oun  land  and  continued  for  twpnty  yeats. 

"  It  n)ay  be  mfeij  affirmed,  that  the  commnn  lav  originally  contained  no  such 
princii'lcs.  The  doctrine  oe  atatad  in  the  more  recent  decisions  appears  to  have  ariacn 
onl  of  the  inisapplication  in  England  of  the  principle  by  which  rights  and  easements 
are  aeqiiireii  by  the  adTerse  claim  and  enjoyment  of  them  for  twenty  years,  to  a  case  ia 
which  no  adverse  or  injurious  claim  was  either  made  or  enjoyed."  And  sea  Parker  v. 
Foote,  19  Wen'i.  SOS  ;  Ray  d.  Linei,  10  Ala.  63. 

'  3  Cniise^B  Dig.  tit.  hijX.  c.  1,  {6  8,  d  (Greenlears  ed.  1850). 

1  3  Cruise's  M\g.  tit.  xxxi.  c  1,  S  10  (Greenleafa  ed.  1356);  Farrar  v.  Merrill,  1 
Greonl.  17;  Battles  r.  Hnlley,  S  Oreeol.  145  ;  anlt,  vol.  L  {  49  ;  Best  on  Fresump- 
tions,  5  in. 

■  3  Cmise'a  Dig.  tit.  xxxl.  c.  1,  %%  11,  17,  13,  19  (Gi«enleafa  ed.  ISES). 

*  Id.  j  7;  Best  on  Fnaumptions,  %  79. 


twenty-one  yenra  is  prore..,  i...^  ju.j  ...i.    u<  ..<^..~^   .'.  -a' 
be  justiBed  in  presuming  it  aJverse,  un-    pentcr,  37  Pa.  St. 


(n)  Where  an   uninterrnpted  user  for    less  that  preaumption  be  rebutted  hy  proof 

>enty-one  yeara  is  nrored,  the  jury  will    of  license   or  agrei'meut.      StetTy  v,  Car- 

...  ,_  5539^n. 
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the  grantee  of  the  State,  to  make  ap  the  twenty  jean ;  bat  the 
tiiQCB  of  enjoyment  by  those  in  privity  with  the  claimant,  aa  in 
^e  relation  of  heir  and  ancestor,  or  grantor  and  grantee,  may 
be  thus  joined. '(d) 

§  544.  Saow  anl^sot.  If  the  evidence  of  the  claim  extends 
over  the  requisite  period  of  time,  the  prescriptive  title  will  not 
be  defeated  by  proof  of  tliffkt,  partial,  or  occasional  variatiom  in 
the  exercise  or  extent  of  the  right  claimed.  Thus,  if  a  water- 
course is  prescribed  for  to  a  fulling-mill,  but  the  party  has  con- 
verted it  into  a  grist-mill;>  or,  if  the  subject  of  prescription  be 
a  towing-path  along  the  banks  of  a  navigable  river,  and  it  has 
been  converted  by  statute  into  a  Soating  harbor,'  —  the  right  is 
not  thereby  lost:  for,  in  the  former  case,  the  substance  of  the 
right  is  the  mill,  and  not  the  kind  of  milt  to  which  the  same 
propelling  power  was  applied ;  and,  in  the  latter  case,  the  use 
made  by  the  public  was  essentially  the  same  aa  before,  namely, 
for  facility  of  navigation.  So,  proof  of  the  exercise  of  the  right 
whenever  the  party  had  occasion  to  do  so,  as,  for  example,  the 
right  to  take  clay  to  make  bricks,  is  sufficient,  without  showing 
that  it  was  in  fact  exercised  at  all  times  of  the  year,  though  it  is 
so  alleged  in  the  plea.*  Thus,  also,  the  plea  will  be  supported 
by  proof  of  a  right,  larger  than  the  right  claimed,  if  it  be  of  a 
nature  to  include  it'(£)    And  if  the  prescription  is  for  a  com- 

1  Sari^t  V.  Ballard,  B  Pick.  2G1. 

*  l.utteiBl'H  t'Hse,  4  Co.  86.     And  me  Blanehflrd  c.  Biker,  8  Green!.  263. 

*  He*  V.  Tippett,  8  B.  ft  Aid.  193  ;  Codling  v.  Johnson,  »  B.  &  C.  933. 

*  Clayton  V.  Corby,  8  Jnr.  212  ;  2  Ad.  &  Kl.  N.  a.  813. 

*  Bailey  u.  Aiipleynrd,  8  Ad.  4  El.  1«7  ;  Bailiffa  of  Tewksbniy  o.  Bicknell,  1  Tftoot. 
142  ;  Welcome  t>.  Upton,  6  11.  &  W.  filO,  per  Alderson,  a  ;  Bnakwood  v.  Pond,  Cro.' 
El.  722. 

(o)  An  adverse  oocupntaon  of  a  fishery  poaes,  covering  every  pnrpoae  reqatred  by 

by  A  For  n  numher  of  yenre,  but  afterwards  the  dominant  estate,  in  its  then  condition, 

aSaniloneri,  cannot   be  ndd«d  to  a  anhae-  is  eriilenoe  from  which  may  be  inferrod  a 

qofnt  occupation  by  B,  to  give  B  a  pre-  right  to  use  the  wav  for  all  purposes  whicb 

ecnptii'e    right,   altliongb    A,    alter    such  may  rensonablv  he  tuquirwi  for  the  uw  of 

abandonment,  relesaed  all  his  right  in  the  tliat  estatu  while  in   the  same  condition 

fishery    to   B.     Nor   will   the   occupation  Parks  n.  Bishop,  130  Mass.  MO ;  Sloan   b. 

thereof  by  B  for  sevoral  yeara,  while  in  the  Holliday,  30  L.  T.  (N,  B.)  757  ;  Williams 

employment  of  A,  give  B  any  righta  by  r.  Jami«,  L.   R.   2  C.   P.   577  :    Dare  r. 

prescription  against  C,  although  A  claims  Heathcote,  25   L.  J.  (n.   s.)  Eich.  2iE. 

adversely  to  C.     MoFariiu  v.  Easei  Com-  Bnt  if  the  character  and  condition  of  the 

paiiy,  10  Cuah.  304.      See  also  Sawyer  t>,  dominant  estate  are  subetanUally  altered. 

Kendall,  Id.   241 ;    Kilhura  r.  Adams,  7  as  in  the  case  of  a  way  to  carry  off  wood 

Met  33.  from  wild  land,  which  is  afterwards  cnlti- 

(*)  When  a  ri((ht  of  way  to  certain  vateii  and  built  upon,  or  of  a  way  for  agri- 
lamis  anists  by  adverse  use  and  enjoymetit  cnltural  purposes,  to  a  farm  which  is 
only,  although  evidence  of  the  exercise  of  afterwards  turned  into  a  mannfactoiy  or 
the  right  for  a  single  purpose  will  not  divided  into  building  lots,  the  right  of 
prove  a  right  of  way  for  other  pnrposes,  yet  wai?  cannot  be  used  for  new  jmrposea,  re- 
proof that  it  was  uaed  for  a  variety  of  pur-  quired  by  the  a)t«red  condition  of  the  prop- 
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mon  appurtenaut  to  a  house  and  twenty  acres,  it  vill  be  sup- 
ported  by  proof  of  a  rig^t  appurtenant  to  a  bouse  and  eighteen 
acrea*  But  the  prescription,  being  an  entire  thing,  must  be 
proved  mbstantially  aa  laid ;  *  and  therefore  a  variance  in  any 
part,  material  or  cBaentialiy  descriptive,  will  be  fatal.  Thus, 
if  the  prescription  is  for  common  for  commonable  cattle,  and  the 
evidence  is  of  common  for  only  a  particular  species  of  commona- 
ble cattle;*  or,  if  the  prescription  pleaded  is  general  and  abso- 
lute, but  the  proof  is  of  a  prescriptive  right  coupled  with  a 
condition;*  or  subject  to  exceptions:*  or  if  the  right  claimed  is 
of  common  in  a  certain  close,  and  it  appears  that  the  claimant 
has  released  his  title  in  part  of  the  laud :  °  in  these,  and  in  the 
like  cases,,  the  plea  is  not  supported. 

§  545.  Defeated  by  loterruptloa.  The  claim  of  a  prescriptive 
right  may  be  defeated  by  evidence  showing  that  it  has  been  in- 
terrupted within  the  legal  period ;  but  this  must  be  an  int«rrup- 
tioQ  of  the  riffht,  and  not  simply  an  interruption  of  the  use  or 
possession.'  (a)  Thus,  if  estovers  for  a  house  be  by  prescription, 
and  the  house  be  pulled  down  and  rebuilt,  the  right  is  not  lost.^ 
Nor  will  the  right  be  destroyed  by  a  tortious  interruption,  nor  by 
a  discontinnance  by  the  lease  of  a  terre-tenant*  It  may  also  be 
defeated  by  proof  of  unitif  of  tUle  to  the  easement  and  to  the  land 
to  which  it  was  attached,  where  both  titles  are  of  the  same  na- 

»  Gregory  ».  HiJl,  Cro.  El.  E31  ;  Bicketa  v.  Solwey,  2  B.  4  AUi,  S60. 

*  Hn  avU,  voL  i.  fij  B3,  67,  71,  72  ;  Paddock  v.  Forrester,  1  Dowl.  N.  C.  627  ; 
Drewcll  V.  Towler,  8  B.  &  Aid.  736. 

«  Bull.  N.  P.  69.     And  ore  Bei  p.  Hennitage,  Garth.  241. 

*  Gray's  Case,  6  Co.  78  b;  Lovelace  r.  Bi-ignolda,  Ci^o.  EL  898  j  Paddock  v.  For- 
rester, 3  M.  &  G.  e03. 

'  Griffin  D,  Blandford,  Cowp.  62, 

*  Rothertiam  o,  Qi«en,  Cro.  Ei.  BBS. 

I  Co.  Ut.  Uib;  2  Inst.  353,  6G4  ;  Canham  «.  Tuk,  2  C.  &  J.13S,  perBayley,  E[ 
Carr  v.  Foster,  3  Ail.  A  El.  n.  k  G8I. 

*  1  Co.  87  ;  Cowpsrv.  Andrews,  Hob.  8B. 

*  2  Inst.  SS8,  6S1. 

erty,  Find  ImposiDg  a  ftrenter  borderi  npon  tion  of  ths  enJojTnetit  of  a  ripht  as  will 

tlie  servient  eatste.     Atwater  v.  Bodflsh,  prevent  Ihs  scqniaition  of  a  title  ty  pre- 

31   Omy  <Maaa.),   150  ;  Parks  v.  Bishop,  scription,   a  mere  assertion   of  exclusiro 

120  Mass.  840  ;  WimWedon  Cormnona  «.  rifiht  is  not  enongh  ;  there  innat  be  somo 

Diion,  L  R.  1  Ch.  Div.  882  ;  Willes,  J,,  act  wbich  will  prevent  the  use  of  the  esse- 

iii  I-.  R.  2  C.  P.  682.     9o  if  the  prescrip-  ment,  at  least  for  the  time  being.     So, 

tion  ia  for  the  right  to  empty  a  drain  upon  placing  a  gate  in  an  alley-iray,  vbich  any 

another's  land,  if  daring  the  twenty  years  one  could  use  who  cboae,  is  not  enongh. 

the  drain  haa  been  enlat^ed,  deepened,  or  Demnth  v.  Amweg,  80  Pa.  Bt.  181,     But 

varied  in  its  ennrse  and  terminstion,  the  bringins  a  suit  (or  trespass  against   Iha 

rlnim  cannot  be  supported.     Cotton  e.  Po-  party  claiming  such  a  nght  of  vaj,  is  a 

CHSset  Mannf.   Co.,  18  Het.  (Uass.)  429,  sufficient  intemtption  of  the  enjoyment  to 

433.  stop  the  aequiaitinti  of  an  easement.     Far- 

(a)  InordartoiKHutitQteniclLmterrap-  rell  e,  Fsmdl,  67  Teuo.  829. 
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ture  and  degree; (a)  or,  hy  eyidence  of  the  final  dettruetion  of 
the  subject  to  which  the  right  was  annexed ; '  or,  b;  showing  t^at 
its  commencement  and  continuance  were  by  the  agreement  and 
consent  of  the  adverse  party  or  by  his  express  grant,  within  the 
legal  period.  But  proof  of  an  older  grant  will  not  defeat  the 
claim,  if  it  appear  to  be  in  confirmation  of  a  prior  right'  And 
if  the  exercise  of  the  right  claimed  was  by  consent  o[  one  who 
had  only  a  temporary  interest  in  the  land,  as,  for  example,  a  ten- 
ant for  life,  his  negligence  in  not  resisting  the  claim  will  not  be 
allowed  to  prejudice  the  owner  of  the  inheritance.^  ITie  acqui- 
escence of  the  owner,  however,  may  be  inferred  from  circum- 
stances ;  *  and  where  the  time  has  once  begun  to  run  against  him, 
the  interpoaiticm  of  a  particular  estate  does  not  stop  it." 

§  546.  uuga  mod  ita  affaot.  It  IB  hardly  necessary  to  add, 
that,  though  the  usage  proved  may  not  be  sufficiently  long  to 
support  the  claim  of  a  right  by  prfsoription,  yet,  coupled  with 
other  circumstances,  it  may  be  sufficient  to  support  the  plea  (^ 
title  by  a  lost  grant,  which  the  jury  will  be  at  liberty,  and  some- 
times be  advised,  to  find  accordingly.' 

1  Co.  Lit  114  b;  S  Cmise's  Dig.  tiL  xxzL  a.  I.  {)  S5.  8S  (Oraenl.  ed.  1S56)  ;  « 
Com.  Dig.  83,  tit.  PreBcriptioo,  O.  ;  Morris  s.  lidgiiigtoD,  3  Taant.  21. 

*  AddiagtoD  B.  Gloda,  2  W.  BL  989  ;  Biddulph  n.  Ather,  2  Wila.  23  ;  Best  on  Pn- 
■umptious,  S  87. 

»  Bradbury  o.  Qrimell,  2  Smnd.  176  d.  note  by  WillUm*  ;  Daniel  p.  North,  H 
East,  372;  Barker  u.  Richardson,  4  B.  &  Aid.  S79  ;  Runcom  v.  Doe,  5  B.  &  C.  e»6i 
Wood  B,  B™I,  SB.*  Aid.  4B4.  Sea  alio  Gale  k  Whatsley  on  Easements,  pp.  106- 
117.     So  if  it  was  b;  mutaal  miitake.    Campbell  ir.  WilaoD,  S  East,  294. 

*  Gray  B.  Bond,  2  B.  *  B.  667. 

•  Cro3s  o.  Lewi*,  2  B.  it  C.  886  ;  Beat  on  Presnmptiona,  5  89. 

•  Bealey  d.  Shaw,  6  East,  208  ;  anlt,  Tol.  L  £S  17,  45,  and  cages  then  cited ;  Best 
on  PresumptiODs,  g  j  80-90  ;  Oale  k  Whateley  on  Eaaeinent^  pp.  03-95. 

(a)  EasemeDta  which  are  apparent  and  nch  Qn 

continuous  thonoh  they  lie  donnant  dnr-  which  hl_..  __... 

ing  thfl  nnity  of  title,  revive  when   the  by  tha  party  daiming  iht  ._ 

dontinant  nnd  serrient  estatet  are  seTered,  preacripticit],  lo  M  to   make   i 

Harlburiv.  Firth,  10  Phila.  (Pa.)  18S,  yeare'  enjoyment.     Mansur  v. 

U  the  easement  is   not  destroyed   by  Me.  88. 


Pdr,yGodgIe 


PABT  IT.]  SEAL  ACTIOHB. 


REAL  ACTION& 

§  547,  Variety  of  raal  reinadiea.  The  principal  rates  of  evi- 
dence, applicable  to  actiona  for  the  recovery  of  lands  and  tene- 
mentB,  have  already  been  considered,  under  the  title  of  Ejectment ; 
this  being  the  form  of  remedy  pursued  in  most  of  the  United 
States.  But  in  several  of  the  States  this  remedy  has  been  easeu- 
tially  modified,  aa  in  South  Carolina,  where  its  fictions  are  abol- 
ished, and  an  action  of  " trespass  to  try  titles"  is  given  by 
statute;  and  in  Alabama,  where  a  similar  action,  or  a  writ  of 
ejectment,  is  given  at  the  election  of  the  party.  In  other  States, 
namely,  in  Georffia,  Iowa,  Tex<u,  California^  and  Louisiana,  the 
remedy  in  this,  as  in  all  other  civil  cases,  is  by  petition  or  com- 
plaint, in  which  the  entire  case  of  the  plaintiff  is  fully  and  dis- 
tinctly stated,  and  is  answered  by  the  defendant,  much  in  the 
manner  of  proceedings  in  equity.  In  others,  as  in  Maine,  New 
Hampshire,  Connecticut,  and  Illinois,  the  forms  of  action  known 
to  the  common  law  are  all  recognized,  but  the  remedies  in  most 
frequent  use  are  the  writ  of  right,  the  writ  of  dower  unde  nihil 
habet,  the  writ  of  formedon,  in  the  very  few  cases  of  entailments 
which  now  occur,  and  especially  a  writ  properly  termed  a  writ  of 
entry  upon  disseisin.  This  last  is  now  almtwt  the  only  remedy 
resorted  to,  except  for  dower,  since  the  limitation  of  all  real  ac- 
tiona and  rights  of  entry,  in  all  the  States  last  mentioned,  except 
Connectieut,  as  well  as  in  most  others,  is  now  reduced  to  one 
uniform  period  of  twenty  years.  In  Connecticut  the  limitation 
is  fifteen  years,  and  in  one  or  two  other  States  the  period  is  still 
shorter.^ 

§  548.  HMiM  profits.  There  is  diveraity  in  the  lawa  of  the 
several  States  on  another  point ;  namely,  the  remedy  for  meme 
profit*.  In  some  States,  this  remedy  is  by  an  action  of  trespass 
as  at  common  law.  In  others,  as  in  Matsachutettg,  Maine,  and 
Illinois,  and,  to  a  limited  extent,  in  Vermoni,  the  damages  for 
mesne  profits  are  assessed  by  the  jury,  in  the  trial  of  the  writ  of 
entry,  ^e  real  action  being  thus  changed  by  statute  into  a  mixed 


1  Sea  S  CraiM's  Dig.  (arenileari  ed.  1856),  mhfiite,  for  s 
i'  Limitation  of  Be&l  Actloiu  in  the  Mvenl  State*. 
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action.  In  Penrui/lvania,  North  Carolina,  South  Carolina,  Ten- 
neggee,  Alabama,  WtBcontin,  and  Mitaouri,  they  are  asscBsed,  with 
various  restrictiona,  by  the  jury,  in  the  trial  of  the  writ  of  ejeet- 
mont.  In  Ohio  and  Alabama,  where  the  value  of  his  lasting  im- 
provements is  claimed  by  the  defendant,  and  the  value  of  the 
land,  exclusive  of  the  improTements,  is  also  assessed  at  the  re- 
quest of  the  plaintiff,  the  claim  for  mesne  profits  is  mei^d  and 
barred,  by  statute,  in  these  proceedings, 

§  549.  Impfovanunta.  The  proceedings  last  mentioned  relate 
to  another  feature,  peculiar  in  the  law  of  real  remedies  of  some 
of  the  United  States,  but  unknown  in  others;  namely,  the  right 
of  the  occupant  of  land  to  recover  against  the  true  owner,  on 
eviction  by  him,  the  value  of  the  lasting  improvements,  popularly 
termed  betterments,  which,  in  good  faith,  he  has  made  upon  the 
land.  This  right,  to  a  certain  extent,  is  a  familiar  doctrine  in 
courts  of  equity,  and  it  is  freely  administered  whenever  the 
owner,  after  recovery  of  the  land,  resorts  to  a  bill  in  equity 
against  the  late  occupant,  for  an  account  of  the  rent  and  profits ; 
but  whether  those  courts  would  sustain  a  bill  originally  brought 
by  the  occupant  for  the  value  of  his  improvements  was,  until  of 
late,  wholly  an  open  question,  but  is  now,  in  one  class  of  cases, 
settled  in  favor  of  the   remedy.'     At  common   law,    it  is   well 

1  Sue  2  Kent,  Comm.  pp.  334-33S  ;  Brigbt  d.  Boyd,  1  Story,  478.  Id  this  eue, 
vhich  WM  a  bill  in  equity,  tbe  plniittifT  l^>ul  pun;haac<l  the  premiBes  in  question  at  a 
■ale,  mads  bji  the  sdmintHtnitDr  o!  the  defeaduit's  ancestor,  far  payment  ol  his  debts  ; 
but,  the  title  being  defective,  by  reason  of  ille)^!ity  iu  the  administrator' a  proL'pediRgs, 
llie  dereudant.  who  was  the  devisee  under  a  foreign  will,  had  rocoTereil  the  lanil  from 
the  present  plaintiff  in  an  action  at  1a«,  The  present  plBintiiT,  not  bavin);  had  posses- 
■iou  of  the  kud  for  a  sufficient  length  of  time  to  enable  him  to  claim  the  value  at  bis 
lasting  improrements,  under  the  statute  of  Maine,  in  the  action  at  law,  now  Med  this 
bill  for  that  and  some  other  purposnn,  in  the  Circuit  Conrt  of  the  tluitad  Sutes.  Ths 
principal qttosUon  was dincusacd  by  Mr.  Justice  Story,  in  the  following  lerma  ;  "Tbe 
other  nuestioii,  as  to  ths  right  of  the  purchaser,  boiut  fide  anil  for  a  valuable  considera- 
tion, to  comjiensatiDi:  for  permanent  tniproTHincnts  made  npon'  the  estate,  which  hare 
gnatly  eiihuBced  its  value,  under  a  title  which  turns  out  dnfecUve.  he  havine  no  ttotica 
of  the  defect,  is  one  upon  which,  looking  to  ihe  nnthorities,  I  should  be  inclined  to 
pause.  Upon  the  geaent]  principles  of  cnnrts  of  equity,  acting  ex  ttquo  et  hano,  I  own 
that  there  does  not  seem  to  me  any  just  gmnnd  to  doubt  that  compensation,  under  sncb 
circumstances,  ought  to  bu  allowed  to  the  full  anioiiiit  of  the  enhanced  value,  npon  tha 
maiim  of  the  common  law,  '  Nemo  debet  locnpletorl  eic  alteriiiR  incommodo  : '  or  as  it 
is  still  more  exactly  expressed  in  the  Digest,  '  Jure  natnm  mjuura  est,  nemiiiem  cum 
alterius  iletriniento  et  injuria  Reri  locnpletiorera.'  '  I  am  awnre,  that  the  dnrtrine  has 
not  as  yet  been  carried  to  such  an  extent  In  our  conrts  of  equity.  In  cases  where  tha 
true  owner  of  an  estate,  after  a  recovery  thereof  at  law,  from  a  bom  fide  possfssor  for 
a  valuable  cansidoration  without  notice,  seekn  an  account  in  c<;iiity.  as  plnitiliO',  against 
such  possessor,  for  the  rents  and  pratita,  it  is  the  constant  habit  of  courts  of  equity  to 
allow  such  possessor  (as  defendant)  to  deduct  therefrom  the  full  amount  of  all  the  meli- 
orations anil  improvements  which  he  has  beneficially  made  upon  the  estate  ;  and  thus 
to  recoup  them  from  the  rents  and  profits.*    So,  if  the  tme  owner  of  an  estate  hoUa 

'  Dig.  lib.  50,  tit.  17,  1.  208. 

a  2  Story  on  Eq.  ianxp.  g  789  a,  |  799  ^  H  1387,  1238,  IS3S  ;  Otmii  •.  Biddle, 
3  WheaL  77-8J. 
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known  that  no  snch  claim  could  be  maintained ;  but  tiie  situation 
of  the  United  States,  as  a  new  coimtry  in  the  course  of  rapid  and 

odIj  aa  equitable  title  thereto,  and  seeka  the  aid  of  a  court  oC  equity  to  eaforcn  that 
title,  tb:  uourt  H'tll  aJmiuister  that  uid  ua\j  iii>oa  the  tentia  of  makiug  corn  !><:□  ant  ion  to 
such  bonajtd^  jiossessor  for  the  aiDouut  of  his  meliotBtioiis  and  impravt'iiiBUts  of  the 
estate,  beaetiuial  to  the  true  owuer.'  In  each  of  these  cases,  tbe  uourt  acta  upou  an  old 
aud  Estuhlished  maxim  iu  ita  jurisprudtiDce,  thut  he  who  seeks  equity  niuat  <lu  equity.^ 
But  it  bos  beru  8n]i|)09ed  tbat  cuurta  of  equity  da  not  and  ought  not  to  go  further,  and 
to  grant  active  relief  in  favor  of  HUeb  a  binut  fidi  posaeuur,  making  pentiaQent  meliora- 
tioua  aud  iiuprovemeatA,  by  «ustaining  a  bill,  brought  by  him  tberefor,  against  the  true 
owner,  after  lie  has  recoBered  the  tireniiaea  at  law.  1  Had  tbat  Mr.  Chancellor  Wal- 
worth, in  Putnam  v.  Ritchie,  B  Paige,  SSn,  403,  101,  105,  entcrtAiued  this  opinion,  ad- 
uiittiiig  at  Ihe  same  timii  tbat  he  cuuld  Hud  no  i;ase  in  Kufllaiid  or  America  where  the 
point  bud  been  ex|>reaiied  or  decided  eilliur  nay.  Voh',  if  there  be  nonutliorily  ogninst 
iba  ductriue,  I  confess  thiit  I  should  be  most  reluctant  to  be  tbe  first  judge  to  lead  to 
■och  ft  decision.  It  appears  to  me,  speaking  with  all  deference  to  other  opinions,  that 
the  denial  of  all  canipemiatiou  to  aucb  a  hmia  fide  purchaser,  in  sucli  a  case,  where  he 
has  manifestly  added  In  the  pennaitetit  value  of  on  ectste  bf  his  meliorations  and  im- 
provemaiits,  nitbout  the  lilitibtest  suspicion  of  any  tnSmiity  in  his  own  title,  is  contrary 
to  the  fii'st  principlea  of  equity.  Take  the  case  of  a  vacant  lot  in  a  city,  where  a  bona 
}ide  purchaser  builds  a  house  tbereon,  enhancing  the  value  of  the  estale  to  ten  time« 
the  origiliat  value  of  the  laml,  under  a  title  apparently  perfect  and  complete  ;  is  it  rea- 
sonable or  just,  tliat  in  sucii  a  case  the  true  owner  abould  recover  and  poBsesa  tlie  whole, 
without  any  compensation  whatever  to  tlie  bona  fide  purchaser  t  'To  me  it  Hecms  mani- 
Teitly  unjust  and  inequitable  thus  to  a]i[iropriate  to  one  man  the  proiierty  and  moaey 
of  nuotber,  who  is  in  do  default.  The  aifniment,  I  am  aware,  is,  that  the  moment  tbe 
house  is  built  it  belongs  to  the  owner  of  the  land  by  mere  operatinn  of  law  ;  and  tbat 
he  may  certainly  nussess  and  enjoy  his  own.  But  this  is  merely  atatirig  the  technical 
rule  of  law,  by  which  the  tnie  owner  aeeks  to  hold  what  in  a  just  sense  ha  never  had 
the  aligh  teat  title  to  ;  that  is,  the  house.  It  in  not  answering  the  ol(jection  ;  but  merely 
and  drj'ly  stating  that  tbe  law  So  holds.  But  then,  admitting  this  to  be  so,  does  it  not 
fumiHh  a  strong  ground  tthy  equity  should  interpose,  and  grant  relief? 

"  I  hare  ventured  to  suggest,  that  the  claim  of  the  bima  fide  purchaser,  under  sucb 
circumstances,  is  founded  in  equity.  I  think  it  founded  in  the  highest  eijuity  ;  and  in 
this  vieiT  of  Uie  matter,  I  am  supported  by  the  positive  dictates  of  the  Roman  law. 
The  pnssojje  already  cited  showi  it  to  be  founded  in  the  clearest  natural  equity  :  'Jura 
natune  or|Uiim  est.'  Aud  the  Bomau  Law  treats  the  claim  of  the  true  owner,  without 
making  any  comj>enKatioQ  uniler  such  circumstaccta,  as  a  case  of  fraud  or  ill  faith. 
'Certe  (say  the  Iiistituteo)  '  iUud  constat;  si  in  jxjssegsione  constitutoaadificatore,  soli 
Doniinus  petal  domum  auam  eshe,  tne  solvat  )>retium  matcriK  et  merci^cs  fabrorum ; 
posse  euni  |ier  sxceptionem  dolj  mail  rel>elU  ;  utioue  ai  lionn  Sdei  possessor,  qnv  lediB- 
carit.  Nam  scienti.  altenum  solum  este  potest  olijid  culpa,  quod  ediiicavcrit  temen 
in  eo  solo,  quod  intelligebat  alienum  esse.  '  It  is  s  grave  mistake,  sometimes  made, 
that  the  Roman  law  merely  confined  its  equity  or  remedial  justice  on  this  subject  to  a 
mere  reduction  from  the  amount  of  tha  rents  and  profits  of  the  land,'  The  general 
doctrine  is  fully  STpoundeil  and  supported  in  the  Digest,  where  it  is  applied,  not  to  all 
ex[Mjnditure8  upon  the  estate,  but  to  such  eipenniturea  only  as  have  enhanced  tbe  value 
of  the  efctJite  Cquatenns  nretiosior  res  facta  est ''),  and  beyond  whot  he  has  been  re- 
imbursed by  tbe  rents  and  profits,'  The  like  principle  has  been  adopted  into  the  law 
of  the  modr-m  nati'ms,  which  have  deriveii  their  juriBprudence  from  tbe  Honian  law  : 
and  it  ia  especially  recognized  in  France,  and  eDforeed  by  Pothier,  with  his  accustomed 
strong  sense  of  equity,  and  general  juaticD  and  urgent  reasoning.'    Indeed,  some  jurista, 

1  Slea  also  2  Story,  En.  Jnriap.  9  TSSfr,  Midnate;  Id.  {{  1237,  1238. 
»  Ibid. 

"  Just.  In«t  lib.  2,  tif.  1.  5S  3f.  32 :  2  Story  on  Eq.  Jutisp.  9  7»B  *;  Vinn.  Com. 
ad  Inst.  lib.  2.  tit  1  ;  .lust.  S  30,  n.  S,  1.  pp.  IM,  165. 

*  See  Green  v.  Biddle,  8  Wheat.  79,  80. 

*  Dig.  lib.  20,  tit.  1,  I.  2B,  S  2  ;  Dig.  Ub.  S,  Ht  1, 1.  OS  Id.  L  38;  Pothier,  Paud 
lib.  e,  tit.  1,  n.  13.  14,  45,  Ifl,  48. 

*  Die.  lib.  fl,  tit  1,  1.  18. 

I  Pothier,  De  la  Propriete,  n.  343-353  ;  Code  Civil  of  France,  arta.  652,  65S. 
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even  tumultuons  occupation,  having  given  rise  to  great  uncer- 
tainties in  the  titles  to  land,  the  rule  of  the  common  law  was 

and  among  them  Cujacini,  inaUt,  ooDtrarj  to  the  Koman  law,  tliat  even  a  mala  /id* 
{MMBeMor  ought  to  lure  an  allowance  of  all  eipeiuM,  which  have  enhanced  the  Tolae  tj 
the  eatatA,  to  far  as  the  iocreaaed  value  exists.' 

"  The  law  of  Scotlaad  haa  aUawed  the  like  recompeoBe  to  bona  Jtdt  posacBBora  mak- 
ing valuable  and  permanent  intjirovemeuta  ;  and  Mime  of  the  juristi  uf  that  cnontry 
have  extended  the  beneQt  to  mala  JUU  poaaeaaon  to  a  litnited  eiteat.*  The  law  of 
Spain  afTordB  the  like  protection  and  recomjieQae  to  bona  fide  pooaeasora,  aa  founded  in 
natural  justice  and  equity.*  Qrotins,  Puttendcrf,  oud  Rutherford,  all  afSnn  the  aauie 
dnctrine,  as  founded  ia  tb«  traen  principles,  ex  tequo  tt  bono.* 

"  There  ia  still  another  broad  principle  of  the  Roman  law,  which  ia  applicable  to  the 
preaeut  case.  It  is  that  where  a  tona  fide  poeeeasor  or  purchaser  of  real  estate  paj*a 
monej  to  discharge  any  existing  inuumbrance  or  charge  upon  the  estate,  having  Do 
DOtics  of  any  infirmity  in  his  title,  he  ia  entitled  to  be  repaid  the  amount  of  such  pay- 
ment by  ths  true  owner,  seeking  to  recoviir  the  eiitat«  from  him.*  Now,  in  the  present 
case,  it  cannot  be  overlooked  that  tbe  lands  of  the  teststpr  now  in  controvenv  wen 
sold  for  tbe  payment  of  his  jnst  dehts,  ander  the  authority  of  law,  although  the  au- 
thority was  not  regularly  executed  by  the  adminiatraUr  in  his  mode  of  sale  by  a  non- 
compliajice  with  one  of  the  prerequisites.  It  was  n<it,  therefore,  in  a  just  setiae,  a 
tortious  sale  ;  and  tbe  proceetla  thereof,  paid  by  the  purehaser,  have  gone  to  discharge 
the  debts  of  the  tostator,  and  so  far  tbe  IsjuU  in  the  hands  of  the  dpfendaut  (Boyd] 
have  been  relieved  from  a  charge  to  which  they  were  liable  by  law.  So  that  he  is  now 
enjoying  his  lauds,  free  from  a  charge  whiiih,  in  conscience  and  equity,  he  and  be  only, 
and  not  the  purelisser,  ought  to  bear.  To  tbe  extant  of  the  chai^  from  which  he  haa  ' 
been  thus  relirvod  by  the  purchaser.  It  seems  to  me  that  the  plaintitf,  claiming  under 
the  purchaser,  is  entitled  to  reimbursement  in  oiOer  to  avoid  a  circuity  of  action,  to 
get  back  the  money  froni  the  administrator,  aud  thua  subject  the  lands  to  a  new  sale,  or 
at  least,  in  his  favor  in  equity  to  the  old  cbarge.  I  confess  myself  to  be  unwilling  to 
resort  to  such  a  cirunily,  in  order  to  do  justice,  where,  upon  the  principles  of  equity, 
the  merits  of  the  case  can  be  reached  by  olfecting  the  lauds  dinctly  with  a  charge  to 
which  they  are  ex  aquo  et  bono,  in  the  hands  of  the  present  defendaut,  clearly  liable. 

"  These  considerations  have  beeu  Buggested,  because  they  greatly  weigh  in  mj  own 
tniiid,  after  repeateJ  delibemtions  ou  the  sul.JBct.  They,  however,  will  remain  open  for 
considemtion  ui>on  the  report  of  the  maator,  and  do  not  positively  require  to  be  decided 
until  all  the  eijuicies  between  the  parties  are  brought  by  hia  report  fully  before  the  court. 
At  present,  it  is  ordered  to  be  referred  to  ths  mssler  to  take  an  account  of  the  enhanced 
value  of  the  premises,  b^  the  anielioratious  and  improvements  of  the  plaintiff,  and 
those  under  whom  he  dninis,  after  deducting  all  the  rents  and  profits  received  1^  the 
plaintilf,  and  thoso  under  whom  he  claims,  and  all  other  matten  will  he  reserved  for 
the  consideration  of  tbe  court  upon  tlie  coming  in  of  bis  report."  See  1  Story,  494-<99. 
Afterwanlfl,  u|ion  the  coming  in  of  the  report,  by  which  the  increased  valne  of  the  laud, 
by  reason  of  the  plaintilTs  improve tn en ta,  was  ascertained  at  a  certain  sum,  the  learned 

fudge  decreeil  tliat  the  plaintilf  was  entitled  to  Uiat  anm,  oa  a  lien  and  charge  ou  the 
and  !  concluding  thus  :  "  1  wish,  in  coming  to  this  conclusion,  to  be  distinctly  under- 
stood as  alHrming  sud  maintaining  the  broad  doctrine  as  a  doctrine  of  equity'  that  to 
far  as  an  innocent  pnrehaser  for  a  valuable  consideration,  without  notice  of  any  in- 
firmity in  his  title,  has,  by  bis  improvements  and  meliorations,  added  to  the  permanent 
value  of  the  estate,  he  is  eutitleil  to  n  full  remuneration,  and  that  snch  increase  of  valne 
is  a  lien  and  charge  on  the  estate,  which  the  absolute  owner  io  bonnd  to  dischargp,  be- 
fore he  is  to  be  restored  to  his  original  rights  in  the  land.     This  ia  the  dear  result  of 

1  Fothinr,  De  la  Pro|iri4tJ,  n.  350  ;  Vinn,  ad  Inst.  lib.  2  tit.  1,  1.  80,  n.  ^,  p.  ISG. 

*  Bell,  Comm.  on  Law  of  Scotland,  p.  1S9,  9  638 ;  &^  Inat.  b.  8,  tit  1,  j  11  ;  1 
Stair,  Inst,  b,  1,  tit.  8,  S  S. 

*  I  Mor.  k  Carl.  Partid.  b.  3,  tit.  23, 1.  41,  pp.  857,  S58  ;  Asa  &  Uannel,  Inst,  ot 
Laws  of  Spain,  102. 

*  Orotins,  b.  2,  c.  in,  SS  1.  2,  S  ;  PuBTend.  Law  of  "Sttt.  &  Hat  b.  i,  c.  7,  S  01 : 
Butherf.  lust  b.  1,  c  9,  £  4,  p.  7. 

*  Dig.  lib.  8,  tit  1,  1.  86 ;  Pothier,  ftnd.  Ub.  6,  tit.  1,  n.  48  ;  Pothkr,  De  la  Pro- 
yniik,  n.  343. 
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found  to  operate  inequitably  in  very  many  cases,  and  sometimeB 
to  vork  gross  injustice;  and  hence  several  of  the  States  have 
been  led  to  provide  remedies  at  law  for  the  protection  of  honest 
occupants,  and  for  securing  to  them  the  fruits  of  their  labor, 
fairly  bestowed  in  the  permanent  improvement  of  the  land. 

§  550.  Sam«  BBbieot  There  is  great  diversity  also  in  the 
modes  by  which  this  object  is  effected.  In  some  of  the  States, 
the  value  of  the  improvements  is  allowed  only  by  way  of  set-off 
to  the  claim  of  the  plaintiff  for  mesne  profits.  In  others  the 
occupant  has  a  remedy  by  filing  a  declaration  in  a  special  action 
on  the  case,  after  judgment  for  possession  has  been  entered 
against  him  in  the  action  of  ejectment ;  in  which  case  the  writ  of 
possession  is  stayed  until  a  trial  is  had  of  the  action  for  the  value 
of  the  improvements,  and  the  judgment  in  the  latter  case  consti- 
tutes a  lien  on  the  land.  In  other  States,  upon  the  trial  of  the 
possessory  action,  the  jury,  at  the  request  of  the  respective  par- 
ties, are  required  to  assess,  on  the  one  hand,  the  increased  value 
of  the  premises,  by  reason  of  the  improvements  made  by  the 
occupant  and  those  under  whom  he  claims ;  and,  on  the  other 
hand,  the  value  of  the  land,  exclusive  of  those  improvements; 
and  the  plaintiff  is  put  to  his  election,  either  to  take  the  land 
and  pay  the  ascertained  value  of  the  improvements,  or  to  aban- 
don the  land  to  the  tenant  at  the  price  found  by  the  jury ;  and 
the  payments  in  either  case  are  made  by  instalments  fixed  by 
law,  and  enforced  by  issuing  or  withholding  the  writ  of  pos- 
session, (a) 

§  551.  Cluniatei  of  tlie  oconpanor-  The  character  of  the  occu- 
pancy, also,  is  the  subject  of  some  diversity  of  legislation.     In 


upon  the  like  equttj,  and  vera  inuiirestly  L 

for  the  rpcoTerv  of  the  estate."   See  2  Story,  607,  fil 

618  ;  3  PoweU'ott  Mort.  »57,  n.  Q.,  by  Coventry. 

(a)  Theproofofimproiemantsrorwhich  me  do  after  the  unit  U  begun.     Hnslettv. 

the  occnpiKF  of  the  land  may  cinim  com-  Grain,  86  111.  129. 

Kneation  should  include  all  those  which         If theTalueoftbeimprovementsisequal 

ve  been  put  in  during  the  time  for  which  to  the  valne  of  the  mesne  pi-olits,  this  may 

the  plaintiff  claims  raeaoe  profita.     John-  be  set  up  an  a  defence  in  an  action  for  the 

son  D.  Fitch,  57  Mies.  73.     But  improve-  mesne  iiro fits.   Ege  r.  Kille,  84  Pa.  St.SSS. 
ntentoufhichareaotofapermanentnature.  In  Hati-.her  v.  BrigcB,  6  Oreg.  81,  the 

ao  B«  to  give  an  increaaed  value  to  the  land  ca«es  oc  the  subject  of  allownnce  for  im- 

(whieh  is  what  the  defendant   claims  al-  provementB  were  fully  consiiterrd  and  the 

lowance  for),  cannot  be  deducted  from  the  doctrine  stated  in  the  aathor's  text,  f  649, 

plainttlTs  claim  for  mesne  profits  ( Morris  note,  confirmed.      See  also  Sedgwick  & 

V.  Tinker,  flO  Ga.  46S),  nor  can  a  defend-  Wait  on  Red  Actioiu. 
ant  in  ejectment  recover  for  improvements 
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general,  the  occnpaac;  must  hare  been  in  good  faith,  and  vith- 
out  actual  fraud,  (a)  But,  iu  some  States,  the  right  to  remuaer- 
ation  for  improvements  is  given  to  all  occupants  who  have 
been  in  possession,  claiming  tlie  exclusive  title  for  a  certain 
number  of  years ;  irhich  of  course  includes  disseisors,  as  well  as 
those  claiming  under  them;  while,  in  other  States,  it  is  re- 
stricted to  persons  claiming  under  patents,  and  public  grants, 
and  by  deeds  of  conveyance;  thus  intending  to  exclude  ali  who 
knowingly  enter  by  wrong,  and  without  color  of  title.  In  others 
again,  the  improvements,  made  after  notice  of  the  paramount 
title,  are  expressly  excluded  from  the  consideration  of  the  jury. 

§  552.  Boop«  of  Uite  obaptar.  It  is  dbvious,  that,  in  a  work 
like  the  present,  it  would  foe  inexpedient  to  treat  of  all  these 
varieties  of  remedy,  or  indeed  to  do  anything  more  than  to  state 
the  very  few  general  rules  of  the  common  law,  which  are  recc^- 
nized  in  the  absence  of  any  statutory  provisioDs;  referrii^  the 
reader  to  the  statutes  and  decisions  of  each  particular  State  for 
whatever  is  peculiar  in  its  own  jurisprudence. 

§  553,  piaiotis  moat  ciiow  ttue.  It  is  a  general  rule  in  all 
these  actions,  as  we  have  already  remarked  in  respect  to  eject- 
ments, that  the  plaintiff  must  recover  on  the  stret^th  of  his  own 
title,  and  not  on  the  weaknoHS  of  his  adversary's;  and  that  he 
must  show,  that  he  has  the  legal  interest,  and  a  possessory  title, 
not  barred  by  the  statute  of  limitations.'  The  same  rules  also 
apply  here,  which  have  been  already  mentioned  under  the  title 
of  ejectment,  in  regard  to  the  method  of  proving  the  plaintiff^t 
title.' 

§  554.   Belaln.  ^KTrit  of  right     In  a  terit  of  right,   proof  of  a 


■  See  lupra,  gj  30S>  807-211,  313,  S17,  816,  399. 

{a)  It  the  tonaat's  ignorance  of  the  da-  colorof  title  (Reld  >■  Cotnmheit,  4  Sawjer, 

feet  in  hia  title  waa  the  reault  of  hia  own  C.  C.  633). 

negligpnt^e,  ha  oaoDOt  clnim  the  vwiae  of  In  Missiadppi,  it  i*  beld  thnt  ■  fotal 

his  improvemKnta.     Foley  v.  Kirk,  3S  H.  defect  in  titl^  ibawa  in  the  recorda  of 

J.  Kq.  170.    To  illnitrate  the  variety  of  the  connty,  ia  not  enough  to  deprive  the 

decisions  on  thia  point  it  may  he  noted  that  dofendiuit  in  ^ectnnnt  of  ■  ri|;lit  to  be 

in  Kangtu  it  has  been  held  that  «hen  one  paid  for  the  increaiiHl  ralne  of  the  Und 

enter?  into  poaseaion  nnder  nn  illegal  con-  caoaed  by  hia  improTementu,  although  the 

traut  of  sale,  he  may  still  claim  his  im-  nile  ia  that  he  must  liave  held  the  land  nn- 

proTcmenU  (Stephen  v.  Ballon,  2fi  Kana.  der  a  colorable  title  and  ato«a.lE(J<  beUef 

6l8)l   while  in  loiira,   he  mnat  hold  the  tQ  it.     To  depHve  him  of  aneh  rijjht,  he 

property  in  an  honsiit  belief  that  it  U  hii,  mnat  hare  known  of  the  paiamoant  title 

and  not  have  actual  notic«  of  the  claim  or  there  mast  be  circinoiCances  frrau  which 

at^inst  him  ( Read  ».  Howe,  iB  Iowa,  65) ;  the  jury  will  infer  that  1m  did.     Cola  a. 

ill  Celifornia,   in  good  faith  and  with  a  Johnson,  63  Hiaa.  81. 
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seiain  is  necessary,  as  veil  as  in  other  cases ;  but  a  title  by  dis- 
seisin is  sufficient  to  maintain  the  action,  if  the  tenant  cannot 
show  a  better  title ; '  (a)  and  the  devisee  of  vacant  and  unoccu-  ' 
pied  land  has,  by  operation  of  law,  a  sufficient  seisin  to  maintain 
this  action,  without  an  actual  entry.*  Proof  of  actual  percep- 
tion of  profita  is  not  necessary,  the  averment  of  the  taking  of 
esplees  not  being  traversable;^  and  the  tenant's  right  of  posses- 
sion is  no  bar  to  the  demandant's  right  of  recovery  in  this  ac- 
tion.*  The  mise,  when  joined,  puts  in  issue  the  whole  title, 
including  the  statute  of  limitations ;  and  under  it  the  tenant  may 
give  in  evidence  a  release  from  the  demandant,  after  action 
brought,  or  any  other  matter,  either  establishing  his  own  title,  or 
disproving  that  of  the  demandant,  except  a  collateral  warrauty.^ 
But,  if  a  deed  from  the  demandant  to  a  stranger  is  shown,  it  may 
be  rebutted  by  evidence  showing,  that,  at  the  time  of  its  executi  on 
and  delivery,  the  grantor  was  disseised,  and  that  therefore  nothing 
passed  by  the  deed.^ 

§  555.  Proof  of  aeUin.  The  seiain  of  the  plaintiff  or  demand- 
ant, in  any  real  action,  is  proved  prima  facie  by  evidence  of  his 
actual  possession,  which  is  always  sufficient  against  a  stranger. 
Such  a  possession,  with  claim  of  title,  is  sufficient  to  enable  a 
grantor  to  convey;  and  the  grantee,  entering  under  such  a  con- 
veyance, acquires  a  freehold,^  even  though  the  grantor  be  a  per- 
son non  compos  mentis;  the  deed  in  that  case  being  voidable  only, 
and  not  void.  But  jio  seisin  is  conveyed  by  a  naked  release." 
A  seiain  may  also  be  proved  by  the  extent  of  an  execution  on  the 
land  of  a  judgment  debtor,  which  gives  a  seisin  to  the  creditor.* 
If  the  actual  possession  is  mixed  and  concurrent,  the  legal  aeisin 
is  in  him  who  has  the  title;  and  a  legal  seiain  also  carries  with 
it  the  possession,  if  there  is  no  adverse  possession.^"  It  is  suffi- 
cient, prima  fade,  to  prove  a  seiain  at  any  time  anterior  to  the 

'  Bradstrmt  v.  Clark,  12  Wend.  602  ;  Hunt  e.  Hunt,  8  Met  176;  Speed  e.  Buford, 
8  Bibb,  57;  Jackson  on  Rent  Actions,  p.  SSO. 

*  Wnrd  r.  Fnllar,  IE  Pick.  J85;  Green  o.  CbelM>a,  24  Pick.  71.  But  if  the  land 
be  not  yBcaat  and  unoccnpied,  the  deTieee  must  prove  hU  own  Bcisin.   Wells  v.  Prince, 

*  Green  v.  IJtcr,  8  Cranch,  246;  Ward  v.  Fuller,  16  Pick.  186. 
<  Jnckson  on  Renl  Actions,  w.  282,  2S3. 

*  Ten  Ejck  r.  Waterhunr,  7  l^owen,  51;  Poor  f,  Robinson,  10  Maw.  131,  131. 

*  Knox  V.  Kellock,  14  Mau.  20D. 

'  Newhall  v.  Wheeler,  7  Mass.  189,  IBS;  Higbee  v.  Sice,  B  Mara.  S4S,  852;  Wud 
V.  Fuller,  15  Pick.  136. 

■  WMt  V.  Uaxvell,  6  Pick.  217',  Kennebec  Prop'ra  v.  Call,  1  Msu.  183. 

*  Langdoa  v.  Potter,  S  Mass.  216. 

">  Codmui  V.  Winslov,  10  Mass.  146;  Ennnebec  Prop'n  v.  Call,  1  Hasa.  483,  484. 

,   Uttle,  a  Cusb.  (Uaas.) 
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period  in  question,  since  it  will  be  presumed  to  continue  until 
the  contrary  is  shown.' 

§  556.  Pl«a  of  uol  dlawlriii.  The  plea  of  nul  iiggeiain,  in  a 
writ  of  entry,  puts  in  iasue  the  legal  title  to  the  land,  or,  in 
other  words,  the  aeisln  on  which  the  demandant  has  counted, 
and  the  lawfulness  of  the  tenant's  entry.*  If,  therefore,  it  is 
pleaded  in  bar  of  an  action  brought  by  a  trustee  against  the  eet- 
tut  que  truit,  it  entitles  the  demandant  to  recover."  Under  this 
issue,  the  tenant  cannot  avail  himself  of  any  objection  to  the 
form  of  the  action;*  he  cannot  give  non-t«nure  in  evidence;* (a) 
nor  show  that  he  is  but  a  tenant  at  will;^  nor  give  in  evidence 
the  title  of  a  stranger  under  which  he  does  not  claim,  nor  though 
he  claims  to  bold  as  bis  servant;'  nor  a  title  acquired  by  him- 
self by  conveyance  from  a  third  person  since  the  commencement 
of  the  action. '(i)  But  under  this  issue,  he  may  show  a  convey- 
ance from  the  demandant  or  his  ancestor  to  a  stranger,  for  the 
purpose  of  disproving  the  demandant's  allegation  of  seisin;'  and 
the  demandant,  as  has  already  been  remarked,  in  the  case  of  a 
writ  of  right,  may  rebut  this  evidence  by  proof,  that,  at  the  time 
of  the  conveyance,  the  grantor  was  not  seised,  and  so  nothing 
passed  by  the  deed.^** 

§  557.  Titis  by  diMfltoin.  Where  the  tenant  claims  by  a  (2tV 
•etnn,  ripened  into  a  good  title  by  lapse  of  time,  he  must  show 

'  Kennrbec  PropTi  u.  Springer,  4  Mms.  416;  Brimmer  •.  Long  Wharf  Prop'ra,  5 
Pick.  131.  135i  (Hnwd  t>.  Coatea,  1  Allen,  77. 

'  Jackson  od  Real  AcUoait,  pp.  G,  loT;  Oreen  v.  Kemp,  13  Man.  SIS,  C20;  Wd- 
cott  D.  Kniglit,  6  Mass.  41S,  419. 

*  Rumll  v.  Lewis,  2  Pick.  508,  510. 

*  Green  b.  Kemp,  12  Mass  515,  S20. 

*  Hipbee  ti.  Rice,  5  Mass.  532,  |<er  Paraona,  C.  J.;  Roberts  b.  Whiting,  16  Uaan 
186;  Allien  v.  Munlock,  13  Mass.  856,  259. 

*  Ibid.;  Pray  v.  Pierce,  7  Masa.  381. 

I  Mechunivs'  Bank  p.  Willtama,  17  Pick.  43S;  StanldT  ».  Periejr,  S  Oreeul.  309; 
SliapleiKh  f.  PiUbury,  1  Greent.  271;  Heath  v.  Knapp,  4  Ban-,  230. 

*  Andrews  ».  Hooper,  13  Mass.  472,  478. 

*  KinK  v.  Bams,  13  Pick.  24,  28  ;  Sunlev  e  Perlev,  5  Ore«nl.  S69;  Hall  o.  Ste- 
Tans,  e  Met.  418;  Noyes  e.  Dyer,  12  ShepL  468;  Cutler  o.  Linuoin,  3  Ciuh.  125  ; 
Bruce  tt.  Mitchell,  39  Ma.  390. 

>^  Kdoi  v.  Kellock,  U  Moss.  200;  Wolcott  o.  Enight,  6  Mass.    IS;  tvfira,  {  5S4. 

(oj  Wasliinjrton  Bank  v.  Brown,  2  Met.  ft  for  ever  a«  a  passage-way.    Horfcan  «l 

(Mass.)  293;  Wheelwright  t..  Freeman,  13  Moore.  8  Gray  (Mass.),  322;  nor  that  the 

Id.  16.i;  Burndge  v.  Fogg,  SGush  (Mass.)  demandant  holiii  the   land  subject  to  « 

1S4.  resulting  traat  in  his  {the  tenant'*)  ri.vor. 

(i)  CnrtU  u.  Francis,  B  Cnsh.  (Mesa,  i  Crane  p.  Crane,  4  Gray  {Maag.),  323.    Bat 

427;  Tainter  v.  Heromenway,  7  Id.  573.  the  demandant  is  not  precladed  from  maia- 

Xor  is  it  a  defenea  to  a  writ  of  entry  that  taining  his  writ  by  having  mortwed  tb* 

the  tenant  ia  the  owner  of  an  easement  in  iand  pending  the  action.      Woodman  p. 

the  dBmandeil  premises,  and  therefore  has  Smith,  87  Me.  21. 
■  right,  as  against  the  demandant,  to  om 


an  actual,  open,  and  exclusive  possession  and  use  of  the  land  as 
his  own,  adversely  to  the  title  of  the  demandant,  (tt)  It  must  be 
known  to  the  adverse  claimant,  or  be  accompanied  by  circum- 
stances of  notoriety,  such  as  erecting  buildings  or  fences  upon 
the  land,  from  which  he  ought  and  may  be  presumed  to  know, 
that  there  is  a.  possession  adverse  to  his  title. '(£)  But  a  fence 
made  by  the  mere  felling  of  trees  on  a  line,  lapping  one  upon 
another,  is  not  sufficient  for  this  purpose ;  ^  much  less  is  the  run- 
ning and  marking  of  lines  by  a  surveyor,  under  the  direction  of 
one  not  claiming  title;  nor  the  occasional  cutting  of  the  grass.' 
An  entry  and  occupancy  under  a  deed  of  conveyance  from  a  per- 
son without  title  will  constitute  a  disseisin  of  the  true  owner;* 
extending  to  the  whole  tract  described  in  the  conveyance,  if  the 
deed  is  registered;  because  the  extent  of  the  disseisor's  claim 
may  be  known  by  inspection  of  the  public  registry.^  (c)  But  an 
entry  under  a  registered  deed,  and  the  payment  of  taxes  assessed 
upon  the  land,  is  not  sufficient  evidence  of  a  disseisin,  unless 
there  was  also  a  continued  and  open  possession."    Where  an  en- 


'  Kennebec  Prop're  b.  Sprinffer,  *  Haia.  418;  Doe  v.  Prosser,  Cowp.  217;  Kenna- 
bee  Prop'n  v.  Call,  1  Maas.  483;  Little  v.  Liliby,  2  Greeiil.  242  ;  Poigliard  v.  Sinltli, 
6  Pich.  172;  Norcros!)  t.  Widgery,  2  Mnid.  506;  ti'pra.  S  311;  Bryoii  n.  Atwater,  9 
Day,  181,  188,  1S9;  Klilnhell  v.  Warner,  G  Cunn.  i2\;  Teller  r.  DurtU,  6  Johns,  197. 

*  Coburne.  Hollig,  8  Met.  126. 

'  Kennebec  Pron'm  r.  Springer,  i  Masa.  416. 

«  Warren  v.  Child,  11  Mass.  222 ;  Northrop  v.  Wright,  7  Hill  (N.  Y.).  476,  487- 
480,  per  Walworth.  Ch.  Tile  party  thus  in  possession  may  take  a  deed  from  a  hostile 
claimant,  for  the  mere  pur]>oie  of  ciuiatino  his  tille,  without  thereby  abandoning  his 
character  of  an  adverse  jiosnessor.    Ibid.    See  also  Blight  v,  Kocbcster,  7  Whe^t.  GStI  ; 


tox 


Widife 


(n)  When  inch  actual, 
cinsive,  and  adverse  possession  is  once 
shown,  it  JB  prrsumed  to  continue.  Clem- 
ents t>.  Lampkin,  34  Ark.  598.  A  donee 
of  land,  aniler  a  [«rol  gift,  when  he  has 
entered  and  occupies  the  land,  holds  ad- 
versely to  the  donor.  Grahaiu  v,  Craig, 
81  Pa.  St.  46S.  One  who  enters  under  an 
agrumcal  to  buy,  does  not  begio  to  hold 
adversely  till  he  has  performea  his  agree- 
ment so  as  to  he  entitled  to  a  conveyance. 
Clouse  r,  Elliott.  71  Ind.  302;  Hudson  b. 
Piitnev,  14  W.  V«.  661;  Re  Public  Parks 
Dp|«rtment,  73  N.  Y.  680.  When  one 
11  land  by  permiaiion,  his  holding 


-  till  s. 


sclnitner  is  proved.     Hudson  v.  Putney, 


seisin  it  is  not  enough  to  shon  that  tha 
legal  owner  had  actual  knowledge  of,  and 
assenteil  to,  aets  of  ownership  upon  his 
lands,  unless  the  acti  are  of  such  a  natura 
as  to  work  a  disseisin.  Cook  v.  ital-eock, 
11  Coah.  [MaSB. )  210.  See  also  Slater  r. 
Jcpherson,  6  Id.  12B;  Arnold  r.  Stevens, 
24  Pick.  JOfl:  Smith  v.  Lloyd,  ih  Eiig. 
Law  &  E,].  492:  Putnam  Free  Suhool  c. 
Fisher,  38  Mr.  324.  A  wife  has  no  such 
privity  of  estate  with  her  husband  in  land 
of  which  he  died  in  an  adveiw  possession 
to  the  rest  owner,  that  her  continual  ad- 
verse possession  after  his  deceuse  can  be 
tacked  to  his  to  give  her  a  complete  title 
by  disseisin.  Sawyer  v.  Kendall,  10  Cnsh. 
(Mass.)  241.  See  aloo  Cniise's  Digest,  tit 
1,  5S  82-84,  Tol.  i.  p.  5S  ['Sa];  Greenleafa 
2ii  iJ.  1856,  and  not™. 

(c)  When  one  eaters  on  vacant  land. 
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closure  of  tbe  land  by  feaces  is  relied  upon,  it  must  appear  that 
tho  fences  were  erected  with  that  intent,  and  not  for  a  different 
pnrpoee,  such  as  the  enclosure  and  protection  of  other  lands  of 
the  party;  of  which  the  jury  are  to  judge.^  So,  if  the  owner  of 
a  parcel  of  land  should,  through  inadvertency,  or  ignorance  of  the 
dividing  line,  include  a  part  of  the  adjoining  tract  within  his 
enclosure,  it  is  no  disseisin  of  the  true  owner.'(a) 

§  008.  Disaelsla.  RobnttaL  The  evidence  of  disseisin  may  be 
rebutted  by  proof  that  the  disseisor  had  consented  to  bold  under 
the  disseisee;  or,  that  he  had  abandoned  his  possession.'  But  a 
mere  mistake  of  tbe  party  in  possession,  which,  as  we  have  just 
seen,  will  not  constitute  a  disseisin,  will  not,  for  tbe  like  rea- 
son, amount  to  proof  of  an  abandonment  of  his  possession.* 

§  559.  ImproTeoMiita.  Where  the  tenant  by  tbe  laws  of  tbe 
State  is  allowed  a  compensation  for  tbe  lastijig  improvements 
made  by  him  on  the  land,  the  evidence  is  to  be  directed,  not  to 
the  amount  of  bis  expenditures,  but  to  the  present  increased 
value^  of  tbe  premises,  by  reason  of  the  improvements.  And 
these  ordinarily  consist  of  buildings,  wells,  valuable  trees  planted 
by  the  tenant,  durable  fences,  and  other  permanent  fixtures. 

t  D«niiett  V.  Crocker,  8  Grcenl.  239.  Aod  aee  Weston  0.  Reiding,  5  Couo.  2S7, 25S. 

*  Brown  V.  Gay,  3  Ureeal.  126  ;  G&tes  V.  Biitlar,  S  Uumphr.  447. 

*  Small  V.  Proctor,  15  Maaa.  49B. 

*  Eou  V.  Oould,  5  Greenl.  204. 

■nder  a  deed,  his  occupancy  extends  over  nil   Coanty,   95    111.    84 ;    FeiffOflOD    o, 

the  whole  extent  of  the  land  df^ribed  in  Peden,  33  Ark.  150  ;  Humphries  t>.  Huff- 

his   deed   and   he  is  e.  disseisor   to   that  amn,  supra.     When  a  tenant  in  eomman 

extent.    If,  however,  the  tnie  owner  ia  ia  convert  the  whgle  eatate  to  a  stranger  and 

actaal  possession  of  part  of  Che  land,  he  is  the  stranger  enteia,  this  operates  ta  dja- 

constructively  in  possession  of  the  whole,  seisin  of   the   other  tenants  in  cammali. 

exeepl    so    murh  as  the  disseisor  actually  Faulke  d.  HoaA,  41  U.  J.  L.  527. 
occupies.  Hunnicutt  0.  Peyton,  102  U.  S.  (a)  When  an  error  was  made  la  ran- 

833  i  Thompson  v.  Burhaiis,  79  N.  Y.  93 ;  ning  a  boundary  line,  and  the  adjoining 

Humphries  n.  Hutfman.  33  Ohio  At.  395  ;  farms  were  occupied  up  to  this  erroneous 

ikott  v.  Delany,  67  111.   14S.     So  where  line  for  more  than  twenty  jsars,  and  then 

one  claiming  title  under  a  worthless  deed  the  correct  line  was  run,  it  was  held  thnt 

entered   upon   >   large  tract  of  land  and  if  the  parties  supposed  the  erroneons  line 

built   a   house,  and  actually  occupied   a  to  be  the  true  line,  and  occupied  up  to  it 

Binall  portion  of  land  around   hia  house,  as  such,  the  statute  of  limitations  would 

but  constructively  oocupie.1  the  whole,  and  prsTent  any  alteration  of  it.     But  if  the 

later,  the  owner  of  the  true  title  entered  erroneous  line  was  remrded  asonly  a  pro- 

upon  the  tract,  claiming  the  whole,  it  was  Tisional  line,  to  be  afterwords  tested,  the 

held  that   the   constructive  possession  of  statute  would  ool  apply,  and  the  new  line 

the  owner  of  the  bod  title  ceased  on  the  would  be  the  correct  one,  —  the  quoation 

entry   of   the  true   ownpr,   and   that   he  of  the  intent  of  the  parties  being  of  coursa 

could  only  claim  what  he  actually  occu-  for  the  Jury.      Hiatt   n.   Kirkpntrick,  18 

pied.     Semple  d.  Cook,  50  Cal.  28.    If  an  Iowa,  78  ;  Bunca  c  Bidwell,  43  Mich.  542, 

entry  is  made  without  color  of  title  and  CmUra,  Houi  v.  Batteen,  SS  Uo.  S4.    Cf. 

under  tio  deed,  such  entry  is  confined  to  Proprietors,  &o.  n.  Nashua,  lie.  By.  Oo., 

tiie  aetool  knd  occupied.   Bristol  b.  Car-  104  Mass.  1. 


REPLEVIN. 


§  560.  'wiun  tb«  action  Um.  This  action  lies  for  the  recovery 
in  tpeeie,  of  any  personal  chattel  which  has  been  taken  and  de 
tained  from  the  owner's  possession,  together  with  damages  foi 
the  detention;  unless  the  taking  and  detention  can  be  justifiet 
or  excused,  or  the  right  of  action  is  suspended  or  discharged.'  (a 
It  lies  at  Gommoa  law,  not  only  for  goods  distrained,  but  foi 
goods  taken  and  unjustly  detained  for  any  other  cause  whatever 
except  that,  where  goods  are  taken  by  process  of  law,  the  partj 
against  whom  the  process  issued  cannot  replevy  them;  but,  il 
the  goods  of  a  stranger  to  the  process  are  taken,  he  may  replevy 
them  from  the  sheriff.' (i) 

I  Hammond's  Klai  Priua,  p.  372. 

>  Gibbert  on  Replevin,  p.  141 ;  Rooke's  Cue,  S  Co.  99 ;  CallJs  on  Sewers,  p.  197  , 
Clark  V.  Skinner,  30  Juhns.  470.  This  point  is  treated  abl^  and  with  deei>  researcli  in 
12  Am.  Jumt.  pp.  104,  1 17,  where  the  allure  autburities  with  others  are  reviewed.  Set 
also  Allen  e.  Crary,  10  Wend.  349  ;  Shaver  o.  Dinuley,  4  GnBiil.  306.  In  New  York, 
the  right  of  a  stranger  to  replevy  gaoiU  taken  by  tiie  shtriS'  is  limited  to  (foods  ni 
the  actual  posaeSBion  of  the  judgnient  debtor  at  the  time  of  the  taking. 
Button,  11  Johns.  84  ;  Judd  v.  Fax,  9  Cowen,  2SS. 


(fl)  Real  property  U  not  subject  to 
replevin.  Riewe  v.  McConnick,  11  Neb. 
3S1.  But  if  buildings  are  not  m>  attached 
to  the  realty  as  to  be  fixtures,  or  if  it  hae 
been  agreol  by  the  partiiv  to  regard  them 
aa  personalty,  thev  may  be  the  subjects  of 
a  replevin  suit,  borr  v.  Diidderar,  88  111. 
107  ;  Brearley  v.  Cox,  4  Zahr.  ( S.  J.)  387  ; 
Chattarton  v.  Saul,  \6  III.  149.  As  to  the 
leplevin  of  g;roKing  cropii,  tlie  same  prin- 
ciple npplips  :  if  they  have  been  treated  in 
anrh  a  way  by  the  partir'.s  aa  to  show  that 
they  were  dealing  with  them  »»  penonal 
property,  e.  g.  if  they  sell  the  erope  by 
nieasnre  as  if  they  were  severed  from  the 
icatty,  an  actibn  of  replevin  will  lie. 
Garth  V.  Caldwoll,  72  Mo.  622.  But  cf. 
Jones  0,  Dodge,  61  Mo.  868,  where  it  waa 
held  that  an  action  for  a  certain  number  of 
bnihnls  of  com  will  not  lie  when  the  crop 
is  standing  ungnthereil  in  the  field. 

Replevin  will  lie  for  the  goods  of  the 
plaintiff,  though  they  have  been  miied 
with  those  of  the  defendant.  If  it  was  done 
by  a  third  party,  and  they  can  be  separated 
'  without  injury  to  the  defendant.     Wilkin- 


son V.  Stewart,  85  Pa.  St.  25S.  If  an  ac- 
tion of  replevin  is  dismissed  for  informality 
in   the   replevin  bond,  aud  judgment  is 

S'ven  for  the  defendant  fur  a  return,  and 
e  plaintiff  returns  the  property  to  the 
place  whence  be  first  took  it,  he  maj  after- 
wards maintain  auother  action  of  replevin 
for  the  aame  property,  aguinst  the  seme 
defendant,  upon  the  original  unlawful 
taking,  although  the  defendalit  baa  not 
taken  out  a  writ  of  return,  nor  actually 
received  the  property  under  thu  judgment 
in  the  firat  action.  Walbridge  u.  Shaw,  7 
Cush.  (Maas.)  tSO  ;  FUber  r.  Whoollery, 
26  Penn.  St.  197. 

(b)  An  action  will  lie  against  an  officer 
who  attaches  the  poods  irf  plaintiff  on  a 
writ  against  a  third  party.  Samoel  r. 
Agnew,  SO  III.  5S3.  In  Connecticnt,  how- 
ever, it  is  held  that  replevin  should  be 
brought  against  the  Bttaching  creditor,  not 
the  officer.  KIc Donald  v.  Holmea,  46 
Conn.  157.  But  in  the  cases  of  Richard- 
•on  V.  Reed,  and  Skilton  r.  Winslow,  4 
Gray  (Mass.),  441,  the  question  was 
whether    replevin   could    be   maintained 
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§  561.  Plaintis  most  prova  title.     Where  the  issue  raises  the 
questioa  of  title,  the  plaintiff  must  prove  that  at  the  time  of  the 

■gaiost  B  creditor  >t  whose  suit  ao  nttach-  nut  By  the  comiiioa  law,  rejJeTin  cannot 
nient  wan  made  of  goods  not  the  property  be  maintaiued  irhere  tresjiius  cannot ;  Tor, 
of  blH  debtor,  either  alone  or  Jointly  wim  by  tluit  law,  an  uulawfui  taking  o[  goods 
the  attauhiug  otlii^er,  and  it  was  dtcidtid  ia  a  prerequisite  to  the  luaintenaoce  of 
that  the  action  woiild  not  lie.  The  opia-  replevin.  2  Leigh,  ».  P.  1323  ;  Heaiiy  v. 
ion  of  the  court,  hy  Motculf,  J.,  was  as  Hesd,  1  Uaaon,  322  ;  Hopkins  e.  Hopkins, 
followa;  "ThouKlj  an  oiSuer  who  attaches,  10  Joliua  (N.  Y.)  373.  Biit  ti«->|>asa  will 
and  a  plaintiff  who  directs  him  to  attiich,  lie  in  casea  whuni  replevin  will  uot.  Ke- 
A's  goods,  on  a  writ  against  B,  are  joint  pleiin,  bring  an  actiou  in  which  the  pin- 
trespauiers,  and  may  be  sued  joiutly  In  au  cess  is  partly  in  real,  will  not  lie  where  it 
action  uf  trespass  or  trover,  jet  they  can-  is  impracticable  or  nulawfal  to  execute 
not  be  sued  jointly  in  an  action  of  replevin,  that  part  of  tlie  procvsa  according  to  the 
The  grounds  and  intidents  of  s  replevin  urei«pt.  Thus,  replerin  will  not  lieagainst 
suit  are  incompatible  with  the  joinder  of  him  who  take*  goods  and  destroys  Iheni, 
the  creditor  and  officers  as  defeudants.  or  sells  and  delivers  them  lo  a  stranger; 
The  writ  of  replevin  assumes  that  the  yet  he  might  be  sued  in  trespass.  3o, 
goods  which  are  Ui  be  re|)Uried  have  been  where  an  officer  seiznl  A'a  property,  first 
taken,  detained,  or  attached  by  the  de-  ou  au  execution  against  K,  and  then  on  an 
fendant,  and  are  in  his  pussesuion  or  under  execution  against  A,  It  was  held,  by  the 
his  control ;  and  it  ditvcts  that  they  shall  court  which  decided  the  case  of  Allen  e. 
be replevtedand  delivered  to  the  plidutilT,  Crary,  that  although  A  might  maintain 
provided  he  shall  give  bond  conditioned,  trespass  for  the  tiret  seiznie,  yet  he  coold 
among  other  things,  to  rsatore  and  return  not  replevy  the  property,  because  ho  had 
the  same  goods  to  the  defendant,  aud  pay  no  right  to  the  possession  of  it  after  the 
him  damages,  if  such  shall  be  the  hnal  last  seizure.  Sharp  n.  Whitteuhall,  3  Kill 
jmigmenC  in  the  action.  But  attached  (N.  Y.).  57fl.  In  chat  case  aud  in- Brock- 
goods  are  in  the  legal  cuHtody  and  )>n9si-s-  way  et.  fiumap,  12  Barb.  (S.  Y.),  351,  the 
sion  of  the  oBIcer  only.  The  attachius  former  dicta,  that  replevin  would  lie  wher- 
creditor  has  no  proiierty  in  them,  general  ever  trespass  de  bonis  would,  were  denied  ; 
or  special ;  no  rifilit  to  the  possession  of  ancl  in  tne  latter  case  it  was  said  that  in 
theiti ;  and  no  right  of  action  s^inat  ^  Allen  u.  Cmry  the  court,  by  sustaining  re- 
thinl  [wrson  tvho  may  take  them  froai  the  plevin  against  a  defendant  who  had  not 
oSuer  or  destroy  them.  I^add  v,  North,  the  property  in  his  poRsession,  '  pushed  out 
2  Mass.  CIS.  How  then  can  the  gnoils  be  the  analogy  between  trespass  dt  banU  a»- 
retaraed,  on  a  writ  of  return  or  reprisal,  to  portatit  and  ruplevin  further  than  is  war- 
bim  who  never  had  possession  of  them,  muted  by  the  cases.'  See  also  Roberts  >. 
nor  the  right  of  posses-tion  t  Or  how  can  Bamlel,  2  Sand f.  (N.  Y.)  712,  719. 
he  be  entitled  to  damages  for  the  taking  "In  our  opinion,  replevin  cannot  be 
and  detaining  of  goods  in  which  he  had  no  maintaiued,  in  this  Commonwealth,  against 
property  I  a  )iet«0D  who  has  no  possession  or  control 
"The  plflintiiTs  counsel  cited  Allen  v.  of  the  goods  to  be  replevied  ;  replevied 
Crary,  10  Wend.  (K.  Y.J  319,  as  an  au-  goods  cannot  be  restored  and  tetnmed  to  a 
thority  for  sustaining  these  actions.  In  person  from  whom  tliey  were  never  taken  ; 
that  case  the  plaintitf,  whose  gooda  had  and  such  person  cannot  righlfolly  be  made 
been  taken  on  an  exeuntion  against  a  third  a  defendant,  sola  or  joint,  in  an  action  of 
person,  maintained  replevin  against  the  reple-'"  "  ""*  -^  i-.t"-  -  Tj<..=  lO  vt 
'"■'""lent  creditor  who  din?ctod  the  officer  744, 

:e  the  goods.     The  court  proceeded    niaii_. ._ „.._ 

B  ground,  that,  as  both  llie  officer  and  the  officer  jointly,  when  the  Ton 

and    creditor   were   trespassers,  replevin     ---'--  '  '-   --'-^--■' •-   --■'  - 

would  lie  against  either  of  them,  because 
it  would  lie   wherever  trespass   de   bmia 

atporlatii  would.      And  in  a  subsequent  Where  one  seeks  to  iupportan  action  of 

case,  in  the  same  State,  the  court  main-  replevin  on  thegrouodofafrandulent  sale, 

tatned  an  action  of  replevin  against  the  he  must  show  that  the  sale,  if  it  is  voidable 

officer  and  creilitor  jointly.      Stewart  v.  only,  has  been  avoided  by  him,  and  in  any 

Wells,  S  Barb.  (N.  "i.)  79.     But  we  can-  case  that  it  has  not  been  rattlied  hy  him. 

not  admit  the  position  that  replevin  will  Ormsby  v.  Dearborn,  116  Mass.  386  ;  Mor- 

lie  wherever  trespass  de  bomt  will     The  ford  o.  Peck,  48  Conn,  880  ;  Morisrty  v. 

two  actions  aro  not,  in  all  cases,  concar-  Stofleran,  SB  IIL  G2S  ;  Qittings  v.  Carter, 
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caption  he  had  the  geueral  or  a  special  property  in  the  goods 
taken,  and  the  right  of  immediate  and  excluiive  potteaiion.^  (a) 
But  a  mere  lervant,  or  a  depositary  for  safe  custody,  has  not  such 
property  as  will  support  this  action,  his  possession  beiug  that  of 
the  master  or  bailor.^  (i)  It  is  not  always  necessary  to  prove  a 
taking  of  the  goods,  since  the  action  may  be  maintained  against 
a  bailee,  by  proof  of  an  unlawful  detention.^    But  when  a  taking 

1  Co.  Lit.  115  b ;  Gordan  v.  Hnrper,  7  T.  R.  9  j  Gates  v.  Gutcs.  U  Uan.  310 ;  Col- 
lins V.  Evans,  is  Pick.  63  ;  RtKceni  c.  Aniolil,  13  Wend.  30  ;  Wheeler  r.  Train,  i  Pick. 
las  ;  Smith  v.  Williuiuau,  1  Har.  &  J.  117  ;  Ingnbam  v.  Uutin,  3  Shepl.  373. 

I  Tt^mpleman  c.  Cam,  10  Mod.  2S  :  'Watemiaa  ».  Kobiu«i>n,  5  Mass.  803  ;  LudJen 
e.  I^vitt,  9  MiuK.  104  ;  Wan'eD  o.  Leland,  Id.  266  ;  Duuhaui  v.  VfyckoS,  2  Wend. 
2S0  ;  Miller  v.  Admt,  IS  Wend.  S3fi. 

•  F.  N.  B.  (fl9J  0. ;  Badger  e.  Hliinney,  16  Mias.  859,  862,  per  Putniim,  J. ;  Shan- 
non B.  Shaanon,  1  Sch.  &  Ufr.  327,  per  Ld.  Bedesdak  ;  Baker  n.  Fales,  16  Mass. 
147  ;  lllslev  e.  Stubbs,  6  Mass.  284  ;  Seaver  e.  Diogiev,  4  Greetil.  800 ;  Galvin  s. 
Bacon,  2  Faiif.  2S  ;  Osfjood  n.  Green,  10  Foster  {N.   A.)  210.     But  aee  Mean?  v. 

49lowa,388.    Soifthesalewasconditioiiit]  Iowa,  47.    The  defendant,  in  controrertina 

be  must  ahovr  that  the  sale  was  avoided  hy  this  allesatiau  of  title  in  the  plaintiff,  wiQ 

breach  of  the   uoudition.       Ketuhum  v.  have  jui^ment  if  he  shows  a  a)'ecial  prop- 

Brennau,  63  Misa.  MS.     Replevin  should  etiy  id  the  goods  which   mtitles  him  to 

be  bronght  only  against  one  who  has  the  the   possession,  e.  g.   ^  lien   for  rfjiaini. 

immediate  poaaession  of  the  goods.    Thus,  Halstead  v.  Cooper,  12  K.  1.  GOO  ;  Ljtla  r. 

where  one  seized  goods  illegally  aud  sold  Cram,  GO  Iowa,  37. 

and  delivered  them  to  another,  replevin  The  vajiie  to  he  recovered  by  one  who 

will  Dot  lie  against  the  former.     Muws  e.  has  only  a  speciiil  or  limited  proper^  in 

Horria,  20  Kan.  208.     The  ownerof  goutia  the  f{ooila  replevied  is  the  value  of  hia 

cannot  ntaiutain  an  action  againiit  an  offi-  interest,  not  the  value  of  the  goods.     Pico 

cer  for  taking  them  in  the  due  service  of  a  r.  Martinez,  95  CaL  14S.     It  is  therefore 

writ  of  replevin   aiiaiast   another  person  always  competent  for  the  plaJntiS',  when 

who  had  them  in  his  ]>oaseaaion.     Willard  the  defendant  has  judgment,  to  chow  the 

«.  Kinilnll,  10  Allen  (Mass.),  211.  value  of  tbi  defendant's  interest  in  the 

{0}  Lake  Shore,  &c.  Ii.K.  Co.  n.  Ellsey,  property.     McArthur  «.   Howett,  72  IlL 

85  Pa.   St.    283  ;    Lamb   v.   Johnson,  10  SG8. 

Cuah.  (Mass.)  12S ;  Essou  d.  Tarbell,  i  Id.  (A)  Nor  ran  an  agent  who  la  emplored 
407  ;  KiniUiU  d.  Thomtwon.  4  Id.  441 ;  by  his  principal  to  receive,  pay  for,  and 
Lockwood  V.  Perry,  9  Met.  {Haes.]  440  ;  forward  to  hiin  certain  gooils  contracted 
KiJd  r.  Belden,  19  Bnrb.  (N.  Y.)  266  ;  for  hy  the  principal,  part  of  wbic.li  have 
Rockwell  v.  Sauudem,  Id.  473  ;  Quinn  v.  been  delivered  to  the  agent,  maintiiin  re- 
Kimliall,  28  Penn.  9t.  193 ;  Hartan  «.  plevin  for  the  balance  not  delivered, 
Hartaii,  15  Id.  507.  A  plaintiff  in  replevin  which  the  contractor  had  prom iKe-l,  but 
must  niaiiitiiin  his  case  on  the  strength  oF  failed  to  deliver,  and  which  the  agent  bad 
bis  OH'U  title  ;  and,  if  he  fails  to  show  iiaid  for.  Dixon  t.  Hancock,  4  L'uah. 
title  in  himself,  it  is  immaterial  whether  {Mshi.)  96.  See  also  Updike  t.  Henry, 
the  defendant  haa  or  has  not  any  title.  14  111.  37 S. '  An  auctioneer,  who,  as  agent 
Johnson  d.  Neale,  6  Allen  (Masa.),  227.  of  the  owner,  sells  sod  delivera  goods  on 
Se«  also  pait,  j  637,  n. ;  Srhulenbers  n.  a  condition  which  is  not  CDmi>lied  witb, 
Harriman,  21  Wall.  (U.  S.)  44.  The  may  mainUin  replevin  therefor.  Tyler 
plaintiff  mnat  prove  an  aecltai-nt  right  to  v.  Tretinan,  3  Cush.  (Mass.)  261.  The 
imssession  (Hathias  ».  Sellers.  86  Pa,  St.  holder  of  a  carrier's  receipt  for  gooda,  not 
486);  and  the  burden  of  proof  on  the  noes-  negotiable,  delivered  to  him  by  the  owner 
tion  of  title  is  on  him  (Lamotte  ■>.  Wis-  as  a  security  for  advances,  witb  intent  to 
ner,  61  Md.  543  ;  McFarlan  u.  McLelUn,  transfer  the  property,  may  maintain  re- 
8  111.  App.  295).  An  allegation  of  right  of  plevin  against  an  officer  who  attaches 
poBseasion  is  proved  hy  evidence  of  owner-  them  as  the  property  of  the  general 
ship  of  the  property,  where  no  special  owner.  Nat.  Bt  of  Green  Bay  e.  Dear- 
right  of  puaaenion  is  ahown  by  the  op-  horn,  1 15  Mass.  210  ;  Bk.  of  Rochester  •. 
podta  party,     Casael  n.   Western  Co.,  12  Jones,  4  Comst.  (N.  Y.)  497. 
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is  to  be  shown,  it  must  be  an  actual  takiny.  Thus,  it  baa  been 
held  that  merely  entering  at  the  custom-houBe,  by  the  agent  of 
the  owners,  goods  already  in  the  public  stores,  and  paying  the 
duties  thereon,  without  any  actual  removal,  but  taking  a  permit 
for  their  delivery  on  payment  of  storage,  is  not  such  a  taking  as 
will  support  an  action  of  replevin  against  the  agcnt.'(a)  So 
this  action  cannot  be  maintained  against  a  sheriff,  who  has  made 
an  attachment  of  the  plaintiff's  goods,  but  has  left  them  in  the 
custody  of  the  plaintiff  as  his  bailee,  without  any  actual  taking- 
and  removal  of  them.  ^(6) 

§  562.  Qoaeral  laaua.  The  general  issue  in  this  action  is  non 
cepit,  which  admits  the  plaintiff's  title,  and  under  which  it  is 
incumbent  on  the  plaintiff  to  prove  that  tbo  defendant  had  tbe 
goods  in  the  place  mentioned  in  the  declaration;  for,  the  action 
being  local,  the  place  is  material  and  traversable.^  (c)  Proof  of 
the  original  taking  in  that  place  is  not- necessary,  for  the  wrong- 
ful taking  is  continued  in  every  place  in  which  the  goods  are 
afterwards  detained.*  But  mider  this  issue  the  defendant  can- 
Head,  I  HasoD,  319,  322,  that  irplevin  doe*  not  lie  witboat  ■  tortious  tjikiDg.  See 
\.ho  Htcves  B.  Mollis,  1  ArniBtr.  MucortD.  ft  Ogle,  159  ;  Uurwood  t>.  Snietlmrat, 
6  Dutch.  (N.J.)  195. 

1  Whitewell  «.  WtflTs,  B4  Piclt.  2S. 

1  Lnthrop  c  Cook,  2  Sheiii.  414. 

*  Weston  n.  Carter,  1  Sid.  10;  1  Saund.  3*7,  n.  (1)  ^7  WiUiamg ;  McKinley  n. 
McGregor,  3  Wliart.  369  ;  Dover  v.  Rawlings,  2  M.  *  Roh.  644. 

*  WalloTi  D.  Kersiip.  2  Wils.  354  ;  Bull.  N.  P.  54  ;  1  Saund.  347  o,  note  bj  Wil- 
liKms  ;  Johnson  v.  Wollyer,  1  Stni.  G07  ;  Abercrombie  v.  Parkhurst,  2  B.  ft  P.  480. 

(a)  If  evidence  is  offered  that  the  offi-  Vose,  7  Fost.   (N.   H.)  212.     Nor  eao  a 

cer  went  to  the  plaintiff  an<t  read  a  vrit  purchaser    maintain    replevin    for   goods 

of  Bltathment  ORaiust  a  third  person,  and  purchased  that  formeil  a  portion   ol,  and 

at  the  same  tinio  declared  that  ha  attachni  were  interminsled  with,  a  larRer  quantity 

certain  property  of  the  plaintiff,  and  went  of  the  same  kind  of  goals  ownpd  by  tho 


iispecteil  the  pro[ierty,  but  did   not    render,    until    Chey    ' 
it  in  possession,  this  proof  will  not    apart  or  dcsisnauid  in  some  way  as  nis. 
iiipport  R  writ  of  replevin.       Libby   o.     Seiidder   d.    WoRter,   11    Cnsh.   (Mass.) 


Murray,  61   Wis,   871.     So,  too,  au  mef-  673 ;     Dillingham     p.     Smith,    30    Me. 

ftctufll  levy  of  an  execution  on  property,  870  ;  Winslow  v.   Leonard.  2*  Penn.  St. 

whereby  it  is  left  in  tho  lawful  possession  14   Jackson   v.    Hale,   14   How.   (IT,    S.) 

of  the  owner,  will  not  support  replevin  525.     See   Netf   v.    Thompson,   8    Barb,  i 

by  the  ownor.     Hickey  o.   Hins.lale,  12  (N.   Y.)  213.     Replevin  Joes  not  lie  in  I 

Uich.  99.  a   State  court  against  a  marshal  of  the 

(6J  Nor  can  it  be  maintained  against  a  United   States  for  property  attached  by 

Kiind-keeiier  who  receives  and  impounds  him  on   mesne  process    from  a     United 

ists  for  Koinj;:  at  large,  and  refuses  to  States    court    against    a    third    perwn. 

deliver  them  to  the  owner,  on   demand.  Freeman  in  error  v.   Howe,  24  How.  (U. 

niiloss  bis  fees    anil   those   of  the   field-  S.)  460.     Reversing  decision  in  Howe  v. 

driver  sre  paid.     Folfpr  v.    Hinckley,  5  Freeman,  14  Gray  {Mass. ),  568. 
Cnsh.   (Uaag.)   263;   Kadkin  v.    Powell,  {c)  The  action  may  be  brought  either 

Cowp.  476.     And  ■  tender  of  such  fees  in  the  county  where  the  defendant  resides 

and  costs,  made  after  the  writ  of  replevin  or  where  the  pro'perty  is  aitualed,  but  not 

has   been   unconditionally    put    into   the  properly  in  any  otlier.     Hibbs  v,    Dnn- 

hnnds  of  the  officer  for  service,  will  not  be  ham,  54  Iowa,  659  ;  Ellison  n.  Lewi\  67 

suliiuient  to  austaiu  the  action.     Bills  e.  Miss.  588. 
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not  have  a  return  of  the  goodn,  if  found  for  him ;  it  merely  pro- 
tects him  from  damagen.  (a)  If  he  would  defend  on  the  ground 
that  he  never  had  the  goods  in  the  place  mentioned,  be  should 
plead  eepit  in  alto  loco,  vhich  is  a  good  plea  id  bar  of  the  ac- 
tion.' This  plea  does  not  admit  the  taking  as  laid  in  the  decla- 
ration; and  therefore  the  plaintiff  must  prove  such  taking,  or 
fail  to  recover.^ 

§  563.  Pi«a  of  propertr.  If  the  defendant,  besides  the  plea  of 
non  eepit,  alao  pleads  property^  either  in  himself  or  a  stranger, 
and  traverses  the  right  of  the  plaintiff,  which  he  may  do  with  an 
avowry  of  the  taking,  the  material  inquiry  will  be  as  to  the  prop- 
erty of  the  plaintiff,  which  the  plaintiff  must  be  prepared  to 
prove,  the  onu»  prohandi  of  this  issue  being  on  him;  for  if  thti 
former  issue  is  found  for  him,  but  the  latter  is  either  not  found 
at  all  or  is  found  for  the  defendant,  the  plaintiff  cannot  have 
)udgment.'(&)  And  where  the  issue  is  on  the  plaintiff's  prop- 
erty, his  right  to  the  possession,  at  the  time  of  taking,  is  also 
involved  in  the  issue,*  (c) 

§  564.  Avowiy,  An  avovirt/  or  cognizance  of  the  taking  is 
ordinarily  necessary,  whenever  the  defendant  would  obtain  judg- 
ment for  a  return  of  the  goods,  thereby  making  himself  an  actor 
in  the  suit,  and  obliging  himself  to  make  out  a  good  title  iu 
all  respects.  Where  the  avowry  or  cognizance  is  for  rent,  it  ad- 
mite  that  the  property  in  the  goods  was  in  the  plaintiff;  but  the 
terms  of  the  contract  or  tenancy  must  be  precisely  stated,  and 
proved  as  laid,   or  the  variance  will   be  fatal.*     But  it  is  not 

»  1  Sound.  347  n ;  Bullvthorpe  v.  Turner,  Willen,  475  ;  Anon.,  2  Mod,  199  ;  WUIianu 
V.  Welch,  5  Wend.  290  ;  I'rosser  n.  Wooilwurd,  21  Wend.  SOS, 
»  People  0.  NisRara  C.  P.,  2  Wand.  844: 

•  5  Com.  Dig.  7.^7,  tiL  Pleader,  K.  12;  PresmTe  p.  Saunders,  1  Salk,  C;  Bemu» 
V.  Beckman,  3  Wend.  667  ;  Siimgiie  v.  Kne«laiid,  12  Weijd,  161  ;  Rogera  v.  Arnold, 
Id.  30  ;  Boyntou  o.  I'aKe,  13  Wend.  425  ;  CUiason  v.  Davi<JM)]i,  6  Htiin.  39ti  ;  Ueibert 
V.  McHenry,  6  Watu,  801  ;  Hunt  v.  Chambers,  6  Peuu.  Law  Jouni.  82 ;  IN.  J.  820 ; 
ante,  %  Sel.  n. 

•  Kedinan  o.  Hendricks,  1  Sandf.  S.  C.  S2  ;  Heritt  c.  Lyon,  3  Bath.  S.  C.  110. 

•  Clarka  v.  Davies,  7  Taunt,  li  ;  Brown  d.  Snyce,  4  Taunt.  320 ;  Phillpot  d.  Dob- 
Cm)  So  where  Iho  pleas  are  no7H»;n'i  and    or  special  property  in  the  deferdant  en- 

non  defiiirt,  a  jurlgmi^nt  for  retara  of  the  titling  him  lo  the  |ioasesaion  of  the  goods 
gomls  is  bad.     Maltaon  i>.  Haniscli,  6  111.  (see  rmle,  g  SSI,  n.  a.]. 
App.  102,     So  ir  an  action  of  replevin  is  (c)  An  otiicer  who  holds  the  Eoodx  un- 
defeated solely  by  reason  of  its  being  pre-  der  a  valid  legal  process  has  such  a  prop- 

maturelycommenced,judimientfora  retam  —■-'-■' -"   — .__.  u—   f_   .   ..- 

of  the  gooils  replevied  will  mot  be  ordered. 
UaHio  IT.  Bayley,  1  Allen  (Mass.),  301. 

(ft)  Any  evidence  which  tend.9  to  dis- 
prove the  property  of  the  plaintilT  in  the  slibles,  but  or  marstials, 
goods,  t.  jr.,  proof  of  title  in  a  stronger,  is  eating  the  process  of  the  Federal  rounii. 
oiieii  to  the  defendant  on  such  a  pies  Hannebnt  v,  Cunningham,  B  111.  Apn.  353, 
iSdiuleuberg  v.  Harriman.  21   Wall  14), 
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654  LAW  OF  EVIDENCE.  [PART  IT. 

necessary  to  prove  that  all  the  rent  waB  due  which  ia  alleged ;  for 
an  allegation  of  two  years'  rent  in  arrear  will  be  supported  by 
proof  of  one  only;  the  substance  of  the  allegation  being,  that 
some  rent  was  in  arrear,  and  not  the  precise  amount' 

§  565.  Answer  to  kvowry.  Under  the  issue  of  non  demitit  or 
non  tenuit,  which  is  usually  pleaded  by  the  plaintiff,  to  an  avowry 
for  rent  in  arrear,  the  defendant  must  prove  a  demise,  an  agree- 
ment for  one  being  not  sufficient;  and  the  demise  proved  must  lie 
precisely  the  same  as  that  stated  in  the  avowry.'  But  under  this 
plea  the  plaintitF  ordinarily  cannot  give  in  evidence  anything 
which  amounts  to  a  plea  of  nil  habuit  in  tenementis;  for  as  the 
tenant  is  not  permitted  directly  to  deny  the  title  of  his  landlord 
by  plea,  he  shall  not  bo  permitted  to  do  it  indirectly,  by  evi- 
dence to  the  same  effect  under  another  issue.'  But  where  the 
defendant's  title  expired  before  the  rent  became  due,  or  the 
plaintiff  came  in  under  another  title,  and  had  paid  rent  to  the 
defendant  in  ignorance  of  the  defect  of  bis  title  to  demand  it,  or 
has  been  evicted  by  the  lessor,  he  may  show  this  under  the  plea 
of  non  tenuit.*  Proof  of  payment  of  rent  to  the  avowment  is  al- 
ways prima  facie  evidence  that  the  title  ia  in  him.' 

§  566.  Pisa  of  liana  en  arraro.  The  plea  of  riena  en  arrere  ad- 
mits the  demise  as  laid  in  the  avowry,  putting  in  issue  only  the 
fact  that  nothing  is  due;  if,  therefore,  as  has  just  been  stated, 
the  arowment  proves  that  any  rent  ia  due,  he  will  be  entitled  to 
recover,  though  he  should  fail  to  prove  that  all  ia  due  which  is 
alleged.'  Under  this  issue,  the  plaintiff  may  prove  that  he  has 
paid  the  rent  in  arrear  to  one  who  had  a  superior  title,  such  as  a 
prior  mortgagee  of  the  lessor,^  or  a  prior  grantee  of  an  annuity 
or  rent  charge.* 

binsoD,  6  Bing.  104  ;  3  M.  &  P.  320:  Coaaey  v.  Difwons,  2  B.  &  Aid.  S46  ;  DbHm  », 
Stacay,  12  Ad.  &  El.  SOB  ;  Tice  v.  Noitoa,  4  Wend.  063.  See  also  Jack  v.  Martio, 
14  Wend.  507. 

1  Forty  V.  Imber,  6  East,  434  ;  Cobb  b.  Bryan,  3  B.  fe  P.  S4S. 

>  DiiDkv.  Hunter,  fi  B.  &  .\Ul.  .123. 

'  Parry  v.  House,  Holt's  Cas.  4S9,  acid  note  by  the  reporter  ;  Alchome  n.  Gomme, 
2  Bins.  54 ;  Cooper  t>.  Blandy,  1  Bing.  N.  C.  45.  The  rule  Cbat  the  tenant  nhntl  not 
deny  the  title  of  liis  landlord  applies  only  where  there  is  a  tennncy  in  fact.  Brown  v. 
Dean.  3  Wend.  208. 

<  Craveiiar  d.  Woodhouse,  1  Bing.  3S  ;  England  v.  Slade,  i  T.  R.  682 ;  Rogera  i*. 
Pitcher.  5  Taunt.  209  ;  Fenner  d.  Duplock,  2  Bini{.  10 ;  Dnggan  c.  O'Conner,  1  Had- 
■on  k  Brooke,  439  ;  Hopcraft  v.  Keys,  S  Bing.  613  ;  Bridges  v.  Smith,  5  Bing.  411. 

t  Johnson  n.  Hason,  1  Esp.  90,  91  ;  Knight  v.  Bennett,  3  BJng.  3tl1  ;  Hann  v. 
LoTejoy,  Ry.  &  M.  355. 

'  Hill  B.  Wright,  2  Esp.  SS9  i  Oobli  e.  Bryan,  8  B.  ft  P.  848  ;  Bloomer  ».  Jahel, 
B  Wend.  449  ;  Harrison  v.  Bnniby,  E  T.  R.  248  ;  Waltman  v.  Allison,  10  Barr,  4S4. 

1  Johnson  n.  Jones,  9  Ad.  &  El.  809  ;  Pope  d.  Bisgi,  9  6.  ft  C.  245. 

'  Taylor  v.  Zamiro,  6  Taunt.  62*.  And  see  Stobbs  v.  Pareons,  8  B.  ft  Aid.  518 ; 
Carter  v.  Carter,  5  Hlng^  40S  ;  Dyer  v.  Bowley,  2  Bing.  B4  ;  Alchome  d.  Gomme, 
2  Ring.  54  ;  SapsFord  v   Fletcher,  4  T.  B.  611. 
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§  567.  DUtralnt  as  ballls.  The  allegation  in  Uie  Cognizance, 
that  the  conusor  made  the  distreBa  as  bailiff  to  another,  is  trav- 
ersable ;  but  it  may  be  proved  by  evidence  of  a  Bubacquent  assent 
to  the  distress,  by  the  person  in  whose  behalf  it  was  made.i  If 
it  were  made  by  one  of  several  parceners,  joint-tenanta,  or  ten- 
ants in  common,  in  behalf  of  all,  no  other  evidence  will  be  neces- 
sary, the  title  itself  giving  an  authority  in  law  to  each  one  to 
distrain  for  all.^  If  the  conusor  justifies  as  bailiff  of  an  execu- 
tor, for  rent  due  to  the  testator,  the  plea  will  be  supported  by 
proof  of  _a  distress  in  the  name  of  the  testator,  and  by  his  previ- 
ous direction,  but  made  after  his  death,  and  afterwards  aasented 
to  by  the  executor.^ 

§  568.  Avowry  for  danuiEe  faaaant.  Where  the  avowry  is  for 
damage  feasant,  with  a  plea  of  title  in  the  defendant  to  the  locua 
in  quo,  which  is  traversed,  the  evidence  will  be  the  same  as  un- 
der the  like  plea  of  title  in  an  action  of  trespass  ga*«rr«  clavgum 
fregit.  And  in  general,  whatever  right  is  pleaded,  the  plea  must 
be  maintained  by  proof  of  as  large  a  right  as  is  alleged.  If  a 
larger  right  be  proved,  it  will  not  vitiate;  hut  proof  of  a  more 
limited  right  will  not  suffice.*  And  if  an  absolute  right  is 
pleaded,  and  the  right  proved  is  coupled  with  a  condition  or 
limitation,  the  plea  is  not  supported;  but  evidence  of  an  addi 
tional  right,  founded  on  another  and  subsequent  consideration, 
■will-not  defeat  the  plea.*  If  issue  is  taken  on  the  averment  that 
the  cattle  distrained  were  levant  and  couchant,  and  the  evidence 
is  that  only  part  of  them  were  so,  the  averment  is  not  proved." 

§  569.  Tender.  A  tender,  whether  of  rent  or  of  amends  for 
damage  by  cattle,  if  made  before  the  taking,  renders  the  distress 
unlawful ;  and  if  made  after  the  distress,  but  before  impounding, 
it  renders  the  detention  unlawful.'  But  it  must  appear  that  the 
tender,  if  not  made  to  the  party  himself,  was  made  to  a  person 
entitled  to  receive  the  money  in  his  behalf;  for  if  it  was  made  to 
one  who  was  not  his  receiver,  but  only  his  bailiff  to  make  the 

I  Umb  D.  Mills,  4  Hod.  378;  Treriliaa  v.  IHne,  11  Mod.  112 ;  1  Sannd.  SiT  e, 
note  (4),  by  Williams. 

*'  l.«if[h  V.  ShepheM,  2  B.  &  B.  4SS. 

■  'VVhiUhend  t>.  Tnylor,  10  Ad.  &.  El.  210. 

*  Bull.  N.  P.  5E>,  HO,  mpm,  tit.  Prracription,  S  B44  ;  JoIiDSOii  v.  TboTDueb^wd, 
Hob.  64  ;  BoBhwood  v.  Pond,  Cro.  El.  722  ;  Bailifls  of  Tewksbmy  v.  Brickuell,  1 
Tmint.  142. 

"  Bull.  N.  P.  SB;  Gray'B  Case,  6  Co.  79  ;  s.  c.  Cro.  El.  405;  Lovelace  ».  BejnoldB, 
Cro.  El.  5*8;  Brook  e.  Willptt,  2  H.  Bl.  224. 

*  Bull.  N.  P.  299  ;  2  Roll.  Ahr.  700,  pi.  41 ;  1  Sannd.  S46  d,  note  by  Willknu. 
I  The  3iz  Carpeaters'  Cose,  8  Co.  14B  ;  Pilkiagtou's  Caae,  6  Co,  7S, 
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distress,  or  to  his  receiver's  agent,  it  is  not  sufficient'  And  a 
tender,  even  to  a  receiver,  is  bad,  if  the  principal  be  present^  for 
in  such  case  it  should  have  been  made  to  the  principal.' 

§  570.  Coiapat«iio7  of  witiMMM.  The  party  under  whom  the 
defendant  makes  cognizance  as  bailiff  is  not  a  competent  witness 
for  the  defendant,  for  he  comes  in  support  of  his  own  title.^(u) 
But  he  is  competent  to  testify  for  the  plaintiff,  and  therefore  the 
plaintiff  cannot  give  in  evidence  his  declarations.*  And  if  dis- 
tinct cc^izances  are  made  for  the  same  goods,  under  different 
parties,  not  connected  in  interest,  but  one  of  the  cognizances  is 
abandoned  at  the  trial,  the  party  under  whom  it  was  made  is 
thereby  rendered  a  stranger  to  the  suit,  and,  therefore,  a  compe- 
tent witness.*  A  commoner,  who  claims  by  the  same  custom  as 
the  plaintiff,  is  not  a  competent  witness  in  support  of  the  custom; 
but,  where  the  plaintiff  claims  by  prescription,  a  person  claiming 
under  a  like  prescription  is  still  competent  to  testify  for  the 
plaintiff;  for  his  interest  at  most  is  in  the  question  only,  and  not 
in  the  subject-matter  or  event  of  the  suit." 

t  Pilkington'g  Case,  G  Co.  76  ;  Pintai  v.  Grevill,  0  Esp.  96  ;  Browne  v.  Powell,  i 
BinR.  230. 

*  Gilbert  on  Replevin,  p.  S3  ;  Pilkingtnn  d.  HutiDKB.  Cro.  EL  813. 
■  Goldiag  V.  Nias,  5  Ksp.  272  ;  Upton  v.  Curtis,  1  Biiig.  210. 

*  Hart  V.  Hoin,  2  Cniii|jb.  92. 

*  King  B.  Haker,  2  Aii.  ft  El.  S33.  Bat  >  mere  offer  to  abandon  is  not  anffieient  to 
render  the  witness  romiietenC     OirdlestouB  «.  MoOowran,  1  Car.  k  Kir.  702. 

*  AnU,  »ol.  L  $3  389,  i05. 

(n)  Where  save™!  actions  of  replevin  witne«i  cannot  ba  required,  before  calling 

am  tried  together  liy  order  or  the  court,  him,  la  subatituta   a  new  BureCy  in   his 

a  surety  in  one  of  the  replevin  bonds  is  a  place  on  the  rejilnvin  bond.     Ri'mball  c. 

competent  witneas  to  testify  in  those  msm  Thompson,  4  Gush.  (Mass.)  441.     Parties 

in  which  he  is  not  interested,  in  the  same  and  interested  penons  are  non  almost,  if 

manner  as  if  the  actions  bad  been  sepa-  not  ijuite,  uoirersally  competent. 
ratety  tried  ;  and  the  party  offering  sach 
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§  572.  wiiat  ■•rrica  da*  pimintis.  (1.)  Though  the  relation  of 
ierva)U  to  the  plaintiff  is  indispensable  to  the  mftintenance  of 
this  action,  yet  it  is  not  necessary  to  prove  an  express  contract 
of  senice ; '  (a)  nor  is  the  amount  or  value  of  the  aerrice  actually 
performed  of  any  im|>ortaace,  if  the  plaintiff  had  the  right  to  com- 
mand the  immediate  service  or  personal  attendance  of  the  party 
at  the  time  of  the  seduction.'  If  this  right  existed,  it  is  not 
material  whether  the  servant  vas  seduced  while  at  home,  or 
abroad  on  a  visit.  (A)  Nor  is  it  material  whether  the  servant  was 
a  minor  or  of  (till  age ;  nor  whether  the  relation  of  master  and 
servant  atill  continues,  it  being  sufficient  if  it  existed  when  the 
act  of  seduction  was  committed.' (c)  Neither  docs  the  concur- 
rent existence  of  aay  other  relation,  such  as  that  of  parent  or 
other  relative,  affect  the  action;  for  such  relation  will  not  aid  to 
support  the  action,  if  the  party  seduced  was  actually  emancipated 
and  free  from  the  control  of  the  plaintiff  when  the  injury  was 
committed.* 

§  57S.  Sam*  sobiMt,  It  has  accordingly  been  held,  that  this 
part  of  the  issue  is  maintained  by  evidence  that  the  party  se- 
duced was  the  adopted  child  of  the  plaintiff,'  or  his  niece,*  or 

1  Bennett  r.  Alcott,  3  T.  R.  1S6. 

■  Monnder  v.  Venn,  1  M.  &  Malk.  333. 

*  Tbongh  the  fathsr  turned  the  dnaghter  ont  of  doon,  upon  diacoT«y  <rf  her  preg- 
nancj,  be  nuf  still  maintain  this  action.     3  Steph.  N.  P.  2333. 

*  2Sk1w.  N.  p.  1103,  1104  (lathnL);  3  Stepb.  N.  P.  23S1-2353;  Roberis  c  Con- 
Delly,  14  Ala.  235. 

*  Irwin  n.  Dearman,  11  East,  2S.  Or  st«l).<laaghter.  Bartl^  «.  BichtiQ jsr,  2  Barb. 
S.  C.  182  ;  s.  u.  i  Comat.  38.  And  aee  Ingeraoll  v.  Jopea,  S  Barb.  S.  C  6(tl;  Kelley 
n.  Donnelly,  5  Md.  211. 

*  EdmondaoQ  e.  Machell,  3  T.  R.  1 ;  Haavelle  t>.  ThompwD,  3  C.  fc  P.  303. 

(n)  It  Is  sufficient  if  the  relation   of  (b\  Blanchard  v.  Tllslej,  120  M-w.  4S7t 

maeter  and  servant   exist  constmctivi-ly.  Blagge  v.  Illaler,  12?  Id.  IBl. 

Mulvehall  e.  Milward,  1  Keman  (N.  Y.).  (e)  Kenilrick  r.   McCrary.  11  Ga.  603. 

343.     To  constitute  the  iMHiatructlve  rela-  If  a  etap-danfthter  leave  tUe  house  of  her 

.  tiao,   the  master  must  have  the  right  to  atep-ratner,   and  is  sinluced  while  in  the 

command  the  service  of  the  servant.     Tlie  service  of  a  tliird  penon,  the  slelvfiitber 

relation   exists  constructively  between   a  cannot  maintain  his  action,  although  be- 

biher  and  his  infant  Jaaghter,  lUhnugh  fore  tike  hirtb  of  tbe  chiM  she  returns  to 

Ibe  latter  if  in  the  service  of  another,  pro-  his  honse,  engages  in  his  service,  and  ia 

Tided  the  fonner  has  a  right  to  reclaim  there  nanied  biiiT attended  daring  her  con- 

her  services   at   any  time.      Fiirmnn   v.  finoinent.     Hartley  b.  Richtmyer,  i  ComsL 

Van  Sise,  56   N.  Y.  435  ;  Mohrj  n.  Hoff-  88.     In  Li™  o.  Eisenler,  32  N.  Y.  22B.  it 

man,  S6  Fa.   St.  358  ;  eoiUra,   White  e.  iraa  held  that  where  a  dauf^hter  twenty 

Hurtland,  71  III.  252.     But  s  atep-father  nine  years  of  age  icsided  with  her  fathv, 

is  uot  as  sucb  entitled  to  the  services  of  and  by  a  tacit  nnderstsnding  continued  ta 

his  Btep-danghter,  and  is  not  liable  for  ber  perform  certain  domestic  servici^  an<)  was 

snpporL     Itartley  v.  Richtmyer,  4   X.  Y.  supported  by  him  with  food  and  clothing, 

33.     See  this  case  hIso  for  a  conBideration  the  rplation  of  master  and  Eervint  existed. 

the  action  of      " 

a   relating  1 
and  commentM 
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biB  daughter,'  as  well  aa  where  she  was  merely  his  hired  ser- 
vaut,*  it  also  appearing  that  she  was  actually  subject  to  hia  com- 
mands, and  was  bound  to  perform  such  offices  of  service  or  of 
kindness  and  duty  as  were  usually  performed  by  persons  in  that 
relation,  and  in  similar  rank  in  society,  (a)  So  it  is  held  suffi- 
cient, if  any  acts  of  service  or  of  duty  are  performed,  though  the 
party  were  a  married  woman,  separated  from  her  husband,  and 
had  returned  to  lire  with  the  plaintiff,  who  is  her  father.^  (i) 
The  smallest  degree  of  service  will  suffice,,  such  as  presiding  at 
the  tea-table,*  even  though  she  slept  in  another  house,  or  was 
absent  on  a  visit,  if  she  was  still  under  the  plaintiff's  control.' 
But  if  she  was  not  in  bis  service  in  any  of  these  modes,  tbe 
father  cannot  maintain  this  action,  though  he  received  part  of 
her  wages,  and  she  was  under  age.^  (c)  If  the  defendant  himself 
hired  her  as  his  own  servant,  with  the  fraudulent  intent  to  obtain 
possession  of  her  person  and  seduce  her,  this  is  no  bar  to  the 
father's  action,  though  she  was  of  full  age,  provided  she  was  in 
her  father's  family  at  the  time  of  the  hiring;  for  in  such  case, 

»  2  8elw.  N.  P.  1103  ;  Bennett  v.  Alcott,  3  T.  B.  168, 

«  FoKB  V.  Wilson,  I  Peake,  56. 

■  Hirper  v.  LuBliiD,  7  B.  &  C.  8B7.  This  action  has  also  be«n  held  to  lie  in  raror 
of  It  widowed  mother,  living  irith  her  dausliter  who  wan  aeducvd;  the  daughter  heing 
of  full  ago  and  owning  the  honsehold  eitahhalioient,  hut  jwrtorniiug  acta  of  aervice  to 
the  mother  and  family.     Villeplfiue  c.  Bhular,  i  Strobli.  4S2. 

*  CaiT  V.  Clarke,  2  Chilly,  2(11,  per  Abbott,  C.  J.;  Blaymire  v.  Hsvley,  S  H.  fc  W. 
CSi  HanTell  v.  Thom|w>n,  2  C.  fe  P.  H04;  Knight  v.  Wilcoz,  IS  Barb'  279. 

>  Mann  b.  BxTTett,  6  Eap.  32;  Hollowav  v.  Abell,  S  C.  &  F.  628.  And  see  Anon., 
1  Smith,  333  ;  Harris  v.  Butler,  2  U.  &  W.  6ii  ;  Martin  v.  Payne,  »  Johns.  S87  t 
Moran  v.  Dawe*.  1  Cowen,  il2  ;  Nicklesoa  b.  Stirker,  10  Johna.  115  ;  Homketh  v. 
Burr,  S  3.  &  R.  39,  But  see  Bojd  v.  Bird,  8  Blaukf.  113.  See  Griffiths-ii.  Teetgen,  28 
Eng.  Iaw  ft  Eq.  371. 

«  Carr  c  Clarke,  2  Chitty,  280 ;  Postlethwalte  v.  Parkea,  8  Burr.  IS78 ;  GriuDslI  e. 
Wells,  7  Man.  k  Or.  1033. 

(i)  Clemr.  Holmes,  S3  Oratt  (Va.)  722.  livelihood,  Itwaa  held  the  parent  could 

(Ji)  Bat  see   Manly  r.    Field,  7  C.   B.  not  maintain  an  action  for  the  daughter's 

K.  H.  9S,  H.  r.  6  Jnr.  K.  a.  300,  where  it  is  seduction.     Thomjison  v.  Koss,  6  H.  &  M. 

helii  that  where  a  daughter  rentnl  a  house,  162.     Where,   however,   the   daughter  of 

•nd  carried  on  the  husiness  of  a  milliner  the  plaintiff  was  employed  by  the  tlefcnd- 

at  the  time  of  her  nednction,  the  circum-  ant  as  an  outdoor  farm-servant  a  jiart  of 

■  of  her  mother  and   the  Younger  the  year,  tving  absent  during  the  usual 


branches  of  the  family  residing  with  her,  workine-houn  fiom  her  father's  bonne, 
•nd  receiving  part  of  their  support  from  wherashenaftsed  theremainderofherttme, 
tbe  proceeds  of  her  iHuiuess  (the  father    sleaning  there,  end  aseisting  in  the  hoiue- 


lodging  elsewhere),  did  not  constitute  such  hold  duties,  it  was  held  that  these  facta 

■ervices  aa  to  entitle  the  father  to  maintain  constituted  a  sufficient  eervii^  to  the  father 

the  action.     Where  the  daughter  did  not  to  support  an   action  at  hia  euit  for  the 

reside  in  the  honse  with  her  parent,  but  levluclion.    Bist  c.  Fanx,  *  B.  Jc  8.  109  t 

being  a  domestic  servant,   living  in  the  10  Jur,  v.  B.  £02. 

bouse  of  her  master,  though  with  Che  per-        fe)  Where  the  marriage  of  the  parents 

roiation  of  her  master,  she  nad  been  in  the  of  the  child  is  void,  the  actual  relation  of 

babit,  durinsany  leisure  time,  of  assisting  master  snd  aervuit  mnst  be  proved.  How- 

in  tb*  work  by  whir"- ■■ ' '-  '--'  -   " — '— '   '•'•• —   '■••' 


y  which  her  parent  earned  a    land  v.  Howtand,  114  U 
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the  hiring  being  fraudulent,  the  relation  of  master  aud  serr&nt 
was  never  contracted  between  them.' 

§  574.  8ain«  sabjsot.  On  the  other  band,  it  has  been  decided 
that  where  the  daughter  was  in  the  domestic  service  of  another 
person  at  the  time  of  the  injury,  though  with  the  intent  to  re- 
turn to  her  father's  house  as  soon  as  she  should  quit  that  ser- 
vice, unless  she  should  go  into  another,  the  action  cannot  be 
maintained.'  Much  leas  can  it  be  maintained  where  she  had  no 
such  intention  of  returning.^ 

§  675.  Sune  Babjeot.  Though  the  slightest  proof  of  the  rela- 
tion of  master  and  servant  will  suffice,  jet,  as  the  action  is 
founded  upon  that  relation,  it  must  be  shown  to  have  existed  at 
the  time.*  Therefore  it  has  been  held  that  where  the  seduction 
took  place  in  the  lifetime  of  the  father,  the  action  could  not  be 
maintained  by  the  mother,  after  his  decease,  though  the  expenses 
of  the  daughter's  confinement  fell  upon  the  mother.'(a)  Nor 
oan  the  mother  maintain  the  action  in  any  case,  without  proof  of 
service.* 

§-  576.  Sam*  aabjvct.  Wbere  the  daughter  was  a  minor,  and 
under  the  father's  control,  proof  of  this  alone  will  suffice  to 
maintain  this  part  of  the  issue,  service  in  that  case  being  pre- 
sumed ;  but  where  she  was  of  full  age,  the  plaintiff  ought  to  be 
provided  with  some  additional  evidence  of  service  in  fact,  though, 
as  has  already  been  stated,  slight  evidence  will  suffice.' 

§  577.   Proof  of  Mdnotlon.   (2.)  The /a<^  of  seductioA  may  be 

>  Spetglit  E.  Olisierft,  2  Stark.  493. 

>  Blaviiiire  v.  Hnyley,  6  M.  &  W.  66.  And  aee  FoitUtbwiiithe  v.  Parkes,  3  Burr. 
1878  ;  Duvies  t>.  Williams,  10  Ail.  &  El.  tr.  b.  726  ;  Diin  v.  Wicuff,  3  Seldvo  (N.  Y.}. 
101. 

*  nean  v.  Peel,  S  E«at,  45;  Anon.,  1  Smith,  833. 

*  The  allegations  of  hi^r  relatiac  of  serrsnC,  aad  the  per  quod  terviliuTa  amitU  ara 
niateriiil;  &na  the  omiaslon  of  them  will  not  be  supplied  by  nn  arerment  that  the  plsio- 
tiff,  her  father,  being  of  siifflpient  ability,  was  coiniieliei  lo  support  her.  Grinnell  c. 
Wells,  7  Man.  *  Gr.  1034. 

*  LoxHn  B.  Mnrmy.  6  3.  &  K.  17G  ;  George  d.  Van  Horn,  S  Barb.  623.  But  see 
Good  v.  HoSrt,  2  PEntiingt.  583. 

■  Sftlterthiraite  i'.  U<-wburst,  1  Doug.  316  ;  6  But,  47,  d. 

^  Ki<:k1esua  v.  Stryker,  10  Johns.  US;  Martin  v.  Fayue,  9  Johns.  387  ;  Homketh 

(n)  Whfre  both   parents  are  alive  tha  Tan  Siso,  68  N.  T.  486.      If  the  mother 

father  i.4  the  proper  person  to  bring  the  In  snch  a  ca.'ie  remarries,  sbc  is  still  tbe 

suit,  lahe  iitheanlr  one  whoisentitlMtto  person  to  institute  the  suit     KennMy  r. 

the  services  of  the  daughter  generally;  bat  nhea,  110  Maaa.  147;  Lampman  n.  Ham* 

it  he  is  dead,  or  the  cnstodv  of  the  daoKh-  mond,  3  N.  T.  Supreme  Ct.  2B3  ;  Hl^lJ^ea 

ter  has  been  giren  to  the  mother  hy  a  de-  c.  Tagg,  L.  R.  7  Ex.  283.     Afti-r  the  can-* 

cree  of  court,  she  should  bring  the  suit,  of  action  has  once  arci-ucl  to  the  fiither,  it 

Davidson  B.  Ablmtt,  62   Vt.  670;  Holison  he  dies,  the  personal  irpresentative  ma^ 

0.  Fuilerton,  4  lU.  App.  SS2  ;  Furman  >.  sue.    Soiee  v.  Brown,  80  N.  J.  L.  MS. 


proved  by  the  teetimony  of  the  person  herself;  but  it  ia  not  ne- 
cessary to  produce  her,  though  the  withholding  of  her  is  open  to 
observation.^  Her  general  character  for  chastity  is  considered 
to  be  involved  in  the  issue,  and  may  therefore  be  impeached  by 
the  defendant  by  general  evidence,  and  supported  by  the  plaintiff 
in  the  like  jnaniier;  but  she  cannot  be  asked,  whether  she  had 
not  been  previously  criminal  with  other  men.*(a)  But  though 
the  defendant  cannot  interrogate  the  party  herself  as  to  acts  of 
unchastity  with  others,  yet  he  may  call  those  other  persons  to 
testify  their  own  criminal  intercourse  with  her,  and  the  time 
and  place;  but  notwithstanding  this  evidence,  if  the  jury  are 
satislied,  from  the  whole  evidence,  that  the  defendant  was  the 
father  of  the  child,  their  verdict  must  be  for  the  plaintiff,  though 
perhaps  for  diminished  damageB.^(6) 

§  577  a.  Mare  criminal  connvotioii  InsnfficleDt.  The  mere  fact 
that  the  defendant  has  had  a  criminal  connection  with  the  plain- 
tiff's servant  is  not  alone  sufficient  to  maintain  this  action,  with* 
out  proof  of  tome  injury  thence  resulting  to  the  plaintiff;  for 
otherwise,  it  is  in  principle  nothing  but  the  case  of  an  assault 
upon  the  servant  without  damage  to  the  maater;  and  if  such  con- 


v.  Barr,  S  S.  &  K.  36 ;  Logan  v.  Hnrray,  fl  S.  &  R.  177;  Vanbora  v.  Freeman,  1  Halrt. 
322  ;  Mercer  v.  Walmalev,  5  Harr.  &  Johns.  27  ;  Kendrick  v.  HcCrery,  11  Ga.  603: 
Eellev  V.  Donnelly,  5  MJ.  211. 

1  ReTill  V.  SutterHt,  Holt's  Chb.  t5l  ;  Cock  D.  Wonham,  2  Stra.  lOSi. 

*  BamRi'ld  t>.  Masaey,  1  Canipb.  460  ;  Dod>l  v.  Noiris,  S  Camiib.  61S  ;  Bate  d.  Hill, 
1  C.  &  P.  loa  ;  ante,  vol.  l.  Sl  54,  46a.  And  see  Magrath  v.  Browne,  1  AniiBtr.  & 
Macartn.  136  ;  Caruenter  v.  WhIiI,  11  Ad.  tt  El.  SOS.  Wliere  she  had  Iwvn  abandoned 
by  her  seducer,  anii  in  couseqnetiuf  of  that  abandon  me  nt  liecanie  ill,  n-hti'ebj  her  ser- 
viena  were  lost  to  the  father,  it  has  been  ooutendeil,  that,  for  eucb  a-  loss  of  aervice,  au 
action  misht  be  maintained  ;  but  the  parlicular  cose  was  disposed  of  on  aiiotlier  point. 
Boyle  0.  Brandon.  13  H,  &  W.  738. 

■  Verry  v.  Wntkiua,  7  C.  &  P.  308. 

(a)  But  the  plaintiif  cannot  pve  evi-  &  P.  SOS,  per  Alderson,  B. ;  Andrew's  v. 

■  dence  of  the  general  good  character  of  the  Askey,  8  C.  &  P.  7,  per  Tindal,  C.  J. ; 

person  seduced  in  tlie  absence  of  any  itii-  Taylor,  Ev.  1164  ;  14  Am.  Rep.  309.      Bnt 

prachingte-stiniony  by  thedefence.  Hayues  character  and  conduct  alter  the  seduction 

p.  Sinclair,  23  Vt.  108.    "  In  modem  times,  an-  inadtniasible.     HcKem  r.  CaWert,  G9 

It  has  frMuently  been  held,  that  in  actions  Uo.  243.     Intimacy  with  the  defrndiaiit 

for  sedaction,  and  on  iniliclmenU  for  >ap«,  before  marriage,  if  tne  marriage  took  ntacs 

the  principal  female  witness  might  be  crosa-  on  the  recommendation  of  the  defendant, 

examined,  with  the  view  of  showing  that  ia  not  admiwibte  iu  miti^tion  of  damiuiet. 

she  hail  previuUHly  been  guilty  of  inL-on-  Stumm   v.   Hummel,  SO  Iowa,  478.     See 

tinence  wHh  the  defendant,  or  even  with  also  anU,  vol.  i.  §  3S,  n. 
other  men,  or  with  souie  partic^ilar  person  (j>)  But  evidence  of  particular  acts  of 

named  ;  and,   when  she   has  denied  the  immorality  or  indeconim,  as  well  as  proof 

facta  imputed,  witnessca  have  been  called  of  general  bod  character,  must  be  confined 

for  the  piirposea  of  rontmcliction."     B.  u.  to  what  occurred  previojisly  to  the  defend- 

Robins,    2  H.  1  Rob.  612,   wr  Coleridge  ant's miacon duct.    Taylor,  Ev.  327;  Els«m 

and  Erskine,  JJ.;  Verry  v.  Watkins,  7  C.  t>.  Fawcelt,  2  £sp.  562. 
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nection  were  held  to  be  a  loss  of  service,  it  is  difficult,  as  a 
learned  judge  has  remarked,  to  see  where  it  would  stop.  There- 
fore, where  a  parent  brought  an  action  for  the  seduction  of  hia 
dau^ter,  then  in  hia  service,  and  it  was  proved  that  the  de- 
fendant had  had  connection  with  her,  and  also  that  she  had  been 
delivered  of  a  child,  but  the  jury  found  that  the  child  n-as  not 
the  defendant's,  it  waa  held  that  the  jury  were  rightly  instructed 
to  return  a  verdict  for  the  defendaut,  there  being  no  loss  of  ser- 
vice from  his  act'  (a) 

§  578.  DrfwiM.  In  the  d^ence  of  this  action,  under  the  gen- 
eral issue,  the  defendant  may  not  only  show  that  the  person 
seduced  was  not  the  servant  of  the  plaintiff,^  but  he  may  also 
prove,  in  bar  of  the  action,  that  the  plaintiff  waa  guilty  of  gross 
misconduct,  in  permitting  the  defendant  to  visit  bis  daughter  as 
a  suitor,  after  he  knew  that  he  was  a  married  man,  aud  had  re- 
ceived a  caution  against  admitting  him  into  his  family,  or  in 
otherwise  conniving  at  her  criminal  intercourse  with  him.* 

§  579,  Damagaa.  The  dam<^e8  in  this  action  are  given  not 
only  for  the  loss  of  service,  but  also  for  alt  that  the  plaintiff  can 
feel  from  the  nature  of  the  injury.  Therefore,  if  the  plaintiff  is 
the  parent  of  the  seduced,  the  jury  may  consider  his  losa  of  the 
comfort  as  well  as  the  service  of  the  daughter,  in  whose  virtue 
he  can  feel  no  consolation,  and  his  ansiety  as  the  parent  of  other 
children,  whose  morals  may  be  corrupted  by  her  example.*  (i) 

>  Esffer  v.  Grimwood,  34  Legal  Obs.  860  ;  8.  o.  1  Bzch.  01. 
■  Holloway  i>.  Abell,  7  C.  4  P.  528. 

*  B«dJie  V.  .'^mlt,  1  Peuke,  240 1  Akerly  v.  Haines,  3  Ctlneti,  292 ;  Seager  k 
SUngerlftncI,  Id.  219. 

•  Redfnnl  D.  HcEowl,  3  Esp.  119;  Dain  e.  WyraO;  1  N.  Y.  191 ;  Lipe  v.  EisenleM. 
82  U.  Y.  229.  And  see  TulliOge  b.  Wade,  S  Wils.  18  ;  Andrews  p.  Askej,  8  C,  t  P. 
1 ;  Irwiu  v.  Deanuau,  11  EuC,  24  ;  Grinnall  v.  Wella,  B  Scott,  N.  R.  74!  i  7  M.  ft 
Or.  1033. 

(a )  Bartley  v.  lUchtiDTer,  4  N.  Y.  88.  action  will  lie,  althoagh  tn«pa»  ei  a  omit 

The  losa  nF  service  miut  Im  direct  tnd  im-  might  also  be  anstainsd.     FiiniMn  e.  Ap- 

meciiat«.     I>Biiiaf(es  nsultiug  as  a  remote  plegate,  3  Zabr.  (N.  J.)  28. 
eonaefiaenre  of  the  seduction,  na  iicknem  (6)  KniKhl  o.  Wilco»,  18  Ilarb.  (N,  Y) 

through  fear  of  exposure,  is  not  snfflcient.  212.     But  hs  cannot  recover  the  prahable 

Knight  B.   Wilcox,  14  N.  Y.  418.     But  expnse   of   Hnpporting   the    ill^tiniate 

tliia  action  vrill  lie  t^inst  a  defendant  for  child  of  which  hia  daughter  had  been  de- 

dobaaching  plaintilTs  servant,   and  com-  livered.     Hayne*  ».  Sinclair,  28  Vt,  108. 

municatiug  to  her  a  venereal  disease,  bj  Hs  may  show  tbe  chnivctfr  of  his  owd 

which  she  was  mode  sick  and  unable  to  family  aud  the  pecuniary  circumstancea  of 

labor.     White  v.  Nellia,  81  N.    Y.   405.  the  defendant.     HcAalay  *.  Biricbead,  13 

So  it  will  lie  for  any  impairnisnt  of  health  Ired.  (K.  C.)  28  ;  Peters  v.  Locke,  M  111. 

destroying  capacity  to  labor.     Abrshama  206,    where  Jamea  o.   Biddington,   emit, 

V.  Kidnev,  104  Maas.  222.     It  ia  do  de-  S  SB.  !>  dented.    Biiller,  K.  P.  27 ;  Mayne 

fence  to  an  action  for  seduetian,  that  the  on  Donuaea,  S8S ;  Gmblc  v.  Margnve,  S 

oBence  WW  rape,  and  not  aadoDtioiL    Thia  Scam.  (111.)  S7S;  atUt,  §{  5G,  39,  269. 


The  plaintiff  may  give  evidence  of  the  terms  on  which  the  de- 
fendaut  visited  his  house,  and  that  he  was  paying  hia  addresses 
upon  the  promise  or  with  intentions  of  marriage  ;>  and  the  de- 
fendant, on  the  other  hand,  may  give  evidence  not  only  of  the 
loose  character  and  conduct  of  the  daughter,  but  also,  as  it  seema, 
of  the  profligate  principles  and  dissolute  habits  of  the  plaintiff 
himself.^  (a) 

1  Elliot  V.  Nicklin,  5  Price,  6*1  ;  TulHdRB  o.  Wade,  8  Wila.  18  ;  Browuell  v.  Mc 
Ewen,  fi  Detilo.  3ti7 ;  Cajiron  v.  Balmond,  3  Steph.  N.  P.  2350  j  Watson  v.  Bsjleu, 
>nd  Murgatroyd  b.  Murgutroyd,  cited  S  Stark,  on  Evid.  7S2,  n.  {I)  ;  lupra,  §  269. 
But  tee  Dodd  u.  Morris,  3  Cauiub,  619  ;  anUra  Haynes  o.  Sinclair,  23  Vt.  108  ;  Dsin  v. 
Wycoff,  7  N.  Y.  191. 

<  Dudd  V.  Norria,  S  Campb.  616.  Held  otherwiae  in  Dain  c  Wycoff,  7  N.  Y.  101 
(1852).  But  an  offer  of  maiTJagi-,  aftrr  the  seiluctioD,  cannot  be  abown  in  mjti^tion 
of  dainages.     logersoli  v.  Jou««,  5  Barb.  8.  C.  661. 

CimiTa,   Dain  e.  WyootT,   J  S.  Y.   191.  relatire  aocial  position  of  the  plaintiff  and 

Aud  daiiiagefi  in  sucQ  a  uaae  for  the  i^juiy  defendaut  may  be  shown  to  ikf^reTate  or 

to  the  parents'  feelings  may  ba  recovered,  mitigate  the  daniages.     White  r.   Murt- 

■Ithousu    there  ia  no  teparste  averment  land,  71  111.  250.    A  subsequent  marriage 

thti'eof  in  the  declaration  ;  such  ilamajps  of  tlie  daughter  with  the  sraucpr,  and  an 

being  a  natural  con9e<iueni:e  of  the  princi-  aoquittal  of  Che  latter  on  au  indiclment 

pal  injury.     Taylor  a.  Shelkett,  66  Ind.  for  the  seduction,  may  be  shown  in  mitiga- 

297  ;  Kollins  v.   Chalmers,  51   Vt.  592  ;  tion  of  damages.      Eicliar  v.  Kistler,  14 

Phillips  V.   Hovie,    4  Gray  (Mass),  563.  Pen n.  St.  282.    And  it  has  been  held  that 

The  rule  as  to  Junage  is  the  same  whether  an  oOer  o(  marriage  way  be  shown  to  miti- 

the  danghter  be  a  miiiol'  or  of  full  age.  g»te  the  damages.     White  v.   Murtland, 

Ijpe  V.  Eiaenlerd,  32  N.  Y.  229.  71  111.  250. 
(a)  It  is  held  ia  some  Statea  that  the 
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SHERIFF. 

§  580.  ShsrUr  r«Bpoiuibl«  for  his  •nbordiaBt«B.  Tlie  law  of  evi- 
dence in  actions  against  any  officers,  for  miscoaduct  in  regard  to 
civil  process  in  tlieir  hands  for  service,  will  be  treated  under  this 
head ;  the  sheriff  being  the  officer  principally  concerned  in  that 
duty.  He  is  identified,  in  contemplation  of  law,  with  all  his 
under-officers,  and  is  directly  responsible,  in  the  first  instance, 
for  all  their  acts  done  in  the  execution  of  process.^  (ui) 

§  581.  CkonadB  of  aotion.  Actions  against  slierifTs  are  either 
for  non-feasance,  or  mere  omission  of  duty,  —  such  as,  (1)  not 
serving  process;  (2}  taking  insufficient  pledges  or  bail;  (^3) 
not  paying  over  money  levied  or  collected;  or,  for  misfeasance, 
or  improperly  doing  a  lawful  act,  —  such  as,  (4)  suffering  the 
party  arrested  to  escape  ;  (5)  making  a  false  return;  or,  for  mal- 
feasance, or  doing  an  unlawful  act,  under  color  of  process,  —  such 
as,  (6)  extortion ;  (7)  seizing  the  goods  of  one  who  is  a  stranger 
to  the  process.     These  will  be  considered  briedy  in  their  order. 

§  582.  Proof  of  offloiai  chuaoter.  Where  the  action  for  any  of 
these  causes  is  founded  on  the  misconduct  of  an  ii^erior  officer, 
acting  under  the  sheriff,  his  connection  with  the  sheriff  must  be 
proved.  If  he  is  an  under-sheriff  or  deputy,  recognized  by  statute 
as  a  public  officer,  it  will  be  sufficient,  prima  facie,  to  show  tliat 
he  has  acted  publicly  and  notoriously  in  that  character.'    But  if 

1  Saaoderaon  u.  Bak*r,  2  W.  B.  L.  839 ;  Jonei  o,  Perelmrd,  2  Esp.  507  ;  Smart  v. 
Hiitton,  2  N.  t  M.  428;  b.  c.  S  Ad.  &  El.  568,  n. ;  Anon.  Lofft,  81  ;  Aoltworth  t. 
Kempe,  1  Doug.  40;  Woodniaa  c.  Gist,  8  C.  4  P.  21S  ;  WBtion  b.  Todd,  5  Miiaa.  271  i 
Dm[*r  a.  Arnold,  12  Mass.  419 ;  Kiiowlton  o.  Bartlatt,  1  Pick.  271  :  Peopla  e.  Dun- 
ninf?,  1  Wend.  Id  ;  Gorliam  B.  Gale,  7  Cowen,  739  ;  Walden  v.  Davison,  15  Wend. 
575  ;  M'liitire  x.  Trumbull,  7  Johns.  35  ;  Unntiell  v.  Phillip),  1  Mass.  530. 

■  Anlt,  vol  i.  S§  83,  92.  If  the  alleration  is,  that  the  dsffltidBnt  was  sheriff  on  the 
dnj  of  delivery  of  tlie  writ  to  him.  atiU  until  the  return-day  thereoF,  proof  of  tha 
Tarmer  averment  is  sufficieQt,  tb«  Utter  being  immaterioL  Jervis  d.  Sidney,  3  D.  & 
B.  483. 

(fi)  No  action  lies  aj^inst  a  sheriff  a poa  injured  must  elect  which  to  ane,  ru^rding 

» judgment  recovered  against  his  deputy,  them  as  master  and  servent.     They  are 

Fervpar  r.  Kimball,  8  Allen  (Mass.),  199.  held  tn  be  joint  trespaneis,   however,  in 

In  Motgan  v.  Chester,   4  Conn.  387,  the  WaCerbuiy  i>.  Westervelt,   9   N.  Y.  e04, 

sheriff  is  said  to  be  a  joint  trespasser  with  where  the  cases  are  full;  examined,  and 

his  deputy ;  but  in  Campbell  r.   Phelps,  1  the  disseutinf!  opinion  of  WiMe.  J.,   in 

Pick.  (Mass.)  62,  it  is  held  that  the  party  Campbell  d.  nielps,  lapra,  appnived- 
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he  IB  only  a  private  agent  or  servant  of  the  aheriff,  other  evidence 
in  necessary.  In  these  cases,  a  warrant  is  delivered  to  the  bailiff, 
authorizing  him  to  serve  the  process  in  question  ;  and  as  this  ia 
the  most  satisfactory  evidence  of  his  appointment,  it  is  expedient 
to  produce  it,  or  to  establish  its  loss,  so  as  to  admit  secondary 
evidence  of  its  existence  and  contents,'  A  paper,  purporting  to 
be  a  copy  of  the  warrant  left  with  the  debtor  by  the  bailitf,  is  not 
sufficient,  it  being  the  mere  act  of  the  bailiff,  and  of  the  nature  of 
hearsay  ;  nor  will  it  suffice  to  produce  a  general  bond  of  indem- 
nity, given  by  the  bailiff  to  the  sheriff;  for  this  does  not  make 
him  the  sheriff's  general  officer,  but  is  only  to  cover  each  distinct 
liability  that  ho  may  come  mider,  in  regard  to  every  several  war- 
rant.^ But  any  subsequent  act  of  recognition  of  the  bailiff's 
authority,  by  the  sheriff,  such  as  returning  the  process  served  by 
the  bailiff,  or  giving  instructions  for  that  purpose,  is  admissible  to 
establish  the  agency  of  the  bailiff.^  (a)  The  bailiff  himself  ia  a 
competent  witness  to  prove  the  warrant  under  which  he  acted ; 
but  it  will  seldom  be  expedient  for  the  plaintiff  to  call  him,  as  he 
will  be  liable  to  cross-examination  by  the  defendant,  in  a  cause 
which  is  virtually  his  own.* 

§  583.  Admlulons  of  dspatr  as  agmliiBt  nboiiB.  It  may  also 
here  be  stated,  that  the  admissiont  of  an  under  sheriff,  or  deputy, 
tending  to  charge  himself,  are  receivable  in  evidence  against  the 
sheriff,  wherever  the  under-ofRcer  is  bound  by  the  record ;  and 
he  is  thus  bound,  and  the  record  is  conclusive  evidence  against 
him,  both  of  the  facts  which  it  recites,  and  of  the  amount  of  dam- 
ages, wherever  he  is  liable  over  to  the  sheriff,  and  has  been  duly 
notified  of  the  pendency  of  the  action,  and  required  to  defend 
it."  (6)     This  principle  applies  to  all  declarations  of  the  uuder- 

1  Jnie,  vol.  i.  H  559-663,  574,  575,  SI,  n. 

•  Drake  d.  Svkra,  7  T.  R.  113;  ns  eiplsined  in  Martio  d.  Bell,  1  Stark.  *ia. 

*  Mnrtin  r.  bell,  1  Stark.  413;  SauDdcreon  n.  Baker,  3  WiU  309;  2  W.  ?1.  S3S; 
^Hiiipb.  228.     Theretun 
Bi'ient  pvideuce,  against 

Slaughter  d.  Banies,  3  A.  K.  Mnrsb.  il3. 

*  Morgan  v.  Brydgcs,  2  .Stark.  311.      And  ssn  aale,  vol.  i.  g  415. 

•  See  ante,  vol.  i.  §  180,  and  n. 

(a)  To  discharge  the  aheriflT  from  lisbil-  law  mle  still  prevsilfi,  that  interest  in  the 
ity  for  the  acts  of  his  deputy,  in  obeying  reauit  of  a  suit  disriualifies  a  witufss,  a 
tbe  instmctions  of  the  {tlaintilT,  it  must  sheriff's  deputy  is  not  a  compi-teiit  uitness 
appear  that  the  deputy,  in  his  departure  for  the  ahentf,  nhere  Ihe  action  is  baaed 
from  duty,  was  nbeying  or  attempting  to  on  such  deputy's  misconduct.  Odom  v. 
obey  the'  iustnlctions  of  the  plaintiff.  Gill,  59  Ga  180.  But,  in  geaernl,  thia 
Sheldon  v.  Payoe,  7  N.  Y.  453.  See  also  ohjeetion  now  goes  only  to  the  credibility 
10  N.  Y.  398.  of  the  nitneks.     Ani^,  vol.  L  g  118  «( to/. 

(b)  in  those  8bkt«s  where  the  common- 
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000  LAW  OP  BTTOBNCE.  [PAHT  IT. 

officer,  without  regard  to  the  time  of  making  them.  But  ia 
other  cases,  where  the  record  is  not  evideitce  against  the  uttder- 
officer,  his  declaratiomi  seem  to  be  admissible  against  the  sheriEF, 
only  when  the;  accompanied  the  act  wfaicli  he  was  then  dtnug  in 
hia  character  of  the  sherifTs  agent  and  as  part  of  the  retgestce^ 
or  while  the  process  was  in  his  hands  for  service.*  Upon  the 
same  general  principle  of  identity  in  interest,  the  declaratimis  of 
the  creditor,  who  has  indemnified  the  sheriff,  are  admissible  in 
evidence  against  the  latter  in  an  action  by  a  stranger  for  taking 
his  goods.^ 

§  584.  Nen-MTTloa  of  prooM*.  (1.)  Where  the  action  is 
gainst  the  sheriff  for  not  serving  mesne  process,  it  is  incumbent 
on  the  plaintiff  to  prove  the  caute  of  action;  for  which  purpose 
any  evidence  is  competent  which  would  be  admissible  in  the  suit 
against  the  debtor.*  Hence  the  aclcnowledgment  of  the  debtor 
that  the  debt  is  justly  due  is  admissible  against  the  sheriff.^  The 
plaintiff  must  also  prove  the  issuing  of  process,z,aA  tha' delivery oi 
it  to  the  officer,  (a)  If  the  process  has  been  returned,  the  regular 
proof  is  by  a  copy ;  if  not,  its  existence  must  be  established  by 
secondary  evidence ;  and,  if  it  is  traced  to  the  officer's  hands,  he 

1  See  mite  vol.  i.  {  ISO)  ind  n.  See  aln  Tul.  L  {j  113,  114;  Btxnbeer  v.  Cally,  1 
Campb.  391,  a.:  North  d.  Miles,  M.  3801  SnovUll  v.  Goodricks,  4  B.  &  Ad.  G4L 

«  Jacobs  r.  HumplireT,  2  C.  &  M.  413;  9.  c.  4  Tyrw.  272 ;  Mott  v.  Kip,  10  John*. 
47S;  UantzD.  CollinB.  iU.  &  He  Hen.  216.  In  ordiir  to  render  the  adniisHioDB  uf  the 
deputy  competent  evidence  BKainiit  the  eheriO',  it  is  ordinarily  Buffiujpnt  toproretliat 
he  was  a  deputy  of  the  aheriiT,  and  that  he  acted  colore  officii,  at  the  time,  witboot 

£  roving  the  issnins  and  delivery  of  the  precept  nnder  which  be  pro/aned  to  act. 
tevnirt  u.  Wells,  (t  Barb.  S,  C.  79. 
»  Proctor  V.  I.ainMn,  7  C.  &  P.  639. 

*  Ounter  d.  ClcyCon,  2  Lev.  86,  approved  h  Alexander  *.  Hxcanley,  4  T.  R.  011; 
Parker  ti.  Fenn,  2  Esp.  477,  n.  ;  Sloinan  o.  Hems,  Id.  696 ;  Bigga  v.  Tbitrher,  1 
Oreenl.  88. 

>  Gibbon  v.  CosRon,  2  Campb.  I8S ;  Williams  v.  Bridgea,  2  Stark.  43  ;  Slomaa 
V.  Heme,  2  Esp.  695  ;  Kemplaud  v.  MacanUy,  4  T.  R.  436  ;  Dyke  b.  AldrtdoB,  7 
T  K.  665. 


(a)  A  defect  in  the  process  nhicb  is 
delivered  to  the  sherifl",  and  for  fnilure 
to  enforce  wAicA  he  ie  eaed,  which  ren- 
ders tiie  process  voidsblc,  will  nut  exi^iise 
the  officer  for  failure  to  eaforce  it  ;  other- 
wise it  the  process  is  totally  void.  For- 
•yth  r.  Campbell,  15  Hun  (N.  Y.).  285. 
On  the  other  hand,  when  tlie  sheriff  un- 
dertakee  to  net  by  virtue  of  a  process 
which  is  absolutely  void,  he  is  not  pro- 
tected by  it  in  a  suit  by  the  party  afcainst 
whom  it  was  enforced,  t.  g.,  where  a  State 
coart  process  wss  issued  and  delivered  to 
a  ahertiT,  aa  a  means  of  enforcing  a  pilot's 
claim  for  wages,  the  State  court  in  such 


case  haTlDg  no  jurisdiclian  of  ench  a  claim, 
the  process  is  no  defence  to  the  sherifT. 
Csmnbell  n.  Sherman,  S5  Wis.  103;  Fisher 
n.  McGlrr.  1  Gray  (Masi.),  45;  "Kennedy 
«.  Duucklee,  Id.  71;  Twitchell  e.  Shaw, 
10  Cosh.  (Mass.)  46.  B'lt  if  the  procen 
i^  regular  on  its  face,  and  issued  by  a  mag- 
istrate having} uriadic lion  over  the  snlgeot- 
mstter,  the  officer  ie  protected  by  it,  thoogh 
it  may  be  voidable  for  some  drFact.  Clarke  . 
V.  Mav,  B  Gray  (Maes.).  419;  Dodahoe  •. 
Shed,  a  Met.  (Haa!).)S26:  Johnson  r.  Pox, 
59  Ga.  eTO.  Cf.  Cunpbell  n.  Shermatt,  » 
Wis.  103. 
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founded  in  fraud ;  *  first  proving  that  he  represents)  a  judgment 
creditor  ui  the  same  debtor,  by  a  legal  precept  in  his  haud?.^  He 
may  also  show,  in  defeuce  of  such  action,  that  there  were  attach- 
ments on  the  same  goods  prior  to  that  of  the  plaintiff,  for  which 
lie  stood  liable  to  the  attaching  creditors,  whose  liens  still  existed, 
and  that  these  would  absorb  the  entire  value  of  the  goods.'  And 
his  return  to  a  fieri  facias,  setting  forth  a  valid  excuse  for  not 
having  sold  the  goods,  such  as,  that  they  were  casually  destroyed 
by  fire,  (a)  or  that  proceedings  were  stayed  by  a  judge's  order,  or 
the  like,  is  prima  facie  evidence  of  the  fact,  in  his  own  favor.*  (i) 

>  Pierce  v.  Jackaon,  6  Masa.  242.     But  ba  cannot  impeMh  it  on  any  other  ground. 
Adams  v.  Balch,  5  Ureeol.  18S. 

>  Cliirk  D.  Foicroft,  8  Greenl.  266.     See  infra,  %%  698,  697. 

•  Commenial  Bunk  s.  Wilkins,  9  Oreenl  28. 

•  Browning  ■>.  Hanford,  7  Hill  (N.  Y.),  120. 

(a)  3a,  when  the  property  ia  destroyed  On  the  contrary,  there  are  reoent  Engliah 

hy  (ire  during  tbe   temiwrary  abaence  of  authorities  which  show  that  it  is  not  coo- 

the  aherilf,  if  he  baa  not  heen  ncgligeut.  elusive.     It  waa  so  decided  by  Holrord, 

Price  V.  Sune,  49  Ala.  543.  J.,   io  Adey  t>.  Bridges,  2  Slark.  R.  ]69. 

(b|  lu  any  action  against  B  sheriff  or  hia  In  Jackaoo   v.    Hill,    10   Ad.   &  El.    492, 

deputiea,  whera  a  return  of  the  writ  haa  Patteson,   J.,   denied  that  a  return   was 

bi^eQ  made,  thii  return  ia  admissible   aa  concluaive  in  all  cases  except  in  an  acUon 

evidence.      The  n^ect  of   this  evidence  is  for   a   falsa    retuiu,   and  wi<l,    '  The  case 

atat«d  by  Metcalf,   J.,    in   WhitheaJ    v.  cited  from  the  Y^ar  Book  (5  Edw,  IV.  1) 

Keyes,  3  Allen  (Mass.),  495.      The  action  is  strong  to  abon  that  a  return  is  conclii- 

waa   against  a  sheiifT  for   the    defa^iit  of  aive  only  in  the  [larticular  cause  In  which 

his  deputy  in  Buffering  an   escape.     Tbo  it  ia  made,  and  there  is  no  authority  the 

defendant  claimed  that  the  return  on  the  otlirr  nay.     See  also  Yin.  Abr.  Hetum, 

writ  of  a  re-KiU  was  concluaive,  but  tbe  0.  25  ;  1  Snund.  PI.  &,  Ev.  (2d  ed.)  1074; 

judge  ruled  that  it  was  not  conclusive,  but  Atkinson's  Sheriff  Liw,  247,  248  ;    Wat. 

was  evidence  for  the  consideration  of  the  son's  SherilT,  72  ;   3  Phill.   Kr.  (4th  Am. 

jiiry.      Metcalf,  J.,   aays  :    "We    are  of  ed.)  701  ;   1  Tayl.  Ev.  702,  703.     Iftbpre 

opinion  that  tbe  judge  correctly  nilcd  that  are  any  decisions  in    this  country  whirb 

the  return  of  Thomas  on  the  writ  against  support  the  defendant's  eiceplion  to  the 

Stoddard,  was  not  conclusive  in  tiiia  action  ruling  on  this   jmint,   we   cannot   folloir 

against  the  defendant  for  an  esca)ie.      The  them.      We   adopt    the    views   of  tbe  So- 

defendatit  relies  on  the  [Kisilive  rule  often  preme  Court  of  Vermont,  in  tbe  case  of 

found  in  the  hooka,  that  an  ofEcer's  return  Barrett   o,   Copeland,    18  Vt   67,   which 

cannot   be  contradicted    by   parties    and  cannot  he  itislingniabol  in  princi|>le  from 

privies,  e^tiwpt  in  an  action  against  him  the  case  before  ua.     That  was  nn  action 

lor  a  falae  retorn.     But  we  cannot  see  on  for  an  assault  and  battery,  and  false  im- 

principle  any  more  reason  why  hia  return  priaonment  at  B.     The  defenrlant  pleadeil 

ahould  be  conclusive  in  this  action  for  an  in  justification   that  he  waa  constable  of 

esca[>e  which  assumes  that  the  return  was  tbo  town  of  M  ;  that  he  arrested  tbe  plain- 

fidsu,  than  in  an  action  directly  charging  tiff    at   M.    on    an    execution  ;    that   the 

him  with  a  false  return.     If  hia  return  he  plaintiff  escaped,  and  that  be  pursued  and 

true,  be  may  |>rove  it  to  be  so,  as  well  in  recaptured  him  in  the  town  of  B.,  and  coq- 

this  action  aa  in  the  other.     His  return  is  veycd  him  to  M.  on  the  way  to  prison. 

trima  faae  evidence  of  a  rescue,  and  the  "  On  the  trial  in  the  county  court,  the 

urden   ia  on   the    plaintiff   to   prove  it  defendant  ^ve  in  evidence  tbe  siecutiuu 

false,  aa  well  in  this  action  aa  in  tbe  other,  and  his  return  thereon,  in  wbich  he  set 

And  not  one  of  the  nomeroua  books  cited  (urth  the  arrest  of  the  plaintiff  at  M.,  aa 

by  the  defen<Unt'8  counsel,  aor  any  caae  averred  in  the  plea.     The  plaintiff  offeied 

in  any  English  hook,  shows  that  an  officer's  evidence  to  contradict  the  return,  but  it 

return  of  a  rescue  has  ever  lieen  decided  to  waa  excluded,  and  the  defendant  obtained 

be  conclusive  evidence  in  his  favor  in  an  a  venlicton  which  judgment  was  tendered, 

action  brought  agaiosl  him  for  an  escape.  The  SuprameConrtreveraed  that  judgment. 
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§  586.  Taking  Inanffiolant  ball.  (2.)  As  to  the  action  for 
taking  intufficient  pledges  or  bail.  Here  altio,  though  the  allega- 
tion of  the  iuBuHicicncy  of  the  sureties  is  negative  in  its  terms, 
yet  some  evidence  to  support  it  must  be  produced  by  the  plaintiff, 
thougli  slight  proof  will  suffice,  the  fact  of  thctr  sufficiency 
being  best  known  to  the  defendant,  who  took  them ;  >  and  it  is 
a  legal  maxim  that  all  evidence  is  to  be  weighed  according  to  the 
proof  which  it  is  in  the  power  of  one  side  to  produce,  and  in 
the  power  of  the  other  to  contradict.'  To  establish  the  fact  of  the 
insufficiency  of  sureties,  it  is  admissible  to  prove,  that  they  have 
been  pressed  for  payment  of  their  debts  by  the  importunity  of 
creditors,  and  have  violated  their  repeated  promises  to  pay.^  It 
is  not  nccesBary  for  the  plaintiff  to  aver  and  prove  that  the  sheriff 
knew  the  sureties  to  be  insufficient ;  it  is  enough  prima  fade  to 
charge  him,  if  it  appears  that  they  were  in  fact  so  at  tlie  time 
when  he  accepted  them.*  This  liability  the  sheriff  may  avoid 
by  showing  that  they  were  at  the  time  apparently  responsible, 
and  in  good  credit ;  or,  that  he  exercised  a  reasonable  and  sound 
discretion  in  deciding  upon  their  sufficiency;  of  which  the  jury 
are  to  judge.'  But  their  own  statement  to  the  sheriff  as  to  their 
responsibility  is  not  enougli ;  though  they  are  competent  witnesses 
for  him  on  the  trial.^  On  the  other  hand,  the  plaintiff  may  show, 
that  the  sheriff  had  notice  of  their  insufficiency,  or  did  not  act 

>  Sannders  v.  Darling,  Bnll.  H.  P.  SO. 

*  Per  Ld.  MnnafielJ,  Cowp.  85. 

*  Gwylllm  i:  Sclioley,  fl  Eap,  100. 

*  ConcBiiiM]  V.  Lstlibridae,  2  H.  Bl.  SB ;  Evans  v.  BnmdeT,  Id.  G4T  ;  Yea  v.  Lcth* 
bridsa,  4  T.  K.  4Sa  ;  Spartiank  v.  Rartlett,  2  Mara.  188.  If  the  officer  Kcfpla  a  foi^ 
Ml-boiid,  he  U  liable  to  the  plaitttilT,  tliough  h*i  believed  it  to  be  geauiue.  Marah  v. 
Bancroft,  1  Uet.  497. 

*  Hindle  t>.  Blades,  b  Tannt  835 ;  JeSerey  c.  BaaUrd,  4  Ad.  b  El.  S23 ;  Sattou  v. 
Wait*-,  8  Moore,  27, 

*  Ibid. 


'The  question,' laid  Royce,  J.,  'now  pre- 
sented is  whether  the  ofGLial  return  of  a 
pnhlic  officer  ia  porcliisive  evidence  In  favor 
of  auch  officer,  in  the  proeecution  or  defence 


or 


We  find   i 


laid 


down  18  undoubted  law,  that  such 
turn  is  admisaible  evidence  in  the  otEcer's 
favor,  aa  abo  to  affect  the  rights  of  third 
personH.  But  these  authorities  uniformly 
assert  that  when  evidence  ia  offered  for  that 
purpose  it  ia  but p^^'l7W/IH^^eBvidence.  Its 
admissihility  is  put  upon  the  ground  of  the 
general  credit  due  to  the  return  of  snch  au 
officer,  in  owes  whtre  it  is  his  duty  to  make 
a  rptum.  But  upon  principle  itahoiildbe 
•ulijeut  to  contndictiou  by  third  persoQt, 


becanse  they  are  neither  parties  or  privies 
to  the  transaction,  and  becanw  they  would 
not,  according  to  anv  precedent  with 
which  I  am  acquainteif,  be  entitled  to  n 
remedy  against  the  officer  for  a  false  return. 
It  shonld  also  be  open  to  contradiction 
collaterally,  even  by  a  party  to  the  process. 
We  are  therefore  of  opinion  that  the  plain- 
tiff was  entitled  to  go  into  evidence  to  dis- 
prove the  alleged  anvnt  at  M.  ;  and  for  the 
r^ection  of  the  eviiience  ottered  for  that 
purpose,  the  judgment  of  the  County  (  ourt 
must  be  reversed.'  See  also  FrHniris  b. 
Wood,  28  He.  89."  Cf.  Briggs  v.  Greep. 
83  Vt.  585. 
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with  due  cautloD,  under  the  circumebmces  <^  the  case ;  or,  tiiat 
their  pecuuiarj  credit  w&b  low,  iti  their  own  neighborhood.^  And 
it  is  not  necessary  for  the  plaintiff  to  show  that  he  has  taken  any 
steps  against  tlie  bail,  iu  order  to  establisli  their  iasufficieucy,  as 
the  fact  may  be  proved  by  any  other  competent  evidence.* 

§  587.  Non-paymBnt  of  nuaMj.  (3.)  As  to  the  action  for  not 
paying  over  money  levied  and  collected.  The  money,  in  this  case, 
as  soon  as  it  comes  into  the  officer's  bands,  is  money  bad  aud 
received  to  the  creditor's  use;  and,  where  the  precept  does  not 
otherwise  direct  him,  he  is  bound  to  pay  it  over  to  the  creditor 
on  the  return  day  of  tho  process  under  which  it  was  levied,  with- 
out any  demand,  and  earlier  if  demanded  ;  upon  failure  of  which 
an  action  lies.^  The  evidence,  on  the  part  of  the  plaiutlff,  consistB 
of  proof  of  the  receipt  of  the  money  by  the  officer,  and,  where  a 
demand  is  requisite,  that  it  has  been  demanded.  Tlie  most  satis- 
factory proof  of  the  receipt  of  the  money  is  the  officer's  return  on 
the  writ  of  execution;  which  is  shown  by  an  examined  copy,  if 
the  precept  has  been  retnmed,  and  by  secondary  evidence,  if  it 
has  not.  The  return  is  conclusive  evidence  against  the  sheriff, 
that  he  has  received  tl>e  money ;  but  it  does  not  prove,  nor  will  it 
be  presumed,  that  the  money  has  been  paid  over  to  the  credi- 
tor.* (a)  If  the  money  was  levied  by  an  under-officer  or- bailiff, 
his  connection  with  the  sheriiT  mast  be  established  by  further 
evidence,  as  already  has  been  stated.'' (i) 

1  Scott  D.Wuthman,  3  Stark.  168.  BaiUs  gtillrafliulatad  by  the  Statute  it  Hsu.  TI. 
0.  10,  which  hu  always  been  rect^nized  in  the  United  Btat«i  as  commciD  law.  The 
flrat  branch  of  thi(  statute,  for  it  consiata  of  only  one  MctiOD,  requires  the  sheriOa  to 
"  let  out  of  prleou  all  nuumer  of  peraoni  amBt«d,  or  being  in  their  custody,  by  force 
of  any  writ,  bill,  or  warrant,  in  any  action  peraonal.  or  by  cause  of  indictment  of  tras. 
pass,  upon  reasonable  aureties  of  BUffieient  persons  haTing  sufficient  within  the  cowntie* 
where  aucb  per!iona  be  ao  let  to  bail  or  mainpriu,"  &c.  Thia  clause  was  introHuDed  for 
tLe  benefit  of  the  sherilF  ;  and  therefore,  tliough  he  may  insist  nnan  two  anretiin,  y«t 
hfl  may  admit  to  bull  iipuii  a  bond  with  one  surety  only.  2  Saund.  61  d,ii.  (5)  by  wil. 
liaina.  But  whire  he  takes  but  one  nurety,  the  aheriS'ls  responsible  for  hia  solrencr, 
at  all  ei'enta.  Long  i>.  Billing,  9  Haas.  i7S  ;  Rice  v.  Hoamer,  12  Uass.  129,  130  ; 
Glezen  B.  Koo<],  2  Met.  490  :  S|>arha«k  v.  Bartlett,  2  Haas.  IBi. 

>  Youn^  ".  Hosmer,  11  Mass.  89. 

■  DHle  0.  Birch,  3  Campb.  847 1  Wilder  ».  Bailey,  S  Mass.  294,  29G  ;  Bonn  k 
Sumner,  10  HJck.  S87  j  Longdill  v.  Jones,  1  Stark.  S4G.  And  see  Horland  e.  Pallatt, 
6  B.  &  C.  722,  72G,  72S,  per  Bulky,  J.  ;  Green  e.  Lowall,  3  GreenL  873. 

<  Cntor  u.  Stokes,  I  M.  &  S.  G9G. 

•  Supra.  5  583 ;  Wilson  n.  Norman,  1  Eap.  1S4  ;  McNeil  v.  Perohatd,  Id.  2fla 

{a)  The  burden  of  piorlug  that  ha  has  mitted  to  testl^  on  the  trial  that  he  did 

accounted  for  the  money  reealved  by  the  not  take  all  the  property  retamed  on  the 

levy  of   the  execution   (s  on  the   nfficar.  execution  as  taken  ;  bat  ho  may  be  per- 

Moseley  d.    Hamilton,    4   Bart.   (Tenn.)  mitted  to  amend  his  return  nccordtPK  to 

484  ;  Sanborn  0.  Baker,  1  Allen  (Mass,),  th(>  facta.     Johnson  u.   Stone,  40  N.  H. 

829  ;  Sheldon  v.  Payne,  7  N.  Y.  4fi3  ;  and  197. 

thia,  though   the   return  is  made  by  his  (A)  When   a  sherifT   sells   at    anctioa 

deputy.     Ibid.     An  officer  cannot  be  per-  goodi  t.  ken  on  attachment  or  exMUtioa, 
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§  588.  Dsfenoe.  Id  the  defence  of  an  action  for  this  cause,  the 
eheriff  may  show  that  the  goods,  oat  of  which  he  made  the  money, 
were  not  the  property  of  tlie  judgment  debtor,  but  of  a  stranger, 
to  whom  he  is  liable ;  or  tliat  the  judgment  debtor  had  become 
bankrupt,  and  that  the  money  belonged  to  bis  asaignees ;  and  this 
notwithstanding  his  return,  that  he  had  levied  on  the  goods  of  the 
debtor.^  He  may  also  show  tliat  the  plaintiff  had  directed  him  to 
apply  the  money  to  another  purpose,  which  he  had  accordingly 
done;^  or,  that  it  was  absorbed  in  the  expenses  of  keeping  the 
goods.'  (a)  The  amount  due  to  him,  for  his  collection  fees  or 
poundage,  is  to  bo  deducted  from  the  gross  amount  in  his  hands.* 

§  589.  Eacap«.  (4.)  In  an  action  against  the  sherilT  for  an 
eMcape,t\\&  plaintiff  must  prove,  fii-st,  liis  character  as  creditor; 
secondly,  the  delivery  of  the  process  to  tlie  officer;  thirdly,  the 
arrest;  fouithly, the  escape  ;  and,  lastly, the  damages  or  debt.  If 
the  escape  was  from  an  arrest  upon  execution,  the  plaintiff's  char- 
acter  of  creditor  is  proved  by  a  copy  of  the  judgment ;  and  if  the 
action  is  brought  in  debt,  the  plaintiff,  by  the  common  law,  is  eu> 
titled  to  recover  the  amount  of  tlie  judgment,  at  all  events,  and 
without  deduction,  or  regard  to  the  circumstances  of  the  debtor.' 
But  where  the  action  is  brought  in  trespass  on  the  case,  as  it  must 
be  where  the  arrest  was  upon  mesne  process,  and  it  may  be  where 
the  arrest  was  upon  execution,  the  plaintiff  must  prove  his  debt, 
or  cause  of  action,  in  the  manner  we  have  already  stated,  in 
actions  for  not  serving  process.^  The  procets  must  be  proved 
precisely  as  alleged,  a  material  variance  being  fatal.'  The  delivery 
of  the  process  to  the  officer  will  be  proved  by  his  return,  if  it  has 
been  returned ;  or  by  any  other  competent  evidence,  if  it  has  not. 

1  Brv<l  09  V.  Walfurd,  6  M.  &  S.  42  ;  1  SUrh.  886,  n. 
■  Comm'rs  b.  Alltjn,  2  Rep.  Const.  Court  (S.  C),  88. 

•  Twoni)i1v  ''.  HunnctrHl,  2  Oreenl.  221. 

•  Lonftilill  c.  JoDfs,  ]  Stark.  S4<). 

•  Hawkinij  v.  PInnicr,  S  W.  Bl.  1048  ;  Porter  t>,  Ssywird,  7  M«m.  277.  The  com- 
Dion.  law  his  been  altered  in  this  particular  in  some  of  th«  United  Statei.  by  statiitei 
which  proviilc,  that,  in  an  action  of  Afhx  for  an  escdpe,  the  plaintilT  shall  recover  no 
more  tiion  siicli  actual  damage  as  he  may  prove  that  lie  haa  auetajnril.     Infra,  %  G99. 

•  S»,wa,  §  584. 

'  Supra,  §  &34,  vol.  i.  {{  63,  64,  70,  73  ;  Phillipsou  v.  Mangles,  11  East,  516 ; 
Bronilield  v.  Jones,  4  B.  ft  C.  S80. 

•nil  altoira  the  buyer  to  take  the  goodi 


taken,  for  the  amount   hid   by   the  pur-     Hlniiiok,  ft 
chaser,  deducting  the  costs  and  expeuttw 
nftheaale.   Diaatotm.  Straaok,  43N.  J.  L. 
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The  return  of  cepi  corj>u»  will  be  conclusive  evidence  of  the  arreBt ; 
and  if  there  has  been  no  retura,  the  fact  of  arrest  may  be  proved 
aliunde,  and  by  parol,'  The  escape  of  the  debtor  is  proved  bv 
any  evidence,  that  he  was  seea  at  large  after  the  arrest,  for  any 
time,  however  short,  and  oven  before  the  return  of  the  writ,' 
The  difficulty  of  defining  the  going  at  large,  which  constitutes  an 
escape,  has  been  felt  and  acknowledged  by  judges.^  Mr.  Justice 
Buller  said,  that  wherever  the  prisoner  in  execution  is  in  a  differ- 
ent custody  from  that  which  is  likely  to  enforce  payment  of  the 
debt,  it  is  an  escape;*  which  he  illustrated  by  the  case  of  a  pris- 
oner permitted  to  go  to  a  horse-race,  attended  by  a  bailiff.  And 
where  a  coroner,  having  an  execution  against  a  deputy  jailer,  ar- 
rested him,  and  left  him  in  the  jail-house,  neither  the  sheriff  nor 
any  other  authorized  person  being  there  to  receive  him,  it  was 
held  an  escape  in  the  sheriff;  upon  the  principle,  as  laid  down  by 
Parsons,  C.  J.,  that  every  liberty  given  to  a  prisoner,  not  authorized 
by  law,  is  an  escape.' (a)  If  the  liberty  was  given  through  mis- 
take, it  seems  it  is  still  an  escape ; '  but  if  he  be  taken  from  prison 
through  necessity,  and  without  his  own  agency,  in  case  of  sudden 
sickness,  or  go  out  for  the  preservation  of  life  from  danger  by 
fire,  and  return  as  soon  as  he  is  able,  it  is  not  an  escape.' 

The  damages  in  this  case  will  hereafter  be  considered. 

§  590.  Same  subjeot.  The  party  escaping  is  a  competent  wit' 
nest  for  either  party,  in  an  action  for  a  voluntary  escape,  for  he 
stands  indifferent;  but  where  the  action  is  for  a  negligent  escape, 
he  is  not  a  competent  witness  for  the  defendant,  to  disprove  the 
escape,  because  he  is  liable  over  to  the  sheriff.^  But  though  the 
count  is  for  voluntary  escape,  yet  under  it  evidence  of  a  negli- 
gent escape  is  admissible ;  for  the  substance  of  the  issue  is  the 
escape,  and  not  the  mauaer.^ 

'  F«irliB  0.  Birnh,  8  C«mph,  397. 

"  Hftwking  V.  Plomir.  2  W.  Bl.  10(8  ;  S  Cora.  Dig.  842-«4fl,  tit.  E»oape,  C.  D. 

*  Per  Kyr«,  C.  J,  1  B.  &  P.  27. 

*  Brnton  D.  Sutton,  1  B.  &  P.  24,  27. 

*  <.'olby  f.  Sampson,  5  HasM.  310.  312,  per  Pftreons,  C.  J. 

*  Cull  r.  HnsRar,  8  Mass.  426. 

'  BajitBr  D.  T«b«r,  4  Mass,  361,  369  ;  Cargill  d.  Taylor,  10  Mass.  207 ;  1  Roll.  A.h> 


J.  Walker,  2  T.  B.  128. 

{a)  It  19  nufficient  proof  of  an  escape  to  large  Tot  the  rest  of  the  day,  nUbongh  this 

•how  that  the  prisoner  nraa  only  ohliged  to  conduct  ha«  gubaequently  bern  ainented  to 

Tircsent  himself  every  morning  at  the  slier-  liy  the  plsintifTs  attorney.     Hopkinaon  ft 

iS»  office,  and  was  then  alloned  to  go  at  Leeds,  7S  Pa.  St.  39S. 
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§  591.  Defenoa.  In  defence  of  the  action  for  an  escape,  the 
sheriff  will  not  be  permitted  to  show  that  the  process  was  irregu- 
larly  issued ;  nor,  that  the  judgment  was  erroneous ;  nor,  that 
the  plaintiff  knew  of  the  escape,  yet  proceeded  in  Mb  action  to 
judgment,  and  had  not  charged  the  debtor  in  execution,  though 
he  had  returned  to  the  prison ; '  nor,  that  the  plaintiff  had  ar- 
rested the  debtor  upon  a  second  writ,  by  another  sheriff,  and  had 
discharged  him  without  bail  >  But  under  the  general  tnBuo  he 
may  show  that  the  court  from  which  the  process  was  issued  had 
no  jurisdiction  of  the  matter,  and  that  therefore  the  process  was 
void.'  He  may  also  show,  that  before  the  expiration  of  the 
term  in  which  the  writ  was  returnable,  but  not  afterwards,  the 
debtor  did  put  in  and  perfect  bail,  or  that  he  had  put  in  bail, 
and  seasonably  rendered  himself  in  their  discharge,  though  no 
bond  was  taken ;  *  or  that  the  prisoner,  while  going  to  jail  on 
mesne  process,  was  rescued ;  but  not  if  be  was  taken  in  execution." 
So  he  may  show  that  the  escape  was  by  fraud  and  covin  of  the 
plaintiff  in  interest.^  If  he  pleads  that  there  was  no  escape,  this 
is  an  admission  of  the  arrest  as  alleged.' 

§  692.  False  return.  (5.)  As  to  the  action  for  a.  faUe  return. 
In  the  case  of  a  false  return  to  metne  procett,  the  plaintiff  must 
prove  the  cause  of  action,^  the  issuing  of  the  process,  and  the 
delivery  of  it  to  the  officer,  in  the  same  manner  as  has  already 
been  shown,  in  the  action  for  not  serving  mesne  process.  If  it 
was  a  writ  of  execution,  he  should  produce  a  copy  of  the  judgment, 
and  prove  the  issuing  of  the  execution ;  of  which  the  clerk's  cer- 
tificate in  the  margin  of  the  record  is  usually  received  as  sufficient 
evidence.  The  officer's  return  must,  in  either  case,  be  shown,  and 
some  evidence  must  be  adduced  of  its  falsity ;  but  slight  or  prima 
facie  evidence  of  its  falsity  will  be  sufficient  to  put  the  sheriff  upon 
proof  of  the  truth  of  his  return ;  such,  for  example,  as  showing 
the  execution  debtor  to  be  in  possession  of  goods  and  chattels, 
without  proving  the  property  to  be  in  him,  when  the  sheriff  is 
sued  for  falsely  making  a  return  of  nulla  bona?  (a)    If  the  sheriff 

»  Bnll.  N.  P.  66,  69. 

•  Woodmon  v.  Gist,  2  Jur.  942. 
■  Bull.  N.  P.  65,  66. 

•  Pnriente  v.  Plumtree,  2  B.  &  P.  36  ;  Hoses  e.  KornB,  4  H,  &  S.  SS7. 

•  Msy  V.  Probj,  Cro.  Jac.  419  ;  1  Stra.  435  ;  Bull.  N.  P.  68. 

•  Hiscmka  v.  Jonts,  1  H.  &  Mdk.  269.    See  «lso  Doe  «.  Trje,  E  Bing.  TS.  C.  678. 
f  Bull.  N.  P.  67. 

•  Sec  Parker  o.  Fenn,  2  Esp.  477,  n. 

•  Magiie  V.  Seymour,  5  Wend.  309.     And  see  Stiibb*  p.  Lainion,  I  M.  4  W.  728. 
{n )  The  biirdea  of  nroof  in  such  a  case    tackable  goods  of  the  derenduit    ^atsoa 

la  on  the  plnintitf,  to  show  the  falseness  of    b.  BreTiOAO,  66  N.  Y.  S21. 
the  retarn,  by  Ehowing  tbst  there  were  at- 
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haa  omitted  to  seize  tho  goods,  ia  coasequenoe  of  recei\-in^  an 
iuduiunity,  the  controveray  being  upon  the  title  of  the  debtor,  the 
plaintiff  must  bo  prepared  with  evidence  of  tlie  debtor's  property. 
And  if  the  process  was  against  several,  and  the  allegation  is  that 
they  had  goods  which  might  have  been  seized,  the  allegation, 
being  severable,  will  be  supported  by  proof  that  any  one  of  them 
ha4  such  goods.* 

§  593.  Dflfanoa.  In  the  defence  of  the  action  for  a  false  return 
of  TtM^^  beaa  to  a  writ  of  execution,  the  sheriff  may  show  that  the 
plaintiff  assented  to  the  return,  after  being  informed  of  all  the 
cii'Ciimstances';^  or,  where  part  of  tho  money  only  was  levied, 
that  tlie  plaintiff  accepted  that  part  with  intent  to  waive  all  fur- 
ther remedy  against  the  sheriff,  and  with  full  knowledge  of  the 
facta  J "  or,  that  the  plaintiff  has  lost  his  priority,  by  ordering  the 
levy  of  his  execution  to  be  stayed,  afiothcr  writ  having  been  de- 
livered to  the  sheriff;*  or,  that  the  first  levy,  for  not  returning 
which  the  action  is  brought,  was  fraudulently  made,  and  so 
void  ;^  (a)  or,  tliat  the  plaintiffs  judgment  was  entered  up  by 
a  fraud  and  collusion  with  the  debtor,  the  sheriff  Hrst  proving  that 
he  represents  another  creditor  of  the  same  debtor,  by  showing  a 
legal  precept  in  his  hands."  He  may  also  show  that  the  goods  of 
the  debtor  were  absorbed  by  a  prior  execution  in  his  hands  ;  and 
in  such  case  the  plaintiff  may  rebut  this  evidence,  by  proving  that 
the  prior  execution  was  concocted  in  fraud,  and  that  tlie  sheriff 
had  previous  notice  thereof,  and  was  required  by  tlie  plaintiff  not 
to  pay  over  the  procoeds  to  the  prior  creditor.^  He  may  also 
prove  that  the  debtor  had  previously  become  bankrupt,  for  which 
purpose  the  petitioning  creditor  ia  a  competent  witness  to  prove 
his  own  debt,  tiie  commission  being  otherwise  proved."    And  if 

The  juJ^inont  ditbtnr  ii  n  competent  vitneaa  aMlnst  the  theriif  in  an  ustion  for  &  fUaa 
retani  of  nulla  bona.     Tsvlorii.  Commouwealth,  7  Bibl^  35& 

>  Jonca  V.  ClaytoD,  4  lit.  Ic  S,  S49. 

»  Stuart  V.  Whitakflr,  2  V.  k  P.  100. 

'  BeynoQ  v.  Gairatt,  1  C.  &  P.  1G4.  Hara  the  officnr  levied  a  part,  and  retamed 
nuJla  iOTta  as  tu  the  reaidue,  and  the  plaititiff  accented  the  part  levied  ;  whirh  wan  heM 
to  be  a  waiTer  of  all  further  claim  on  the  aheriff,  the  plaiiitLfT  hanar/  Uenprevioitalti 
advised  t/uU  H  would  have  Oiat  effed.  Sed  quinrt,  and  w«  Holme*  e.  Clifton,  10  Ad.  & 
£1.  S7Z,  wbera  it  was  held,  that  the  mere  receipt  of  tha  money  levied  will  be  no  b&r  to 
the  action. 

•  SmallcotdbB  u.  Croaa,  I  Lord  Raym,  351 1  Etnipltuid  v.  HacMilef,  1  Pe«k«,  65. 
»  Bra.lley  c  Wimlham,  1  Wils.  «. 

•  Clark  B.  Foicroft,  6  QreenL  aefi  ;  7  Greenl.  S48.  And  tee  Turvil  v.  "nDper,  I^tcb, 
Zi2,  admitted  In  Tyler  r.  Duke  of  Leeds,  2  SUrk.  31S,  and  in  Harrod  v.  Benton,  8  B. 
&  C.  ai7.     See  algo  Pierce  v.  Jackson,  e  Maas.  212  ;  lupra,  |  ESS. 

'  Warmoll  v.  YonnR,  6  B.  ft  C.  660. 

•  Wrifjht  V.  LainsoD,  S  U.  &  W.  739.     And  we  Bijdges  s.  Walford,  6  H.  &  S.  42. 

{a)  So,  he  may  shoir  tiiat  ths  jodg-  does  baen  rsveraed.  Inmui  *.  MoNoiV 
meQt  on  which  the  execution  isaned  Has    57  How,  (S.  V.)  Ft,  IKU 
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tbe  assignees  are  the  real  defendants,  the  plaintiff  may  gire  in 
erideDce  the  petitioning  creditor's  declarations  in  disparagement 
of  his  claim,  though  he  has  not  heen  called  as  a  witness  b;  the 
defendant' 

§  594.  Atww«r  to  defoaoe  of  iiiiUb  bona.  In  answer  to  the 
defence  of  nulla  bona,  founded  on  an  alleged  sale  and  assignment 
of  his  goods,  by  the  debtor,  tbe  plaintiff  may  prove  that  tbe  assign- 
mentorsale  was  fraudulent.'  So,  if  the,  sheriff  defends  his  re- 
turn, on  tbe  ground  ^at  the  debtor  was  an  ambassador's  domestic 
servant,  the  plaintiff,  in  reply,  may  show  that  bis  appointment 
was  colorable  and  illegal,*  (a)  Questions  of  this  sort,  tiiough  ex- 
tremely embarrassing  to  tJie  sheriff,  tbe  common  law  ordinarily 
obliges  him  to  determine  at  his  peril ;  bat  where  there  are  reason- 
able doubts  as  to  the  property  of  the  debtor  in  tbe  goods  in  his 
possession,  or  which  the  sheriff  is  directed  to  seize,  or  in  regard  to 
the  lawfulness  of  an  arrest,  he  may  refuse  to  act  until  he  is  indem- 
ni6ed  by  tbe  creditor.*  By  the  common  law,  be  might  also  apply 
to  the  court  to  enlarge  the  time  for  making  his  return  until  an 
indemnity  was  given."  Where  he  is  entitled  to  an  inquisition  to 
ascertain  whether  the  property  in  goods  seized  on  execution 
is  in  the  debtor  or  not,  the  finding  is  not  conclusive  for  him ; 
and  in  England  it  has  been  held  inadmissible  in  bis  favor,  un- 
less  upon  an  issue  whether  he  has  acted  maliciously ;  *  but  in 
the  United  States  it  has  been  admitted  in  evidence,  and  held  con- 
elusive  in  liis  favor,  in  an  action  by  the  creditor  for  a  false  return 
of  nulla  bona,  where  he  acted  in  good  faith,'  though  it  is  no  justi- 

>  Dnwd«n  1.  Fowk,  i  Campb.  38. 
'  Dewey  v.  BfiTntiim.  6  E««,  3S7. 
■  Dellvalle  r.  Plomer,  3  Campb.  47. 

•  Bond  V.  Wnrd,7  Mass.  123;  Marahn.  Gold,  !  Pick,  286  ;  Perleye.  Foster,  9  Hess. 
lis,  114  ;  Pierce  v.  rartridge,  3  Met.  44;  King  v.  Brid|jeii,  7  Taunt.  2S4  ;  Shaw  v. 
Turnbridjje,  2  W.  Bl.  1064  ;  Emorv  «.  Davie,  4  S.  C.  23. 

•  Watson  on  Sheriffs,  p.  1B6  ;  Sewell  on  Sheriffs,  p.  285.  In  England,  hj  the  in- 
terplMileraet,  1  &  2  W.  Iv. c.  58,  «. sommary  mode  is  provided  for theapeedy'detsrmi- 
nation  oC  such  quesltoBS.  In  snine  of  <he  United  Status,  there  ore  statutory  proviBionit 
for  the  like  purpose,  nnd  for  the  gbeiifrs  protection  ;  but  iu  otliers,  whare  tlie  court 
has  no  power  to  cnlnrge  tlie  time  of  return,  it  being  fiiteci  by  atatut*,  it  is  conceivrd 

that  the  rcfusiil  of  the  party  lo  indemnify  the  sheriff,  ii: ' 

regaril  to  the  service  of  process,  would  afford  h* 
least  would  reduce  the  damages  to  n  nominal  suni. 

•  Lstliow  V.  Earner,  2  H.  Bl.  437  ;  GloBsop  v.  Poole,  8  M.  A  S.  175  ;  Farr  v.  New- 
man,  4  T.  B.  633  ;  Sewell  on  Sherifls,  p.  243  ;  Watson  on  SberilTs,  p.  IBS. 

I  Bayley  «.  Bates,  8  Jotuu.  183. 

(a )  So  if  the  oiBcer  takes  effects  of  ths  snit  by  the  plaintiff  on  wbose  execntion 

debtor  on  aiecntion,    and  then   relraaea  they  were  taken,  it  will  be  incumbent  on 

them,  upon  a  claim  by  the  debtor  that  they  the  officer  to  prove  them  so  exempt.     Sa^ 

an  not  liable  to  execution,  but  are  privil-  t.  Dickinson,  33  Qmtt.  (V«.)  361  ;  Temll 

eged  by  the  homestead  act,   the  officer  v.  State,  66  lud.  670. 
makaa  thia  decision  at  hia  peril,  and  on  A 
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iication,  but  is  only  admissible  in  mitigation  of  damages  in  an 
action  of  trespass  by  the  true  owner  of  the  goods  for  illegally 
taking  tliem.' 

§  595.  RefnaisB  to  tako  b«ll.  Where  the  action  is  for  refuaing 
to  take  hail,  it  is  suEflcieat  for  the  plaintiff  to  prove  the  arrest,  the 
offer  of  suflicieut  bail,  and  the  comuiitmeut.  And  it  is  not  for 
the  sheriff  to  say  that  the  plaintiff  did  not  tender  a  bail-bond,  for 
it  was  his  own  duty  to  prepare  the  bond,  though  the  party  arrested 
is  liable  to  pay  him  for  so  doing.'  * 

§  596.  XbctorUon.  (6.)  The  sheriff  is  also  liable  to  an  action 
for  extortion ;  which  consists  in  the  unlawful  taking,  by  color  of 
his  office,  either  in  money  or  other  valuable  thing,  of  wliat  is  not 
due,  or  before  it  is  due,  or  of  more  than  is  due.  If  the  money 
levied  is  not  sufficient  to  satisfy  the  plaintiff's  claim,  the  retain- 
ing of  any  part,  whicli  ouglit  to  have  been  paid  over  to  the  plain- 
tiff, is  an  indirect  receiving  and  taking  from  bim.^  In  this  action 
the  principal  points  to  be  proved  by  tlie  plaintiff  are,  (1)  the 
process;  and  if  it  be  an  execution,  he  must  prove  the  judgment 
also  on  which  it  issued,  if  it  is  stat«d,  though  unnecessarily,  in 
the  declaration  ;*  (2)  the  connection  between  the  officer  and  the 
sheriff  who  is  sued  ;  and  (3)  the  act  of  extortion.  The  evidence 
to  prove  the  two  former  of  these  points  has  already  been  consid- 
ered.' (a)  The  last  is  made  out  by  any  competent  evidence  of 
the  amount  paid,  beyond  the  sum  allowed  by  law. 

§  597.  nnantheilxad  taking  of  Eooda.  (7.)  Where  the  action 
against  the  sheriff  is  for  taking  the  goods  of  the  plaintiff,  be  being 
a  stranger  to  the  process,  the  controversy  is  usually  upon  the 
validity  of  the  plaintiffs  title  as  derived  from  the  judgment 
debtor,  which  is  impeached  on  the  ground  that  the  sale  or  assign- 
ment by  the  debtor  to  the  plaintiff  was  fraudulent  and  void  as 
against  creditore.  (fi)    Here,  if  the  plaintiff  has  never  had  p 

»  Townsend  v.  Phillips,  If)  John*.  88. 

•  Milno  V.  Wood,  5  C.  4  P.  587. 

•  Buckle  D.  Bewca,  3  B.  &  C.  688. 

•  Savage  d.  Smich,  2  \f.  Bl.  1101,  eipUined  in  S  T.  R.  498. 

•  S«e  lupra,  §S  582,  5S1. 


(o)  Tha  Bilortiou  of  moaey  of  a  third  froods,  but  kept  the  mone]',  it  wm  held 

nuty,  by  a  sheriff   from   the  defendaat,  that  B  bad  a  good  cause  nf  action  aitBiiist 

in  wliose  bands  it  is,  gives  such  Cbird  pHrty  him.     Kelipy  v.  Svrift,  127  Mass.  1B7. 

an  actioD  against  the  sheriS'.    Thus,  where  (b)  The  proof  in  rasea  where  the  title 

a  constable,  io  a  suit  af(aiDst  A,  attached  of  the  plointilT  ia  not  derived   &cim  the 

property  of  B,  a  third  party,  Imowing  it  jadgmeut  debtor  is  similar.     The  plaiatiff 

not  to  be  the   property  of  A,   in  order  to  must  show  that  he  owns  the  goods.    If  the 

compel  A  to  pay  the  debt,  and  A  then  paid  officer  has  taken  the  goods  nn  attachment 

over  inajKy  which  belonged  to  B,  and  the  it  ia  neceswij  to  show  an  effectnal  taking 

officer  then  released  the  attachment  of  the  of  the  goods  into  his  posMuion,  and  tlu 
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sion  of  the  goods,  so  that  the  aale,  whatever  it  vas,  is  incomplete 
for  want  of  delivery,  the  proof  of  this  fact  alone  will  suffice  to  de- 
feat the  action.  Put  if  the  transaction  was  completed  in  all  the 
forms  of  law,  and  is  assailable  only  on  the  ground  of  fraud,  the 
sheriff  must  first  entitle  himself  to  impeach  it,  by  showing  that  he 
represents  a  prior  creditor  of  the  debtor,  and  this  is  done  by  any 
evidence  which  would  establish  this  fact  in  an  action  by  the  credi- 
tor against  the  debtor  himself,  with  the  additional  proof  of  the 
process  in  the  sheriff's  hands,  in  favor  of  tliat  creditor,  under 
which  the  goods  were  seized.'  This  evidence  has  already  been 
considered,  in  treating  of  actions  for  not  executing  process,  and 
for  an  escape.'  It  is  only  necessary  here  to  add,  that,  when  the 
sheriff  justifies  under  final  process,  be  need  not  show  its  return, 
unless  some  ulterior  proceeding  is  requisite  to  complete  the  justi- 
fication;  for,  being  final,  and  executed,  the  creditor  has  had  the 
effect  of  his  judgment;  but  in  the  case  of  mesne  process,  as  the 
object  of  the  writ  is  to  enforce  the  appearance  of  the  party,  and  to 
lay  the  foundation  of  further  proceedings,  the  officer  will  not  be 
permitted  to  justify  under  it,  after  it  is  returnable,  unless  he 
shows  that  he  has  fully  obeyed  it  in  making  a  return.*  (a)  The 
proofs  in  regard  to  fraud  are  considered  as  foreign  to  the  design 
of  this  work* 

§  598.  Compatanoy  of  witnauss.  In  regard  to  the  competettet/ 
ofwitnettet  for  and  against  the  sheriff,  in  addition  to  what  has 
already  been  stated  respecting  his  deputies  and  the  execution 

I  Trtiitt  V.  Berill,  4  Uurinrt.  71  ;  Brown  v.  Bissett,  1  TT.  J.  4S. 

■  Supra,  S3  5S4,  G8B.  And  aee  MBTtyu  d.  Podf^r,  G  Burr.  2SS1,  2083  ;  Lale  e>. 
Billera,  1  Ld.  Rayiii.  733  ;  Ackworth  v.  K«mpe,  1  Doug.  40 ;  Damon  v.  Bn-aiit,  3 
Pick.  411  ;  Glaslei  r.  Eve,  1  BiDg.  SOB.  The  reoiUl  of  th«  writ,  id  the  aheritt'B  wsr- 
rant  to  his  officer,  is  lome  evideDiw  or  the  precept  in  his  lwDd«.  BeMtsy  c.  Y^indham, 
6  Ad.  k  El.  N.  B.  166. 

>  Rowland  c.  Veale,  Cowp.  IB  ;  Cbea«ler  c  Barney  10  East,  03  ;  Frpeman  r.  Bluett, 
1  Snlk.  410  :  1  Lil.  Ra;m.  633,  634  ;  Clark  v.  Faxcroft,  S  Greenl.  206  ;  Runs  t.  But- 
terfield,  6  Cush.  S4S ;  Roberts  t>.  Wentworth,  6  Id.  192.  Se«  Wilder  v.  Holdcp,  24 
Pick.  B,  12. 

*  S«e  Roberts  OD  Fraudulent  ConTeyances,  pp.  642-500,  2  Kent,  Comm.  G32-^3S, 
where  thin  subject  is  fully  treated.  Where  the  goods  were  taken  on  eiecatiun,  and 
were  found  in  [he  poiaeesion  of  the  judgment  debtor,  and  are  replevied  by  s  person 
olaiming  title  as  owner  of  them,  the  burden  of  proof  is  on  the  plaiDtiff  in  replevin  to 
ahow  his  own  title  ;  but  if  they  were  taken  out  of  the  plain tilT'»poswaBioii,  the  burden 
of  proof  is  on  the  officer,  lo  show  that  thej  ware  the  property  of  the  judgmeut  debtor. 
Merrin  u.  Lyon,  8  Barb.  S.  C.  110. 

question  whether  Buch  a  taking  into  pos-  {a\  "Thegeneral  doctrine  is  well  eatsb- 

•aenion  occurred  is  for  the  jury.     Stearns  lished,  that,  if  s  sheriff  sei»«  goods  undeT 

c.  DuQ,  139  Mass.  ISO.   Levying  on  prop-  a  writ  which  it  ia  his  duty  to  return,  be 

erty  and  putting  io  a  "  keeper    is  such  «  hae  no  jostificatioii  nnlena  he  dischnrKea 

taking  into  poasesaion.     Eider  o.  £dnr,  that  duty."   Hoar,  J.,  in  Willianun.Bab- 

64Cia.  127.  t>itt,14  0ny(Mass.),  141. 
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creditor,'  it  may  here  farther  be  observed,  that,  where  the  issue  is 
□pou  a  fraudulent  couTejance  b;  the  jud(nQeutdebtor,hi9declara- 
tiona,  made  at  the  time  of  the  conveyance,  are  admiasible  as  part 
of  the  res  geittB ;  and  that,  where  the  question  is  wholly  between 
bis  own  vendee  aud  the  attaching  creditor,  his  interest  being 
balanced,  he  is  a  competent  witness  for  either  party ;  *  but  where 
a  question  remains  between  him  and  his  vendee  as  to  the  title,  ho 
is  not  a  competent  witness  for  the  sheriff  to  impeach  it"  A  surety 
is  a  competent  witness  for  the  sheriff,  in  an  action  for  taking  in- 
suflicieut  sureties.*  Ttie  owuer  of  goods,  who  has  forcibly  rescued 
them  out  of  the  sheriff's  hands,  is  also  a  competent  witness  for 
the  sheriff,  in  an  action  for  falsely  returning  nulla  bona  on  an 
execution ;  for  such  return  precludes  tlie  sheriff  from  maintain- 
ing an  action  against  him  for  the  rescue.'  (a) 

§  599.  DamagM.  The  damaffea  to  be  recovered  in  an  action 
agaiust  the  elieriff  will,  in  general,  be  commeosorate  with  the  ex- 
tent of  the  injury.  (&)  But  in  debt,  for  an  escape  on  execution, 
the  measure  of  damages  is  the  amount  of  the  judgment,  without 
abatement  on  account  of  the  poverty  of  the  debtor,  or  any  other 
circumstances.^  (c)    And  where  the  sheriff  has  falsely  returned 

1  Supra,  S{  B83.  693. 

«  AtiU,  ruL  i  §f  397.  S98. 

■  Bland  B.  Aasley,  2  New  Rip.  131.  In  thia  case,  the  d«btor  h«d  Mid  a  htmat  to 
the  plaiDtifr,  but  whetber  ha  sold  the  gooda  ia  it  alao  ma  a  matter  in  diapat«  betwesB 
tbeni ;  and  he  wag  thervfore  held  incompeteDt  to  leadfj  in  favor  of  bia  own  clum. 

«  1  SaoDd.  105  /,  now  br  Willianu. 

•  Tbomaa  v.  Pparae,  5  Pn^  647. 

<  HawkinH  e.  Plomer,  2  W.  Bl.  1048  ;  Atsept  v.  Eytea,  2  H.  BL  109.  113 ;  mpra, 
S  939 ;  Bernard  v.  Commonwealth.  4  Litt.  150  ;  Johnson  P.  Lewis,  I  Dana,  133  ;  Sbe- 
well  p.  Fell,  3  Yeatei,  17  ;  4  Yeat«s,  47.  [otfrest,  from  the  datn  of  the  wKt,  mav  bIm 
be  cbmpuMd.  Whitehead  c.  Varniim,  14  Pick.  523.  In  some  of  Che  United  States, 
the  rale  of  the  common  law,  that  the  whole  sum  must  be  given,  has  been  altered  by 
BtaCutes  abolishing  the  action  of  debt  for  an  escape  ;  and  the  rule  ii  never  applied,  in 
aof  Slate,  to  an  action  of  debt  upon  the  sheriff's  band. 

{a)  So  the  defendant,  on  whom  the  exe-        But  In  aoch  cues,  the  Imrden  of  jinMif 

cntion  was  levied,  is  competent  &a  a  witness  is  on  the  officer  to  show  that  the  loss  is  thus 

in  an  action  agsinnt  the  officer  who  levied  limited.     The  preBamption  is,  unless  the 

the  execution,   for  the   money  coUt^cted.  contrary  appears  in  the  ecurse  of  the  evi- 

GransUlTc  Ridgsley,  30  Gratt.  (Vn.)  1.  dencn,  that  the  plaintiff  suReredalosseqoal 

16)  So,  in  an  action  against  him   for  to   the  whole  amount  of  the  eieciiOoi). 

neglect  to  levy  on  land,  the  measure  of  Hoorv  v.  Floyd,  i  Oreg.  101. 
damsKee  ia  the  amount  that  would  have        So  in  an  action  against  an  officer  for 

come  to  the  plaintiff  on  a  sale  of  the  land  taking  H  bad  replevin  bond,  the  plaintiff 

which  ought  to  hare  been  levied  on.    Har-  can  recover  only  the  damaj^  which  ha 

ris  D.  Murfrue,  54  Ala.  Ifll.  has  actually  saSered  by  the  insuiScienn 

And  in  an  action  for  neglecting  to  re-  of  the  BUrattas.    Ro'iinion  v.  People^  8  IlL 

turn  an  execution,  if  it  appears  that  there  App.  279. 

was  little  available  property  of  tbejudg-  \e)  InNew7ork,  thedvilCode,  J  1S8, 
nient  debtor,  a  jndgment  for  the  whole  provides  in  inhstance  that  In  all  ease* 
amount  of  the  execution  is  too  large,  Dol-  whsre  the  debtor  is  committed  nn  final  pro- 
ton V.  Saxton,  18  VI.  Y.  Supreme  Ot.  666.  ceaa  and  escapes,  the  sheriff  shall  be  an* 
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bail,  vhen  betook  none,  and  an  aotioD  is  brought  againat  bim  for 
refuBing  to  deliver  o^'er  the  bail-bond  to  the  creditor,  he  is  liable 
for  the  whole  amonnt  of  the  jodgment,  and  cannot  show,  in  miti- 
gation  of  damages,  that  the  debtor  was  anable  to  pay  any  part  of 
the  debt ;  for  this  would  be  no  defence  for  the  bail  themaelvea, 
and  the  sheriff,  by  his  false  return,  has  placed  himself  in  their 
sitnation.^  But  in  other  caseB,  though  the  jodgment  recoTcred  by 
the  plaintiff  against  the  debtor  is  prima  facie  evidence  of  the  ex- 
tent of  the  injury  which  the  plaintiff  has  enataiaed  by  the  officer's 
breach  of  duty  in  regard  to  the  service  and  return  of  the  process, 
yet  it  is  competent  for  the  officer  to  prove,  in  mitigation  of  the 
injury,  any  facta  showing  that  the  plaintiff  has  suffered  nothing, 
or  but  little,  by  bis  unintentional  default  or  breach  of  duty.'  The 
jury  may  give  more  than  the  amount  of  the  judgment,  if  they  b^ 
lieve  that  the  wrong  was  wilful  on  the  part  of  the  officer,  by  add- 
ing to  it  tho  incidental  expenses  of  the  plaintiff,  and  the  costs  not 
taxable.  On  the  other  hand,  if  it  should  be  apparent  that  the 
wrong  doue  by  the  officer  was  not  the  result  of  a  desigti  to  injure, 
and  that  by  it  the  plaintiff  is  not  placed  in  a  worse  situation  than 
he  would  have  been  in,  had  the  officer  done  his  duty,  the  jury  will 
be  at  liberty,  and  it  will  be  tlieir  duty,  to  see  that  a  humane  or 
mistaken  officer  is  not  made  to  pay  greater  damages  than  the 
party  has  actually  suffered  by  his  wrong.^  In  cases,  therefore, 
of  the  latter  description,  the  sheriff  has  been  permitted  to  show,  in 
mitigation  of  damages,  that  the  debtor  was  poor,  and  unable  to 
pay  the  debt;*  or  that  he  might  still  be  arrested  as  easily  as 
before,  the  sheriff  having  omitted  to  arrest  him  while  sick  and 
afflicted ;'  or  that,  for  any  other  reason,  the  plaintiff  has  not  been 
damnified.*  (a)    If  the  action  is  for  an  escape  on  mesne  process, 

>  Simmoni  v.  Bndrord,  15  Hm.  S2. 

*  RToni  t>.  Mnnem,  8  M.  &  W.  163.  473,  per  Lord  Abinger,  C.  B.  ;  WilUamt  c. 
Mnstyn,  4  M.  &  W.  145.  ^ml  aee  Weld  b.  Bartlett,  10  Mug.  470  ;  Q«rri«h  *.  Edwn, 
1  N.  H.  82  ;  Barrel)  b.  Lithgow,  2  Hans.  S2S  ;  Smith  v.  Hart,  2  Buy,  30S. 

*  Weld  a.  Bartlect,  10  HaM.  470.  473,  per  Parker,  J. 

*  Brooks  e.  HoyI,  S  Pick.  468. 

^  Weld  t>.  BartfeCt,  10  Mass.  470. 

■  Baker  v.  Green,  2  Bing.  317  ;  Potter  v.  T.Aiuing,  1  Johna.  21S  ;  Rustell  i>.  Tanier, 

(iwpnilile  for  the  snm  for  which  he  waa  com-  hetween  a  negligent  escape  and  a  voluntary 

itiittrd,  mid  restricts  evidence  in  mitigation  escape,  and  allowing  the  defendant  in  the 

of  damages  to  cases  where  the  priaoner  was  former  eases  to  show  the  insolvency  of  the 

comniitlrd  on  meane  procera.     Dnnford  v.  debtor  in  mitigation  of  damages,  and  not 

Weaver,  21   Hun  (N.  Y.),  849  ;  Smith  «.  in  the  latter.    State  ».  Mullen,  60  Ind.  SB8; 

Knaiip,  30  N.  Y.  592  ;  Ledjsrd  w.  Jonea,  State  v.  Hnmillon,  33  Ind.  602.    Cf.  trans 

8  SeM.  (N.  Y.)  560.  «.  Stone,  16  Kana,  84. 

This   is   prohablT   the    law   genenaiy,  (a)  Shipiwn  k.  Curry.B  Met,  (Ky, )  184. 

thoiiph  in  some  ca-ies  the  Ungnafi;e  of  the  But  in  Cassm  d.  Marshall,  18  Cal.  «m,  in 

court  tends  towards  drawing  a  distinction  an  action  against  a  aheriff  for  an  illegal 
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and  the  sheriff  afterwards  had  the  debtor  in  cnstodj,  the  plamtiff 
cannot  maintain  the  action,  without  proof  of  actual  damages.*  In 
the  action  for  taking  insufficient  sureties,  the  plaintiff  can  recover 
no  more  against  tlie  sheriff  than  he  coald  have  recovered  against 
the  sureties.' 

7  Johns.  189 ;  Tonngu.  Hoamer,  11  UaM.  89  ;  Sje  a.  Smith,  Id.  1S8 ;  Eaton  v.  Ogier, 
2  Oreenl.  it. 

1  Planck  V.  Anderson,  5  T.  R.  Z7,  confinned  in  Williama  v.  Uostm,  4  U.  &  W.  145, 
I  Hi,  where  Baker  c.  Oreen,  2  BinK.  317,  ia,  u  to  Ihia  point,  oTermled.  See  abo  Bolea 
V.  Winglield,  i  A<I.  &  EI.  n.  a.  680. 

'  Evnns  d.  Bnndar,  8  H.  Bl.  M7,  conEimed  in  Baker  v.  Gamtt,  3  Bing.  £6. 

levy,  although  it  appean  that  the  plaintiff  aelf  at  ahenff*!  aale,  brought  fall  anil  lUr 

nas  himself  about  to  have  eold  the  goode  auction  prices,  and  what  those  prices  ac- 

UtihI  nn  at  public  auction,  it  wag  held  tually  were,  and  that  the  aale  was  b7  a 

that  evidence  offered  b;  the  defendant  to  competent   auctioneer,   vaa  properly    m- 

•how  that  the  property,  when  sold  by  him-  jectad. 
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TENDER. 

§  600.  Plea  of  tendsr.  The  plea  of  tender  admits  the  existence 
and  validity  of  the  debt  or  duty,  insleting  only  on  the  fact  that 
there  has  been  an  offer  to  pay  or  perform  it.  (a)  And  though  the 
contract  be  one  which  the  Statute  of  Frauds  requires  to  be  in 
writing,  yet  the  plea  of  tender  dispenses  with  the  necessity  of 
proving  it.'  The  general  proposition  maintained  in  the  plea  is, 
that  the  defendant  has  done  all  that  was  in  the  power  of  any 
debtor  alone  to  do,  towards  the  fulfilment  of  his  obligation  ; 
leaving  nothing  to  be  done  towards  its  completion  but  the  act 
of  acceptance  on  the  part  of  the  creditor.  If  the  tender  was  of 
money,  it  is  pleaded  with  an  averment  that  the  defendant  was 
always  and  still  is  ready  to  pay  it,  and  the  money  ia  produced  in 
court.  But  if  the  obligation  was  for  the  delivery  of  specific  chat- 
tels, other  than  money,  a  plea  of  the  tender  alone,  without  an 
averment  of  subsequent  readiness  to  perform,  is  sufficient ;  the 
rule  requiring  only  the  averment  of  an  offer  and  readiness  to  do 
that  which  is  a  discharge  of  the  obligation.' 

§  601.  Uonsr.  To  support  the  issue  of  a  tender  of  money,  it 
is  necessary  for  the  defendant  to  show  that  the  precise  sum,^  or 
more,  was  actually  produced  in  current  money,  such  as  is  made 
a  legal  tender  by  statute,  and  actually  offered  to  the  plaintiff.* 

'.  VancB,  17  Maw, 
892. 

'  A  tender  of  part  of  on  entire  demand  is  inopenitirs.  Dixon  v.  Clarh,  G  M.  G.  & 
8.  365 ;  S  Don-I.  ft  L.  155;  Smith  e.  Andert,  21  Ala.  7S2. 

*  The  cnncnt  money  of  the  United  Stntea,  which  is  made  a  legal  tender  l>y  atatulp, 
consists  of  all  the  gold  and  aiWer  coins  of  the  United  States;  together  with'  S(>iinish 
milled  dollars  and  their  jmrts,  at  the  rate  of  one  hundred  cents  for  a  dollar,  neighing 
not  less  than  seventeen  jicnDyweights  and  spven  grains;  the  dollars  of  Mexico,  Pern, 
Chili,  and  Central  America,  of  not  leas  weight  than  fmir  hundred  and  lifteen  graiDS 
each,  at  the  same  rsle;  those  restamped  in  Brazil,  of  the  light  weight,  of  not  less  fine- 

(a)  But  it  admits  the  deht  only  to  the  that  amonnt,  bnt  not  for  coats.     If  the 

amount  of  the  tender.    Eaton  v.  Wells,  82  money  has  not  been  paid  into  court,  the 

V.  Y.  S7fl.    So  it  does  in  tort,  if  there  be  tenderia  invalid,  yet  the  admissions  of  the 

but  one  cause  of  action  set  oat  in  the  plea  still  bind   the   defendant,   and    the 

declaration.     Bacon «.   Charlton.  7  Cnsh.  plBintiff   may    hare  jndeniei       ' 
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Bat,  if  &  tender  ie  made  io  baDk-aotes,  it  is  good,  if  tiie  want  of 
its  being  in  current  coins  is  waived ;  (a)  and  if  the  creditor  places 
Lis  refusal  to  receive  the  money  on  some  other  ground,  or  evpu  if 
he  makes  no  objection  to  the  tender  on  the  express  ground  that  it 
is  in  bank-notes,  it  is  held  a  waiver  of  this  objection.'  So  if 
the  tender  is  made  in  a  bank-check,  which  is  refused  because  it 
is  not  drawn  for  so  much  as  the  creditor  demands,  it  is  a  good 
tender."  (fi) 

S  602.  Bam*  Bnbjsot.  It  must  also  appear,  that  the  money,  or 
other  thing  tendered,  was  actually  produced  to  the  creditor.  It 
must  be  in  sight,  aud  capable  of  immediate  delivery,  to  show,  that 
if  the  creditor  were  willing  to  accept  it,  it  was  ready  to  be  paid.' 
If  it  be  in  bags,  held  under  the  party's  arm,  and  not  laid  on  the 
table  or  otherwise  actually  offered  to  the  creditor,  it  is  not  suffi- 
cient.* And  if  it  be  in  the  debtor's  hand,  and  the  sum  is  declared, 
and  it  is  ofFei*ed  by  way  of  tender,  it  is  good,  though  it  be  in  bank- 
notes, twisted  in  a  nJl,  aud  not  displayed  to  the  creditor.'    But  if 

oera  than  ten  ounces  and  Qfteen  pennyweigbU  of  pore  lilver  to  the  pmuid  tray  of  twelva 
oaneea  uf  etantUnI  Bilker;  and  tb«  GTe-rmnc  ptec«»  at  France,  ot  not  leas  tavnen  tbaa 
ten  online  and  Mxtaen  pennyireigliti  of  pure  diver  to  the  like  ponnd  tro/,  aod  weigh- 
ing not  lean  than  three  busdred  B.nd  eighty-four  graina  each,  at  ninety-three  cants  «a]ch. 
Stat.  1837,  c.  3,  St  9,  10;  Stat.  1834,  c.  71,  }  1;  Stat.  1800,  r.  23,  %  !.  Foreign  gold 
coins  ceased  to  be  a  legal  tender  after  Noreniber  1,  181S,  by  Stat.  1810,  c  507,  f  1. 
Coiiper  cents  and  half-cents  ere  (istabliahed  aa  part  of  the  curreDcy,  and  by  implica- 
tion made  a  \ifgf>\  tender,  by  Stat.  1792,  c.  39,  J  2,  A  tender  of  the  creditor's  own 
proiniseory  note,  due  to  the  debtor,  ia  not  good.  Carj  t>.  Bancroft,  14  Pick.  81Gi  Uml. 
Well  and  .AugusU  Beak  n.  Howard.  IS  MaAa.  7Z&. 

1  Wright  V.  Ri-Hil,  3  T.  B,  664  ;  Snow  v.  Perry,  9  Pick.  6*2;  Blown  v.  Saul,  4  Kcp. 
207;  Polxlase  n.  Oliver.  2  C.  &  J.  15;  Warren  n.  Usin^  7  Johni.  47fl ;  Towmd  m. 
Havre  de  Urafe  Bnnk.  0  H.  &  J.  63;  Coxe  v.  State  Bank,  3  HilaL  72  ;  Bank  of  the 
United  Slates  v.  Bank  of  Gi'orKia,  10  Wheat.  333, 

*  Jones  e.  Arthnr,  4  Jnr.  859;  n.  c  6  Dowl.  P.  C.  442. 

'  Thomasu.  EvaQF^  10  tUat,  101;  Glasscott  u.  Day.  G  Esp.  48;  Dickinson  v.  Shee, 
4  Esp,  68;  Bakeman  v.  Piioier,  15  Wend.  637  ;  Kraus  o,  Arnold,  1  Moore,  6S  ;  Breed 
V.  Hard,  S  Pick,  ihi  ;  Newton  r.  Galbraith,  S  Johns.  119. 

*  Bull,  N,  P.  155;  Wade'a  Caw,  5  Co.  115. 

*  Alexander  t>.  Brawu,  1  C.  ft  P.  28S. 

{a)  A  contract  mBycsll  for  payment  in  time  the  money  is  doe  under  the  oontrart 

any  kind  of  corrency,  which  the  parties  was  not  legal  tender  at  the   time  of  the 

may  agree  on  and  indicate  in  the  contract,  formation  nf  the  contract  does  not  rendrr 

iitid  a  tender  of  such  currency  is  a  valid  the  tender  invalid.     Black  v.  Lusk.  69  III. 

tender;  biit  when  the  contract  has  been  70.     So   held  of  United   States   treasury 

broken  and  judgment  ia  obtained  on  it,  the  notes.     Longwortb  t>.   Mitchell,   2S  Ohio 

iiidgtno[it  must   be   paid   io   legal  tender.  St.  334. 

White  V.  Prigmore,  2  Ark.  20S.     Thus,  [b)  Tba  effect  at  a  refaaal  by  the  cmii- 

*hen  a  rent  was  reserved  by  deed,  payable  tor  of  the  lum,  if  it  is  properly  tendered. 

In  Spanish  millet  doUan,  the  deed  heini;  ia  U>  relieve  the  debtor  from  any  snbsf- 

dated  ISH^,  a  tender  of  the  rent  in  ancfi  qnent  intareat  and  ctnts.     Giacv  v.  Pott*, 

dollnrain  1390  was  held  good,  even  though  4  BaxL  (Tenn.)  S9S;   Kins  v.'Finch,  60 

thedolJArahsd  then  depreciated  very  much  Ind.   430;  Uamlett  v.  TaUman,  80  Ark, 

in  value.   Johnson  v.  Ash,  142  Pa,  St,  46.  606, 
The  fact  that  what  i*  legal  tender  at  tha 
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the  Bum  is  not  declftrecl,^  or  the  party  sajs  he  wilt  pa;  bo  much, 
putting  his  hand  id  his  pocket  to  take  it,  but  before  be  can  pro- 
duce it  the  creditor  leaves  the  room,^  it  is  not  a  good  tender. 
Great  importance  is  attached  to  the  production  of  the  money,  aa 
the  siglit  of  it  might  tempt  the  creditor  to  yield,  and  accept  it.' 

§  608.  Same  anbjeot.  The  production  of  the  money  is  diapenaed 
tffitht  if  the  party  is  ready  and  willing  to  pay  the  sum,  and  ie  about 
to  produce  it,  but  is  preTonted  by  the  creditor'a  declaring  that  he 
will  not  receive  it.'  (a)  But  his  bare  refusal  to  receive  the  sum 
proposed,  and  detoanding  more,  is  not  alone  sufficient  to  escuse 
an  actual  tender.'  The  money  or  other  things  must  be  actually 
at  hand,  and  ready  to  be  produced  immediately,  if  it  should  tie 
accepted ;  as,  for  example,  tf  it  be  iu  the  next  room,  or  upataii-s ; 
for  if  it  be  a  mile  off,  or  can  be  borrowed  and  produced  in  five 
minutes,  or,  being  a  bank-check,  it  be  not  jet  actually  drawn,  it  is 
not  sufficient.^  The  question  whether  the  production  of  the  money 
has  been  dispensed  with  is  a  question  for  tbe  jury ;  and  if  they 
find  the  facts  specially,  but  do  not  find  the  fact  oi  dispensation, 
the  court  will  not  infer  it.''  (b) 

§  604.  Bune  •nbjaot.  If  the  debtor  tendered  a  greater  sum  than 
was  due,  it  must  appear  that  it  was  so  made  as  that  the  creditor 
might  take  therefrom  the  sum  that  was  actually  due  to  him ;  as, 
if  twenty  dollars  were  tendered,  when  only  fifteen  were  due;  or 
else  it  must  appear  that  the  debtor  remitted  the  excess.^    And 

>  AlerBDder  r.  BrovB,  1  C.  k  P.  !SB. 

*  Leatherdale  c.  SweeprtoDB,  S  C.  &  P.  S42. 

*  Fiacb  B.  Brook,  1  Bing.  N.  C.  253.  per  V«ngh«n,  J. 

*  BlRch  v.  Smith,  1  Paske,  86  ;  Read  v.  Ovldring,  3  M.  &  S.  80 ;  Barker  v.  Paekei» 
bora,  2  Wash.  C.  C.  US  ;  Calhoun  d.  Vecbio,  3  Waah.  IflG  ;  Blight  n.  AaUej,  1  P«t 
C.  C.  15  ;  Slinf^rlimd  n.  Horae,  8  Johns.  471 ;  Bellinger  *.  Kitta,  6  Barb.  S.  C.  £78. 

*  Dunham  v.  Jscluon,  0  Weed.  22. 

*  Harding  v.  Dnrien,  2  C.  &  P.  77  ;  Dnnham  v.  Jackson,  fl  Wend.  22,  83,  S4  ; 
^iwA  V.  Hurd,  e  Pick.  SB6.  And  aae  Sesright  f.  C'albravth,  t  Dall.  32S,  827  j  Fuller 
V.  Little,  7  N.  H.  686  ;  bown  v.  ailtnore,  8  Qreeul,  107. 

^  Fincb  v.  Brook,  1  Bing.  N.  C.  363. 

■  Wadx's  Case,  6  Co.  116  ;  Douglas  v.  Patrick,  t  T.  B.  S88  ;  Rnbbard  t.  Chenango 

(i)  OnthnMin  r,   Eeara,  8  NeK  COS ;  payment ;   and  the  mortgiit^r  two  days 

Hazard  d.  Lotinf;,  10  Cush.  (Han.)  2S7,  arterwards  returned  vith   the  sniount  of 

269  ;  Parker  v.  Prrkins,  8  Id.  319  ;  Mese-  the  mongsga  in  leKsl  tender,  but  the  mort- 

rote  V.  Archer,  3  Boswortb  (N.  Y.),  37S.  gagee  refuseil  to  allow  him  to  stop  and  pay 

Het  Brown  v.  Simons,  IG  N.  H.  211.     An  it.  and  tbruat  bim  ont  of  doors,  nnd  the 

offer  of  part  of  the  money  due  doe*  not  murt^^r  then  deposited  tliemoneyinllie 

coTiatitut«  tender.     Struiguth  v.  Pollsrd,  bank,  it  iraa  held  to  constitute  a  sufficient 

82  Vt.  IS8.  tendar  of  the  amount  of  the  mortgnge  to 

lb)  When  ■  mortgagor,  npoD  the  niort-  (top  the  running  of  intfreat  aubeequent 

yxge  becoming  due,  paid  the  intereit  and  thereto.     In  the  note  to  this  caae  tbe  au- 

Mpressed  bis  readiness  to  pay  the  priaoi-  thorttJea  on  what  in  the  (iiication  of  a  good 

pat,  but  had  not  the  mooer  all  in  cash,  tender  are  full;  collected  nnd  uamined. 

part  being  in  the   form  of  bank  checks  Sharp  ■.  Todd,  98  K.  J.  £q.  824. 
which  tbe  mortgagee  refoaed  to  accept  in 
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therefore  it  has  been  beld,  that,  where  the  tender  is  to  be  made  in 
bank-uotes,  a  tender  of  a  larger  note  than  the  sum  due  ia  bad.' 
But  if  the  creditor  does  not  object  to  it  on  that  account,  but 
only  demands  a  larger  sum,  the  tender  will  be  good,  though  the 
debtor  asked  for  change.' 

§  605.  Tondar  mnat  be  Bbsolnta.  It  must  also  appear  that  the 
tender  was  absolute  .*  for  if  it  be  coupled  with  a  condition,  as,  for 
example,  if  a  larger  sum  than  is  due  be  offered,  and  the  creditor 
be  required  to  return  the  change ;  ^  or  if  the  sum  be  offered  in 
full  of  all  demands ;  *  (a)  or  if  it  be  on  condition  that  the  creditor 
will  give  a  receipt  or  a  release;^  or  if  it  be  offered  by  way  of 
boon,  with  a  denial  that  any  debt  is  due;'  or  if  any  other  terms 
be  added  which  the  acceptance  of  the  money  would  cause  the  other 
party  to  admit, —  the  tender  is  not  good.^    But  if  the  creditor 

Bank,  9  Coweo,  SS,  101  ;  Dean  v.  Jimss,  4  B.  A  Ad.  646  ;  Benn  c.  Bee^  7  Dowl.  P. 
a  6J0;  Thorpe  ».  BurRes*.  Unr.  799;  8  DowL  P.  C.  80S. 
1  Bctterbee  v.  Diris,  3  Campt>.  70. 

■  Bl&ck  f.  Smith,  1  Peaks,  S8  ;  Saanden  r.  Grabun,  Goir,  ISl  ;  Cadman  o.  Lttl» 
bock,  5  D.  i  R.  289. 

■  RobiDsan  u.  Cook,  S  Tnant  836  ;  Betterbea  v.  Davii,  8  Campb.  70. 

•  Sutton  B.  Hawkina,  3  C.  &  P.  2£S  ;  Mitchell  v.  KiDft,  6  C,  £  P.  237  ;  ChemiDUit 
V.  Thornton,  2  C.  &  P.  50  ;  Strong  e.  Harvey,  8  Bing.  304  ;  Evans  n.  Judkins,  4 
Campb.  158  ;  Wood  v.  Hitchcock,  20  Wsiid.  47  ;  Robinson  o.  Ferreday,  8  C.  *  P.  762. 

'  RydHr  t.  Ld.  TowDsend,  7  D.  &  R.  US,  per  Buylay,  J. ;  Laiiig  b.  Header,  1  C,  ft 
P.  257  ;  Gritfith  d.  Hodges,  Id.  41&  ;  Thayer  u.  Bmckett,  12  Mnsa.  460  ;  Glasscolt  v. 
Day,  G  Eap.  48  ;  Loring  u.  Cook,  3  Pick.  48 ;  He[>bum  v.  Auld,  1  Cranch.  321 ;  Highau 
D  Badilely.  Cow,  213.  But  see  Richsidiuin  n.  Jacksan,  8  M.  &  W.  2is  ;  Fiucb  a. 
Miller,  5  U.  G.  &  S.  428 ;  Richardson  v.  Boston  Chem.  Lab.,  6  Met  42. 

'  Simmons  v.  Wilmott,  3  Kip.  94,  per  Ld.  Eldon. 

I  Hastings  u.  Tharley,  S  C  &  P.  573,  per  Ld.  Abinger  ;  Huxbam  b.  Smith,  2  CampU 
21  ;  Jennings  v.  Major,  8  C.  J(  P.  61  ;  Brown  e.  Gilmore,  8  GreenL  167.  But,  if  the 
condition  be  that  the  creditor  shall  do  an  act  which  he  ia  boniid  by  law  to  da  Qpon 
payment  of  the  money,  it  ia  n  gnod  tender.  Saunders  r.  Frost.  6  Pick.  259,  270.  A 
tender  made  "  under  protest "  is  absolute,  and  a  good  tender.  Manning  v.  Lunn,  2  C. 
fe  K.  13.  So,  if  a  tender  is  made  as  the  whole  that  is  due,  it  i>i  euffir.ient.  Henwood 
0.  Oliver,  1  Ad.  k  El.  H.  a.  409  ;  Bill  b.  Parker,  3  DowL  h.  s.  346  ;  Bowen  v.  Owen. 
U  Jur.  972  ;  11  Ad.  b  El.  a.  s.  ISO. 

(i)  Noyps  V.  Wyckoff,  114  N,  Y,  204.  to  atop  interest  and  prevent  costs,  it  must 

'Wliei'e  the  defendant  offered  to  pay  a  prom-  be  kept  good  by  him  and  paid  into  conrt 

issory  note  if  an  action  entirely  uncon-  when  De  seeks  aiSrmatire  relief;  and  while 

necteJ  with  the  note  was  discontinued,  it  the  tender  must  be  unconditional  in  most 

wiis  held  bad.     Rose  v.  DilDcan,  49  Ind.  resoects,   yet  it  may  be  accomgianieil  by 

2G9.  such  conditions  as  are  incident  to  the  deM 

It  bos  been  hold  to  be  ■  conditional  of  which  payment  is  tendered.    Tbua,  a 

tender  where  the  defendant  showed  the  tnottgagor,  when  he  tendera   payment  of 

ElaintilT  the  money  and  told  him  he  could  the  mortgage  debt,  has  a  right  to  make  it 

are  it  for  hia  claim.     Tompkins  v.  Batie,  conditional  upon  tbe  eiecntion  of  the  sat- 

11  Seb.  H7.     A  conditional  temler,  as  it  isfaction  of  the  mortgage  by  the  mortgagee. 

amouDts  to  no  tender,  will  not  prevent  the  Balpin  c.  Phenii  Insurance  Co.,  118  N.  V. 

acuruins  of  subsequent  interest.     Flake  tr.  165.     And  a  tender  of  money  in  payment 

Nuse,  51  Tei.  98.  of  any  written  instrument  may  be  made 

So,  if  the  ainoitnt  due  on  a  note  ia  ten-  conditional  upon  the  sorrender  of  the  in- 

dered   on   condLtiou   the  note   is   surren-  atniment.      Bailey  v.  Bacbanan  CouDtjr, 

dered.     Storey  v.  Kre*8on,  55  Ind.  397.  116  K.  Y.  2»7. 
Where  a  tender  is  relied  upon  by  a  penon 


places  bis  refusal  to  receive  the  money  on  some  other  grouc 
than  becaaae  it  is  coupled  with  a  condition,  this  is  evidence  of 
waiver  of  that  objection,  to  be  considered  by  the  jury;'  -whoi 
province  it  is  to  decide  whether  a  tender  was  made  conditionall 
or  not.'  If  there  be  several  debts  due  from  divers  persons  to  tt 
same  creditor,  and  a  gross  sum  be  tendered  for  all  the  debts,  th: 
ia  not  a  good  tender  for  any  one  of  tbem.*  But  if  there  be  severt 
creditors,  who  are  all  present,  and  the  debtor  tenders  a  gross  siit 
to  them  all,  sufficient  to  satisfy  all  their  demands,  which  the 
all  refuse,  insisting  that  more  is  due,  it  is  a  good  tender  to  eac 
one.' 

§  606.  To  whom  t«ndor  to  b»  made.  The  lender  must  be  mad 
to  the  creditor  himself,  or  to  his  agent,  clerk,  attorney  or  tervam 
who  has  authority  to  receive  the  money.'  A  tender  to  the  attoi 
ney  at  law,  to  whom  the  demand  has  been  intrusted  for  collectior 
or  to  his  clerk,  or  other  person  having  charge  of  his  office  an< 
business  in  bis  absence,  is  good,  unless  the  attorney  disclaims  hi 
authority  at  the  time."  (a)  And  generally,  if  a  tender  be  mad 
to  a  person  wliom  the  creditor  permits  to  occupy  his  place  o 
business,  in  the  apparent  character  of  his  clerk  or  agent,  it  is  i 
good  tender  to  the  creditor.^  So,  if  it  is  sent  by  tlie  debtor'; 
house  servaut,  who  delivers  it  to  a  servant  in  the  creditor's  house 
by  whom  it  is  taken  in,  aud  an  answer  returned  as  from  th< 
master,  this  is  admissible  evidence  to  the  jury  in  proof  of  i 
tender.* 

§  607.  Time  of  tendw.  As  to  the  time  of  tender,  it  must,  in  al 
oases,  by  the  common  law,  be  made  at  the  time  the  money  became 

1  Sa^a,  §S  6D1,  604 ;  Richnnlson  n.  JickMn,  S  M.  &  W.  298  ;  B.  C.  6  Dowl.  P.  C 
716  ;  Eckat«in  v.  Bcynolda,  7  Ad.  &  Et.  SO  ;  Cole  r.  BUke,  I  Peiike,  179. 

*  Marsden  n.  Goode,  2  C.  &  K.  IS3 ;  Eckstein  c.  Reynolds,  7  Ad.  &  EL  BO. 

*  Strong  e.  Hnrrey,  3  Bing.  S04. 

*  Blflck  V.  Smith,  1  Ptmkp,  8S. 

*  Goodlund  tp.  Blewitb,  1  Campb.  477.  If  the  clerk  or  Mrvunt  ii  directed  not  t< 
Teceire  the  money,  because  his  master  has  left  tho  demand  vith  ■□  attorney  for  collec 
tion,  still  the  tender  to  him  in  a  good  tender  to  the  principal.  HoHat  d.  Parsona.  : 
Taunt.  S07. 

*  Wiimot  1-.  Smith,  S  C.  4  P.  4G3  ;  Cnaer  v.  Pilling,  4  B.  ft  C.  29  ;  Bingham  i-. 
Allport,  1  Nev.  ft  Man.  S98.  It  in  not  necessary  to  tender  also  the  amount  of  th( 
attorney's  chatve  for  a  letter  to  the  debtor,  dsniiuidlng  payment.  EirtoD  r.  Braith- 
waite,  1  M.  *  W.  310. 

'  Barrett  n.  Deere,  1  M.  b  M.  200. 

*  Anon.,  1  Esp.  849. 

(a)  Notwithstanding  the  discklmer,  it  the  writ  if  a  writ  has  been  made.  Is  snS- 

he  be  in  fact  the  attorney  of  the  crrditnr  cietit,  atthouf^h   the  writ  has  been  sent 

at  the  time,  it  is  a  good  tender.     Hclnitfe  away  for  service,  if  there  is  a  Teasounble 

».  Wheelock,  1  Gray  (Muss.  ,  BOO,  S04.    A  time  to  recall  it  before  it  is  served.    Call  e. 

tender  of  the  amount  due,  aud  the  coat  of  Lothrop,  S9  Me.  434. 


due ;  a  tender  made  after  the  partf  has  broken  Iub  contract  being 
too  late,  and  therefore  not  pleadable  in  bar  of  the  action ; '  tbongfa 
it  stops  the  interest,  and,  bj  leave  of  court,  the  money  may  be 
brought  iu  upon  the  common  rule,  (a)  But  where  the  defendant 
is  not  m  mora,  as,  for  example,  if  no  day  of  payment  vas  agreed 
apon,  and  the  money  has  not  heeu  demejided,  or  if  amends  are  to 
be  offered  for  an  involuntary  trespass,  proof  of  a  tender,  made  at 
any  time  before  the  suit  is  commenced,  is  sufficient  to  support  the 
plea  of  tender.'  In  the  case  of  damage-feasant,  a  tender  ia  good, 
if  made  at  any  time  before  the  beasts  are  impounded,  tiiough  it 
be  after  they  were  distrained.' 

§  608.  SulMvqvwit  dtmmnA  «nd  ratosaL  The  plaintiff  may  avoid 
the  plea  of  a  tender  of  money,  by  replying  e  mbsequent  demand 
and  refutal;  the  burden  of  proving  which,  if  traversed,  lies  upon 
him.  And  he  must  show  tiiat  the  demand  was  made  of  the 
precise  sum  mentioned  in  tlie  replication,  a  variance  herein  being 
fatal.*    He  must  also  prove  t^t  the  demand  was  made  either 

1  Hume  u.  Poploe,  S  Eut,  188,  170 ;  City  Bank  v.  Cutter,  3  Pick.  *1*,  ilS ;  Suffolk 
B«nk  V.  Worrester  Bauk,  S  Pick.  lOS  ;  Dewey  v.  Humnbrer,  Id.  isr  i  Giles  v.  Hania, 
1  Ld.  Rajm.  2Gi  ;  Sareiy  d.  Qo«,  8  Wuh.  140 ;  Onuld  r.  fiinki.  8  Wend.  H2.  AlOtr 
ia  Connecticat,  Tracy  v.  Strong,  S  Conn.  flfiS.  In  aeTsral  of  t)ie  ITntted  SUtea  provision 
has  been  mnde  by  itstnte  for  a  tender  of  the  debt  and  costs,  eren  after  action  brought. 
Bev.  SUt.  HUucbiuetts,  c  100,  fS  14,  IE  ;  Her.  Stkt.  Maioe,  p.  7(17.  And  see  Uay 
0.  Oiutterout,  S  Ham.  (Ohio)  5S3. 

»  Watta  r.  Baker,  Cro.  Car,  28^ 

■  Pilkington  B.  Hastinga,  Cro.  El.  818 ;  Ths  Biz  CMpenten'  Can,  8  Co.  117. 

*  Rivera  v.  Grimiba,  6  B.  &  Aid.  880  ;  Spybey  n.  Hide,  1  Cuupb.  ISl  ;  Coon  n, 
Callairay,  1  Esp.  IIG. 

(a)  The  strict  mlet  of  the  comnion  law  tiee.    Storer  v.  UcGaw,  11  Allen  (U*aa.) 

in  regard  to  a  tender  ad  diem  do  not  apply  6S7.    The    money   should    regularly    be 

at  the  present  day  to  the  ofler  of  payment  brousht  into  court  not  later  than  the  tima 

nndar  a  contract  neceaaar?  to   >ave   the  of  CiUQg  the  rdea.     Gilkeaon  a.  Smith,  15 

rightaof  action.   Duchemin  p.  KendnU,  148  TV.  Va.  44 ;  Pillabury  v.  Willoughhy,  81 

tlaas.  114.     The  costs  of  the  plaintiif,  if  Me.   274.     The  plaintiff  hxa  a  cWit  to 

the  tender  is  made  after  some  costs  bare  have  the  money  at  any  time  ;  and  if  be 

bean  incurrL-d  liy  him  in  proaecuting  his  demands  it  and  it  is  refoaed,  proof  of  this 

claira,  abould  also  be  offered  by  ihe  do-  will  defeat  the  plea  of  tender.     Carr  v. 

fendant.     Eaton  b.  Wells,  22  Bnu  [K.  Y),  Uiaer,  OS  111  804.     A  tender  in  oTxler  to 

123.     Where  the  tender  ia  made  with  a  be  good  must  be  accompinied  by  payment 

view  to  barring  costs  and  intereat,   the  In  the  court  on  the  fiitit  day  of  ttte'tetm, 

amount  tendered  need  not  be  as  large  as  by  the  Statutes  of  the  State   of  Mains, 

tht!  amount  claimed  by  the  plaintiff.    Itia  Qilpatrisk  o.   Kicker,   82  Me.   185.     The 

only  neceaiiary  that  it  should  be  aa  larj^e  as  rule  that  when  the  entire  aum  secured  by 

the  snm  which  the  plaintiff  ultimately  re-  a  mortgage  is  due.  the  tenderof  the  amount 

coven,  incfufJiHir  the  costs.    Ifitiasmaller  unpaid  at  any  time  before  a  tale  in  fors- 

tliiin  this,  it  will  not  be  effectual.     Wright  cloanre  extiuf^ishea  the  lien,  thoueb  lesv- 

n.  Bebrens,  SS  N.  J.  L.  413.  Ing  the  debt  unaffected,  and  that  it  is  not 

The  plea  of  tender  mnit  be  accom-  neceasary  to  keep  the  tender  good  or  to 

panied  with  a  yro/irl  in  eurfo ;  but  the  pay  the  money  into  court,  in  order  to  keep 

failure  to  pay  money  into  court  under  a  the  lien  extinguish eil,  is  stated  in  the  caae 

plea  oF  tender  is  not  a  traversable  part  of  of  Werner  c.  Tuch,  127  N.  Y.  i.i2.     Sea, 

the  plea,  to  be  tried  as  a  question  of  fact  also.  Case  v.  Biganbgtiun,  100  S.  Y.  S4EL 
to  the  jnry.    It  is  an  imgularlty  of  pno> 


Pdr,yCOO^Ie 


by  himself  in  person,  or  hy  some  one  aathorized  to  receire  the 
mouej-  and  give  a  discliarge  for  it.^  A  demand  made  by  letter,  to 
which  ail  answer  promising  payment  was  returned,  was  in  one 
case  held  sufficient;'  but  this  has  since  been  doubted,  on  the 
ground  that  the  demaud  ou^t  to  be  so  made  as  to  afford  the 
debtor  an  opportunity  of  immediate  compliance  with  it.^  If  there 
be  two  joint  debtors,  proof  of  a  demaud  made  upon  one  of  them 
will  support  tlie  allegatiou  of  a  demand  upon  both.* 

§  609.  Tender  of  mpeolfis  artlalM.  Specifie  artlclea  are  tO  be 
delivered  at  some  particular  place,  and  not,  like  money,  to  the 
person  of  tlie  ci'editor  wherever  found.  If  no  place  is  expressly 
mentioned  in  the  contract,  the  place  is  to  be  ascertained  by  the 
intent  of  the  parties,  to  be  collected  from  the  nature  of  tlie  case, 
and  its  circumstances.^  If  the  contract  is  for  the  delivery  of 
goods,  from  the  vendor  to  the  vendee  on  demand,  the  vendor 
being  the  manufacturer  of  the  goods,  or  a  dealer  in  them,  and  no 
placo  being  expressly  named,  the  manufactory  or  store  of  the 
vendor  will  be  understood  to  be  the  place  intended,  and  a  tender 
tliere  will  be  good.  And  if  the  specific  articles  are  at  another 
place  at  tlie  time  of  sale,  the  place  where  they  are  at  that  time  is 
generally  to  be  taken  as  the  place  of  delivery."  But  where  the 
contract  is  for  tlie  payment  of  a  debt  in  specific  articles,  which 
are  portable,  such  as  cattle,  and  the  like,  at  a  time  certain,  but 
without  any  designation  of  the  place,  in  the  absence  of  other  cii^ 
cumstances  from  which  the  intent  of  the  parties  can  be  collected, 
tiie  creditor's  place  of  abode  at  the  date  of  the  obligation  will  be 
understood  as  the  place  of  payment'  And  on  the  same  principle 
of  intention,  a  note  given  by  a  farmer,  payable  in  "/arm  produce" 
without  any  designation  of  time  or  place,  is  payable  at  the  debtor's 
farm.  Indeed  the  «ame  rule  governs,  in  the  case  of  a  similar 
obligation  to  pay  or  deliver  any  other  portable  specific  articles  on 
demaud;  for  the  obligation  being  to  be  performed  on  demand, 
this  implies  that  the  creditor  must  go  to  the  debtor  to  make  the 
demand,before  the  latter  can  be  in  default,^    But  wherever  specific 

t  Coles  p.  Bell.'l  Cuopb.  478  n.  ;  CooreB.  Oallanj,  1  Eap.  IIS  ;  lupra,  S  SOS. 
>  Haywnni  v.  H&f^e.  4  Eap.  98. 

•  EdwaiilBP.  Ypsteg,  Rv.  t  M.  380, 

*  P^irae  B.  Bowles,  1  Stark.  323. 

*  2  Kent,  Comm.  (05,  506  ;  Poth.  Obi.  No.  G13 ;  Goodwin  d.  Holbrook,  J  WcDd. 
877  :  Hnvmrd  «.  Miner,  2  Applet.  325. 

•  2  Keut,  Coram.  605,  SOB;  Poth.  Obi.  No.  612  ;  Ooodwin  p.  Holbrook,  4  Weoi 
877  ;  Howard  v.  Miner,  2  Applet.  32S. 

'  Ibiii. ;  Chipnian  on  Contracbf,  pp.  24-28  ;  Goodwin  «.  Holbrook,  4  Wend.  877, 
880. 

I.  Hopki^^ 
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articles  are  tendered,  if  the;  are  part  of  a  larger  qaantity,  they 
should  be  so  designated  and  set  apart  as  that  the  creditor  may 
see  and  know  what  is  offered  to  be  his  own.' 

§  610.  S«ma  Bubjeot.  If  the  goods  are  eumbroui,  and  the  place 
of  delivery  is  not  designated,  uor  to  be  interred  from  collateral 
circumstances,  the  presumed  intention  is  that  they  were  to  be  de- 
livered at  any  place  which  the  creditor  might  reasonably  appoint ; 
and  accordingly  it  is  the  duty  of  the  debtor  to  call  upon  the 
creditor,  if  he  is  within  the  State,  and  request  him  to  appoint  a 
place  for  the  delivery  of  the  goods.  If  the  creditor  refuses,  or, 
which  is  the  same  in  effect,  names  an  unreasonable  place,  or 
avoids,  in  order  to  prevent  the  notice,  the  right  of  election  is 
given  to  the  debtor;  whose  duty  it  is  to  deliver  the  articles  at  a 
reasonable  and  convenient  place,  giving  previous  notice  thereof  to 
the  creditor  if  practicable.  And  if  the  creditor  refuses  to  accept 
the  goods  when  properly  tendered,  or  is  absent  at  the  time,  the 
property,  nevertheless,  passes  to  him,  and  the  debtor  is  for  ever 
absolved  from  the  obligation.^ 

§  611.  Chuise  of  domioiia.  By  the  Roman  law,  where  the 
house  or  shop  of  the  creditor  was  designated  or  ascertained  as 
the  intended  place  of  payment,  and  the  creditor  afterwards  and 
before  payment  changed  his  domicile  or  place  of  business  to 
another  town  or  place,  less  convenient  to  the  debtor,  the  creditor 
was  permitted  to  require  payment  at  his  new  domicile  or  place, 
making  compensation  to  the  debtor  for  the  increaacd  expense  and 
trouble  thereby  caused  to  him.  But  by  the  law  of  France,  the 
debtor  may  in  such  case  require  the  creditor  to  nominate  another 
place,  equally  convenient  to  the  debtor ;  and,  on  his  neglecting  so  to 
do,  he  may  himself  appoint  one  ;  according  to  the  rule,  that  nemo, 
alterius  facto,  prcegravari  debet?  Whether,  in  the  caae  of  articles 
not  portable,  but  cumbrous,  such  removal  of  domicile  may,  at  com- 
mon law,  be  considered  as  a  waiver  of  the  place,  at  the  election  of 
the  debtor,  does  not  appear  to  have  been  expressly  decided.*  (a) 

1  Veaiey  v.  Harmnny,  7  Oreenl,  Bl. 

»  2  Kent,  Coiiim.  507-B09  ;  To.  Lit.  210  h  ;  Aldrich  v.  Albee,  1  Oreenl.  120 ;  How- 
ard ».  Miner,  2  Applet.  325  ;  Chipman  on  Contracts,  pp.  61-58  ;  Lanih  v.  Lathrop 
13  Wend.  95.  Whether,  if  the  creditor  is  out  of  the  Stnte,  no  (ilace  of  delirery  baving 
been  agreed  upon,  this  cireumstaDi:e  gives  to  the  debtor  the  right  of  iippoititing  the 
place,  quiert ;  and  nee  Bitby  v.  Whitney,  S  Qreeiil.  192;  in  which,  however,  the 
leporter's  marginitl  note  aeeins  to  state  the  doctrine  a  little  broader  than  the  decision 
requires.  It  not  being  necessary  for  the  plaintiff,  in  that  case,  to  nvar  anj  readinen  to 
re<'«ivc  the  goods,  at  any  place,  as  the  contract  was  for  the  payment  of  aanm  of  moasj, 
in  S|>pcifin  articles,  on  or  Before  a  day  certain, 

•  Poth.  on  Ohlig.  Nos.  238,  239,  518. 

*  See  Howard  tr.  Miner,  2  Applet,  S26,  S30. 
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PAST  IV.j  TSND8B.  A89 

§  611  a.  Hods  of  tondar  of  goods.  la  regard  to  the  manner  of 
Under  of  goods,  it  is  well  settled  tliat  a  tender  of  goods  does  not 
mean  au  offer  of  packages  containing  tliem ;  but  an  offer  of  tJiose 
packages,  under  such  circumstances  that  the  person  who  is  to 
pay  for  the  goods  shall  hare  an  opportunity  afforded  him,  before 
be  is  called  upon  to  part  with  his  monej,  of  seeing  that  those 
presented  for  his  acceptance  are  in  reality  those  for  which  be  has 
bai^ined.^ 

>  Isherwood  v.  Whitniore,  11  H.  &  W.  M7,  SGO.     And  laa  s.  a  10  H.  k  W.  7S7. 

Sonthirarth  D.   Smith,   7  Cuih.    (Mass.)  the  obligor  wu  oat  of  the  State,  and  he  Jn 

S98;Gilinores.  Holt,  4  Pict.<Uaas.)  2Gg.  fact  wu  out  of  the  Slat«,  it  waa  held  that 

And  where  the  person  whose  duty  it  is  to  anch  Abeeoce  excused  the  ohligee   from 

make  the  tender  uses  due  diligence,  but  is  further  performance  of  his  part ;  that  he 

tender  should  be  made,  or  any  p 
thonzetl  to  act  in  his  behalf,  t 
aw  requires.    So 

,    ,    tupi-a.      And   where   the    absence,  and  to  notify  the  ohligee  thereof. 

obligee,  in  n  bond,  was  to  "  tender  a  con-  Tuker  e.  Bartlett,  6  Cu«h.  (Hass.)  369~ 
Tcyance  "  within  a  specified  time,  and  S6S.  8m  also  Stone  «.  Spraj^e,  SO  Barb. 
within  that  time  went  to  the  house  of  the  (N.  Y.)  SOB  ;  Holmes  v.  Holmes,  13  Id. 
obligor  with  inch  oonverauce  duly  exe-  137  ;  Uawiy  b.  Baiman,  2G  Penn.  St, 
cuted,  but  did  not  tender  the  same,  becaoM  8G4. 
the  mfe  of  the  obligor  infbnned  him  that 
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TRESPASS. 

§  612.  TrMpaaa  to  ptopertr.  The  evidence  in  actions  of  tres- 
pasa  a^inst  the  person  having  already  been  considered,  under 
the  head  of  Assault  and  Battery,  it  remains  in  this  place  to  treat 
of  tke  evidence  applicable  to  actions  of  trespass  upon  property, 
whether  real  or  personal. 

§  618.  out  of  mUoh  injury  to  posaeulon.  Though  the  right  of 
property  may  and  often  does  come  in  controveray  in  this  action, 
yet  the  gUt  of  the  action  is  the  injury  done  to  the  plaintiff's  po9- 
tetiioTt,  (a)  The  substance  of  the  declaration  therefore  is,  that 
the  defendant  has  forcibly  and  wrongfully  injured  the  property 
in  the  possession  of  the  plaintiff;  and  under  the  general  issue 
the  plaiutiff  must  prove,  (1)  that  the  property  was  in  his  posses- 
sion at  the  time  of  the  injury,  and  this  rightfully,  as  against 
the  defendant;  and  (2)  that  the  injury  was  committed  by  the 
defendant  with  force. 

§  614.  PoHeuion.  (1)  The  posaeision  of  the  plaintiff  may  be 
actual  or  constructive.  And  it  is  cotiatructive  when  the  property 
is  either  in  the  actual  custody  and  occupation  of  no  one,  but 
rightfully  belongs  to  the  plaintiff,  or  when  it  is  in  the  care  and 
custody  of  his  servant,  agent,  or  overBcer,  or  in  the  hands  of  a 
bailee  for  custody,  carriage,  or  other  care  or  service,  as  deposi- 
tary, mandatary,  carrier,  borrower,  or  the  like,  where  the  l«.ilee 
or  actual  possessor  has  no  vested  interest  or  title  to  the  benefi- 
cial nee  and  enjoyment  of  the  property,  but,  on  the  contrary,  the 

(a)  To  constitiite  a  trespass  thrre  miut  title  to  lind  irithant  poBsesainn.  onTthing 

he  a  diaturluDce  ot  the  pUintilTs  jioases-  which  BhowB  tliHt  be  hu  no  title  nil)  derent 

lion ,  which  in  the  caan  ot  prraonnl  prop-  his  action,  ohich  is  bnsed  Bolrly  on  owner- 

prtj  may  be  done  by  an  actual  taking,  a  ahip.     Thus,  a  tax  titlfi,  which  is  primn 

physical   arizing,   or  taking  hold   of  the  /aia<  a  paramount  title,  will  disjiroveH  title 

goods,  removing  them  from  their  owner,  whichisnotaupportedby  possession.  Tolira 

or  by  elerciaing  a  control   or  aathority  v   Duncombe,  H  Mich.   lOt  :   Pad|;ett  r. 

over  them  inconsistent  with  their  owner's  Baker,  1  Tenu.  Ch.  222  ;  anir,  g  303,  n. 

possesaion.      Holmes  r.    Doane.    S   Gray  So,  when  the  plsintilT  relied  on  a  land- 

JMass.),  329,  330;  Collin  n.  Field,  7  Cash,  lord's  lieu  on  chattels  and  a  distress  war- 

( Mass.)  3S5  ;  Codman  v.  Freeman,  S  Id.  rant,  bnt  the  jary  (oand  that  there  was  no 

BOB.     The  imestioa   who   i«  actually  in  actual  posseasipn,  a  tax  lien  will  be  snffi. 

'  D  of  the  land  or  chattels  is  one  of  cieot  defence  for  the  defendant.     Dunning 


for  the  juiT.    Berkey  v.  Aaman,  91  Pa.    v.  fitch,  66  lU.  SL 
St.  431.     If  the  plaintiff  relies  on  a  paper 
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OTUer  may  take  it  into  bis  owd  haDds,  at  hia  pleasure.  Where 
tiiis  is  the  case,  the  general  owner  may  eue  in  trespass,  as  for  an 
injury  to  his  own  actual  possession,  and  this  proof  will  maintain 
the  averment.*  (n)  The  general  property  draws  to  it  the  posses- 
sion, where  there  is  no  interrening  adverse  right  of  enjoyment. 
And  this  action  may  also  be  maintained  by  the  actual  possessor, 
upon  proof  of  his  possession  de  facto,  and  an  authority  coupled 
with  an  interest  in  the  thing,  as  carrier,  factor,  pawnee,  or  sher- 
iff.^ A  tenant  at  will,  and  one  entitled  to  the  mere  profits  of 
the  soil,  or  veatura  terrce,  with  the  right  of  culture,  may  also  sue 
In  trespass,  for  an  injury  to  the  emblements  to  which  he  is 
entitled.8(i) 

§  615.  Same  anbiMrt.  The  general  owner  has  also  a  comtnie' 
ttfe  poaaeision,  as  against  his  bailee  or  tenant,  who,  having  a 
special  property,  has  violated  his  trust  by  destroying  that  which 
was  con^ded  to  him.  Thus,  if  the  bailee  of  a  beast  kill  it,  or  if 
a  joint-tenant  or  tenant  in  common  of  a  chattel  destroy  it,  or  if 
a  tenant  at  will  cuts  down  trees,  the  interest  of  the  wrong-doer 
is  thereby  determined,  and  the  possession,  by  legal  iutendment, 

I  1  Chitty  on  Plead.  ISS,  1»5  (7th  ed.) ;  Lotao  v.  Crou,  2  Campb.  464  ;  Bertie  v. 
Beaumont,  16  East,  33  ;  Aikin  r.  Ruck,  1  Wend.  466  ;  Putnam  c.  Wyley,  6  Johna. 
432  ;  Thorp  v.  Burlinu,  11  Johns.  2SS  ;  Hubbell  a.  Kocheiter,  S  Cowen,  115  ;  Root  o. 
Chandler,  10  Wrrol.  110  ;  Oaer  o.  StonuB,  S  Covr.a,  687  ;  WickhHTH  u.  Freeman,  li 
Johns.  183  ;  Smith  v.  Miltex,  4  T.  R.  480 ;  Corflelcl  v.  Coryell,  4  Wash.  387 ;  Hiiigham 
V.  Spra^ic,  15  Pick.  lO'A  ,  Starr  f.  Jackson,  11  Mass.  519  ;  Walcott  v.  Pomeniy,  2 
Pick.  121. 

s  Wilbraham  I.  Snow,  2  Saund.  47;  Id.  47,  ".*,  n.  (1).  by  WiUiaau  ;  CoIwUIt. 
Reerea,  2  Cnmph.  575.     See  also  LeUhemesa  i'.  Ben?.  33  Me.  SO. 

*  C«  Litl.  4  b  ;  Wilson  u.  Mackreth,  3  Bnrr.  ftiSt ;  Crosby  v.  Wadswarth,  S  Eaat, 
602  ;  Stammem  v.  DizoD,  7  Eut,  200  i  Stewart  v.  Doughty,  9  Johns.  108  ;  StnlUv. 
Dickey,  5  Biiiu.  285  ;  Anatin  d.  Sawyer,  9  Coweu,  39. 

(n)  Warren  r.  Cockrui,  30  N.  H.  879 ;  which  was  not  owned  by  them,  and  they 
Heath  i>.  West,  8  Id.  101  ;  Schlose  v.  hod  ercctinl  a  Bchaol-hausa  on  it  and  sub- 
Cooper.  37  Vt.  623  ;  Foster  v.  Pettibone,  seqnently  took  it  olT  thr  land  and  moved 
30  Barb  (N.  Y.)  SSO  ;  Baitey  o.  Masecy,  it  awav,  it  was  held  that  the  true  owner 
2  Swan  (Tenn.J,  167  ;  BrowniuR  v.  Skill-  of' the  land  could  not  bring  trespass  against 
man,  4  Zahr,  (N.  J)  351;  Thomas  v.  tliem,  becauae  he  had  no  poaseaaion,  Car- 
Suyder,  23  Penn.  St  615.  But  if  Iher*  penter  ir.  Smith,  40  Mich.  639.  The  same 
in  an  adverse  posseBSLon,  it  destroys  the  rule  goTemi  the  extent  of  constructive 
constractive  posses.4inn.  By  a  legal  flc-  pos.'teaaioD  in  actions  of  trespass  to  the 
tioQ,  possession  roUou's  the  title  in  the  realty  sa  in  rpal  actions.  Thus,  if  one  en- 
absence  of  an  actual  posaession  by  any  ters  wrongfully  on  unoccupied  land,  his 
one,  and  this  (instructive  possession  fa  pnasession  extends  constructively  over  the 
sufficient  to  enable  the  oivner  to  niaintaia  whole  tract,  bnt  if  another  then  enters  on 
tnupass  against  a  wrong-doer.  But  there  the  same  land  under  a  coloruble  title,  bii 
can  be  no  constructive  possession  of  lands,  posaesaion  intercepts  and  ends  the  [lOsses- 
of  which  third  patiiies  ate  in  actual  ad-  sion  of  him  who  entered  tortioualy,  except 
Terse  possession.  RuKelea  v.  Sands,  40  aa  far  as  the  pouesf^o  pfifu  of  the  trespasser 
Mich.  559  ;  Davis  v.  White,  27  Vt.  751.  extends.  Earl  v.  Grillith,  52  Vt,  415. 
Thus,  where  Che  officers  of  a  scliool  dis-  (i),  Morrison    v,    Mitchell,    4    Hoiut 
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immediately  reverts  to  the  owner  or  co-tenaat,  and  proof  of  the 
wrongful  act  will  maintain  the  allegation  that  the  thing  injured 
was  in  hie  possession.*  So,  if  one  enters  upon  land,  and  cuts 
timber  under  a  parol  ^reement  for  the  purchase  of  the  land, 
which  he  afterwards  repudiates  as  void  under  the  Statute  of 
Frauds,  his  right  of  possession  also  is  thereby  avoided  ab  initio, 
and  is  held  to  have  remained  in  the  owner,  who  may  maintain 
trespass  for  cutting  the  trees.^  And  generally,  where  a  right  of 
entry,  or  other  right  of  possession,  is  given  by  law,  and  is  after- 
wards abused  by  any  act  of  unlawful  force,  the  party  is  a  tres- 
passer ab  initio; '  but  if  the  wrong  consists  merely  in  the  detention 
of  chattels,  beyond  the  time  when  they  ought  to  have  been  re- 
turned, the  remedy  is  another  form  of  action.^ 

§  616.  Smd*  anbjaob  But  where  the  general  owner  has  con- 
veyed to  another  the  exclusive  right  of  present  pt^session  and 
enjoyment,  retaining  to  himself  only  a  reversionari/  interest,  the 
possession  is  that  of  the  lessee  or  bailee,  who  alone  can  maintain 
an  action  of  trespass  for  a  forcible  injury  to  the  property ;  the 
remedy  of  the  general  owner  or  reversioner  i>eing  by  an  action 
upon  the  case. '(a)  Thus  a  tenant  for  years  may  have  an  action 
of  trespass  for  cutting  down  trees;*  and  a  tenant  at  will  may 
sue  in  this  form  for  throwing  down  the  fences  erected  by  himself, 
and  destroying  the  grass;'  or  tlie  lessee  of  a  chattel,  for  taking 

>  Co.  Litt  57  a;  Id.  200  n,  b;  Connten  oF  Salop  v.  Crompton,  Cro.  El.  777,  7R(  ; 
a.  a  6  Co.  18  ;  Fbillips  d,  Co»ert,  7  Johns.  1  ;  Erwin  v.  Oloistead,  7  Cowen,  229  ; 
Campbell  p.  Proctor,  6  Greenl,  12 ;  Daniela  v.  Pond,  21  FiKk.  367  i  Allen  b.  Carter,  8 
Kck.  17G  ;  Keaj  v.  Ooodtrin,  IS  Mass.  1.  Trespass  vill  lie  by  one  tenant  in  cominan 
against  another,  for  any  aot  of  permanent  injury  to  the  inheritanca,  such  as  makiug 
pita  in  the  common,  di^nR  turfs,  and  the  likc^  whsn  not  done  in  the  lawful  eiercim 
of  a  right  of  common.  Wilkinson  v.  Haggartb,  II  Jar.  104.  A  tenant  at  will,  b; 
refosiiig  to  quit  the  premises,  becomes  a  trespasser.  Ellis  n.  Paige,  1  Pick.  43  ;  Using 
t>.  Stannard,  17  Mass.  282. 

*  SulTem  o.  Townsend,  9  Johna.  S5. 

*  The  Six  Carpenters'  Crm>,  8  Co.  145  ;  Adama  d.  Troeman,  12  Johns.  40S  ;  Malcom 
V.  Spoor,  12  Met.  279  ;    Tubbs  v.  Tube;,  3  Cuah.  438. 

*  GHrdiner  v.  Campbell,  15  Johns,  401. 

*  1  Chitty  on  Plead.  19fi,  IBS  {7th  ed.)  ;  Lienow  o.  Ritchie,  8  Pick.  235, 

*  Evans  V.  Evans,  2  Campb.  491 ;  Blackett  c.  Lowes,  2  U.  &  S.  4Se. 
1  Little  V.  PalisWr,  S  GreeiiL  6. 

(a)  Trespass  will  not  lie  by  ons  tenant  of  this  is  that  the  plaintiff  has   not  aa 

in  common  of  a  chattel  againat  the  othan  exdative  lifFht  of  posneesioa,  evidence  of 

for  breaking  and  entering  the  cloae  and  an    informal    partition  which    has    been 

taking   crops.      Owen  e,   Foster,  13  Vt.  carried  out  by  the  tenants  in  fact,  ia  ad- 

263  ;   Badger  v.  Holmes,  8  Gray  (Mass.},  mJsaible,  as  a  parol  partition  followed  b; 

118  ;  Silloway  p.  Brown,  12  A!Icn  (Mass.),  possession  is  suHicieat  to  sever  the  posaes- 

30.     But  it  will  for  an  actual  ouster.     Er-  sion  so  as  to  give  to  each  tenant  the  right 

win  V.   Olmsted,   7   Cow,   (^.  Y.)   129;  to  the  eichisive  possession  of  his  propiTty. 

McGill  V.  Ash,  7  Pa,  St.  397  ;  Thompson  Grimes  v.  BiUta,  SG  111.  347 ;   Tomlin  v. 

e.  Gerrish,  57  N.  H.  85.    As  tbe  reason  Hilfard,  43  111.  300. 
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and  carrying  it  away  during  the  tenn;^  the  lessor  or  general 
owner  never  being  permitted  to  maintain  this  action  for  an  in- 
jury done  to  the  property  while  it  was  in  the  possession  of  the 
lessee  or  of  a  bailee  entitled  to  the  exclusive  enjoyment. ^ (a) 
But  the  existence  of  a  mere  easement  in  land  will  not  impair  or 
affect  the  possesBion  of  the  owner  of  the  soil.  Thus,  for  exam- 
ple, the  existence  of  a  public  way  over  the  plaintiff's  land  will 
not  prevent  him  from  maintaining  an  action  of  trespass  against 

I  Corfield  n.  Coryell,  4  Wosb.  371,  387  ;  Ward  D.  Macauley,  4  T.  R.  4B9  ;  Gordon 
V.  Harper,  7  T.  R.  B. 

»  Ibid.  ;  Cumpbell  v.  Arnold,  1  John*.  611  ;  Tobey  p.  Web«ter,  8  Johns.  468.  But 
tbu  owner  or  the  aubtioil  may  muntain  treipius  agsinat  one  who  has  tho  excIusEre  right 
to  thp  possession  of  tliH  aurrace,  ao,  for  ezsmpli:,  to  cut  the  grass,  if  the  latter  aliould 
malts  holes  in  the  earth  of  snch  a  depth  aa  to  penetrate  into  the  subsoil,  and  so  inter- 
fere with  the  rights  of  the  owner.  Cox  r.  Glue,  12  Jur.  185  ;  5  M.  G.  Ji  S.  633.  It 
the  injury  merely  atTects  the  Burfiice,  and  not  the  Bubsoil,  as,  by  riding  over  it,  the 
remeily  belongs  only  to  the  owner  of  the  surface.  Ibid.  ;  Lyford  v.  Toothaher,  89 
Me.  28. 

(<i)  So,  vhen  there  is  evidence  in  the  held  that  the  father  atitl  had  posprasion. 

case  tending  to  show  that  a  teniint  has  So  in  Norton  v.  Crsig,  eS  Mc.  275,  whtre 

actually  taken  possession  of  the  land  in  a  man  lived  on  a  farm  owned  hy  hia  wile, 

auestion  under  a  lease  Trom  the  plaintiff,  nnd  carried  it  on  as  if  it  were  hia  own,  the 

le  court  should  submit  the  question  of  posspsiiion  was  held  lo  )«  still  in  her. 
who  was  in  possession  at  the  tinie  of  the         A  mortj^agee,  not  in  possession,  may 

treapaas  complained  of,  to  the  jury,  and  if  maintain  trespass  nf^nst  one  who,  under 

it  is  found  that  the  tenant  is  in  jiosses-  authority  froni  the  mongaaor,  renioTes  a 

■ion,   the  pbintiff   cannot  maintain   bin  building  erected  on  the  land  by  the  mort- 

action  unless  there  is  some  injary  to  the  gngor  alier  the  execution  of  the  mortgage 

reversioQ.     Gould  v.  Sternberg,  4  111.  App.  (Cole  n.  Stewart,  II  Cush.  (Mass.)  181)  ; 

430.  and  ngninat  the  murt^nr  for  cutting  and 

There  is  much  conflict  in  the  cases  in  carrying  to  market  timher  trees  standing 

deciding  what  is  the  tnie  relation  of  the  on  the  premises.   P^  v,  Robin!>on,  10  I<C 

owner  and  the  occupant  of  lands  when  the  99,   103.     See  also  White  o.  Livingston, 

eropi  are  to  be  divided  between  them  in  Id.   259  ;  Northampton   Papier  Mills,  Ac. 

shares  or  proportions  from  time  to  time  ea  c.   Ames,   8    Met.    (Mass.)    1;    Perrv  o. 

they  are  gathered.     A  full  statement  of  Chandlpr,   2    Cush.    (Mass.)   237.      The 

the  results  derived  from  these  esses,  and  a  administrator  of  a  mortgagee  of  real  estate, 

number  of  the  authorities,  nill  be  fonnd  who  has  obtained  jodgment  and  possea- 

in   Taylor,  Landl,  *  Ten.  j  24  and  note.?,  sion  for  foreclosure,  can  mainlain  tn-sjiasa 

See  also  Taylor  d.  Bradley,  39  N.  Y.  129,  agninst  an  heir'at-law  of  the  mortgngee, 

Woo-imfT,  J.     in  general,  aucli  agreements  for  cutting  and  carrying  away  wooil  and 

ahould  be  interpreted  by  the  ordinary  rale  timber  from  the  mortgaged  premises,  the 

of  construction,  according  to  the  intention  possession  during  the  time   necessary  to 

of  the  parties.      Where  they  take  the  usual  foreclose  the   mortgage  being  wholly  the 

form  of  lease  with  a  return  of  rent  in  kind,  possession  of  the  aJminiftintor.     Palmer 

they  should  l>e  BO  construed  ;  where  they  ti.   Stevens,   11   Id.   147,   150.      See  also 

are  manifestly  contracts  for  work  and  la-  Weiitworth    v.    Blanchard,   37    Me.   14; 

bor,  anr)  a  share  of  the  proHts  is  given  for  Bigelow  v.  Hiltman.  Id.  E2  ;   Blaisdell  v. 

the  labor,  they  should  be   so  interpreted.  Kobei-t^  Id.  239.      If  the  bailee  of  a  chat- 

N  J.  Midland  Ry.  Co.  v.  Van  Syokle,  S7  tel,    who   has  no    right,   aa   against  the 

N.  J.  1,.  496.  bailor,  to  retain  or  dispose  of  it,  mortgage 

In  Russell  v.  Scott,   9  Cow.   (N.  Y.)  it  as  security  for  hU  own  debt,  and  the 

27S>    where    the    plaintiff,   nn    old   men,  mortgaece  take  possession  under  the  mort- 

lived  with  his  sona,  who  worked  the  farm  gage,   the   bailor  may   maintain   trespeaa 

and  took  care  of   him  and  his  wife,  the  against  the  mortgagee  without  a  previous 

title  remaining  in  the  father,  and   there  demand.      Stanley   v.    Gaylord,   1   Cash. 

being  no  contract  which  rested  the  exclu-  (Mass.)  536. 
sive  ri(;ht  of  pcswsaiou  in  the  •ons,  it  was 
VOL.  n.  —  IS 
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a  stnwger,  who  diga  tip  the  Boil,  or  ereeta  a  buildii^  within  the 
limits  of  the  high  way  ;>  (a)  aad  proof  of  the  plaintiff's  jxisaes- 
sioa  of  the  land  adjoining  the  highway  is  preBumptire  evidence 
of  bis  possesaion  of  the  soil  ab  medium  JUum  vi(e.^{b) 

§  61T.  Bams  BubjeoL  Where  the  subject  of  the  action  is  a 
partition  fence  between  the  lands,  of  two  adjoining  proprietors,  it 
is  presumed  to  be  the  common  property  of  both,  unless  the  coa- 
tr&Tj  is  shown.^  If  it  is  proved  to  have  been  originally  built 
upon  the  lanl  of  one  of  them,  it  is  his;  but  if  it  were  built 
equally  upon  the  land  of  both,  though  at  their  joint  expense,  each 
is  the  owner  in  severalty  (rf  the  part  standing  on  his  own  land.* 
If  the  boundary  is  a  hedgey  and  one  ditch,  it  is  presumed  to  belong 
to  him  on  whose  side  the  hedge  is ;  it  being  presumed  that  he 
who  dug  the  ditch  threw  the  earth  upon  his  own  land,  which 
alone  was  lawful  for  him  to  do,  and  that  the  hedge  was  planted, 
as  is  usual,  on  the  top  of  the  bank  thus  raised.'  But  if  there  is 
a  diteh  on  each  side  of  the  hedge  or  no  ditch  at  all,  the  hedge  is 
presumed  to  be  the  common  property  of  both  proprietors."  If  a 
tree  grows  so  near  the  boundary  tine,  that  the  roots  extend  into 
the  soil  of  each  proprietor,  yet  the  property  in  the  tree  belongs 

'  Oortelyou  v.  V«D  Brandt,  2  Jobo*.  867,  !M  ;  Gldney  t>.  Earl,  12  Weni  88  ;  Qro»e 
tr.  Wtat,  7  THUDt.  SB  ;  3b:ven><  d.  Wbintler,  II  East,  SI  ;  Kobbins  v.  Boraun,  1  Pii-k. 
122  ;  Ailsou  o.  Emeraon,  6  Pick.  S7  i  Terli-y  v.  CbaQiller,  S  Mass.  4S1. 

■  Cook  0.  Oreen,  11  Piice.  73S;  HmuUun  v.  Headle;,  Holt,  Cas.  46S  ;  Oraao  ■. 
Wwt,  7  Tnunt.  39. 

■  WiltJiliIre  ».  SiJford,  8  B.  k  C.  249,  n.  a;  Cubitt  t.  Porter,  li  207. 
<  Msttfl  i>.  HBwkins,  5  Taunt  20. 

*  Vowles  D.  unier,  S  Taunt,  183,  per  Lawnnce,  J. 

•  Archbold's  N.  P,  328. 

(a)  Hunt  V.  Kioh,  SS  Ua.  196.  A  (b)  k  tallroMi  oorpontion,  bnOiliDit 
tailroad  corporation  has  a  liKbt  to  cat  the  and  miintainin^  as  part  of  their  road  a 
trms  Slowing  in  cha  atrip  of  land  which  bridge  acrom  a  nver,  in  such  manner  as  to 
they  have  uiken  far  their  road,  whether  obetniet  the  passage  of  the  icater,  are  liable 
auch  trees  are  for  shade,  ornanistit,  or  fruit,  to  an  action  of  tort  by  the  owner  of  the 
and  whether  such  cuttine  be  at  the  time  land  thenby  flowed,  anlen  they  show 
of  kyiug  out  their  track,  or  afterwards  ;  that  they  have  taken  reasonable  precnn- 
and  the  burden  of  iiroof  does  not  rest  on  tion*  to  prevent  unneceasarv  damage  ta 
the  corpomtion  to  show  that  the  trees  were  his  land.  In  sach  caiieB  it  is  for  the  dp- 
cut  for  thapurposBS  of  the  road.  Bniinnrd  fendanta  to  ahowthat  their  acts  are  strirtly 
*,  Clapp,   10  Cush.  (Mass.)  6,   11.     One  within  the  powers  conferred  by  their  char- 

Craon  hul  a  rij^ht  of  way  over  another's  ter.  Mellen  n.  Westfrn  R.  R.  Cor;).,  i 
id.  The  owner  of  the  soil,  nnd  the  pos.  Gray  (Mass. ),  801  ;  Hsmh  ■.  Boston,  ftc 
sessoT  of  the  easement,  joined  in  erecting  a  ft.  S.,  2  Id.  bli.  See  also  Braiiiaril  «. 
gate  acnm  snch  way,  the  owner  of  the  soil  CJapp,  10  Cush.  {Mass.)  6.  And  such  ■ 
promising  that  it  should  lemain.  Heaiib-  corporatiom  is  liable  aa  a  treapassfr,  for 
sequently,  without  the  oonaent  of  the  entering  apon  land  for  the  purpose  of  con- 
owner  of  the  right  of  way,  remored  stmeting  its  road,  if  the  written  location 
the  gate,  and  the  latter  brought  trespass  does  not  cover  the  land  so  entered  n|N>a. 
against  him,  and  it  was  held  that  it  Hazen  c.  Boston,  &G.  R.B.,SOrBy  (Uaas.}, 
would  not  lie.  Dietrich  c.  Berk,  24  674,  GSL 
Penn.  St  470. 


to  the  owner  of  the  land  in  which  the  tree  was  originally  sown 
or  planted.  ^  But  if  the  tree  stands  directly  npon  the  line  between 
adjoining  owners,  bo  that  the  line  passes  through  it,  it  is  the 
common  property  of  both,  whether  it  be  marked  as  a  boundary  or 
not;  and  trespass  will  lie,  if  one  cats  it  down  without  the  con- 
sent of  the  other.* 

§  618.  Here  poueHloD  good  againat  ■tnuiEer.  It  may  further 
be  observed,  that  proof  of  an  actual  and  exclusiTe  pogsetnon  by 
the  plaintiff,  even  though  it  be  b^  wronrj,  is  sufGcient  to  support 
this  action  againtt  a  mere  etranger  or  wrong-doer,  who  has, 
neither  title  to  the  possession  in  himself,  nor  authority  from  the 
legal  owner.' (a)  And  where  both  parties  rely  on  a  title  by  mere 
possession,  without  any  evidence  of  a  legal  title,  a  contract  by 
one  of  them,  to  purchase  the  land  from  the  true  owner,  ia  admis- 
sible ia  evidence  to  show  the  character  of  hia  possession.*  So 
the  possession  of  her  bedroom  by  a  female  serrant  in  the  house, 
it  seems  will  be  sufficient  to  entitle  her  to  maintain  this  action 
against  the  wrong-doer,  who  forces  himself  into  it  while  she  is 
in  bed  there."  (6)  The  finder  of  goods  also,  and  the  prior  occu- 
pant of  land,  or  its  produce,  has  a  sufficient  possession  to  main- 


>  Holilero.  Contci,  1  M.  &  Malk.  IIS;  Masten 
also  Dig.  lib.  ih'u.  tit.  7,  I.  S,  $  2,  witli  wliivb  aj 
Of  exiHMnded  bv  Prof.  Cooper,     See  Cooper's  Jaiitiiiiaii,  ^.  ou. 

'  Uriffin  ».  bilbj,  12  N.  H.  *S4. 

■  Gntlinni  v.  ViMt,  1  East,  244 ;  Barker  e.  Birkbeck,  3  Burr.  155S,  IGflS ;  Catteris 
V.  Cowner,  4  Taunt.  G47  ;  Revett  v.  Brown,  G  BiiiK.  9  ;  Tannsend  o.  Eema,  2  Watts, 
181)  ;  BaniHUble  d.  Thacher,  3  Met  239  ;  Shrewsbuiy  «.  Smith,  14  Pick.  287;  Fiake 
B.  Small,  13  She.pl.  4G3  ;  Brovn  if.  Ware,  Id.  411. 

*  Moore  b.  Moore,  8  Shopl.  3M). 

•  LewU  B.  Ponafort,  8  C.  &  P.  637. 


l")  Sireetland  c.    SteUon,   IIS   Mau.  posaeBaioD,  and  tlie  derendante,  iritlioDt 

49  ;  Clanrey  v.  Houdlette,  39  We.   461  ;  showinjf  any  title  in  themaelveH  or  former 

Tyson  o.  Shiixv.  6  Md.  S40  :   Unnnl  v.  possession  of  tbeira,   offer  adroiasions  of 

Cmsaland,    10  *Tbt.    462;     Hubbard   v.  the  plaintifl's  vendor  that  the  goods  nere 

Little,  9  Cn.ih.   (Mnsa.)  476;   Bowlrv  v.  rminlulently  sold  lo  him,  these  adioiasiona 

Walker,  S  Alli-n  (Uiuu.),  21  ;  val.i  637  ;  will  not  be  received.     Wustland  f.  PoCter- 

Kilharn  n.  Benpi',   8   Gray,    41.^     So,  as  field.  9  W.  Vs.  483. 

ajtainat  a  irronz-doer,  a  plaintiff  may  r<>ly  (A)  In  those  States  where  a  married  wo> 
upon  a  possession  of  the  land  described  man  is  by  law  cajiable  of  holding  property 
in  the  writ,  by  rirtiie  of  an  oral  license  in  her  own  right,  she  haa  anch  posBeaaion 
from  the  owner  of  the  premise*.  Bat  in  nnder  deeda  from  her  husband  and  herself 
BUf.h  a  case,  if  the  dpfrndant  offera  to  jointly  to  her  son,  and  from  her  son  tn  her- 
justify  under  a  writ  of  possession  Founded  self,  in  her  own  right,  as  will  support  an  ae- 
on B  deed  given  by  the  owner  to  a  third  tion  of  trespasa  against  one  who  does  not 
party  prior  to  the  oml  license  to  the  plain-  attempt  to  show  title  in  himself,  although 
tiff,  the  d'-ffndant  will  be  snccessrul,  and  the  transfer  may  have  been  framhilently 
the  plaintiff  cannot  object  to  the  intro-  made  to  get  the  property  out  of  reach 
dnetion  of  the  deed.  Wooilside  B.  How-  of  the  hunhand'a  creditors.  Chicago  e. 
ard,  68  Me,  160.     And  if  the  plaintiff  haa  HeOimw,  76  lU.  366. 
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taia  this  ftctioD  against  aay  person  except  the  true  owaer.'(a) 
And  the  owner  of  the  seashore  has  the  poBsession  of  wrecked 
property,  ratione  soli,  against  a  stranger.'  The  wrongful  pos- 
sessor, however,  though  he  be  tenant  by  sufferance,  has  no  such 
remedy  against  the  rightful  owner,  who  resumes  the  posses- 
sion-,'(£)  though  this  resumption  of  possession  will  not  defeat 
the  prior  possesaor's  action  of  trespasB  against  a  stranger.*  (e) 

§  618  a.  DMoilptloii  of  oloaa.  In  trespass  quare  elauavm  f  regit, 
if  the  close  is  particularly  described  by  its  boundaries,  it  will  be 
necessary  to  prove  tliein  as  laid;  for  if  one  may  be  rejected,  they 
all  may  be  disregarded,  and  the  identity  lost;  but  it  will  not  be 
necessary  to  prove  a  title  to  the  entire  close."  The  identity,  thus 
necessary  to  be  established,  may  be  proved  by  the  testimony  of 
any  competent  witness  who  is  acquainted  with  the  lines  and 
monuments  of  the  tract* 

§  619.  Hers  right  of  antry  no  powMHlon.  But  though  SUCh 
proof  of  possession,  actual  or  constructive,  will  maintain  the 
averment  of  the  plaintiff's  possession,  yet  a  mere  right  of  entry 
on  landa  is  not  sufficient.  Hence  a  disseisee,  though  he  may 
maintain  trespass  for  the  original  act  of  disseisin,  cannot  have 
this  action  for  any  subsequent  injury,  until  he  has  acquired  the 
possession  by  re-entry;  which  will  relate  back  to  the  original 
disseisin,  and  entitle  him  to  sue  in  trespass  for  any  intermediate 

>  2  Smind.  47  &,  c,  d,  note  b?  Willinms  ;  RackhiuT^  t>.  Jesaap,  3  Wils.  332. 

*  Barker  t>.  Itntes,  13  Pirk.  255.  But  where  a  rail  of  bank-notes  was  dniiipcd  and 
lent  in  a  shop,  by  h  tntiiaieiit  Htmnger,  anrl  ■fterwards  found  and  picknl  up  by  annther 
customer,  it  wn.i  held  thnt  the  latter  was  entitled  to  the  cnstodj  of  them,  (tgaiDat  the 
shop-keeper,  vho  clnirix^  thrm  mfunis  soli  ■  the  ■pUat  where  a  lost  article  ii  found 
constituting  no  eieeption  to  the  eeneml  rule,  that  thn  finder  is  entitled  to  the  cnstody, 
against  all  but  the  true  owiitr.     BriJges  d.  Hawkean'orth,  15  Jur.  1079. 

*  Taunton  v.  Costar,  7  T.  R.  131  ;  Turner  i.  Heymott,  1  Biug.  153  ;  SailipH>n  «. 
Henry,  13  Pick,  36. 

*  Cutta  «.  Spring,  IS  Mau.  IS.*).  Tn  trespass  quart  elmaata  fitgit,  iT  title  to  the 
freehold  is  asaertvd  hy  eneh  party,  the  burden  of  proof  is  on  the  defendant  to  make  oat 
that  the  title  is  in  himstlf.  If  each  party  shows  a  title  precisely  equal  to  the  other, 
the  defendant  hila.      Heath  p.  Williamii,  12  Shepl.  SOS. 

>  See  anU,  vol.  i.  %  62  ;  Wheeler  v.  Ita«ell,  7  N.  H.  615  ;  Tyson  «.  Sbaeey,  5 
Md.  540. 

'•  I.eadbetter  o.  Fitzgerald,  1  Pike,  44S. 

(i)  Neither  party  showingapapertitle,  rangement  and  gave  the  possesaor  natic« 

the  whole  case  must  turn  on  the  question  to  quit,  this  is  not  proof  Inat  the  tetisncy 

or  the  date  auJ  nature  of  the  several  pos-  wu  terminated  so  as  to  charge  the  pas. 

sessiaus,  set  up  by  the  parties  respectively,  sesaor  as  trespasser,  nntU  the  crops  which 

Illinois,  &i:.  Ky.  Co.  e.  Cobb,  82  111.  183.  he    has   planted    hare    been    harretted. 

(i)   Where    there    U   proof   that,    by  Berkey  f.  Auman,  91  Pa.  St  «1. 

family  arrangement,  one  of  a  family  occu-  (e)  One  who  has  only  a  right  of  way 

pied  and   cultivated    land    belonging  to  over  the  locu*  <*  que  cannot   maintain 

another,  and  took  the  care  and  aupport  trespass  :   it  shoald  be  branght   by  tho 

of  such  owner   upon   himself,   and   that  owner  of  the  fee.     Horgao  D.  Boyei,  ftS 

the  owner  afterwards  terminated  the  at-  He^  ISl. 
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wrong  to  the  freehold. '  (a)  Hence,. also,  a  deed  of  mere  release 
and  quitclaim,  without  proof  of  possession  at  the  time  by  the 
grantor,  or  of  an  entry  by  the  grantee,  though  admissible  in  evi- 
dence, is  not  sufficient  to  prove  a  possession.^ 

§  620.  Anlmola  fera  natnr».  If  the  animals  ferm  natures  are 
the  subject  of  this  action,  the  plaintiff  must  show,  either  that 
they  were  already  captured,  or  domesticated,  and  of  some  value ; 
or,  that  they  were  dead;  or,  that  the  defendant  killed  or  took 
them  on  the  plaintiff's  ground;  or,  that  the  game  was  started 
there,  and  killed  or  captured  elsewhere,  the  plaintiff  asserting 
his  local  possession  and  property  by  joining  in  the  pursuit*  But 
pursuit  alone  gives  no  right  of  property.  Therefore  where  one 
was  hunting  a  fox,  and  another,  in  sight  of  the  pursuer  killed 
and  carried  him  off,  it  was  held  that  trespass  could  not  be  main- 
tained against  him.*(&)  So,  where  the  parties  were  owners  of 
several  boats  employed  in  fishing,  and  the  plaintiff's  boat  cast  a 
seine  round  a  eboal  of  mackerel,  except  a  small  opening  which 
the  seine  did  not  quite  fill  up,  but  through  which,  in  the  opinion 
of  experienced  persons,  the  fieh  could  not  have  escaped ;  and  the 
defendant's  boat  came  through  the  opening  and  took  the  fish ;  it 
was  held  that  the  plaintiff's  possession  was  not  complete,  and 
that  therefore  be  could  not  maiatain  trespass  for  the  taking.^ 

>  Lifurd's  Cue,  11  Co.  61;  S  Bl.  Comm.  210;  Bigelow  v.  Jones,  10  P[ck.  101 ; 
Blood  ».  WooU,  1  Met.  628  ;  Kfnnubeo  Prop'ra  v.  CrII,  2  Masa.  486.  AuJ  sue  Taylor 
v.  TowQsvDd,  8  Mb3».  411,  415  ;  Tyler  v.  Smitli,  3  Met  GB9;  King  i'.  Baker,  25  Peun. 
St.  186.  But  the  ilisseiwr  dues  Dot,  by  the  disseisio,  itcquire  any  right  to  the  rents 
and  |iro6U,  nor  to  trees  seveiinj  by  him  or  by  anntbei  from  the  freehold  ;  bnt  the 
otrngr  may  take  them.     Bi-on'D  c  Ware,  12  Sbcpl.  411. 

1  Marr  v.  Boothby.  1  Ap|ilet.  150. 

■  Ireland  v.  HiKgina,  Cro.  El.  125:  Grynies  v.  Shack,  Cro.  Jac  2S2  ;  Churchnard 
v.  Studdy,  14  East,  249;  6  Cum.  Dig.  S86,  Treapaas,  A.  {1);  Sutton  b.  Moody, 
2  Salk.  6&6;   Pierson  v.  Poat,  3  Qaines,  175. 

•  Pierson  b.  Po»t,  3  Caines,  175. 

*  Young  tr.  Uichena,  1  Dav.  &  Meriv.  592;  b.  C.  0  Ad.  &  El.  N.  8.  600;  po$t,  vol.  iu. 
S  103. 

(n)  Bat  ir  one  Uvfully  entitled  to  pos-  eniry  in  an  action  of  trrapa-tK,  though  hia 
session  can  make  peacealile  entry,  even  wrongful  entry,  combined  with  hia  paper 
while  Hnotlier  is  in  occupation,  the  entry,  title,  will  prcTcnt  the  iHucisor  from  bring- 
in  contpni(ila(ion  of  law,  restorea  him  to  ing  a  writ  of  entry,  liawson  «.  Putnam, 
complete  |>oxsessian,  and  it  ia  not  unlawful  128  Mnsa.  552. 

for  him  to  resort  to  such  means,  short  of         (6)   Rut  when  a  wild  animal  baa  Wrii 

the  employment  of   force,  as  will  render  captured,  it  becomes  the  property  of  its 

further  occupation  by  the  other  imprscti-  captor.     Utery  v.  Jones,  61  111.  403. 
cable.      Cooley,  Torts,  p.  823;  Steams  v.  A  dog  ia  the  property  of  his  owner  in 

Sampson,  S9  Me.  568;    Illinois,  &c.  Ry.  auch  a  aenae  that  he  niav  recover  damages 

Co.  t.,  Cobb,  94  111.  53.  from  one  who  wrongfully  kills  tbe  dog. 

Where  one  who  bos  ■  ^ood  paper  title  and  the  value  of  Che  dog  la  for  the  jury, 

conveyed  to  him  hy  a  disseised  grantor  on  evidence  to  that  point.     Spray  v.  Am- 

snters  upon  the  land,  and  gets  poasoBsion  ""  '"  """    "  ■— ''      •'    '— 

against  the  disseisor,  he  is  liable  for  such 
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§621.  Fora*.  (^)  The  plaintiff  must,  in  the  next  place, 
prove  that  the  iDJury  was  eommiUsd  by  the  defendant,  with 
force.  And  the  defendant  will  be  chai^eable,  if  it  appear  that 
the  act  was  done  by  his  direction  or  conunand,  or  by  bia  servant 
in  the  course  of  his  maater'a  busineaa,  or  while  executing  his 
orders  with  ordinary  care ;  or  if  it  be  done  by  his  domestic  or 
reclaimed  animals. '(a)  So,  if  the  defendant  participated  with 
others  in  tlie  act,  though  it  were  but  slightly;  or,  if  be  procured 
the  act  to  be  done  by  inciting  others.*  (A)  But  it  seems  that  per- 
sona entering  a  dwclling-hoase  in  good  faith,  to  assist  an  officer 
in  the  service  of  legal  process,  are  not  trespassers,  thou^  he  en- 
tered unlawfully,  they  not  knowing  bow  he  enter^.^  So,  if  the 
defendant  unlawfully  exercised  an  aatfaority  over  the  goods,  in 
defiance  or  exclusion  of  the  true  owner,  as  where,  being  a  con- 
stable, he  levied  an  execution  on  the  plaintiff's  goods  in  the 
hands  of  the  execution  debtor,  who  was  a  stranger,  taking  an  in- 
ventory of  them,  and  saying  he  would  take  them  away  unless 
security  were  given;  though  he  did  not  actually  touch  the  goods, 
he  is  a  trespasser.  *(c)    So,  if  the  defendant  were  one  of  several 

I  Ore);or7  v.  Piper,  9  B.  &  C.  591 ;  Btoagbton  p.  Whkllon,  8  WbdiL  474  ;  0  Com. 
Dig.  892.  Tres|iasg,  C.  (1)  ;  Root  v.  Cbandier,  ID  Wend.  110.  Where  the  allmdoti 
was,  that  the  defendBnt  struck  the  pluntift's  cow  wvenl  blows,  whereof  abe  dieJ,  and 
the  uvidesce  was,  that,  alter  the  beating,  which  was  nn merciful,  the  plaintiff  killed 
the  cow  to  xborten  her  miseriei,  it  wae  held  do  Tariaiice.  Hancock  t.  Sondutll,  4  D. 
k  R.  202. 

»  FlewBler  o.  Royle,  1  Canipb.  187;  Stonebooae  b,  Elliott,  0  T.  B.  315;  Panoni  b, 
Llojd,  3  Wite.  341;  Barker  v.  Brahaiu.  Id.  S6S.  Evidence  of  the  conduct  of  tba 
parliea  before  the  tresnua  ia  receivable,  if  it  had  refflrence  to  the  traapaii*;  bat  evi- 
dence of  the  conduct  of  one  of  Bereral  treepaeari^  long  nftet  the  treipasa,  ia  not  recetv- 
ftble  lucatnat  the  otheiB.     Newton  v.  Wilson,  1  C  &  K.  637. 

■  Ovstead  Tt.  BhHcl,  13  Mesa.  S20,  524, 

*  WirtriLiRhBra  b.  Lafoy,  7  Cowan,  735  ;  Miller  V.  Baker,  I  Met  37  ;  Oibha  ». 
Chase,  10  Mnss.  125  ;  Rohinaon  v.  UansField,  13  Pick.  139  ;  PhiHim  v.  Hall,  S  Wend. 
610.     And  see  Bosnian  i>.  WUkrd,  10  Pick.  16S  ;  Buid  d.  Sargsant,  tO  ShepL  32S. 

(d)  An   attorney  Who  directs  a  con-  (A)  Those  who  volunteer  to  awist  k 

•table  OS  to  the  manuer  of  Disking  a  levy  person  in  a  treepnss  cannot  he  heard  to 

ii  answerable   in   trenpasi  if  the   levy  is  aay  that  they  did  it  in.ftood  faith,  not 

UDlawfiil.     So  if  be  adopts  init  ratified  knowinf;  it  to  lie  a  treapasa.     Wall>nl  *. 

the  acts  of  the  constable ;  as  if.  with  full  Wortbmai],  84  111.  44S. 

knowledge  that  the  levy  is  unlawful,  he  <e)  If  the  evidence  shows  that  an  offi- 

tskes  the  proi^eeds  of  the  sale  frocn  the  cer  went  outside  his  precept,  as  if,  when 

officer,  and  refuses  to  allow  him  lo  ps;  commuideil  to  attach  the  gooda  of  A,  he 

them   to   the  true  owner.      Ferriman   v.  takes  the  goodaof  B,  he  ixa  tiKpaaser  ;  bat 

Fields,  3  111.  App,  2S2.     The  same  ia  true  if  he  takes  the  identical  ffoods  descrihed 

of  the  creilitor  who  directs  the  levy  or  in  the  writ,  though  they  have  been  pre- 

ratifiea  it  hy  takiug  the  )m>ceeda  with  full  viously  attached,  if  they  are  still  to  all  ap- 

knowledge,     Bnt  this  order  or  mtifiisition  pearancea  in  the  posnession  of  the  defendant 

must  be  proved;  there  is  no  presumption  named  in  hia  writ,  he  ia  not  liable  in  trea- 

that  the  cnnstable  was  under  the  orders  of  psMw    Oagdod  v.  Carver,  43  Cann.  S4. 
either  the  attomfy  or  creditor.      Bach> 

auan  v.  Goenig,  3  I'lL  App.  UC  ^ 


partner*  in  trade,  and  the  act  were  done  by  onfe  of  the  firm,  pro- 
vided it  were  of  the  nature  of  a  taking,  available  to  the  parCner" 
ship,  and  they  all  either  joined  in  ordering  it,  or  afterwards 
knowingly  participated  in  the  benefit  of  the  aot^  this  ie  evidence 
of  a  trespass  by  all.'  But  if  a  servant  were  onlefed  to  take  tha 
goods  of  another,  instead  of  which  he  took  the  goods  of  the  de- 
fendant,  the  master  will  not  be  liable;  unless  in  the  case  of  a 
sheriff's  deputy,  which  the  law,  on  grounds  of  public  policy,  has 
made  an  exception.^ 

§  622.  Wrongfai  intent.  It  will  not  be  necessary  for  the  plain* 
tiff  to  prove  that  the  act  was  done  with  any  wrongful  intent;  it 
being  sufficient  if  it  was  without  a  justifiable  cause  or  purpose, 
though  it  were  done  accidentally,  or  by  mistake."  (a)  And  though 
the  original  entry  or  act  of  possession  were  by  authority  of  law, 
yet  if  a  subsequent  act  of  force  be  unlawfully  committed,  such  as 
would  have  made  the  party  a  trespasser  if  no  authority  or  right 
eiisted,  be  is  a  trespasser  ab  initio.*  If  the  authority  were  a 
license  in  fact,  the  remedy  is  not  in  trespass,  but  in  an  action 
npon  the  case.'  Nor  is  it  necessary,  in  an  action  of  trespass 
quare  clautum  ffegit,  to  prove  that  the  defendant  actually  entered 
npon  the  land;  for  evidence  that  he  stood  elsewhei-e  and  shot 
game  on  the  plaintiff's  land,  will  support  the  averment  of  an 
entry.^    And  after  a  Wrongful  entry  and  the  ereotion  of  a  build- 

>  Petrie  o.  Lamont,  1  C>r.  &  Marsh.  B3. 

»  McManus  I'.  Crkkett,  1  East,  106  ;  Germantown  Railroad  Co.  v.  Wilt,  4  Whsrt 
143  I  Fox  «.  Nortbern  UbertleK,  8  Watt*  A  8ei^.  1 3S ;  Saandenon  «.  Baker,  8  Wil*. 
B12  ;  Ackworth  e.  Kein|«,  1  Dimj;.  i9  :  GrinnKll  v.  PhilHi«.  1  Mass,  630. 

»  1  Chitty  on  Plead.  192  (71h  «l.) ;  Covell  v.  Lnmirig.  1  Cam|.h.  487  ;  Colwill  r. 
Reeve!!,  3  Canipk  57l>  :  Bautley  b.  Clarkwn.  3  Lpv.  37  ;  Hif^num  n.  York,  5  Maw. 
341  :  Hnyiirn  c  Slie<l,  11  Maaa.  600,  par  Jarkaon,  J.  ;  Id.  507.  SeuUuileB.  Slran,  IS 
Johns.  381,  where  ttia  owner  of  a  balloon,  wbjch  accidentnllj  deacetided  into  the  plain- 
tiff's ^cardpn,  waa  hrl<I  liahle  in  trcspaaa. 

*  The  Six  Car|>ent*ra'  Case,  8  Co.  J  46  :  Shorland  o.  GoTett,  6  B.  *  a  486 ;  tufira, 
5  ei5  1  Dye  o.  I^ath^rdale,  3  WiU.  20. 

*  IhM.  ;  Cashing  e.  Adams,  18  Pick.  110.  Trespass  does  not  lie  against  a  tenant 
by  KufTi'mnce,  nntil  artvr entry  ujmn  him  by  th;  lessor.  Riainf;  v.  Stannard,  17  Mass. 
383  ;  Dorrvll  v.  Johnson,  17  Pick.  36S.  Whether  the  landlnnl  may  eipcl  him  by  force, 
•ml  thereby  acquire  a  lawfal  po«««nion  to  himsalf,  quare;  and  see  Newton  «.  Harland, 
1  Man.  1  Gran;;.  644,  that  he  may  not.  But  see,  omira,  Harvey  e.  Lady  BryJgea,  9 
Jur.  759  1  14M.  &  W.  437. 

*  Anon.,  eited  per  Lard  Rllenbotoneh  in  Pickering  *.  Rod,  1  Stork,  M,  CS.  But 
iM  Eeble  v.  Hickringill,  11  Hod.  74,  180. 

(a)  TheanthDritieasmm  tohewelliet-  ft<tt,   13  He.  67.     And  it  is  no  defence 

tied   that   the   element  of  wilfulnssB   of  to  trwpaat   for    catting    timber   on   the 

intent  need  not  enter   int4>   the  franine-  plnlntiiTB    land,    that    tha    plutitilT    by 

tinn,    in   onler   to   render  the  defendant  mistake  led  the  defendant  to  heliere  that 

liable  ;   it  is  aaflic^nt  if  the  act  done  ia  the  timber  «u  on  hia   (the  tleTendent's) 

withont  a  instiHcation  and  is  a  trmpass.  land.      Peanon  v.   Inlnir,  20  Mine.    893. 

Hazleton    v.  Week,   49  Wia   661  ;   Dei-  See    also     LarRfion     v.    Brnce,    27    Vk 

tor  V.  Cote,  e  WU,  SIB  t  HebMt  p.  Hf  H7 1  PfeiHh  v.  GroMniaa,  IS  lU.  Gt. 
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iog,  for  which  the  owner  has  already  recovered  damf^s,  the 
continuance  of  the  building,  after  notice  to  remove  it^  is  a  new 
trespass,  for  which  this  action  may  be  maintained.  > 

§  623.  Foree  miut  b«  dlroottr  apidMd.  It  is  easCDtial  to  thia 
form  of  remedy,  that  the  act  be  proved  to  have  been  done  with 
force  directly  applied,  thia  being  &e  criterion  of  trespass;  but 
the  degree  of  force  is  not  material,*  While  the  original  force  or 
vi»  impressa  continues,  so  as  to  become  the  proximate  caose  of 
the  injury,  the  effect  is  immediate,  and  the  remedy  may  be  in 
trespass ;  but  where  the  original  force  had  ceased  before  the  in- 
jury commenced,  trespass  cannot  be  maintained,  and  the  only 
remedy  is  by  an  action  on  the  ca8e.^(a) 

§  624.  Tims.  The  allegation  of  the  time  when  the  trespass 
was  committed  is  not  ordinarily  material  to  be  proved;  the 
plaintiff  being  at  liberty  to  prove  a  trespass  at  any  time  before 
the  commencement  of  the  action,  whether  before  or  after  the  day 
laid  in  the  declaration.  But  in  trespass  with  a  covtinttando, 
the  plaintiff  ought  to  confine  himself  to  the  time  in  the  declara- 
tion ;  yet  he  may  waive  the  continuando,  and  prove  a  trespass  on 
any  day  before  the  action  brought ;  or,  he  may  give  in  evidence 
only  part  of  the  time  in  the  continuando,*  So,  where  a  trespass 
is  alleged  to  have  been  done  between  a  certain  day  and  the  day 
of  the  commencement  of  the  action,  the  plaintiff  may  prove 
either  one  trespass  before  the  certain  day  mentioned,  or  as  many 
as  he  can  within  the  period  of  time  stated  in  the  declaration ; 
but  he  cannot  do  both  and  must  waive  one  or  the  other.'  {b)    Ajid 

I  Holmw  V.  WUsoD,  10  Ad.  &  YX.  SOS. 

■  IlBrvey  r.  Brydges,  li  M.  &  W.  437  ;  State  e.  Armfleld,  E  Tred.  207. 

»  1  Ohitty  on  PlBttd.  1*0,  1*1,  199  <7th  ed.)  ;  Smith  o.  RnthBrford,  2  8.  4  3.  8M. 

*  Co.  Ut  2S3  b ;  Bull.  N.  P.  SS ;  Webb  v.  Turner,  2  Stra.  1095;  Hame  b.  Uldacre, 
1  SUrk.  351  ;  JoralmioQ  v.  Pierpont,  Anth.  *2. 

*  2  Selw.  N.  P.  1311,  per  Gould,  J.  ;  Pierce  e.  Pickens,  16  Haw.  470,  <72.  Id  this 
cue,  the  lawon  ttuisabjectiraitbastUted  by  JmIuoq,  J.  :  " Origiaillf  ereiy dedara- 

(n)  Id  Fallon  v.  O'Brien,  12  R.  I.  GIS,  derendaot'g  nngligence,  waikconseqQentiBl 
where  tbe  actioa  was  tor  an  injury  received  rsault  of  it,  for  which  case  ia  the  propn' 
by  being  kicked  by  the  defendant's  bor«e,  remedy.  I  Chitty,  Pleading,  140.  Cf. 
which  waa  at  the  time  straying  on  the  Brrnnan  b.  Csrpenter,  1  K.  I.  47*." 
Rtmt,  the  court  «ays  :  "The  defendant  (b)  In  Mawachasetts  the  rule  nnder 
makes  tbe  point  that  the  proper  remedy,  the  practiire  act  ia  similar  to  that  of  the 
fnr  the  injury  complained  of  by  the  plain-  oomtoon  lav,  and  when  a  trespass  is  ■!■ 
tiff,  ia  case,  not  trespass.  The  case  la  not  leged  to  have  been  committed  one  day,  and 
formally  before  as  on  this  point,  but  it  may  thence  either  continuoiuilyor  at  divers  da^ 
save  Qunecessary  expense  for  ns  to  express  and  times  to  another  day,  tbe  plaintiff,  if 
oor  opinion  in  regard  to  it  We  think  it  he  rnliea  on  a  single  trespass,  is  not  con- 
is  clear  that,  unless  the  defendant  inten-  fined  to  any  day,  but  may  prove  it  to  hsTe 
tionally  permitted  his  horse  to  be  at  la:ve  been  committed  even  before  the  Erst  day 
in  the  street,  trospsss  does  not  lie  ;  lor  allegid,  but  if  be  relies  on  continuous  or 
otheiwise  the  injury,  if  it  resulted  from  the  repeated  t ■—  '-  '■—-'-■  '-  •"- 


in  trespass  against  several,  the  plaintifF,  having  proved  a  joint 
trespass  by  all,  will  not  be  permitted  to  waive  that,  and  give 
evidence  of  another  trespass  by  one  only ; '  nor  will  he  be  per- 
mitted, where  the  declaration  contains  but  one  count,  after  proof 
of  one  trespass,  to  waive  that  and  prove  another.' (a)  So,  where 
the  action  is  against  three,  for  example,  and  the  plaintiff  proves 
a  joint  trespass  by  two  only,  he  will  not  be  allowed  to  give  evi- 
dence of  another  trespass  by  all  the  three,  even  as  against  those 
two  alone.^{6) 

§  625.  DetencM.  In  the  defence  of  this  action,  the  general  is- 
sue is  not  guilt;/;  under  which  the  defendant  may  give  evidence 

tioD  in  trespoaa  wenu  to  h&ve  li««n  conttned  U>  one  ningla  act  of  tresjiass.  When  the 
i[ijuiy  waa  vt  a  kind  that  could  be  continued  witlinut  iutennissinn.  from  time  to  timp, 
tlie  plaiatiir  van  permitted  to  declare  with  a  coiUiMtnndo,  and  the  whole  wasconsiil«rtd 
as  oiia  trespass.  In  luors  modem  tiuiea,  in  order  to  save  th«  trouble  and  eipeuse  of  a 
distinct  writ,  or  count,  for  every  different  act,  the  plaiiitiS  is  permitted  to  declare,  as 
U  done  in  tliis  case,  for  a  trespaas,  on  divem  days  aud  times  hetweeD  one  day  anil 
another;  and  in  that  case,  he  may  give  evidence  of  any  number  of  trespassea  within 
the  time  specified..  Sucb  a  declaration  is  considered  as  if  it  contained  a  distinct  count 
for  every  difTerent  trespass.  This  is  for  the  sdvantSKS  and  ease  of  the  plaintilT  ;  but 
he  is  not  oblif^ed  to  avail  himself  of  the  privil^e,  and  may  atill  consider  bis  declara- 
tion as  containing  one  count  only,  and  as  coniiDed  to  a  single  trespass.  Wben  it  is 
considered  in  tbat  light,  tlie  time  becomes  immalenal,  and  he  may  prove  a  tresjaas  at 
any  time  before  the  commencement  of  the  action,  and  within  the  time  pi'euribed  by  the 

"  But  it  would  be  giving  an  andne  advantage  to  the  plaintiff  if  be  conld  avail  him- 
self of  the  declaration  in  both  of  these  modes,  and  would  frequently  operate  as  a  sur- 
prise on  tbe  liefendaiit.  Hi-  is,  therefore,  bound  In  make  bis  rlection  before  he  begins 
to  introduce  his  evidence.  Ue  must  waive  the  advantage  of  this  peculiar  form  of  dec- 
laration, before  he  can  be  permitted  to  offer  evidence  of  a  tresjiasa  at  any  other  time. 
Tlie  rule,  therefore,  on  this  aabjcct  woa  mistaken  on  the  trial.  If  is  not  that  tbe  plain- 
tiff shall  not  reamer  for  any  trespass  within  the  time  apeciiied,  and  also  for  a  f  respaas 
at  another  time  ;  bat  he  shall  not  ffiuc  evidence  of  one  or  more  trespasses  vithin*  tbe 
time,  and  of  another  at  another  time." 

»  Tail  V.  Barris,  1  M.  &  Bob.  282,     See  sIbo  Wynne  v.  Anderson,  3  C.  *  P.  6M. 

*  SUntfl  V.  Pricket,  1  Campb.  573. 

■  Hitchen  d.  Tcale,  2  M.  &  Rob.  30  ;  Sedle;  v.  Sutherland,  3  Esp.  202. 

Seriod  alleged   in   tbe  declaration   (Ken-  agea,  for  trespasses  in  which  they  united ; 

alio.  Bay  State  Brick  Co.,  12SMass.  G32  ;  but  there  cannot  be  a  verdict  again  nt  both 

Powell  0.  Bagg,  IS  Gray,  S07)  ;  and  to  the  jointly,  and  a  separate  aasessment  of  dam. 

■nme  effect  under  the  common  law.     Mc-  agesagainsteachforauytrespassesconiniit- 

Diarmid  v,  Canithers,  34  Mich.  49.  ted  by  tbem  separately  at  different  tiraea. 

(a)  Ui]Iesstheiilaintiiralleges  that  the  Boswortb  o.  Sturtevant,  2  Cm>h.  (Mass.) 

defendant  trespassed  continuously,  or  that  392. 

he  treaposspd  on  [livers  days  and  times  (as  {b)  Prichard  r.  Campbell,  5  Ind.  494. 
tbe  facts  of  the  caea  may  reciuire),  he  will  See  also  Gardner  e.  Field,  1  Gray  (Mass.), 
beconiinedtopraof  of  asingle  act  of  tres-  151;  Wilderman  b.  Sandusky,  15  111.  SB; 
pass,  and  if  he  allegsa  that  the  treepasa  Qrusing  r.  Shannon,  2  111.  A|ip.  325.  But 
was  continuona,  be  cannot  prove  two  or  it  is  dilferent  on  the  question  of  damagea. 
more  distinct  and  independent  trespasses  ;  If  the  action  is  against  several  jointly,  for 
he  should  insert  other  counts  for  tbe  other  a  trespass,  if  tbs  plaintiff  makea  out  a  case 
trespasses.  Kendall  v.  Ilsj  State  Brick  for  exemplary  damages  against  some  and 
Co.,  125  Mass.  532.  Where  two  are  sued  not  others,  he  may  dismiss  as  tt>  the  latter 
jointly  for  a  trespass  upon  land,  and  the  and  have  bis  recovery  for  exemplary  dam- 
declaration  alleges  joint  trea]iasseB  on  eer-  ages  against  tbe  former.  Pardridge  u, 
tain  days,  there  may  be  a  verdict  against  Brady,  7  111.  App.  639. 
bothjointlj.andajointas              '    '  ' 
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of  any  facts  tending  to  disprove  either  of  the  propositions  whiolif 
as  we  have  seen,  the  plaintiff  is  obliged  to  make  oat  in  order  to 
maintain  the  action.  Every  defenc«  which  admits  the  defendant 
to  hare  been,  prima  facie^  a  trespasaer,  must  be  specially  pleaded; 
but  any  matters  which  go  to  show  that  he  never  did  the  acts  com' 
plained  of  may  be  given  in  evidence  under  the  general  issue. 
Thus,  for  example,  under  this  issue  may  be  proved  that  the  plain- 
tiff has  no  property  in  the  goods;  or,  that  the  defendant  did  not 
take  them ;  or,  that  he  did  not  enter  the  plaintiff's  close.  So, 
the  defendant  may  show,  under  this  issue,  that  the  freehold  and 
immediate  right  of  possession  is  in  himself,  or  in  one  under 
whom  he  claims  title;  thus  disproving  the  plaintiff's  allegation 
that  the  right  of  possession  is  in  him.'  But  if  he  acted  by  li- 
cense, even  from  the  plaintiff,  without  claiming  title  in  him- 
self;' or,  if  he  would  justify  under  a  custom  to  enter;'  or, 
under  a  right  of  way;*  or,  if  the  injury  was  occasioned  by  the 
plaintiff's  own  negligence,  or  was  done  by  the  defendant  from 
any  other  cause,  short  of  such  extraneous  force  as  deprived  him 
of  all  agency  in  the  act,  — it  cannot  be  shown  under  this  issue, 
hut  must  l>e  specially  pleaded. "(a)  So,  a  distress  for  rent,  when 
made  on  the  demised  premises,  may  be  shown  under  this  issue; 
but  if  it  were  made  elsewhere,  or  for  any  other  cause,  it  must  bo 
justified  under  a  special  plea.°(&)  Matters  in  diackarge  of  the 
action  must  be  specially  pleaded;  but  matters  in  mitigation  of 
the  wrong  and  damages,  which  cannot  he  so  pleaded,  may  be 

•  1  Chitty  on  Plead.  437 !  Dodd  t.  Kjffin,  7  T.  R.  3S*;  Argent  b.  Durwmt,  8  T.  R 
408.    S«e  ilso  Honnmoj  b.  Roger*,  1  Mu«.  IG9  ;  Antbanj  *.  Gilbert,  4  Blukf.  84S  ; 

RawEon  D.  Morse,  4  Pick.  127  ;  Strong  r.  Hobbs,  13  HeL  185.  But  when  the  pliia- 
tiff  ii  in  the  actual  poaseMion  and  occupation  of  ILe  cloap,  the  defendant  will  not  be 
parmitted,  under  the  i[eneral  issue,  to  prove  title  in  a.  ■tranger,  under  whom  he  doea  not 
Justify.  Philpot  c.  Holmes,  I  Peake,  87  ;  Carter  u.  Johnson,  2  M.  A  Kob.  26S.  Nor 
l«  ciTB  evidence  of  on  easPBient,  nor  of  a  title  by  pre«nription.  Ferris  v.  Brown,  3 
Birb.  S.  C.  105;   Fuller  «.  BounceTille,  9  FoMer  (H.  H.),  654. 

'  Milman  ».  Dol*oll,  2  Cam  "    —     " 

lute,  21  Pick.  187;  Hill  v.  I 

•  Watem  e.  Lilley,  4  Pick.  1 

•  Strout  II.  Benr,  7  Msss.   385. 

■  1  Chitty  on  Plead.  437,  438  ;  tupra,  %  04  ;  KBapn  p,  Salsburr.  2  Ouopb.  600. 

•  1  Chitty  on  Plead.  439. 

(a)  Senecal  f.  I^bidie,  43  Mioh.  ISA.  obow  that  he  had  encloaed  his  land  with  m 

(b)  In  Illinois,  and  some  of  the  Wotl'  lawful  fence.  He  cannot  take  thetB.datW' 
mi  States,  where  there  are  large  tracts  of  ^a-feasant  onle»  he  has  ench  a  fence. 
aneuclosed  lands  of  little  value,  the  Kog-  <M  v.  Rowley,  69  111.  4S9  \  llli&oU,  Ao. 
llsh  rules  as  to  distress  of  cattle  damage-  Ry.  Co.  o.  Arnold,  47  111.  178, 

feasant  do  not  apply,  but  it  i«  held  that  In   Hiehigan,   however,   the   cojnmoB* 

cattle  may  run  at  large,  and  that  an  owner  law  rule  obtatoi.      Hamlin  «.  M«ck,  St 

of  land,  to  be  able  to  recover  for  tre^SM«  Hieh.  lOS. 
committed  bj  the  cattle  of  othen,  mutt 
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given  in  evidence  under  tlia  general  i8Bue.^(a)  And  it  seems 
that  a  variance  in  the  description  of  the  locui  in  quo  is  available 
to  the  defendaot  under  this  issue,  as  the  allegation  6f  place,  in 
an  action  of  trespass  quart  clauium  /regit,  is  essentially  descrip- 
tive of  the  particular  trespass  complained  of.^  But  the  variance, 
to  be  fatal,  must  be  in  some  essential  part  of  the  description; 
and  even  the  abuttals  will  not  be  construed  very  strictly.  Thus, 
if  the  close  be  described  as  bounded  on  the  east  by  another  close 
and  the  proof  be,  that  the  other  close  lies  on  the  north,  with  a 
point  or  two  towards  the  east;  or  if  it  be  on  the  north-east,  or 
south-east;^  or  if  it  be  described  as  abutting  on  a  windmill,  and 
the  proof  be  that  a  highway  lies  between  it  and  the  windmill,* 
—  it  will  be  sufficient 

§  626.  Flea  of  Ubemm  teovmMitiua.  The  plea  of  liberum  ttne* 
mentum  admits  the  fact  that  the  plaintiff  was  in  possession  of 
the  close  described  in  the  declaration ;  and  that  the  defendant  did 
the  acts  complained  of;  raising  only  the  question  whether  the 
close  described  was  the  defendant's  freehold  or  not''(£)  And  his 
title  must  be  proved  either  by  deed  or  other  documentary  evi- 
dence, or  by  an  actual,  adverse,  and  exclusive  possesBion  for 
twenty  years;  inasmuch  as,  under  this  issue,  he  undertakes  to 
show  a  title  in  himself,  which  shall  do  away  the  presumption 
arising  from  the  plaintiff's  possession.*  Proof  of  a  tenancy  in 
common  with  the  plaintiff  is  not  admissible  under  this  issue.^ 
If  the  defendant  succeeds  in  establishing  a  title  to  that  part  of 
the  close  on  which  the  trespass  was  committed,  he  is  entitled  to 

'  1  Chitt;  on  Plead,  pp.  HI,  Hi.  Bat  where  the  deTendtnt  pleaded  the  genertl 
Inae,  to  an  action  for  takin;;  ths  plaintifTa  gooda,  it  vtt  recently  held  that  he  coula 
not  be  permitted,  under  this  iafnie,  to  abow  in  mitigation  of  damagea  a  repayment 
(ffUr  actim  bnmQhi,  of  tbs  money  produced  by  the  tale  of  the  goodi.  Bundle  d. 
Littk  B  Ad.  k  El.  K.  8.  17*. 

■  3  Stephena,  H.  P,  2842  ;  Webber  p.  Richards,  10  law  Joum.  203  ;  1  Salk.  462, 
per  Holt,  C.  J.  !  Taylor  d.  Hooiqhh,  1  Moore,  181 ;  Harris  t>.  Cook,  8  Tannt.  689. 

'  MildniBy  v.  Dean,  2  Roll.  Abr.  078  ;  Roberta  v.  Earr,  1  Taunt.  496,  601,  per 
Heath,  J. 

*  Nowell  e.  Saniia,  S  Itoll.  Abr.  677,  67S.  And  see  Doe  v.  Saltar,  13  Bast.  9 ; 
Brownlow  v.  Tomlinwn,  1  M.  &  G.  4S4 ;  Watfard  v.  Autheny,  8  Ring.  76  ;  Lethbridss 
V.  Winter,  2  BinR.  49  ;  Doe  k.  Harria,  S  H.  ji  8.  S2S. 

*  Cocker  n.  Crompton,  I  R.  &  C.  439  ;  I..empriere  ti.  Humphrey,  S  Ad.  &  El.  1B1  ! 
Carnth  ».  Allen,  2  HcCord,  126  i  Doe  v.  Wright,  10  Ad.  &  El.  7SS  ;  Byan  ».  Clarke, 
13.1nr.  100. 


(a)  Briggi  v.  MawMi,  81  TL  433  ;  Cd.  tiff  claima,  the  plaintiff  need  not  pnre 

line  o.  Perkina,  Id.  6S4  i  LiDford  *.  Lake,  till*  in  aach  petaon,  as  the  defendant,  by 

8  H.  ft  N.  27S.  ralving  on  him,  admits  that  he  had  th« 

(6)  ir  the  defendant  claims  title  nnder  titU.  UcBnnwy  P.  CdUm,  IS  Bath,  SOS. 
the  aame  peraon  throng  irbom  the  plain. 


^c 


recnrer,  though  he  does  oot  prove  a  title  to  the  whole  cloae ;  the 
Tords  '^tbe  close  in  which,"  £c.,  coDBtitutiag  a  divisible  alle- 
gation. ' 

§  627.  Iiloenae  in  fact.  The  plea  of  licente  may  be  supported 
by  proof  of  a  license  in  law  as  well  as  io  fact;  and  it  is  immate- 
rial whether  it  be  expressad  or  implied  from  circumstances. 
Thus,  an  entry  to  execute  legal  process,  or  to  distrain  for  rent, 
or  for  damage-feasant ;  or  an  entry  by  a  remainder-man,  or  a 
reversioner,  to  see  whether  waste  has  been  done,  ur  repaire 
made ;  or  by  a  commoner,  to  view  his  cattle ;  or  by  a  traveller, 
into  an  inn;  or  by  a  landlord,  to  take  poBsesaion,  after  the  expira- 
tion of  the  tenant's  lease;  or  an  entry  into  another's  house  at 
usual  and  reasonable  hours,  and  in  the  customary  manner,  for 
any  of  the  ordinary  purposes  of  life,  — may  be  given  in  evidence 
under  this  plea.^(a)  So,  an  entry  after  a  forfeiture  by  non- 
performance of  covenants,  the  lease  containing  a  clause  that 
upon  such  non-performance  the  landlord  may  enter  and  expel  the 
'  tenant,  may  also  be  shown  in  the  like  manner.^  Evidence  of  a 
familiar  intimacy  in  the  family  may  also  be  given  in  support  of 
this  plea.*  So,  if  the  plaintiff's  goods,  being  left  in  the  defend- 
ant's building,  were  an  incumbrance,  and  he  removed  them  to 
the  plaintiff's  close;  or  if  the  plaintiff  unlawfully  took  the  de- 

1  Smith  V.  Royaton,  8  M.  k  W.  381  ;  Richards  v.  Pmhp,  2  B.  &  C.  9]8. 

*  5  Com.  Dig.  SOa,  tit.  Plendur,  3  M.  US  ;  Ditcham  d.  Buud.,  3  Campb.  C24  ;  Felt- 
ham  V.  Ca.rtwngbt,  5  Biog.  N.  C.  SC9. 

A  traveller  on  a  highway  which  in  made  impssiable  hy  a  ami  Jen  and  resent  obatrac- 
tion  may  pass  over  the  a<ljoining  Relda,  an  far  aa  it  ia  nei^csiiary  to  avoid  the  obstruction, 
and  doin)t  no  nnnecessiiry  clamux^  without  being  miiltv  nf  n  Ireapttsa.  Campbell  r. 
Bnca,  7  Cush.  408.  ilO  ;  Taylor  n.  \Vhit*-hea.i,  2  Dong.  473  ;  3  Dana,  Abr.  258  j 
Holmes  v.  Seelev,  19  Weiui.  507  ;  Nonrkirk  ».  Saltier,  9  Barb.  652. 

*  Eavanagh  v.  Gutlge,  7  Hnn.  k  Gr.  310  ;  7  Scott,  N.  R.  1026. 

*  Adams  v.  Freetaan,  12  Johns.  tOS. 

(a)  "A  license  from  a  mother  to  a  son  will  lie  against  him.     Bogert  r.  Haight, 

to  open  the  family  tomb  to  deposit  therein  20  Barb,  261. 

the  corpse  of  a  deceaaed  son  will  be  im-         Soone  whois rfininglogHnpon a iitrcam 

plied  from  the  n'lationahip  of  the  partiea,  may  go  upon  the  bunks  for  the  purjiose  ol 

the  esigenciM  of  the  case,  anil   thn  well-  doing  saeh  acts  aa  may  be  necessary  to  the 

eatublished  uaagea  of  a  ciTilized  nnil  Chris-  enccesafnl  Relating  of  the  Inga  to  their  des- 

tian   community."      I-akin   d.   Ame.^    10  tination,  and  di^taitiiiig  them  there,  as  to 

Cush.   19S,    221.      A  person   who  hoMa  attauh  a  boom.     Weise  t.  Smith.  3  Or. 

liimMlf  out  to  the  pnblic  aa  a  wharRnger  445.      Xot,  however,  if  thii  stream  be  avail. 

and  warehouseman    thereby    licenses   all  able  for  flouting  logs  only  in  the  time  of 

persons  to  enter  his  premises  who  hnve  freahats.     Uubbara  v.   Bell,   51  III.  110. 

occasion  to  do  so  in  cannection  with  hia  And  a  parson  driving  cattle  slotig  a  high. 

business.    But  his  business  being  a  merely  way,  without  negligence,  is  not  a  trespiuiser 

privata  one,  he  may  terminate  the  general  by  entering  upon  an  aiyoining  unfenced 

license,  by  giving  any  person  notice  not  to  patch  to  dnve  back  cattle  wbicb  have  ea- 

come  an  his  premises;  and  if  the  person  caped   from   the   highway.     Hartford   v. 

so  notiGed  enters  on  hie  premises,  trespasa  Brady,  114  Haas.  4SS. 
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fendant's  goods,  and  conveyed  them  within  the  plaintiff's  close, 
and  the  defendant  thereupon,  making  fresh  pursuit,  entered  and 
retouk  them,  — the  facts  in  either  case  furnish,  by  implication, 
evidence  of  a  license  to  enter. '(a)  The  mere  circumstance  that 
the  defendant's  goods  were  upon  the  plaintiff'B  close,  and  there- 
fore he  entered  and  took  them,  is  not  alone  eufhcient  to  justify 
the  enti-y,*  But  if  the  owner  of  the  land  had  sold  the  goods 
there  to  the  defendant,  a  license  to  enter  and  take  them  is  im- 
plied in  the  contract.*  The  evidence  must  cover  all  the  tres- 
passes proved,  or  it  will  not  sustain  the  justification.*  So,  if  a 
license  to  erect  and  maintain  a  wall  be  pleaded,  and  the  evidence 

1  Ret  V.  Sheward,  2  M.  &  W.  42*  ;  Patrick  n.  Colerick,  3  M.  &  W,  483. 
«  Anlhoiiy  h.  Hflrreya,  S  Biiig.  189  I  Williams  c.  Morris,  8  M.  &  W.  488. 

•  Wood  V.  Manley,  11  Ad.  It  El  34  ;  NBttletou  o.  Sikse,  8  Met.  34. 

*  Bnracs  o.  Hunt,   11   Eoat,  451  ;  SymouB  o.   Hearaon,   12  FricB,   Sfl9,  890,  mt 
Hullock,  B. 

(i)  In  rcRard  to  the  proper^  in  wrecks  commou  law,  that  an  entry  upon  land  to 

and  giwds  driven  nahore  by  the  sea,  niid  save  KODds  that  are  in  dangar  of  beinj;  lost 

the  implied  license  to  enter  ii]>oq  land  to  or  destroyed  by  water,   fire,  or  any  like 

imve  Euch  articles,  tlie  Tot  tow  i  tig  opinion  of  ilanger,  is  not  a  tresjasf.     21  Hen.  VH. 

Gray,  J.,  in  Proctor  e.  Aiiams,  113  Maw.  27,  28,  p.  6 !   Bro.  Alir.  Trespaw.   213  ; 

376i  ([iv(H  tbo  Uw  very  conciaely  :  "The  Viii.   Abt.  Trenpnss  (H.  a,  4),   \i\.  2i,  ad 

lioat,  liuvin|i(  heen  cast  ashore  hy  the  aea,  fin.  (K.  n.),  pi.  3.     In  Dunnich  v.  Sterry, 

wna  n  wr«ck  in  the  etrintest  le)^1  aenae.  1   B.  &  Ad.  831,  Mr.  Justice  Parke  {nrter- 

8  Black.  C'omm.  lOS  ;  Chase  >.  Corcoran,  wanls   Baron  Parke  and    Lord   Wcnsley- 

we  Miv.9.  236.  288.     Nritber  the  lindera  dale)  left  it  to  the  jury  to  aay  nWther  the 

of  the  bont,  nor  the  owners  of  the  bench,  defendant  took  the  property  for  tlie  benefit 

nor  the  Commonwealth,  hod  any  title  to  of  the  owners,  or  under  a  claim  of  liison-n, 

the  boiit.  as  ajiainat  the  former  owner,  'ami  to  put  the  plaiiitilTs  to  proof  of  their 

Body  of  Liberties,  art.  80;  Anrient  Chnrt.  tille." 

211  ;  2  Mass.  Col.  Rec.  143 ;  Stats.  1814,  HarUing.  —  Iq  EnR^nnd.  by  an  atmont 

c  170;  Rev.  8ta,  o.  57  ;  Gen.  Stits.  c.  81;  nnkersnl  custom,  or  by  the  iDsertion  of 

3  Dane's  Abridi;.  134,  13«,  138,  144  ;  2  sjiecial  clauses  allowing  it  in  the  lease  of 

Kent,  Comm.  322.  359.     Rut  the  owner  land,  hunting  over  certntn  tracts  uf  land  ia 

of  the  land  on  wliich  the  boat  wag  cast  nns  not  a  trespass.     The  view  that  is  Inktn  of 

uniier  no  duty  to  save  it  for  him.     Sutton  this  suliject  in  the  United  States  niay  be 

i>.  Hiiek,  2  Taunt.  302,  312.     If  the  boat,  gathered  from  the  lanpuage  of  Sil.ley,  J., 

being  upon  land  between   hiffli  and   low  in   Glenn  p.  Knys,  1  111.  Apn.  47S.     The 

water  marlt,   owned  or  occupied   bv  tha  defence  set  up  was,  that  tUv  hunters,  who 

plnintifT,   was  taken   by  the  defendant*,  kept  a  i«ick  of  hounds,  st  the  time  of  cotii- 

I'l.dining  it  as  tbcir  own,  when  it  waa  not,  mitling  the  treapassrs  coniplaineil  of,  were 

the  plaintiff  had  a  sufficient  right  of  pos-  hunting  wolves,  and  therefore  had  a  right 

Darker  p.  Ftntes,  13  Pielt.  25.?;  Dunwich  and  thmugh    the    plaintiffs    enclosures, 

r.  Sterry,  1   B.  &  Ad.  831.     But  if,  as  the  against  his  objections.     The  jud«  says: 

evidence  olfi'ti'il  hy  them  tended  to  show,  "  Whenever  the  law  shall  be  ko  construed 

the  boat  was  in  danger  of  being  carried  off  as  to  permit  parties  to  trenjiass  with  im- 

by  the  sen,  and  they,  before  the  plaintiff  pnnityon  the  enclosures  of  their  tiplKhliotB 

had  taken  posession  of  it,  removed  it  for  nniler  such  a  plea,  the  fundamental  prin- 

the  purpose  of  saving  it  and  returning  it  ciples  upon  which  it  ia  based  should  be 

to  it»  lawful  owner,   they  were  not  tres-  changed  so  as  to  read  that  every  man  shall 

passers.     In  such  a  case,  though  they  had  be  protccteil  in  the  enjoyment  of  his  prop. 

no  permission  from   the  plaintiff  or  any  erty  except  in  cases  where  hunters  with 

other  person,  they  had  an  implied  license  their  hounds  may  ileaire  to  make  use  of  it 

by  law  to  enter  on  the  beach  to  save  the  in  the  pursuit  of  game  that  is  considered 

property.     It  is  a  very  ancient  rule  of  the  daugeroiu." 
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be  of  B  Huense  to  erect  oaly,  the  plea  is  Dot  aapported.'  Evi- 
dence of  a  verbal  agreemeDt  for  the  sale  of  the  laud  by  the  plain- 
tiff to  the  defendant  is  admissible  under  a  plea  of  license  to 
enter,  and  may  suffice  to  support  the  plea  b»  to  the  entry  only ; 
but  it  is  not  sufficient  to  maintain  the  plea,  in  respect  to  any 
acts  vhich  a  tenant  at  will  may  not  lawfully  do.^  Nor  will  such 
license  avail  to  justify  acta  done  after  it  has  been  revoked.^ 

§  328.  UociiM  In  law.  Under  the  plea  of  a  licente  in  law,  the 
plaintiff  cannot  give  in  evidence  a  subsequent  act  of  the  defend- 
ant, which  rendered  him  a  trespasser  ab  initio ;  but  it  must  be 
specially  replied.*  So,  if  the  defendant  justifies  as  preventing  a 
tortious  act  of  the  plaintiff,  and  the  plaintifF  relies  on  a  license 
to  do  the  act,  he  cannot  give  the  license  in  evidence  under  the 
general  replication  of  de  irywria,  but  must  allege  it  in  a  special 
replication.' 

§  629.  Joatifloatioii.  Where  the  trespass  is  justilied,  under 
civil  or  criminal  proeesi,  whether  it  be  specially  pleaded,  or  given 
in  evidence  under  a  brief  statement,  filed  with  die  general  issue, 
the  party  must  prove  every  material  fact  of  the  authority  under 
which  he  justifies.  If  the  action  is  by  the  person  against  whom 
the  process  issued,  it  is  sufficient  for  the  officer  who  served  it  to 
prove  the  process  itself,  if  it  appear  to  have  issued  from  a  court 
of  competent  jurisdiction,  under  its  seal,  and  to  be  tested  by  the 
chief  justice,  or  other  magistrate,  whose  attestation  it  sbonld 
bear,  and  be  signed  by  the  clerk  or  other  proper  officer.  And  if 
it  is  mesne  process,  and  is  returnable,  he  should  in  ordinary 
cases  show  that  it  is  returned ;  unless  he  is  a  mere  bailiff  or  ser- 
vant, who  is  not  bound  to  make  a  return.^  (a)    But  in  trespass 

>  Alexander  v.  BooniD,  4  Bin);.  N.  C.  799,  S1I. 

>  CairinKtoa  v.  Roots,  2  H.  &  UT.  2i8  ;  Cooper  t.  Stowcr,  9  Johna.  SSI ;  Salbm  o. 
Townsend,  Jd.  35. 

'  Chee»er  u.  Pennon,  1 8  Pick.  296  ;  Taplin  d,  Florence,  S  Eng.  Lbw  ft  Eq.  620. 

*  Aitkenheail  v.  Bladen,  5  Taunt  198.  And  lea  Taylor  c.  CoW,  3  T.  R.  392,  898, 
per  Biiller.  J.  ;  Sii  Carpfntirs'  (.■(ue,  S  Co.  Hfl. 

»  Taylor  V.  Smith,  7  TkudI.  167.     Sae  pott,  fg  832,  SS8, 

"  Britton  B.  Cole,  1  SslL.  408;  1  Ld.  Raym.  305  ;  Barker  v.  Miller,  It  Johns.  196  ; 
Biackley  v.  Sheldon,  7  Johns,  32  ;  Crairther  ».  Ramabottom,  7  T,  R.  654 ;  Cheaaley  e. 
Barnes,  10  Eaat,  73  ;  Hlddleton  v.  PriL-e,  1  Wile.  17  ;  Kovlaod  >.  Trale,  Cowf.  20. 

(n)  Twitcliell  V.  Shaw,  10  Ciish.  (Mas*.^  trespaaspra  for  aeiiinR  propiTty  nndw  it ; 

49 ;  Flaher  u.  McGiir,  1  Oray  |  Mara. ),  I  ;  and  acta  vhicb  an  officer  might  justify  mi- 

Eeiinady  v.   Dunckire,   Id.   72  ;   Roea  v.  der  proceas  actually  void,  but  regular,  and 

Philbrick,  36  Me.  29  ;  KeniHtoD  v.  Little,  apparently  valid  on  its  face,  wiU  be  tna- 

80   N.   H.   318  ;    Mmonds   d.    Boel,   23  paaaea   as  aaainat    tbe   party.      Kerr  v. 

Conn.  242  ;  BLUinga  v.  Russell,  23  Peno.  Hoiint,  S3  N.   Y.   659.      But  it  ia   not 

St.  189.     A  process  beiDB  void,  the  party  neoesaary  for  the  offloer's,  or  creditor's,  or 

who  nets  it  in  motion,  SQd  all  persona  aid'  attorneys  justification   under  proceaa  of 

Ing  and  aasullng;  him,  are  prima  faeU  kw,  that  he  alionld  ihow  th«  aobwiiiwiit 
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Bgainat  the  plaintiff  in  a  fonner  action,  or  against  a  stranger,  or 
vhere  the  action  is  brought  hj  a  stranger  whose  goods  have  been 
irrongfullf  taken  by  the  sheriff,  under  an  execution  issued 
against  another  person,  the  sheriff  or  his  officers,  justifying  un- 
der the  process,  will  be  held  also  to  prove  the  judgment  upon 
which  it  issued. '(a)  If  th«  defendant  in  fact  had  the  process  in 
his  hands  at  the  time,  he  may  justify 'under  it,  though  he  then 
declared  Oiat  he  entered  the  premises  for  another  causa* 

§  630.  Deiano*  of  one's  own.  If  the  defendant  justifies  the  de- 
struction of  the  plaintiff's  property,  by  the  defence  of  hit  oum, 
he  must  aver  and  prove  that  he  oould  not  otherwise  preserve  his 
own  property.*  If,  however,  the  plaintiff's  dc^  were  killed  in  the 
act  of  pursuing  the  defendant's  deer  in  his  park,  or  rabbits  in 
his  warren,  or  poultry  within  his  own  grounds,  this  will  justify 
the  killing  without  proof  of  any  higher  necessity.*  (b) 

§  631.  Risht  of  way.  Where  the  issue  is  upon  a  right  of  way, 
the  defendant  must  prove  either  a  deed  of  grant  to  him,  or  those 
under  whom  he  claims,  or  an  exclusive  and  uninterrupted  enjoy- 
ment for  at  least  twenty  years.'  If  the  issue  is  upon  a  right  to 
d^  and  take  gravel  or  other  material  for  necessary  repairi,  the 
doEendant  must  allege  and  prove  that  the  repairs  were  necessary, 

1  llMtTD  V.  Podfter,  5  Bair.  »31  j  Like  *.  BUl«n,  1  hi.  Bajm.  TW ;  BrittoB  k 
Cole.  1  Salk.  408, 100. 

*  Crowtbtr  «.  Ramsbottotn,  7  T-  R.  0Si. 

*  Wright  c  RaniBcott,  1  Saand.  S4 ;  Yen  e.  Oawdor,  11  But,  DBS  ;  Jbdwhi  p. 
Bnwn,  1  Campb.  41. 

*  BamngtoD  ir.  Tamer,  8  L«t.  28 ;  Wadhont  e.  Damme,  Cio.  Ja&  4B  ;  Janton  a. 
Brawn,  1  CacDph.  41 ;  Vent  v.  Cnvdor,  11  Bant,  SU,  G69. 

*  Hewlins  v.  Sbippam.  B  U.  ft  B.  221 ;  (^wiIimi  v.  Cowper,  1  Cr.  U.  fc  B.  418.  Bm 
fNpro,  tit  ProaoriptioD,  SS  S37-G46. 

iMttfdinKii  in  tbe  mit  to  hare  Iwni  ivn-         (i)  Th«  eTideDcs  mmt  ahow  that  then 

failf  earned  out.     Thiu,  tbe  plaEDtiff  in  was  an  apparent  necessit;  fur  the  defence, 

■B  attachment  mtt  may  jnatif^  a  taking  honatllj  baliered  to  be  mI,  and  then  tha 

of  defendant's  goods  nnder  a  valid  attach-  acta  of  derence  miut   be   in   themsrlvei 

ment,  althongh  the  BUbauuent  judgment  resBonablsL     The  coniequsncea  of  tlie  pro- 

■nd  aale  on  execution  are  mTalid  bManae  poied    act    to    the  tff/fnmor   should    b« 

the  attachment  defendant  «w  not  prap-  coiMJdered  in  connection  with  tbe  codm- 

erljr  Mired.     Onfton   r.  Cannichsel,   43  qaencr*  of  non-action  to  the  party  defend- 

Wie.  «ttO  ;  Stonghton  *.  Hott,  S5  Vt.  M8  ;  ing,  wlwtber  the  defence  be  made  in  faror 

Eaton  e.  Cooper,  20  Tt.  444.  of  penon  or  projierty  ;    and   in   caae  of 

(it)  ir  the  officer  has  wron^lly  told  defence  of  domeatio  animali  tMn  the  at- 

gooda  on  BiecatioD,   and  justiflea  under  tacka  of  other  animal*,  the  relatiTe  ralae 

that  eieentioD,  he  will  be  held  to  hare  of  the  animala  may  be  a  pro{>ar  clrcnm- 

waiTod  tbe  defence  that  he   might   hare  tbiuee  for  tbe  jary  toconaider  in  arrinog 

had  by  virtae  of  the  writ  of  attachment  U  a  conolnaion  whether  the  defence  w«i  a 

under  which  he  oriffinally  took  the  gooda,  reaaonable  one  under   the  ~ ^ 

and  cannot  tart  evidence  of  it    Clarkaon  Andenon  v.  Smith, 

«.  Crammell,  87  N.  J.  L.  641  ;  Philip*  *.  ley  on  Torta.  |  844. 
Biron,  1  Stra.  609 ;  Addia.  Torti,  esS. 


Andenon  v.  Smith,  7  111.  App^  U4 ;  Coo- 
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and  that  the  materials  were  used  or  in  the  process  of  being  used 
for  that  purpose. ' 

§  f>32.  Same  ■nbjaot.  BuMmeat,  If  a  right  of  way,  or  any 
other  eaaement,  is  pleaded  ia  justification  of  a  trespass  on  lands, 
whether  it  be  in  the  defendant  himself  or  in  another  under 
whose  command  he  acted,  the  plaintiff  cannot  controvert  this 
right  by  evidence  under  the  general  replication  of  de  injuria  sua, 
but  must  specifically  traverie  the  right  as  claimed.'  And  where 
a  right  of  way  is  claimed  under  a  non-existing  grant  from  a  per- 
son who  was  seised  in  fee,  and  the  plaintiEf  traverses  the  grant, 
he  cannot,  under  this  issue,  dispute  the  seisin  in  fee  for  the  pur- 
pose of  rebutting  the  presumption  of  a  grant,  for  it  is  impliedly 
admitted  by  the  replication.* 

§  633.  Heply  to  joBtifloatloii.  Wherever  the  defendant  pleads 
matter  of  fact  in  justification,  as  distinguished  from  mere  mat- 
ter of  record,  title,  or  authority,  it  may  be  traversed  by  the 
plaintiff,  by  the  general  replication  de  iiyuria  sua  absque  taU 
causa.*  This  replication  being  a  traverse  of  the  whole  plea,  the 
plaintiff  is  at  liberty  under  it  to  adduce  any  evidence  disproving 
the  facts  alleged  in  the  plea.  But  he  cannot  go  into  any  evidence 
of  new  matter  which  shows  that  the  defendant's  allegation,  though 
true,  does  not  justify  the  trespass.  Thus,  in  an  action  for  tres- 
pass and  false  imprisonment,  if  the  defendant  justifies  the  com- 
mitment as  a  magistrate,  for  an  offence  which  is  bailable,  to 
which  the  plaintiff  replies  de  injuria,  he  cannot,  under  this  rep- 
lication, avoid  the  justification  by  evidence  of  a  tender  and  re- 
fusal of  bail.^  So,  if  the  defendant  justifies  an  assault  and 
battery  by  the  plea  of  son  assault  demesne,  and  the  plaintiff  re- 
plies de  injuria,  he  will  not  be  permitted  to  show  that  the  defe&d- 
eint,  having  entered  the  plaintiff's  house,  misbehaved  there.' 
Thus  also,  in  trespass  by  a  tenant,  against  his  landlord,  for  turn- 
ing him  out  of  possession,  where  the  defendant  pleaded  a  fact  by 
which  the  lease  was  forfeited,  to  which  the  plaintiEf  replied  de 
injuria,  it  was  held,  after  proof  of  the  fact  of  forfeiture,  that  the 
plaintiff  under  this  replication  could  not  prove  the  acceptance  of 
rent  by  the  defendant  as  a  waiver  of  the  forfeiture,  for  he  should 
have  replied  it  specially,  in  avoidance  of  the  plea.^    The  general 

I  Feppin  t>.  Shakespeare,  0  T.  B.  TIS. 

•  Cogate'e  Case,  8  Co.  66.     And  s«e  Lows  o.  Qovetti  8  B.  ft  Id.  8SS. 

•  Cow]ishaw  n.  Cbwilyn,  1  Cr,  &  J.  48. 

•  See  QoDld  on  Pleading,  ch.  rii.  »  2$-S0. 

•  Sayro  tp.  E.  of  BocUford,  2  W.  Bl.  1196,  1169,  p«  Do  Oroy,  C  J. 

•  King  0.  Pbippard,  Carth,  280. 

'  W«rr«ll  V.  Clare,  2  Carnpb.  628. 
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§  635  a.  DamagM.  The  rule  of  damaget  in  this  action  has 
already  iaeeo  discussed  la  treating  the  subject  of  Damages ; '  (a) 
where  we  have  seen  that  the  declaration  involves  not  only  the 
principal  transaction,  but  all  its  attendant  circumstances,  and 
ita  natural  and  injurious  results;  all  of  which  are  put  iu  issue 
by  the  plea  of  not  guilty.  Upon  this  principle  it  has  been  held, 
in  trespass  quare  dausum  fregit,  where  the  defendant's  sheep 
trespassed  on  the  plaintiff's  close,  and  commingled  with  his  own, 
that  evidence  of  a  deadly  disease,  communicated  by  the  defend- 
ant's flock  to  the  plaintiff's,  was  admissible,  as  showing  part  of 
the  damages  which  the  plaintiff  was  entitled  to  recover.  And 
the  knowledge  of  the  defendant  was  held  immaterial  to  be 
proved,  unless  to  increase  the  damages.'  And  generally,  where 
the  plaintiff  has  been  deprived  of  the  use  of  his  property  for  a 
time,  by  the  act  complained  of,  the  value  of  the  use,  during  such 
period,  is  to  be  taken  into  the  estimation  of  damages;^  the  re- 
turn of  the  property  to  the  owner's  possession,  and  his  accept- 
ance of  it,  being  available  to  the  wrong-doer  only  in  mitigation 
of  damages,  but  not  in  bar  of  the  action.*  So,  if  the  value  of 
the  property  has  been  lawfully  applied  to  the  owner's  use,  this, 
as  has  been  seen  in  another  place,  may  be  shown  to  reduce  the 
damagCB.^(6) 


VauduseD,  10  Couu.  200. 

»  WarBeld  v.  Walter,  1 1  G.  ft  J.  80 ;  Hamraatt  o.  HnB^  i  SLepl.  171. 

'  Hanmer  u.  Wilaey,  17  WsDrt.  91  ;  Coffin  n.  Field.  7  Gush.  360. 

*  Se«  nipm,  §S  272,  27S.  It  is  agreed,  that,  whrre  the  {jropertj  haa  gone  to  tbe 
plaintiS's  use,  b;  bis  uonBent,  either  express  or  implied,  this  wiU  btsiI  to  imluce  his 
damages.  But  several  of  the  caaes  seem  to  turn  on  the  question,  whether  the  propertr 
was  so  applied  by  the  iiToaa-Aoet  himself,  or  by  a  mere  atraDger.  And  npon  this  dis- 
tinction it  has  been  held,  where  property  was  taken  upon  an  Ulegal  prueess  agaiust  the 
owner,  for  wtticb  taking  ao  actiOD  of  trespass  was  Cotumeuced  against  the  i:rodiCor  who 

(i)  It  is  not  necessary  that  damHgra  360  j  Sedgwick,  Dam.  !i63.  And  when 
which  naturally  and  necesurily  result  tbu  acts  done  or  words  spoken  some  tiuie 
from  the  injury  complained  of,  should  be  previous  to  the  assanlt,  are  part  of  a  aeries 
specially  averred,  io  order  to  allow  the  of  provocations,  repeated  and  continued 
introduction  of  evidence  of  them  ;  t.  g.,  u]>  to  the  time  of  the  assault,  they  mH/  all 
when  timoer  has  been  cut  ^off  land,  and  be  received  as  part  of  tlie  res  gala.  Stet- 
the  action  is  trespass  quart  daiaum,  the  lar  «.  Ntllis.  60  Barb.  (N'.  Y.I  SSI ;  Davis 
measure  of  damages  i»  the  difference  be-  v.  Franke,  83  Gratl.  (Vn.)  113. 
tween  tbe  value  of  the  land  before  it  was  It  seems  that  punitive  damages  are  al- 
U.'privnlot  the  timber,  and  its  value  after-  lowed  in  twspass,  where  the  act  U  ma- 
wards  ;  and  evidence  may  be  given  of  these  licious  or  recklees.  Becker  v.  Dnnree,  75 
values.  Argotsinger  e.  Vines,  82  N,  Y.  III.  167  ;  Huftalio  r.  Mianer,  70  111.  55. 
308 ;  Jutte  V.  Hughes,  67  N.  Y.  267.  In  mit^tion  of  sach  dnmages,  acts  tA 

[b)  Iq  trespass  for  assault  and  battery,  the  plaintiff  which  tend  to  provoke  such 

if  the  person  commit  violence  at  a  time  trespasses  may  be  given  in  evideoee.    Wes- 

when    be   is  smarting   under   immediate  ton  v.  Gmvlin,  49  Vt.  507  ;  Prentiss  v. 

provocation,  this  may  be  proved  in  mitif,'a-  Smith,  58  Me.  12i  ;  Wilson  o.  Yoang,  31 

lion  of  damages.  Tyson  v.  Booth,  100  Uasa.  Wis.  G7i. 
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directed  it,  and  afterwanis  a  legal  proceai  was  aued  oat,  ander  wliich  the  same  pmperty, 
which  had  not  eone  back  into  the  owner's  possesaion,  was  aeizetl  and  soid  for  tiis  debt, 
that  thu  defeudant  was  uot  at  liberty  to  prove  this  fact  in  mitigation  of  damages,  it 
beinjt  a  mere  act  of  his  own.  Hannier  r.  Wilsey,  17  Wend.  Bl.  The  like  point,  upon 
the  sams  distinution,  was  again,  decided  in  Otis  o.  Jonas,  21  Wend.  S94.  So,  where 
one  wrongfulljr  took  goods  under  ■  belief  of  right  so  to  do,  and  tbey  were  afterwarils 
taken  out  of  hts  hands  by  diKtress  for  rent  due  from  tbe  owner  to  his  landlord,  it  nus 
held,  in  an  action  of  trespass  brought  by  tbe  owner  Hgnitiat  the  tortfeasor,  that  tbe 
latter  ujiglit  show  tbia  faut  in  uiitifjation  of  damages,  btcaux  of  his  belief  of  bia  riciit 
to  take  tbe  roods.  Higgins  v.  Wbitliey,  24  Wend.  370.  And,  still  later,  in  an  action 
against  a  aherilf  for  au  anauthorized  seizure  of  gooda  under  a  fieri  fncias,  he  wns 
permitted  to  show,  in  luiti|nitiou  of  daiiioges,  that  tbe  goods  were  afterwariia  taken 
rroiu  Ilia  cii.itoily,  nnd  Ian  fully  sold  on  a  dialresR  warrant  issueil  against  thr  jilaintiff  in 
favor  of  a  third  [>eraan  ;  the  sale  being  independent  of  any  ageticy  of  the  defendanL 
Sherry  i>.  Schuyler,  2  Hill  (N.  Y.),  204. 

Other  courts,  however,  Imve  hcdd,  that,  mherevrr  the  property  has  been  applied  to 
the  plnintiiTs  use,  this  may  be  shown  in  mitigation  of  damages.  See  Iriab  v.  Cloyes, 
8  Vt  30,  33. 

But  this  rule  will  generally  be  found  to  have  been  applied  only  in  cages  of  illegal 
wixurea  or  sales  of  goods  by  offirers,  who  have  subsequently  either  regularly  sold  the 
gooda,  or  applied  tbe  proceeds  of  the  irregular  sale  in  satisfaction  of  final  procena  sgHlnst 
the  owner.  Such  were,  in  substance,  tbe  cases  of  Farrnr  v.  Barton,  5  Mass.  3B5;  Fres- 
cott  V.  Wright,  6  Mass.  20  ;  Pierce  v.  Benjamin,  14  Kick.  350  :  Uagfcett  v.  Adams,  1 
Ureeiil.  IBS  ;  Board  ii.  Head,  3  Dana,  48B,  494  ;  Stewart  t>.  Martin,  16  Vt.  3B7.  Even 
where  the  defeudant  was  a  mere  trespasser  without  pretence  of  title,  be  has  been 
permitted  to  show,  in  mitigation  of  damages,  that  the  gooiU  bad  been  iluly  t^ken  out 
of  his  hands  and  sold  by  an  officer,  by  virtue  of  a  legal  precept  against  the  plaintitL 
Sciuire  b.  HoUeabeck,  »  Pick.  551  ;  Kaley  v.  Shed,  10  Met.  317. 

PerhnjKt,  the  true  principle  will  be  foiind  U)  be  this  :  that  where  the  appropriation 
of  the  goods  or  their  value  to  the  iilaintitTs  use  was  by  his  consent,  expi'essed  or 
implied,  it  goes  iu  reduetion  of  the  ilaiua};Rs ;  it  being  in  tbe  nature  of  a  return  and 
aci:eptance  of  tbe  goods  ;  and  that  such  consent  may  always  be  implied  where  the  goods 
have  been  legally  seiiej  and  sold  under  pioceas  against  him.  If  tbe  appropriation  was 
raaile  in  any  other  manner,  his  consent  may  be  oliown  by  any  evidence  of  a  snbaoqnenl 
nttitication  ;  auch  as  clHiming  tbe  lieneht  of  it,  if  it  were  delivered  in  pB3-nieut  to  his 
own  creditor,  or  tbe  like. 

Iu  tres[)ass  de  bonis  aiportaiU,  if  the  jury  find  for  the  plaintifT,  the  gooda  being  still 
out  of  his  posses-sion,  they  must  award  him  tbe  value  of  the  goods  ;  thry  cannot  award 
damages  for  tbe  taking  alone,  on  the  ground  that  tbe  goods  are  still  the  property  of  the 
plaintilf.  WooUey  v.  Carter,  2  Halal.  85.  But  if  the  plaintiff  has  received  the  goods 
again,  it  is  otherwise,     Merrill  v.  How,  11  Shepl.  166. 
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TROVER. 

§  636.  Na.taT«  of  tlu  kfittoo.  Tliis  action,  the  fonn  of  which  is 
fictitious,  is  in  substance  a  remedy  to  recover  the  value  of  per- 
soaal  chattels,  (a)  wroogfully  converted  by  another  to  hia  owa 

use.    To  entitle  the  plaintifF  to  recover,  two  points  are  essential 

to  be  proved:  (1)  property  in  the  plaintiff,^ (i)  and  a  right  of 

>  Pm- Ld.  Uutfield,  1  T.  B.  6S.    Seeilu2  8umd.  47  n  tolZi:,  note  (1). 

(a)  Ai  thU  action  U  for  the  damige  to  When,  boverer,  the  «TideDce  oflbfed 
penoDal  projcrtf ,  it  will  not  lie  in  general  sboira  that  real  property  haa  bern  aeveivt] 
for  cbatula  attached  to  the  realty  in  mich  from  the  realty,  —  t.  g.  cropa  wbich  bare 
a  manner  u  to  form  part  of  it,  ur  for  Sx-  been  reaped,  —  it  wiU  smjport  an  actioii 
ture*  ;  and  the  rjueetion  is  otien  very  cloaa  of  trover.  Freeman  v.  UDderwood,  EQ  Me. 
whether  chattels  hsTs  become  portion  of  22B  ;  Forayth  e.  Wells,  tl  Pa,  St.  291. 
the  realty  by  being  ntlached  to  it.  Thus,  Su,  trover  will  lie  ogaiast  the  bona  fidt 
nhere  the  eridrnce  showed  that  an  engine  {lurcliaaer  of  loads  of  earth  wrongfully 
was  affixed  l>y  large  iron  balta  ruiininK  taken  from  the  plaintiffs  land,  end  without 
down  ioto  soliil  masonry  fbandatioos  and  any  demand  and  refiiaal,  altbongh  tha 
aecurad  by  melted  bdmstnne,  and  tlie  defendant  was  igaoTmnt  of  tbe  treapass 
boiler  was  set  on  brick  masonry  and  sur-  when  he  converted  the  earth  to  bis  own 
louodeil  moat  of  tbe  way  up  by  brickwork,  nse.  Kiley  v.  Boston  Water  Power  Co., 
so  that  it  could  not  be  removed  without  11  Conh.  (Masa.)  11. 
tearing  down  some  portioa  of  the  peimS'  A  riopstioa  ol 
cent  building,  it  was  held  that  these  when  buildings  o 
things  were  not  mere  chattels,  and  Ibat  the  owner  as  perac 
trover  wouJii  not  lie  for  taking  them  away,  buildings  on  land  of  B|  and  A  and  B  agrea 
Raddin  n.  AmolJ,  lie  Mass.  270.  together  that  the  bnildings  ahall  not  be- 
So,  where  one  sued  for  the  eonversiOD  come  part  of  the  realty,  but  remain  th« 
of  a  number  of  railrosd  ties,  and  the  evi-  personal  property  of  A,  these  buildings  are 
dence  was  that  the  ties  had  come  into  the  personalty  as  to  nil  buyers  who  have  notice 
possession  ofthedefeiiilanld,  already  placed  of  this  ngmment,  but  realty  as  to  bona 
in  the  bed  of  the  roadway  and  ballasted,  it  Me  purchasers  who  have  not  had  such  no- 
was  held  that  the  evidence  would  not  sup-  tiee.  Hunt  o.  Bay  State  Iron  Co.,  97  Mass. 
g.rt  the  action.  Detroit,  ftc  R.  U.  Co.  i.  B79  ;  Hartwell  v.  Kelly,  117  Mass.  236. 
iiscb,  43  Mich.  571  ;  Woodruff  u.  Adams,  If,  then,  the  owner  of  the  land  Eells  the 
37  Conn.  233.  land  to  such  an  innocent  purchaser,  the 
So,  where  it  was  proved  that  one  bought  buildings  will  (ioks  by  that  sate,  and 
a  water-mill  with  tbe  water-wheels  at-  the  owner  of  the  land  will  be  liable  to  tha 
tached  to  the  building,  and  the  Hume  was  owner  of  the  building  in  trover  for  eon* 
built  np  around  them  in  such  a  way  as  to  version.  DollEver  v.  Els,  128  Maas.  557. 
prevent  their  bring  removed  without  ma-  [b)  The  plaintiff  need  not  set  out  hia 
terial  injury  to  the  huildiug,  the  evidence  title  with  more  definiteness  than  that  he 
was  considered  insufGcient  to  support  an  "was  lawfully  posseswid  of"  ihe  goods, 
action  of  trover.  Koowlton  v.  Johnson,  and  be  may  offei  evidence  of  any  kind  of 
37  Mich.  47.  And  to  tbe  general  effect  that  title,  general  or  npecial,  under  this  declar- 
t rover  will  not  lie  for  fixtures  which  are  allon.  Thus,  Cooley,  J.,  in  Hnrvey  v. 
of  the  realty  are,  Morrison  o.  Berry,  42  McAdama,  32  Mich.  472,  says,  "  The  oh. 
[i.  3S9  :  Pierce  b,  Goddsrd,  22  Pick,  jection  to  theadmisaion  in  evidence  of  the 
(Mors.)  556  ;  Frystt  v.  SuUiviiQ  Company,  chattel  mortgage  under  which  the  plaintirts 
S  Hill  (N.  v.],  116.  cUimad  the  pioperty,  baa  no  force.    Tbe 


e; 
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poesession  at  the  time  of  the  convereion ;  aud  (2)  a  conversion 
of  the  thing  by  the  defendant  to  bis  own  use.  Whether  the  de- 
fendant X)riginally  came  to  the  possession  of  the  thing  by  right  or 
by  wrong  is  not  material.  Tlie  plaintiff  should  alw  be  prepared 
to  prove  the  value  of  the  goods  at  the  time  and  place  of  the  con- 
version ;  though  this  is  not  essential  to  the  maintenance  of  the 
action. 

§  637.  PlalntUTi  Intereit.  (1.)  The  property  in  the  plaintiEf 
may  he  either  general  and  absolute,  or  only  special ;  the  latter  of 
tiiese  interests  being  sufficient  for  the  purpose.'  And  where  the 
plaintiff  has  a  special  property,  he  may  maintain  this  action 
against  even  tlie  general  owner,  if  he  wrongfully  deprives  him  of 
the  possession.*  Special  property,  in  a  strict  sense,  may  be  said 
to  consist  in  the  lawful  custody  of  the  goods,  with  a  right  of 
detention  against  the  general  owner;'  but  a  lower  degree  of 

'  Webb  c.  Foi,  T  T.  R.  S98,  per  Lawrence,  J, 

*  RoberU  v.  Wyatt,  2  Taunt.  268  ;  Spoor  d.  Hollsod,  8  Wend.  (16. 

•  The  natui'e  of  spitciHl  projierly  is  thus  discussed  by  Mr.  Justice  Story.  "  Wbat  is 
meant  by  a  spccinl  projwrly  in  ■  tiling  i  Does  it  diohu  a  qiialibed  right  or  interest  in 
the  thing,  a  juj  in  re,  or  a  riglil  annexed  t«  the  thing  t  Or  does  it  mean  raerrty  a 
lawful  right  of  custody  or  posw-iuion  of  the  thing,  which  constitutss  a  anfficient  titlp  to 
maintain  that  posacaaion  agaiuat  wronpiloers  by  action  or  oihemise  ?  If  the  latttr  be 
its  tnte  sign  ill  cat  ion,  it  is  little  more  tbnii  a  dispute  abont  terrai ;  aa  all  persona  irill 
now  admil,  Ihat  every  bailee,  even  iimler  ■  naked  bailinent  fivni  the  owner,  and  erery 
rightful  (lOiisessur  by  act  or  o|teration  of  lav^,  has  in  this  sense  a  s|K:ciaI  property  in  the 
thing.  But  this  certainly  is  not  the  sense  in  which  the  ]>hri8eis  ordinanly  understood. 
When  we  Bjieak  of  a  perboa's  having  jirojierty  to  a  thing,  ve  menn  that  he  has  some 
filed  interest  in  it  (jiu  la  re),  or  some  liied  ri^'ht  atUchfd  to  it,  either  equitalle 
or  legal ;  and  when  vr  apeak  of  a  special  property  in  a  thing,  we  mean  some  special 
fixed  interest  or  right  therein,  distinct  from,  and  subordinate  to,  the  absolute  property 
or  interest  of  the  gtiieral  owner.  Thns,  for  I'xample,  if  goods  an-  pledged  for  a  debt, 
we  say  tbat  the  pledgee  has  B  special  pio]>rrty  tlierfin  ;  for  be  has  a  qualified  intenrst 
In  the  thing,  cnexicnaive  with  hia  debt,  as  owner  pro  teaito.  So  we  say,  that  artiRcera 
and  workmen,  who  work  on  or  repair  a  chattel,  and  warehouaemen,  and  wharHngen, 
and  factors,  and  carriers,  have  a  special  proiierty  in  the  chattel  confided  to  them  for 
hire,  for  the  particular  purpose  of  their  vocation,  because  they  have  a  lien  thereon  for 
the  amount  of  the  hire  due  to  them,  and  a  rightful  possession  in  virtue  of  thnt  lien, 
even  ngninst  the  geneml  owner,  which  he  cannot  displace  without  dischaif^ing  the  lien. 
So  the  sherilT,  who  has  lawfully  seized  goods  on  an  execution,  may  in  this  sense  be 
*aid,  irithout,  perhaps,  straining  the  propriety  of  language,  to  have  a  special  jn'operty 
in  the  goods,  although,  more  correctly  speaking,  the  goods  ahould  be  deemed  to  be  in 
the  custody  of  the  law,  and  his  possession  a  lawful  |>osHession,  liindin;!  the  property  for 
the  purposes  of  the  execution  against  the  general  ovrner,  as  well  as  against  wrong-doers. 
But  it  seems  a  confusion  of  all  distinction  to  say  that  a  naked  bailee,  such  aa  a  depositary, 

groDnd   of    it   was   that  the   declnratioa  accinirine  title  to  the  goods,  and  states  his 

counted  on  a  conversion  of  the  plaintiff'a  title  to  be  a  apecial  one,   t.  g.  a  lien  for 

property,  withont  Betting  out  the  nature  of  repairs  fumishe'l  a  domestic  vessel,  he  will 

their  interest.     But  no  declaralinn  in  tro-  be   held    by  this   self-imposed   limitation 

ver  undertakes  to  notify  the  defendniit  of  and  will  be  obliged  to  prove  his  title  just 

the  precise  nature  of  the  plaintiffa  title  or  as  it  is  statad,     Gregory  Point  Marine  Hj, 

what   are   evidences   of  it."    But   if  he  Co.  v.  Selleck,  43  Conn.  S30. 
•hooaes  to  limit  himself  to  one  method  of 
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interest  will  sometimes  suffice,  against  a  stranger ;  for  a  mere 
wrong-doer  is  not  permitted  to  question  the  title  of  a  person  in 

has  a  tpecial  property  vheu  he  hsa  no  laore  tban  the  lawful  custody  or  poasessioD  of 
Ibe  thing,  nithout  aoy  veatnl  int^reat  therein,  for  whiuh  he  can  detain  the  pro;ierty, 
evea  for  a  niomeut,  agaiuat  t:ie  lawful  owner.  It  might,  with  Tor  moTt  propriet;,  lie 
stated,  that  a  gratuitous  berrowvr  has  a  special  prurierty  in  the  tiling  tailed  to  him, 
)weB.n«e,  during  the  tiiue  of  the  bailment,  he  has  a  right  to  the  use  of  the  tbiug,  and 
seema  thus  clothed  with  a  lein|ior&ry  ownemhiti  for  the  pur[iosea  of  the  loan.  Yet  this 
has  aoiuetimea  Wn  a  matter  denied  or  doubted. 

"  Mr  Jnatice  Blackgtoiie  has  defined  an  absalate  priiperty  to  be,  '  Where  a  man  haa 
solely  and  exclusively  the  right,  and  also  the  occupation,  of  any  movable  chattels,  so 
that  they  cuoDOt  l>e  traiisfi'rred  fmiu  him,  or  cease  to  lie  hia,  without  his  own  act  or 
default ; '  and  ([ualified,  limititl,  or  special  pro]>erty  to  ha  such  *  as  is  not  in  ila  nature 
peniianent,  but  may  sonietimi^  siilunst,  and  at  other  times  oot  suluiat.'  Aud  alter 
lllUBtrating  this  doctrine  by  casea  of  qualiherl  property  in  aoimals  /era  ni^uriE,  and  in 
the  elements  of  hre,  light,  air,  and  water,  he  tiien  proceeds  :  '  These  kinds  of  qaaUlic*- 
tions  in  property  deneud  upon  the  peculiar  circumstanees  uf  the  su  Inject -matter,  which 
ia  not  capable  of  being  uoder  the  absolute  dominioo  of 
may  also  be  of  a  qusliHed  or  special  nature,  on  account  i 
the  owner,  when  the  thing  itself  is  very  mpable  of  absolute  ownership 
bailment,  or  deliver)'  of  gooila  to  another  person  for  a  |iartiuular  use  ;  aa  lu  u  «ii 
convey  to  London,  to  an  innkeeper  to  secure  in  his  inn,  or  the  like.  Here  there 
absolute  projierty  in  either  the  bailor  or  bailee,  the  person  delivering,  or  him  to 
'"  ■     '  ''     red  :  for  the  bailor  hath  only  the  right,  and  not  the  immediate 


the  bailee  hath  tlie  nissesslon,  and  only  a  temporary  right.  But  it  is  a  qualified 
property  in  them  both,  and  each  of  them  is  entitled  to  an  action,  in  case  the  goods  he 
damaged  or  taken  away  ;  the  bailee,  on  account  of  his  immediate  poisession ;  the  bailor, 
heeause  the  possession  of  the  bailee  is,  immediately,  hia  possession  also.  So  also  in  caae 
of  goods  pledgeil  or  pawned,  u)ian  condition,  either  to  repay  money  or  othei'wiie  ;  both 
*'■""'"' ■  - '   ■       ■   'i^   1   >-..-..■.>--.»..         ji  absolute,  property  in 


nil  depends  upon  the  performance  oF  the 
that  ol  the  pledgee,  which  depends  upon 
i  of  goods  distrained  for  rent,  or  other 


condition  of  re[iayment,  Ac.  ;  and  si . 

ita  nonperformance.     The  same  may  be  said  of  goods  _ ,    .     .  .._ 

cause  of  distress ;  which  are  in  the  natnra  of  a  pleilge,  and  are  not,  at  the  first  taking, 
the  absolute  property  of  either  the  distntinor,  or  the  party  distrained  upon  ;  hut  may 
he  redeemed,  or  else  forfeited,  by  the  subse:[uent  conduct  of  the  latter.  But  a  servant 
who  hath  the  care  of  his  master's  goods  or  chattels,  as  a  bntler  of  plate,  a  shephFnl  of 
aheep,  and  the  like,  hath  not  any  propeity  or  possession,  either  ahsolute  or  qualified, 
but  only  a  mere  charge  or  over'iigliL  The  caaea  here  put  by  the  learned  Commentator, 
of  qualilied  property,  are  clearly  cases  where  the  bailee  haa  an  interest  or  lien  in  rem, 
ilv.  Justice  Lawrence,  on  one  occasion,  said  :  *  Absolute  property  is,  where  one,  having 
the  possession  of  chattels,  has  also  an  exclusive  right  to  enjoy  them,  and  which  can 
only  be  defeated  by  some  act  of  his  own.  S|iecial  property  is  where  he  who  has  the 
possession  holds  them  subject  to  the  claims  of  other  persons.  There  may  be  special 
property  in  various  instances.  There  may  he  special  property  without  possession  ;  or 
there  may  be  special  property,  arising  simply  out  of  a  lawfnl  possession,  and  which 
ceases  when  the  true  owner  apjiears.     Such  was  the  case  of  Armory  i:  Delamirie.' 

"  Now,  with  reference  to  the  caae  in  judgment,  the  language  of  the  learned  judge 
may  ba  atrictlif  con'ect ;  for  it  ia  by  no  means  clear  that  the  bankrupt  had  not  an  atufo- 
lute  proiierty  in  the  chattels,  good  against  all  the  world,  nnlil  his  assignees  asserted 
iome  title  to  it.  The  case  cited  of  Armory  u,  Delnmirie,  was  the  case  of  goods  coming 
to  the  party's  possession  hy  finiling,  where  he  miglit  justly  be  said  to  be  entitled  to  it, 
ax  well  as  possessed  of  it,  as  absolute  owner,  against  all  the  Korld,  until  the  rightful 
owner  apjieared  and  claimed  it;  and,  if  it  ma.s  never  claimed,  his  title  as  ftnder 
remained  absolute.  The  case  of  a  naked  depositary  does  not  seem  to  have  been  here 
presented  to  the  mind  of  the  learned  judge.  Indeed,  there  is  no  small  relinement  and 
subtilty  in  suggesting  that  a  [lerson,  lawfully  in  possession  of  a  thing,  has,  at  the  same 
time,  a  special  property  therein  against  strangers,  and  no  property  at  all  against  the 
true  owner.  What  sort  of  special  property  is  that  which  has  no  existence  against  the 
owner  of  the  thing,  and  yet,  at  the  same  time,  has  an  existence  afniinst  other  persons  T 
Can  there  be  property  and  no  property  at  the  same  time  J    it  the  language  were,  that^ 
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the  actual  possession  and  custody  of  the  goods,  whose  possession 
he  baa  wrongfully  invaded.  The  naked  possession  of  goods,  with 
claim  of  right,  is  sufficient  evidence  of  title  against  one  who 
shows  no  better  right.^  (a)  Hence  the  sheriff,  who  has  attached 
goods,  may  mahitaiu  this  action  against  one  w)io  takes  them  from 
his  possession,  or  from  that  of  his  bailee  for  mere  custody.'  (b) 


f -doers  ;  but,  if  violated,  it  may  be  redi'essed  by  ai 
be  intelligible.  IT  tb«  longas^  were,  that  a  person  may  bare  a  present  (empo- 
rery  or  defeasible  property  iu  a  thing,  subject  to  be  devested  by  tlie  nuliEequelit  claim 
□f  the  rightfiil  owner  under  his  |>arainount  title  (such  as  in  tlie  rase  of  the  lindev  of  chat- 
tuls),  or  a  temporary  projierty  not  speoial,  which  la  to  become  ahitoliite,  or  extinguished, 
by  future  events  {such  aa  the  iNwsesaioii  of  an  abatmct  of  the  title  of  tl»  vendor  by  the 
vendee,  under  a  contract  for  a  «ale  and  canveynnce  of  real  estate),  there  would  be  little 
difficulty  iu  coniprobeniling  the  nature  aud  quality  of  the  right  aa  ajita  in  re.  It  would 
be  a  present  Gieil  right  of  property,  sulyect  to  be  dnvested  or  destroyeit  by  matters  in 
/uiurv.  In  short,  it  would  be  a  defeasible  but  vested  interest  in  rem.  But  in  the  face 
of  a  naked  deposit,  by  the  very  theory  of  the  contnict,  the  bailor  never  menna  to  part 
for  a  moment  with  his  ri§hl  of  property,  either  generally  or  specially,  but  solely  nith 
hii  i>resent  jwssession  of  it ;  and  the  undcitaking  of  Ihn  bailee  is  not  to  restore  any 
riKbt  of  pi-ojierty,  hut  the  mere  possession,  to  the  bailor.  It  is  thia  chanj.'e  of  posseMion 
which  constitutes  the  known  distiucliuii  between  the  custody  of  a  Isilee  mid  that  of  a 
mere  domestic  seiTant ;  for,  in  the  latter  caw,  there  is  no  change  whatever  of  posses- 
sion of  the  goods,  but  the  possession  remnins  iu  (he  master,  and  the  s( 


charfte,  or  oversight  ;  whereas,  io  the  case  of  a  bailee,  there  is  a  poNitive  change  o 
possession.  The  true  description  of  the  rifiht  conferred  on  a  naked  bailee  is  that  whicl 
Mr.  Justice  Blaekatone,  in  the  |«ssage  before  cited,  calls  a  '  ]>assei^ory  iutenst,'  i 


right  of  possession,  in  contradiatinction  to  a  general  or  special  property."    See  Stt!ry  oi 
Bailments,  g  93  if,  A,  i. 


'  Sutton  n.   Buck,   2  TaunL  802  ;   Armory  v.  Delamirie,   1  Str.   605  ;  Burton  p. 
loghes,  2  Bing.  173  ;  Giles  i>.  Grover,  6  Bligh,  277  ;  Stoiv  on  "  "  -  --     - 

■;  DuncjD  v.  Spear,  U  Wend.  64  i  Faulkner  v.  Brown,  13  Wei 


"  Wilbraham  r.  Snow,  2  Saund.  47  ;  Story  on  Bailments,  g  B3,  «,/,-  §§  132-135  ; 
Rrownell  b.  Manchester,  1  Pick.  232  ;  Badtsm  c  Tucker,  Id.  386  ;  Lathrop  v.  Blake, 
28  N.  H.  46.  Whether  the  aherifl's  bailee  for  safe'keepiog  can*  maintain  trover,  is 
a  point  upon  which  the  decisions  are  not  uniform.  See  Story  on  Bailments,  |  133  ; 
Ludden  v.  Leavitt,  9  Mass.  104  ;  Foole  v.  Symonds,  1  N.  H.  889  j  Odionie  ».  Colley, 
2  N.  H.  68. 

(a)    Derby  t>.   Gallup,   G  Minn.   119;  makes  it  unnecessaty  for  the  other  party 

Bnrke  v.  Savage,  13  Alien  (Mass.).  408-  to  ofler  to  perform  the  other.    Adams  r. 

Sec  also  irnU,  §  561.  Clark,  9  Cusb.  (Mass.)  215.     The  lesiee  of 

(ft)    The   eon^ieneo   of  goods   who   is  n   horse   may,  in   trover,   recover  of  the 

renily  to  )iay  freight  on  having  the  goods  owner  damages  for  the  loss  of  the  use  of 

delivei-ed    to    him    may  maintain    trover  the  borxr-  by  the  net  of  the  oviier,  during 

against  the  carriers  or  their  ageula,  who,  a  portion  of  the  time  of  the   l«ilment. 

having  no  claim  on  Ihegooils  for  anything  Hickok  r.  Buck.  22  Vt-  149. 
beaidos  the  fi'eight,  refuse  to  deliver  them         A  fnther  put  certain   property  into  the 

unless  a  further  aunt   is   hrst  paid  {   the  possi'^ion  of  his  son  to  enable  him  to  earn 

consignee  in  such  case  is  not  bound   to  a  livelihood,  without  any  stipulation  aa  to 

make  any  tender   to   those  in  possession  the  length  of  time  that  the  son  sbojild 

of  the  goods,  and  their  ■■efusal  to  deliver  keep  the  property,  and  reserving  the  right 

the  goods  is  evidence  of  a  conversion  ;  for  to  take  it  away  and  sell  it,  whenever  he 

the  {myiopnt  of  freight,   for  the  carriage  should  be  pnt  to   any  expense   about  It. 

of  the  gixuls,  hfring  an  act  which  neeil  not  A  jiorlion  of  the  property,   aft^r  it  had 

be   nei'formed    until    the   delivery  of   the  been  far  some  time  in  tbe  posaession  and 

goods,  the  two  acta  should  be  concurrent,  use  of  the  son,  was  atlaclied  as  property 

and  the  refusal  of  one  party  to  perform  one  of  the  son,  and  it  was  held  that  the  fatb» 


Pdr,yGOOgIe 


§  688.  Tttte  b7  parofaiM.  Where  the  pUin^  claims  title  to 
goodi  under  a  »ale,  and  a  qaestion  is  made  as  to  the  time  wlien 
the  property  passed,  it  will  be  material  for  him  to  prove  that 
everything  that  the  seller  had  to  do  was  already  done,  and  that 
nothing  remained  to  be  done  on  his  ovn  part  but  to  take  an-aj 
the  specific  goods.  They  must  have  beeu  weighed  or  measured, 
and  specifically  designated  and  set  apart  by  the  vendor,  subject 
to  his  control ;  the  vendor  remaining,  at  most,  bat  a  mere  bailee.' 
If  they  were  sold  at  auction,  the  property  passes  to  the  vendee, 
although  the  goods  were  not  to  be  delivered  to  him  until  the 
auctioneer  had  paid  tlie  duties  to  the  government;  or  althougli 
tbey  were  to  be  kept  by  the  auctioneer  as  a  warebouseuian  for 
a  stipulated  time.*  ]f,  before  the  terms  of  sale  are  complied  with, 
the  vendor's  servant  delivers  them  to  the  vendee  by  mistake,  no 
property  passes.*  Nor  does  any  property  pass  by  a  verbal  con- 
tract of  sale,  which  the  Statute  of  Frauds  requires  to  be  in  writ- 
ing.* If  a  specific  article,  such  as  a  ship,  for  example,  is  to  be 
built,  and  the  price  is  to  be  paid  by  instalments  as  the  work 
advances,  tlie  payment  of  the  iustalmeuts,  as  they  fall  due,  vests 
the  property  of  the  ship  in  the  vendee ;  but  if  the  contract  is 
general,  witbont  instalments,  it  is  otherwise.'  But  though  the 
property  thus  passes,  by  the  contract  of  sale,  in  the  manner  above 
stated,  yet  by  rescinding  the  contract  the  property  of  the  vendee 
is  devested,  and  the  vendor  is  remitted  to  his  former  right.^  If 
the  sale  is  fraudulent,  or  illegal,  or  if  tlie  goods  were  obtained  by 
false  pretences,  or  were  stolen  and  sold  by  the  thief  to  an  innocent 
purchaser,  no  property  passes.'  (a) 


I  Tarling  v.  Baxter.  S  B.  ft  C.  300  ;  Blox&m  v.  Saandera,  iKtCiti;  Simmoiis 
p.  Svrift.  5  B.  S  C.  857. 

>  Hiud  r.  Wliitehouiip,  7  East.  558,  571  ;  Philimore  v.  Barry,  1  Cunpb.  513  ; 
Simmcms  v.  AnJeraon,  7  Rich.  <S.  C.)  87. 

'  Bisho|>  u.  SUillito,  2  B.  &  Aid.  329,  n.  ("),  per  Bajrley,  J.  And  aee  Brandt  e. 
Bowlby,  2  B.  &  Ad.  932. 

'  Bloxmnie  ».  Williams,  3  &  ft  C.  234. 

*  Woods  B.  R-iaael],  5  B.  fe  Aid.  942 ;  Clarke  e>.  Spmce,  i  Ad.  t  Gl.  US  ;  Oart  b. 
Qidnton,  3  M,  &  0.  825  ;  Bishop  o.  Cnnvuhiiy,  8  B.  t  C.  416  ;  Macklow  v.  Mwiglra, 
1  Taunt.  318  ;  Angier  o.  Taanton,  &c  Co.,  1  Gray,  621. 

*  Pattlson  V.  kobinaon,  G  H.  &  S.  105  ;  titpra,  §  615. 

T  Wilkiasau  n.  King.  2  Csmpb.  835  ;  Noble  n.  Adiias,  7  Taunt  69  ;  Packer  a. 
Oilliea,  2  Campb.  33<  n  ;  Peer  «.  Humphrey,  2  Ad.  ft  EL  495. 


codd  maintain  trover  af^inat  tlie  attach-  (N.  T.),  SIS  ;  I«dd  v.   Hoore,  S  Sandf. 

ins   officer.       Morgan    v.    Ide,    6    Cash  Sup.  CL  589,  and  see  poM,  }  042.      If  an 

(MaM.)  423.      See  alan  Bryant  V,  Clifford,  illegal  end  void  contract  of  sale  ia  so  fiillr 

13  Met.  (Haaa.)  138.  curried  oat  that  a  demand  conneoted  with 

(a)'  Decker  v.    Hatthen,    2    Ennan  it  i»  capable  cl  Ijeiog  cnforoed  at  l*w 


:nr- 


§  6S9.  TiUF  to  biu  or  erchmngft,  Ao.  Where  ttie  plaintiff  claims 
title  OS  the  liolder  of  a  bank-note,  iUl  of  exchange,  promiisort/  note, 
exchequer  6(7/,'  government  bond  made  payable  to  the  bolder,'  or 
other  negotiable  eecurity,  wbetlier  payable  to  bearer  or  to  order, 
and  indorsed  in  blank  ;  it  ia  aufficient  for  him  to  show  that  he 
took  it  bona  Jide  and  for  a  valuable  consideration ;  for  this  vests 
the  title  in  him,  without  regai-d  to  the  title  or  want  of  title  in  the 
person  from  whom  he  received  it  It  waa  formerlj-  held  that  if 
the  latter  came  to  the  possession  by  felony,  or  fraud,  or  other 
mala  fides,  it  was  incumbent  on  the  plaintiff  to  show  that  he  had 
used  due  and  reasonable  caution  in  taking  it ;  but  though  gross 
negligence  in  the  transferee  may  attU  be  shown,  as  evidence  of 
fraud,  though  not  equivalent  to  it,  yet  hie  title  is  now  held  to 
depend,  not  on  the  degree  of  caution  which  he  used,  but  on  his 
good  faith  in  the  transaction."  (a)  If  the  security  was  lost  by 
the  plaintiff,  and  has  been  found  and  coRverted  by  the  defendant, 
who  has  paid  part  of  the  proceeds  to  the  plaintiff,  the  acceptance 

1  Wookey  v.  Poole,  4  B.  4  Aid.  1.  »  Qnrgier  v.  Mieville,  9  B.  £  C,  46, 

*  Story  CD  Itilla,  §$  415,  41S  ;  Story  on  Pmrnissory  Notes,  193-1V7,  S82  ;   Bsvley 

on  Bills,  pp.   138,  13U,  635-GS9  (Oth  ed.)  ;  Chitty  &  Hnlme  nu  Bills,  pp.  254-2S7  ; 

Ooodiiiaii  V.  Uarrey,  4  Ad.  &  El.  870 ;  Utbgr  v.  Rich,  10  Ad.  ft  EL  7S4.      8««  ante, 

(172. 

wi&out  aid  from  the  illegal  tniTiucttoD,  tlie  knctioneer,  iltlioiieh  the  latter  did  not 

tbe  claim  will   lie  gnebiitieil.     Trnaiit  v.  participate  in  the  fraud  of  the  mortgagor, 

Elliott,  1  Bos.  &  P.  3  ;  Merritt  v.  Millard,  and  did  not  in  fact  know  of  th«  exUtencs 

4  Keyes,   208  ;   Woudworth  u.   BentiPtt,  of  the  mortgage.     Culen  e.  Clnrk,  3  Cush. 

43  N.  Y.  S73  ;  Cbittv,  Cont.  657.      And  <&!■.■<».)  899.     S«e  also  Flnndpm  v.  Cnlhv, 

if  Ihe  ptaJDtiir  in   trover  cnii  make  out  28  K.  H.  34  ;  Moodv  «.  Whitney,  34  Mi, 

bis  right    to    pna^wssiim    witliont    Intro-  6d3  ;  Cartlatid  v.  Marrison,  82  Me.  I9(i  ; 

dilciug  evidenee    rflating  to   the   illegal  Cohli   v.   Dows,   9  Barb.    (!i.    Y.)    230. 

contract,  hecan  reeover  ;  Imtirherelieaon  Trover  will   not  lie   against  a  Sunn  Jtd« 

a  constructive  powesaioii  of  the  goodn,  he  purchaser,   without  notice,   of   «  fixturo 

mnut  fail,  since  a  conatrtiPtive  posspsaion  nrongfully    severrd     from    the    freeholii 

dqwiaF.  upon  the  leesl  tillp  under  which  (Cope  i.  RonH-yne,  4  McLean,  C.  C.  384)  ; 

he  claims,  and  this  legal  title  is  hdsed  on  nor  for  fixtures  which  a  tenant  has  Ivft 

the  illegal  transaction,  so  that  in  intro-  anneied  to  the  freehold,  with  ihe  learj 

ducine  hill  evidence  of  titl<^  he  would  he  of  the  landlonl,  after  he  has  qnit  the  pas- 

oHiged  to  touch  upon  the  illegal  tranwtc-  session.     RuSeys.  Henderaon,  8Eng.  Law 

lion.     Clements  v.  Ytiirria,  81  N.  Y.  28.S,  4  Eq.  SOS. 

A  mortgagee  having  the  right  of  Imme-  (a)  Where,  in  an  action  of  trover,  it  was 
diate  poesessioQ  ot  the  moitcraged  goods  pmred  that  the  State  treasurer  took  drafts 
was  induced  by  the  frauiliilent  represents-  ]<nya1ile  to  his  order  In  payment  of  taxes, 
tions  of  the  mortgagor  to  permit  the  though  he  w»i  authorued  only  to  take 
property  to  reniaiu  in  the  mortKagor'i  money,  and  the  drafts  were  itidorsed  by 
possesaion  for  a  certain  period.  During  his  clerk  snd  pat  in  a  bank  for  collection, 
this  period,  the  mortgagor,  with  lnt«nt  to  it  was  held  tnat  the  State  could  recover 
defraud  the  mortgagee,  seut  the  gooda  agiltist  the  bank  in  an  actios  for  the  con- 
to  an  auctioneer,  who  sold  thetn,  and  Tenion  of  the  drafts,  its  poaseasion  heinj; 
delivered  the  proceeds  of  the  sole  to  tbe  sufUcient  as  ssainst  tbe  MDk.  People  r. 
morigogor ;  and  it  waa  held  that  the  Bank  of  Hoiu  America  75  N.  Y.  HI. 
mortgageii  could  tnaintam  trover  t^aiuat 
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of  Buch  part  ia  no  waiver  of  the  tort,  but  trover  atill  lies  for  the 
security .' 

§  640.  PoHMiion.  There  must  also  be  sfaowji  in  the  plaintiff 
a  riglit  to  the  present  potiettion  of  the  goods.  If  he  has  ODiy  a 
Bpecial  property,  there  must  ordiaarily  be  evidence  of  actual  pos- 
session ;^  (d)  but  the  general  property  has  possession  aunexcd  to 
it  hy  constructiou  of  law.^  If,  however,  there  is  an  intermediate 
right  of  possession  in  another  person  as  lessee,  the  general  owner 
cannot  maintain  this  action.  Therefore,  a  lessor  of  chattels  can- 
not have  an  action  of  trover  against  one  who  lias  talcen  tliem 
from  the  possession  of  his  lessee,  so  long  as  the  riglit  of  the  lessee 
remains  in  force.*  (ft)  But  if  the  interest  of  tlie  tenant  or  pos- 
sessor is  determined,  whether  by  forfeiture  or   otherwise)  the 

>  Burn  V.  Morris,  4  Tyrw.  485. 

■  CoiP  V.  Harden,  i  East,  Sll ;  Hotchkbn  u.  UcVickar,  12  JdIids.  407i  Sbeldon  d. 
Soper,  14  Jolms.  362;  Dennie  v.  Harri*,  9  Pitt  894.  A  fauWr  to  whom  jjoods  hare 
beeu  cousigtied,  but  wbiuh  have  nut  yet  come  to  lianJ,  may  iiiaiataiu  trover  for  theiu; 
anil  this  ia  said  to  contradict,  or  at  leaat  to  form  an  eicrntion  to,  the  rule  Htated  in  the 
text.  See  Fowler  u.  Bruvn,  1  B.  &  I'.  47,  ivr  Kyre,  C.  J.  But  the  |>a3Sea<iion  of  tbs 
carrier  being  the  poggasaion  of  the  factor,  whose  sei  Tant  he  ja  for  this  imrposn,  the  cans 
would  seem  on  this  ground  to  be  reconcilabls  with  the  nde.  Bull.  N.  P.  36;  Dutton 
V.  Solomonaon,  3  B.  &  1'.  5S1 ;  Danea  v.  Peck,  8  T.  R.  330;  ChiCty  ou  Contr.  11th 
Am,  ed.  p.  319;  Story  on  Contr.  flth  ed.  §§  438,  608. 

'  Gordon  v.  Harper,  7  T.  R.  12,  per  Grose,  J.  ;  2  Sauod,  47  a,  n.  (1)  ;  Ayer  R 
Bartlett,  9  Pick.  IGS ;  Foster  u.  Gorton,  S  Pick.  185. 

•  Ibid.  1  Smith  v.  Plomer,  15  East,  607 ;  Wheeler  f .  Train,  3  Pick.  SG5  ;  Pain 
V.  WhitUker,  Kv.  &  M.  99;  Fairhank  a.  Phelps,  22  Pick.  635;  mpra,  J  6tfl.  And 
aee  Farraut  o.  Thompson,  6  B.  &  A.  828.  But  Kn  intervening  right  liy  way  of  linn, 
such  as  that  of  a  carrier,  will  not  deprira  the  general  ownsr  of  this  remedy,  itninst  a 
wrong-doer.  Gordon  r.  Harper,  7  T.  R.  12;  Nichols  v.  Baatard,  2  a  M.  &  E.  869; 
Bugg  V.  Barnes,  2  Gush.  C91;  Harvey  v.  Epsa,  12Uratt.  163. 

(a)   Clark  e.  Draper,  19  N.   H,   419.  sold  tha  wheat  crop,  but  refased  to  lio- 

Where  one  had  raked   the  mnnure  scat-  liver  the  plaintiff  his  ebare  thpreof.  on  tlia 

tered  in  a  public  stn'ct  into  heaps,  pre-  ground  that  the  plaintiS'  had  fmudulently 

paratory  to  ita  removal,  he  may  mnintaia  ki>jit  back  part  of  the  crops  of  the  nreced- 

trover  against  one  who,  twenty-four  hours  ing  year.      It  was  held  that  Dnder  the 

after  it  is  ^thered,  carts  it  off.     Hasleu  teruLs  of  the  agretraent  the  right  of  posses- 

e-  Lockn-ood,  37  Conn.  500.  eion  was  in  the  defendant,  and  that  the 

(6)   The  same   difficulty  arises  as  to  evidence  wouhi  not  sapport  an  action  of 

the  right  of  posnessioQ   to  crops  where  trover.     Cf.   Kooh  v.  Amman,  S  111.  App. 

the    farm    is    worked    on   >hara,   which  160. 

was  indicated  in  the  title  Trespfisn.  ante.  Where  tha  owner  of  a  chattel  leases  il, 

S  818.      In  Lehr  v.   Taylor,  90  Pa.   St.  and  then  mortgages  it,  the  mortgagee  can- 

331,  the  eviilence  was  that  the  plaintiff  not    maintain   trover  against    the    lessee 

worked    the  defendaut'a   farm  on   shares  Qntil  the   lease  has    expired.      Forth   v, 

under  a  lease,     Bv  the  terms  of  the  lease  Pursley,  82  III.  162.     Where  the  plaintifT 

he  was  to  have  half  the  grain,  but  the  connigned  goods  to  a  third  party  to  ba 

right  of  possasum  thereof  in  the  fields  or  p^id  for  as  tbey  were  sold  by  him,  the 

in  the  barji  was  to  l<e  in  the  defendant  legal  posaession  of  them  is  in   the  cod- 

until  divided,  and  his  share  delivered  to  slgnee    (Faiibank    r.    Phelpa,    22    Pick, 

him,  Dnder  the  terms  of  the  lease.     The  (Ma.is. )   636),   and   the    plaintiff  cannot 

plaintiff  planted  crops  and  thr-n  moved  off  tnainttiin  trover  for  the  goods  (Hardy  o. 

iJie  farm.    Tba  defeodaut  han-usted  and  Munroe,  127  Mssa.  94). 
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general  owner  may  sue.  Thus,  if  the  tenant  has  unlatrfully  sold 
the  machinery  demised  with  a  mill ; '  or,  if  a  stranger  cuts  down 
and  removes  a  trco,  during  a  term,^  —  the  general  owner  may 
maintain  this  action  against  the  purchaser  or  stranger.  Upon  tlie 
same  genei-al  principle  of  right  to  the  immediate  posaessioB,  the 
purchaser  of  goods  not  sold  on  credit  has  no  right  to  this  form  of 
remedy,  until  he  has  paid  or  tendered  the  price;*  even  though 
he  has  tlie  key  of  the  apartment  where  the  goods  are  stored,  if 
the  vendor  still  retains  the  general  control  of  the  premises.*  So, 
if  the  purchaser  of  lands,  being  permitted  to  occupy  until  default 
of  payment,  the  title  remaining  in  the  vendor  for  his  security, 
cuts  down  and  sells  timber  without  leave  from  the  vendor,  the 
latter  may  have  trover  against  the  purchaser.^  And  if  the  bailee 
of  goods  for  a  special  purpose  trausfers  tliera  to  another  in  con- 
travention of  that  purpose,  the  remedy  is  the  same.*  (o)  The 
bailee  of  materials  to  be  manufactured  may  also  liave  this  action 
against  a  stranger,  though  the  goods  were  taken  by  tlio  defendant 
from  the  possession  of  a  third  person,  whom  the  plaintiff  had 
hired  to  perform  the  work.^  So,  a  ship-owner  may  maintain 
trover  for  the  goods  shipped,  against  the  shcriH  who  attaches 
them,  witliout  payment  or  tender  of  tlie  freight  due.*  (6) 

'  Famitit  V.  ThorapBOD,  S  B.  ft  A.  6SS.  See  iXta  Aalimead  o.  Kellogg,  23 
Conn.  70- 

■i  bfTvy  V.  Heard,  Cro.  Car.  212;  Palm.  S27;  7  T.  B.  IS;  BUker  c  Aucomba,  1 
New  Rej).  25. 

■  Blnxamr.  SaDnd«ra,  4  B.  ft  C.  641:  Miles  e,  Oorbiti,  4Tyrw.  296. 

*  MilRnte  D.  Kebble,  3  M.n.  &  Gr.  100. 
»  Moorw  D.  Wail,  8  Wend,  104. 

*  Wilkinson  v.  King,  2  Campb.  835;  Loeachman  e.  Machin,  2  Stark.  811.  But 
if  a  consignee  oF  goods  for  nle,  at  a  price  not  1»3  thnn  a  certain  sum,  aells  tbcm  for 
B  less  Eiim,  it  is  not  a  conversion,  but  the  remedy  is  b;  a  special  action  on  the  ca«e. 
Seijennt  o.  Blunt,  18  Johns.  74. 

'   r^ntnn  u.  Lvndc,  15  Muu.  242  :  BryiiDt  0.  CUfford,  IS  Met.  188. 
»  I>e  Wolf  u.  Dtiarborn,  4  Pick.  166. 

(i)  A  conrignpe,   having  authority  to  tel,  this  ia  evidrare  of  a  coDrenion   to 

sell  property  for  the  owner,  sold  it  as  the  bis  on-n  use,  atid  the  jury  should  lind,  as  a 

prnprrtvof  B  pprsnn  olberthsn  Ihe  omier,  question  of  fact,  whether  be  did  fo  con- 

■n<I  siir'h  mle  wnn  held  a  conversion.     Co-  v«rt  it     GocU  v.  Sinilh.  123  Klasi.  238; 

Tell  B.  Hill,  -2  ScUen  (S.  Y.),  374.     So.  Harvey  v.    Epes,   12   Gralt.    (Va.)   153. 

where  the  evidence  in  an  action  of  trover  Where,   however,   one   rielivers  efxAs   to 

was  that  a  Imilee  of  the  goods  to  hold  them  another  to   h<fpn'J<watc,    he    ihereby  im- 

fora  certain  time  shipped  them  byeipmw,  plieiily  authnriics  a  sale  if  ths  loan  is  not 

he  w«fl  held  liable  for  the  conversion.    Bi-  ™id  when   it   becomes  due.     Dnffield  u. 

wanis  V.  Frank,  40  Mich,  618.     So,  if  the  Miller,  B2  Pa,  St.  286. 

owner  of  a  ciiattel  parla  with  the  posses-  (A)  A  person  to  whom  a  letter  sent  by 

rion  of  it  upon  an  a«roement  of  lease  or  m«il  is  addressed  may  inaiutain  an  action 

biilment,ai)'loneofthe  terms  of  the  hail-  of  trover  in   a  State  court,  against   tha 

ment  is  violated  in  a  manner  which  tenda  nostuMister  who  nnlawfullv  refuses  to  de- 

to  ahoiv  the  assumption  by  the  ImUee  of  liver  it.     Teal  v.  Felton,  18  How.  (I'.  3.) 

dominion  over  and  ownership  of  the  chat-  284. 
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§  641.  Ttti«  M  axecratoT,  Ao.  Aa  executor  or  adminittrator  littB 
the  property  of  the  goods  of  his  testator  or  intestate  veBteil  in 
him  before  his  actual  poBsesHion ;  aod  therefore  may  have  trover 
or  trespass  against  one  who  has  previoTisly  taken  them.  And 
though  he  does  not  prove  the  will,  or  receive  letters  of  adminis- 
tration, for  a  long  time  after  tlte  death  of  the  testator  or  intestate, 
yet  the  property  will  be  adjudged  to  hare  been  in  him,  by  relation, 
immediately  upon  the  decease.'  If  he  relies  on  his  constructive 
possesBion,  and  a  conversion  after  the  death  of  the  testator  or 
intestate,  he  must  produce  and  prove  at  the  trial  bis  letters 
testamentary,  or  of  administration.' (a) 

§  642.  ConvBralon.  (2.)  The  plaintiff  must,  in  the  next  place, 
show  that  the  defendant  has  converted  the  goods  to  his  own  use. 
A  convertion,  in  the  sense  of  the  law  of  trover,  consists  either  in 
the  appropriation  of  the  thing  to  the  party's  own  use  and  bene- 
ficial enjoyment,  or  in  its  destruction,  or  in  exercising  dominion 
over  it,  in  exclusion  or  defiance  of  the  plaintiffs  right,  or  in  with- 
holding  the  puBsension  from  the  plaintiff,  under  a  claim  of  title, 
inconsistent  with  his  own.'  (S)    It  may  therefore  be  either  direct 

1  1  Com.  Dig.  S41,  tit  Adminlfitration,  B.  10 ;  Id.  4S6,  tit.  Action  apon  th«  Cu«  . 
nnon  Trover,  B.;  Rex  v.  Harslsj,  8  E(ut,  410,  per  Ld.  EIlpDboroiigb  ;  Doe  d.  Farter, 
ST.  K.  13,  16  ;  Long  v.  Hsbb,  Sty.  311  ;  Lockxmith  t.  Creawsll,  2  BoU.  Abr.  IBS, 
pi.  1  ;  Anon.,  Comb.  4«,  per  Holt,  t.  J. ;  2  3«lvf.  N.  P.  777  (lOth  ed.) ;  Patten  b. 
Patlen,  I  Al<»ck  k  Nfipu>r,  498,  501  j  Wibwo  c.  ShMrcr,  S  HeL  504.  In  Woolley 
e.  Clark,  5  B.  &  Aid.  744,  it  wai  laid,  that,  as  to  the  administrator,  hia  title  being 
derived  wboUy  from  the  Eccleeiaatical  Conrt,  no  right  vpatai  in  him  nntil  tbi:  grant 
of  lelCen  of  admiDiatnLCioii ;  hnt  the  reeolutiaa  or  this  point  was  not  esiwatial  to  the 
decision  in  that  case,  as  the  defendant,  who  sold  the  goods  as  adminiatrator,  aold 
'' '" tice  of  the  existeoce  of  the  will,  by  which  the  pluDtiff  was  ^pointed 

>  Bobinsou  o.  U'Dooald,  9  Kelly,  119. 

■  Fouldea  v.  Willoughby,  8  M.  i  W.  646-6S1  ;  Beyworth  v.  Hill,  8  B.  *  Aid. 
tfSS  ;  Bristol  v.  Burt.  7  Johns.  254  ;  Hurmy  i^.  Burling,  10  Johns.  172  ;  Hrtc  p. 
Pearson,  4  Ired.  7fi ;  Page  v.  Hatehett,  10  Jur.  634  ;  Harris  v.  Sauniiers,  2  Strobh. 
Eq.  370  :  Clark  c,  Whilaknr,  IS  Conn.  SIS  ;  Heald  v.  Cnn-j,  9  Eng.  Ldv  &  Eq.  429. 
But  the  mere  cntting  down  of  trees  without  taking  them  away  is  not  a  coavrrsion. 
Miras  v.  Solebay,  'Z  Mod.  21S. 

(ii)  A  raBcdwr  appointed  by  the  coart  in  (b)  Bray  v.  Bates,  9  Met.  [Hass.)  2S7  ; 

the  exercise  of  its  equity  jnnsdir:tion  haa  Salisbury  v.  Gourgas,  10  Id.  402;  F<-matil 

no  legal  title  in  the  assets  which  he  is  ap-  o.  ChAse,  87  Me.  289  ;  Puller  b.  Tahor,  89 

pointed  to  collect,  and  withont  anthority  Me.  619,     Proof  liat  the  defendant  did 

of  the  court  he  cannot  maintain  trover  some  ])oiitive  wrongful  act  is  nno'ssary  to 

when  they  have  been  wrongfully  converted  support  an  action  of  trover.     Bromley  v. 

«reviou9ly  to   hia  possceaion.     Yeeger  •.  Coiwell,  2  Bos.  &  Pul.  438  ;  Rom  n.  John- 

rallniK,  44  Pa.  St.  894.     But  where  the  son,  5  Burr.  2825 ;  Severin  v.  Eepprll,  4 

goods  have  actually  come  into  bin  posses-  Esp.  1S6,     A  sale  of  personal  property  t»r 

sion,  he  may  maintain  trovnr  against  one  a  mortgngpe  before  forecloanre  ia  a  convpr- 

wbo  wrongfully  invades  such  posneasion,  sion  for  woieh  the  mortgagor  may  maintaia 

and  converts  tbe  goods.    Singerly  v.  Fox,  an  action.     Spaiilding  d.   Bnniea,  4  Qray 

76  Pa.  St.  112.  (Uaas.),  SSO.     To  oonatitate  s  joint  ooa- 


or  conetructive ;  and  of  conrse  is  proved  either  directly  or  by 
infereoce.  Every  ttn/<twful  taking,  with  inteot  to  apply  the  goods 
to  the  use  of  the  taker,  or  of  some  other  pereou  than  the  owner, 
or  having  the  effect  of  destroying  or  altering  their  nature,  is  a 
conversion.*  (a)  But  if  it  does  not  interfere  with  the  owner's 
dominion  over  the  property,  nor  alter  its  condition,  it  ie  not  (6) 
Upon  these  principles  it  has  been  held  that  if  a  ferryman  wrong- 
fully put  the  horses  of  a  passenger  out  of  the  boat,  without  further 
intent  concerning  them,  it  may  be  a  trespasg,  but  it  is  not  a  con- 
version ;  but  if  he  makes  any  further  disposition  of  them,  incon- 
sistent with  the  owner's  rights,  it  is  a  conversion.'  So  the  taking 
poBBesstOTi  of  the  bankrupt's  goods,  by  his  asttgnees,  is  a  con- 
version, as  against  him,  for  which  be  may  maintain  trover,  to  try 
the  validity  of  the  commission,  without  making  a  demand.'  So, 
imn^  a  thing  without  license  of  the  owner  is  a  conversion  ;  as  is 
also  the  miauie  or  detention  of  a  thing,  by  the  finder,  or  other 
bailee.*    So,  the  advlteration  ai  w(ne  or  other  liquor,  by  puttii^ 

>  Bull.  N.  P.  44 ;  2  Sannd.  i7  a,  \,j  WillimDa ;  Premeott  r.  Wripbt,  S  Man.  20  r 
PiercF  u.  BetiUiaiD,  14  Pick.  866  ;  thnrston  r.  Blanchard,  32  Pick.  1&  But  if  ■  tn^ 
tioua  Ubin);  has  bmi  anbDeqaently  useuted  to  by  the  owner,  the  remedy  in  trover  is 
jwoe.  Hewes  v.  Pnrkman,  20  Pick.  90 :  Roifh  v.  Hawes,  13  Pick.  136 ;  Clarke  o. 
Clarke,  6  Esp.  61  ;  Brewer  v.  Sparrow,  7  B.  *  C.  SIO.  Taking  the  plaiiitiH's  goods  by 
miatake,  BupposiDg  thi^ni  to  be  defendaut's  own,  and  a  Bubaequent  proiniae  to  restore 
them,  the  performance  of  which  wai  nwlected,  ba*a  been  held  anmcient  eTideoce  of 
•  converaion,  Durrell  d.  Hosher,  S  Johns.  445.  See  fDrthet,  Harringtoii  v.  Payne, 
16  Jobna.  431. 

*  Fouldea  D.  WiHonghby.  8  M.  *  W.  B40. 

*  Somerettt  t.  Jarvis,  8  Brod.  A  Bing.  2. 

*  Mulgiave  e.  Ogden,  Cro.  U.  21B  ;  Ld.  Peter  v.  Henaage,  12  Hod.  tlQ  ;  Wheelock 

▼eraioD  of  pecaonal  property,  the  acta  of  any  knowledge  of  witnig-doing,  anppoiing 

the  xeTetal  defcndaDta  need  Dot  be  contain-  the  artiulea  to  belong  to  or  to  be  riglitfully 

poraneaue,  if  their  acta  and  purposea  all  in  the  poaiiession  of  tbe  person  fioin  wham 

tend  to  the  same  result.    Cram  r.  Thissell,  the  aaine  ate  rei^ived.     liurditt  v.  Hunt, 

8fi  Me.  8S.     Trover  will  lie  to  recover  tbe  25  Me.  41 B;  FifieUI  d.  Maine  Central  R.  K. 

value  of  coal  dug  by  the  ownfr  of  land,  Co.,  S2  Me.  77,  82. 

throngh  a  niistskp  of  boundaries,  oat  of  (£)  So,  if  one  leviet  OD  goodi  which 

adjoining  land.     Forsyth  tr.  Walla,  41  Pa.  have  been   previously   moctt^ged,   if   tw 

8l  2SI.  leviea  merely  upon  the  mortgagor's  right 

(a)  If  one  wrongrully  leaves  his  good*  of  redemption,   he  does  not  ao  inter^ra 

on  the  land  of  another  after  being  notified  with  tbe  loortgagea'a  rights  aa  to  be  liable 

to  take  them  away,  and  the  goods  are  de-  for  conversioD.     Bnt,  if  the  mortgwor  has 

atroyed  by  the  owner  of  the  land  in  ths  not  an  interest  which  can  be  leviea  on  bv 

reasonable  nw  of  his  own  property,  trover  law,  and  the  officer  leviea  on  tha  goods,  ha 

will  not  lie  against  him,  but  it  will  if  be  will  be  liable,     Voodside  v.  Adams,  10 

nsea  the  goods  ot  wiifnlly  deatroys  them.  N.  J.  L.  417.     Whether  B  mortgagor  o( 

AacbermaD  v.  Beat  Brewing  Co.,  if  Wis.  chattels  has  an  interest  which  csn  ba  at- 

803.  tfcbsil  st  common  law,  depends  on  the  law 

It  is  said  in  Smith  o.  Colby,  67  He.  of  the  State.     In  New  Jersey  it  is  held 

1(19,  Ihat  a  person  acting  under  the  direc.  that  he  haa.     Woodtide  o.  Adams,  tupra. 

tion  of  another  aa  servant  or  bailee  might  In  New  York  and  MassKhutiatts.  that  ha 
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water  iato  it,  iB  a  couveraion  of  the  whole  qnantity ;  but  tlie 
taking  away  of  part  ia  uot  so,  if  the  residue  remains  iu  the  same 
Btat«  as  before,  and  ia  not  withheld  from  the  owner.'  (a)  And 
though  a  factor,  entrusted  with  goods  for  sale,  may,  in  many 
cases,  lawfully  deliver  tliem  over  to  another  for  the  game  purpose ; 
yet  if  a  bailee  ot'  goods  deliver  them  over  to  another,  in  violation 
of  the  orders  of  the  bailor,  it  is  a  conversion.'  (6)  A  miidelivery 
of  goods,  also,  by  a  whar&nger,  carrier,  or  other  bailee,  is  a  con- 
version ;  ^  but  the  accidental  loss  of  them,  by  the  mere  omission 
of  the  carrier,  is  not.*  A  wrongful  tale  of  another's  goods  is  also 
a  convei'sion  of  them ; '  and  though  the  custody  of  the  goods 
remains  unaltered,  yet  tlie  delivery  of  the  documentary  evidence 
of  title,  and  the  receipt  of  the  value,  completes  the  act  of  con- 
yersioD  ;*(but  a  mere  purchase  of  goods,  in  good  faith,  from  one 


r.  Wheelwright,  6  Moss.  104  ;  Story  oa  Bailm.  K  188,  23S,  241.  2S9,  SS6  ;  Part]>nd 
Bink  V.  Stiibbs,  6  Moia.  422,  427;  Kipley  v.  Dolbier,  S  SJiepl.  382;  Woodman  v.  Unb- 
Urd,  G  Poster  (X.  H-),  67. 

'  RichBrdaoii  o.  Atkinaon,  1  Str«.  bW;  Pbilpott  v.  Relley,  3  AJ.  &  El.  306;  Dench 
V.  Walker,  11  Hixsd.  500  ;  Yoan^  n.  Mssou,  8  Pick.  Gal.  Ttie  mere  fact  of  h  bailee's 
bottlin;;  a  cask  of  wise  is  not  evidence  of  a  conTeraioti,     Ibid. 

■  Bromley  c  Cjitwell,  'A  B.  &  P.  4SS  :  Seyds  e.  Hny.  4  T.  B.  260. 

■  Djvereui  v.  Ban^Uy,  2  H.  &  AliL  702  ;  Vaul  t>.  Hirbottle,  1  Pr^e,  49  j  StcTen- 
•on  V.  Hart,  4  Bing.  463  ',  Story  on  Boilm.  SS  450,  451.  545  b. 

*  Koa»  u.  Johnson,  6  Barr.  2825  ;  Kirkmau  ir.  HargreaTes,  1  Selw.  N.  P.  42&  ^ 
DwightD.  Brewster,  1  Pick.  60,  53  ^  Owen  o.  Uwyn,  I  Ventr.  223;  Anon., 'J  S»lk. 
655;  Havkinan.  HolT.nan,  «  Hill  {:4.  Y.),  5SS.  There  are  two  casKS  seeming  to  the 
contrary  of  this;  but  in  one  of  them  {Greealield  Bank  v.  Leavitt,  17  Pick.  1)  tbia  point 
viaa  nut  raised,  but  [he  defeudaiit'a  liability  for  a  loss  was  assumed,  the  case  tnmiQg 
wholly  on  the  qaestion  of  damages ;  and  in  the  other  ( La  Hlai.'e  e.  Aapoix,  1  Johns. 
Caa.  406)  the  case  sufficiently  showd  that  there  was  an  actual  conversion. 

»  Edwards  b.  Hooper,  II  M.  &  W.  3S3  ;  Featherstonhaui;h  o.  Johnston,  8  Taoat 
237;  Lowell  o.  Martin,  4  TauiiL  799;  Alsager  v.  Close,  10  M.  &  W.  576  ;  Robinson  ■. 
Rolls,  1  M.  &  Rob.  230  ;  Everett  v.  Coffin,  6  Wend.  60S  ;  Kyle  v.  Gray,  11  Ala.  233. 
But  if  the  sale  was  bv  defendant's  agent  without  his  knowledge,  guart ;  and  sea 
Hacbsll  tr.  Ellis,  I  C.  A  li..  6S'2. 

*  Jackson  B.  Ad  Jersun,  4  Taunt.  24. 


{a)  The  fact  Chat  the  pkiatiiT  has  al- 
loweil  a  bailee  of  his  property  to  mix  it  up 
with  other  property,  so  that  its  idf^ntlty  is 
lost,  Joes  not  prevent  an  aclioa  of  trover 
against  one  to  whom  the  bailee  wmngfuUy 
sold  all  the  property,  and  who  refuses  lo 
give  the  plaintitr  his  share.  Thus,  when 
A  storeil  gmin  in  a  gisiti  warphuuse.  allow- 
ing it  to  be  mingled  with  grain  of  the  same 
grade,  and  the  owner  of  the  warehouse  sold 
the  warehouse  with  ita  contents  to  a  bank, 
which  took  possession  and  refused  to  allow 

Elaintiff  lo   take  away  his  grain,  it  waa 
eld  that  the  hank  was  liable.     German 
National    Bank  v.    Meadowcroft,    95    111. 
124  ;  Jackson  v.  Anderson,  4  Taunt  24. 
If  one  to   whom  goods  are  delivered, 


mixes  them  with  his  own,  no  that  it  ia  in>- 
possible  to  identify  them,  he  is  liable  fora 
conver«on.  Hesseltine  b.  Stockweli,  30 
Me.  237  ;  Bryant  t.  Ware,  Id.  295. 

[b)  If  the  owner  of  an  article  of  ]ier- 
sonal  property  delivers  it  to  anothir  to 
sell,  the  bailee  baa  no  rigbt  to  deliver  it  to 
his  creditor  in  payment  of  his  own  pre-ei- 
isting  debt.  Kodick  v.  Cobum,  6S  He. 
170  ;  Holton  v.  Smith,  7  N.  H.  446.  And 
in  such  case,  no  demand  or  refusal  is  neces- 
sary against  the  bailee.  Rodii-k  «.  Cobnm, 
nupra;  Haut  v.  Holton,  13  Pick.  (Mass.) 
216.  So  if  a  mortgagee  of  personal  prop- 
erty in  possession  miTs  before  foreclosure- 
Spauldtng  0.  Bamei,  1  Uray  (Mass.),  330. 


who  had  no  right  to  sell  tbem,  is  not  a  conversion  of  them,  against 
the  lawful  owner,  until  bis  title,  lias  been  made  known  and  re- 
sisted.^ (a)'i  Nor  is  the  averment  of  a  conversion  supported  by 
evidence  of  non-feasance  alone;  as  if  a  factor,  employed  to  sell 
goods,  neglects  to  sell  them,  or  sells  them  without  taking  the 
requisite  security.' 

§  643.  Sama  sabjaot.  On  the  other  hand,  though  there  has 
been  an  actual  use  ar  disposition  of  the  goods  of  another,  yet  if 
it  was  done  under  the  pressure  of  moral  necestity,  a  tieenee  will 
sometimes  be  presutued,  and  it  will  not  be  a  conversion.  Such  is 
the  case,  where  a  shipmaster  throws  goods  into  the  sea,  to  save 
the  ship  from  sinking.^  So  it  is,  if  the  thing  was  taken  to  do  a 
work  of  charittf,  or  to  do  a  kindness  to  the  owner,  and  without 

1  McCombie  v.  Davieg,  6  East,  538  ;  BaldTrin  v.  Cote,  S  Mod.  !13. 

*  Bromli^y  v.  Coxwell,  2  B.  &  F.  433 ;  Cairait  v.  BUeckcr,  12  Jobns.  800  ;  J«tinar 
■I.  Joliffe,  0  Johns.  9. 

*  Bird  e.  Astoch,  2  Bulstr.  280.    See  also  Clarke  o.  CUrVe,  6  Eap.  81. 


(a)  "And  not  only  are  there  deciaiona 
that '  a  mere  purebase  '  of  jiroperly,  with- 
out taking  posfession  of  it,  ia  not  a  con- 
Tcraion  uf  it.  but  also  dsuiiiioDS  thut  a 
purchaser  rpceiving  a  pled^-e  or  other  lail- 
iuent,&c.,  or  property  fi«m  one  who  bad  no 
right  todis|>oseot'  it,  and  tailing  posaesuion 
tbcrreof  without  any  further  Btt  or  dominion 
OTer  it,  doea  not  always  constitute  a  couver- 
Rionofif'Mettalf,  J.,  GilDioren.  Newton, 
0  Allen  (Mans.),  172.  \  In  this  case  it  was 
held  that  puKhasing  a  liorse  in  Bood  faith 
from  one  irho  had  no  right  to  aell  him,  and 
aubaequentlv  exerciaiug  dotninion  over  him 
by  letting  liim   lo  aiiother   person,   will 

by  the  owner  is  necessary  lipfor?  uotnmenc- 
ing  an  actjun  thvrefar.  This  severe  rule  of 
law  will  not  be  applied  when  the  art  of 
■ppropriatinn  can  be  iii$tif)«l  as  having 
wen  in  any  manner  authorized  by  the  own- 
er. Thus  when,  upon  a  conditioi>al  sale, 
the  property  is  delivered,  and  time  is  given 
for  compliance  with  the  condition,  one  who 
purchases  and  resells  the  property  before 
the  right  to  ]«rfect  the  title  by  auch  con- 
pliance  has  been  terminated  is  not  liable 


othe. 


ral  u' 


anliseqiientlv  remimea  bia  right  to  its  pos- 
aeasion.  Vincent  p.  Cornell.  13  Pick. 
(Mass.)  294.  A  wnrehousi-mBn  had  on 
storage  two  lots  of  flour,  one  belonging  to 
A,  the  other  and  more  valuable  to  B.  A 
hakel  ordered  ten  barrels  from  C,  whieh  C, 
to  fill  the  order,  bought  from  A  taking 
from  htm  an  order  on  the  wnrehonseman. 
The  warebotuetnan,  by  mistake,  delivered 


on  the  order  the  flour  of  B,  instead  of  that 
of  A,  which  the  baker  took  and  used,  sup- 
posing it  WHS  from  A,  and  deriving  no  bene- 
Kt  therefrom.  Held,  no  conversion  by  tho 
baker,  as  between  him  and  the  warehouse- 
mau.  mils  v.  Snell,  104  Mas.s.  173. 
Where  oEe"TiuyB  goods  stolen  from  the 
plaintilf,  the  buyer  acquires  no  title  tn  the 
goods,  a,nd  if  he  has  taken  possession  of 
them,  actually  or  constructively,  thoiigb 
he  did  it  in  ignorauce  of  the  plaintiff's 
titli^  and  sells  thi'm,  he  is  liable  (or  a  con- 
version, althoush  there  has  been  Do  demand 
and  refusal.  Rollins  v.  Fowlir,  33  I..  T. 
K.  d.  78  ;  Peaae  B.  Sniith,  81  N.  Y.  477. 
And  if  he  refusea  to  give  tbem  up  on  de- 
mand, he  is  also  liable.  German  National 
Bank  D,  MeadowcToft,  nipra;  Welsh  r, 
Sage.  47  ».  Y.  148;  Gillett  d.  Roberts,  67 
N.  Y.  23.  But  it  has  been  held  that  a 
petsoQ  wbo  exchangee  stolen  coupons  for 
money  in  good  faith  and  nilhout  gross 
negligence.  Tor  another,  without  any  inter- 
est therein  or  benefit  therefrom,  is  not. 
guilty  of  a  conversion.  Spoonern.  Holmes., 
102  Mass.  G04.  Nor  is  the  purchase,  un- 
der like  circumstences,  of  stolen  negotia- 
ble bonds.  Welsh  e.  Sage.  47  N.  Y.  143  ; 
Gillett  V.  Roberts.  67  N.  Y.  28.  It  has 
been  recently  held  in  England,  that  where 
a  person,  however  innocently,  cornea  into 
possession  of  the  goods  of  another,  who 
has  been  fraodulently  diapoaieased  thereof, 
and  disposes  of  them  for  his  own  benefit, 
or  for  that  of  any  third  person,  he  is  liable 
for  a  conversioD.  Hollius  v.  Fowler,  33 
L.  T.  N.  8.  73. 
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any  inteutioD  of.  injiuy  to  it,  or  of  converting  it  to  his  ovn. 
use.'  (a) 

§  €44.  D«auid  sod  nfoMl.  Where  the  circumstances  do  not, 
uf  themselves,  amoant  to  an  actual  conversion,  it  will  be  incum- 
bent OD  the  plaistiEF  to  give  evidence  of  a  demand  and  refutaly 
at  any  day  prior  to  the  commencemeDt  of  the  actiou,  the  time  not 
being  matertal^aud  also  to  show  that  the  defendant,  at  the  time 
of  the  demand,  had  it  iu  his  power  to  give  up  the  goods.^  But 
the  demand  and  refusal  are  only  evidence  of  a  prior  conversion, 
not  in  itself  conclusive,  but  liable  to  be  explained  and  rebutted 
by  evidence  to  the  contrary.*  (6)  The  refusal,  moreover,  must 
be  absolute,  amounting  to  a  denial  of  the  plaintiffs  title  to  the 
possession ;  and  not  a  mere  excuse  or  apology  for  not  delivering 
the  goods  at  present ;  *  but ,  it  need  not  be  expressed  ;  it  may  be 

1  Drake  v.  Shorter,  t  Eap.  195.     And  see  Sparb  r.  Pardy,  11  Ho.  219. 

>  Bull.  N.  f.  41;  ViQceat  ■.  ConieU,  13  >^ck.  294  ;  Niiou  i.  Jenkins,  2H.BL,  1S5; 
EdwanlH  D.  Hooper,  11  H.  k  W.  366.  per  Parke,  B.  ;  Smith  v.  Young,  I  Campb.  ttt. 
See  Kinder  e.  Sliaw,  2  Mass.  398  ;  Cham berlain  v.  Shaw,  IS  Pick.  273  ;  Leonard  s. 
TidJ,  2  Met.  B  ;  Janes  i;.  Fort,  »  B.  k  C.  TU  ;  Anon.,  2  Salk.  656 ;  KeUey  o.  Gris- 
wold,  6  Barb.  8.  C.  436. 

•  2  Saand.  47  e,  by  Williams  ;  Wtlton  b.  Oirdleston,  5  B.  &  Aid.  S47,  per  Cur. ; 
Thompson  ■.  Rose,  18  Conn.  71.  Ordinariiv  the  jury  are  iniitmcted  to  find  a  conYM- 
lion,  npon  evidence  of  a  demand  and  reliisal ;  but  it  will  not  be  inferred  by  the  court 
u  a  deduction  of  law.  Mirea  d.  Solebay,  2  Hod.  214;  10  Co.  S6,  67  ;  2  BoU.  Abr. 
893  ;  Jacoby  ■.  l^uant,  6  S.  &  R.  300. 

*  Severin  V.  Keppell,  4  Eap.  156.  And  see  Addison  v.  Round,  7  C.  &  P.  236  ;  Hlil- 
pott  K.  Kelley,  3  &\.  &  EL  106 ;  PattiaoD  v.  BoUawo,  &  M.  k  S.  lOG ;  CatUM  v.  Span- 
ton,  7  M.  &  O.  903. 

ia)  Omittinjtseaaonablytodelivergooili  to  the  owner,  who  received  her.     In  ut 

will  not  siutain  trover  against  a  carrier  action  of  trover  ^tnat  the  driver,  it  waa 

without  a  demand.     Robinson  e,  Austin,  a  held  that  his  omusion  to  deliver  the  cow 

Orav  (Mass.),  564;  Bowlin  ■>.   Nye,    10  on  demand  was  not  a  proof  of  couversion. 

Cueh.  (MBiis.)416.    See  aiUe,  S§  218,  219.  Wellington  s.  Wi'ntwnnli,  8  Met,  (MaBi.| 

Mor  does  the  forcibly  interpneitig  obata-  S43.     See  also  Burmut^es  d.  Bayne,  5  H. 

dea  to  prevent  the  owner  from  obtaining  k  S.  298.     Whrre  one  demands  his  chat- 

posMBaion  of  the  property,  by  one  who  has  tela  and.  there  ia  such  a  withhotdLn^  of 

not  the  possession  thereof,  actual  or  cou-  them  as  aiooaDta  to  a  conversion,  a  right 

strnctive,  amount  to  a  conversion.     Boo-  of  aetion  accrues  which  will  not  be  devested 

bier  e.  Boobier,  39  Me.  108.  by  a  subeeiiurnt  oifer  to  return  the  pooda, 

(A)  Howittf.  EsUlIe,  92  III.  213;  Fol.  or  a  notice  to  the  plointilT  to  come  and  take 

Bom  B.  Manchester,  11  Cush.  (Mass.)  S34i  themaway;  but  this  tender  nuy  be  shown  in 

387  ;  Msjtee  v.  Scott,  9  Id.  IIS  ;  Piatt  «.  reduction  of  the  damages.     WhiUker  p. 

Tuttle,  23  Conn.  233;  Beckmanv.  McKay,  Houghton,   83   Pa.  St.  43.      But  if  the 

14  CaL  2S0.     A  cow,  going  at  large  in  the  gooda  equal  or  aiceed  in  value  the  claim 

highway  without  a  keeper,  joined  a  drors  of  the  plaintiff,  quart,     Cf.  Robinson  n, 

of  csRte  withont  the  knowledge  of  the  Sprsgue,  125  Mass.  682.     A  demand  tat 

driver,  and  vaa  driven  with  them  to  a  dis-  goods  alleged  to  have  been  converted  ia  not 

tant  town,  and  there  depastured  with  the  of  itself  a  waiver  of  a  previous  demand  Gm 

others  during  the  summer.    After  the  dri(-  the  ssma  gooda,  with  which  the  WTang.doel 

er'i  return,  the  owner  of  the  cow  called  on  refused  to  comply,  but  it  nay  flo  to  th« 

him  to  make  inquiries,  and  demanded  hia  jury  as  evidence  of  a  waiver  or  the  previ- 

cow;  and,  on  the  return  of  the  drove  in  ous  demand.    Wtnlerbottomit.  llorahona*^ 

the  autumn,  the  driver  delivered  th«  cow  i  Gray  (Uaa*,),  333. 
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inferred  from  non-compliance  with  a  proper  demand.'  If,  how- 
ever, the  refusal  Ib  qualified  by  a  condition  which  the  party  had 
DO  right  to  impose,  it  is  evidence  of  a  conversion.^  And  so  it  is, 
if  it  in  grounded  on  a  claim  of  right  by  a  third  party."  If  the 
demand  was  made  by  an  agent,  the  plaintiff  must  also  prove  his 
authority  to  make  it ;  otherwise  the  refusal  will  be  no  evidence 
of  a  conversion.*  And  if  the  demand  is  made  upon  a  bailee  of 
goods,  entrusted  to  him  to  keep  on  the  joint  account  of  several 
owners,  a  demand  by  one  aloue,  without  the  authority  of  the 
others,  is  not  sufficient.'  (a)  So  also,  if  the  goods  are  bailed  to 
two,  a  demand  on  one  alone  is  not  sufficient  to  charge  the  other 
in  trover,  though  it  may  suffice  to  charge  him  in  an  action  ex 
contractu.^ 

§  643.  Bftm«  snbjsot.  Even  an  absolute  refusal  is  not  always 
evidence  of  a  conversion.  Thus,  where  the  plaintiff's  goods 
were  attached  in  the  hands  of  his  bailee,  who  on  that  account 
refused  to  deliver  them,  it  was  held  no  conversion.*  So  it  is  , 
where  the  possessor  of  goods  refuses  to  deliver  them  np,  until 
some  ownership  is  shown  in  the  claimant  ;^(i)  or  until  some 
other  condition  lawfully  imposed  by  him  is  complied  with  ;  ^  as 
where  a  servant,  having  tfie  custody  of  goods  apparently  his 
master's,  refuses  to  deliver  them  without  an  order  from  his  mas- 
ter."'   So,  if  the  bailee  of  goods  asks  time  to  return  them  to  the 

>  Watkina  v.  Woolley,  1  Ooir,  89  ;  Ooliahtly  v.  Ryn,  Lofft,  88 ;  Bavies  o.  Nicho- 
Ua,  7  C.  &  P.  33B.  A  demuid  in  writing,  leli  at  tlie  defenduit'a  bouse,  in  aufflcienb 
lUd.  i  Logan  b.  Houlditch,  1  Esp.  22  ;  Wilde  v.  Waters,  32  Eng.  Lan  b  £q.  422. 

»  Uavies  V.  VemoD.  6  Ad.  £  El.  n.  s.  143. 

»  CauDce  D.  SpnntoB,  7  M.  &  G.  903 ;  Zachary  t>.  Pace,  4  Eng.  212. 

*  rnmtoD  V.  Niirae,  2  Brod.  &  Bing.  447  ;  RobertMD  b.  Crane,  27  Mist.  362. 
»  May  V.  Harrpv,  13  East,  197. 

*  Nicoll  V.  Glennie,  1  M.  i  S.  688  ;  White  v.  Demary,  2  N.  H.  64tl ;  Griswold 
V.  Fliimb,  13  Maas.  298;  ajile,  vol.  i.  IS  H^.  174  i  Mitchell  v.  Williams,  4  Hill 
(N.  Y.),  13. 

>  Verral  d.  RoliinBon,  2  C.  H.  &  R.  495. 

■  Snlomona  ti.  Dawea,  1  Esp.  82,  per  lA.  Kenyon  ;  Green  v.  Dunn,  S  Campb.  21S, 
D.  ;  Zachnry  v.  Face,  4  Eng.  212  ;  Carr  v.  Gale,  DaTeis,  833. 

"  Davies  V.  Vernon,  6  Ad.  &  E!.  N,  b.  4*8. 
w  Aleiander  v.  Southey,  6  B.  4  Aid.  247  ;  Cole  v. ""     " 
e.  Few,  7  3ohn%.  302.     Hat  aee  Jndah  c.  Kemp,  2  Johi 

(a)  Where  goods  entnuted  to  a  bailee,  for  a  reaaonnbTe  time,  in  order  to  aatisry 

come  into  the  nanda  of  a  third  person,  a  himself  of  the  true  ownership.     But  after 

demand  on   Bucb   person   by  the   bailee,  the  lapse  of  such  time,  and  an  offer  of  oae 

though  not  specially  authorized  thereto  by  cUimlint  to  protect  him  by  n  satisfactory 

the  owner,  and  a  refnsal,  is  evidence  of  a  bond,  a  refusal  is  a  conversion.     Bull  v. 

converaion.    Bradley  v.  Spofford,  23  N.H.  I.iney,  48  N.  Y.  8.    The  rpfueal  to  deliver 

444.  roust   lie   put  distinctly  on  this  ground, 

(ft)  A  bailee  of  property  to  which  there  otherwise  it  will  he  evidence  of  a  conve(. 

are  adverse  claimants  may  refnae  to  deliver  lian.     Ingalls  c.  Balkley,  IG  111.  234. 
VOL.  II  —  40 
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person  from  vhom  he  received  them,  Qi&t  the  ovuer  ma;  claim 
them  from  the  latter,  rather  than  from  himself;^  or  if  the  owner 
has  coupled  his  demand  with  a  claim  that  the  goods  shall  be 
returned  in  a  certain  plight,  in  the  way  of  repairs,  which  the 
other  party  denies  hia  liabiUtj  to  make ; '  this  is  not  evidence  of 
a  conversion.  So  where  the  principal  refers  the  claimant  to  his 
agent,  in  whose  hands  tho  goods  actually  are  at  the  time ; '  and 
when  a  general  agent  refuses  to  deliver  the  goods,  the  refusal  not 
having  been  directed  by  his  principal.*  But  where  the  refusal  is 
within  the  scope  of  the  agent's  authority,  it  is  otherwise.  Thus 
a  refusal  by  a  pawnbroker's  servant  has  been  held  evidence  of  a 
conversion  by  his  master.'  If,  however,  the  servant  actually 
disposes  of  the  property,  or  withholds  it,  though  for  his  master's 
use,  as  if  he  sells  it,  or  tortiously  takes  it,  or,  it  being  a  nego- 
tiable bill  of  exchange  delivered  to  him  by  an  agent  for  discount, 
be  passes  it  to  the  agent's  credit  in  bis  master's  books,  and  after- 
wards refuses  to  restore  it  to  the  principal,  it  is  a  conversion  by 
the  servant.^  So,  if  the  demand  is  qualified  by  the  claimant's 
requiring  that  the  goods  be  restored  in  their  original  plight,  a 
general  refusal  is  not  evidence  of  a  conversion.^ 

§  646.  Convenlos  b;  tttuant  in  oommon.  If  the  parties  are 
tenarOt  in  common  of  the  chattel  which  is  the  subject  of  this  action, 
it  will  not  be  sufficient  for  the  plaintiff  to  prove  that  the  defendant 
has  taken  the  chattel  into  his  exclusive  custody,  and  withholds  the 
possession  from  the  plaintiff;  for  this  either  party  may  lawfully 
do,  each  being  equally  entitled  to  the  possession  and  use.*  And 
for  the  like  reason  this  action  will  not  lie  against  one  part  owner 
who  has  changed  the  form  of  the  chattel  by  converting  it  to  its 
ultimately  intended  and  profitable  use.*  But  the  plaintiff,  in  such 
cases,  must  prove  that  the  act  of  the  defendant  was  tortious, 
'  having  the  effect,  so  far  as  the  plaintiff  is  concerned,  of  a  total 
destruction  of  the  property.i''(ii) 

'  Dowd  1".  Wadaworth,  2  Dev.  130. 

s  Ru3hworth  B.  Tnylor,  3  Ad.  4  EI.  u,  8.  «M. 

»  C'anot  V.  Hupbes,  2  Bing.  N.  C.  4*8, 

*  Pothonier  v.  Dawson,  Holt,  Cos.  SSS. 

'  Jones  B.  Rnrt,  2  Salk.  441.     And  see  CntCerall  v.  KenTOII,  (t  Jnr.  G07. 

<  Cmncli  r.  White,  I  Bing.  N.  C.  414  ;  Parkins  b.  Smith,  1  Wiln.  328 ;  SMphens  ■. 
Elimll,  4  M.  &  S.  260. 

I  Rushworth  ».  Taylor,  4  Jnr.  Bt5  ;  a,  c.  S  Ad.  4  El.  n.  s.  699. 

<  Barnardistoii  n.  Cbspman,  cited  4  East,  120 ;  Holliday  e.  Camiell,  1  T.  R.  658  ; 
Danieh  n.  Daniela,  7  Usee.  137,  per  Farwiiig,  C.  J.;  Bryant  b.  Clifford,  13  Met  138. 

■  PenniDgs  o.  Ld.  Grenrille,  1  Taant.  241. 
»  I  Taunt.  249 ;  Co.  Litt.  200  a,  * ;  Bnll.  K.  P.  04,  SS;  2  Saand.  47  *,  by  Wil. 
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§  647.  TroT«r  by  btubuia  and  wife.     If  trover  is  brought  b; 
husband  and  wife,  for  goods  which  were  the  sole  property  of  thi 

littma ;  Guyther  p.  Pettijohn,  6  Ired,  888  ;  Wfld  ■,  Oliver,  21  Pick.  B5B.  Whethe 
the  Absolute  sale  oC  the  wbole  at  the  endre  cliatt«l  by  one  »r  several  ovaera  in  commot 
ia  oritiielf  suliicieiit  eviJem:e  of  a  converxion  to  make  him  liable  in  troTer  B.t  the  suit  o 


ircs 


which  there  it  some  ditTereoce  of  atii 

ipas.1  lies  where  one  party  dt-stroys  the  thinf;  o 


{n  trover  for  mi  actual  conversion  of  the  jipopertj  U 
nf  &ppn>)iriRtion  is  such,  its  fiually,  hy  its  DHlnre,  to  precluiie  the  other  party  from  an; 
future  enjoyment  of  it.  Snch  is  the  case  where  it  is  consnmed  in  the  nse.  Anil  npoi 
the  same  principle,  where  the  Bale-is  one  of  a  series  of  sets,  whether  hy  the  vendor  o 
vendee,  which  result  in  putting  the  property  forever  ontof  the  reach  of  the  other  party 
it  is  A  couversion.  3uch  was  the  cose  of  Bnrnardiston  c.  Chnpnmn.  1  Ksat.  121,  wheii 
the  dereiidant  forcibly  took  Che  ship,  owned  in  common,  from  the  plaintiff's  possession 
chan^nl  her  name,  and  sold  it  to  s  stranger,  in  whose  poiiseasion  she  was  lost  in  a  atom 
at  sea..  Here  the  conrt  resolved  that  the  taking  from  the  pUintilTa  possession  was  no 
a  coiivemion,  but  left  it  to  the  jury  to  tlnd  from  the  circumstances  that  the  ship  vai 
destroyed  hy  the  defendant's  means  ;  which  thej  did.  and  it  was  held  well.  But  a  sail 
alone  wa»  deemed  insntSident  to  establish  a  cnnversion,  by  the  opinion  of  the  whoh 
court,  in  H^atfa  c  Hublmrd,  4  East,  110,  133,  though  the  caK  itself  was  decided  oi 
the  gronnd,  that  in  the  instnilce  liefors  them  there  was  not  a  legal  sale.  Such  also  wk 
the  ojiinion  of  Best,  J.,  in  Barton  e.  Williams,  6  B.  &  Aid.  8B5  ;  to  which  Holroyd,  J. 
iticlinedi  though  Barley,  J.,  was  of  a  dilTerent  oninion,  and  Abbott,  C.  J.,  was  inclines 
to  think  with  him,  uiat  the  sale  in  that  case,  which  was  of  India  warrants,  was  a  can- 
version.  But  afterwards,  in  the  same  case,  u|«n  a  writ  of  error,  in  the  Eichenoe] 
Chamber,  1  McCI.  &  Y.  40S,  41S.  416.  the  court  observed  that  there  was  "  great  wei|;hi 
in  the  argument "  that  the  original  plaintiffs,  lieiitg  tenants  in  comiQDti  with  the  de- 
fendaota,  could  not  maintain  trover  in  n  court  of  law  on  the  ground  of  a  sale,  bnt  thej 
did  not  decide  the  cause  on  that  point,  being  of  opinion  that  the  tenancy  in  commoE 
had  been  previously  severed  by  the  ]<arties.  In  this  coutitry,  in  a  case  where,  twc 
being  tenantB  in  common  of  a  rjiiantily  of  wool,  one  of  ihem,  having  tlie  possession, 
Bold  a  ]<art  of  it  and  retained  the  residue,  claiming  the  whole  as  his  own,  and  refusinf 
to  deliver  up  but  Jiart  to  the  other,  this  was  held  not  auch  a  conversion  of  the  jiropert} 
as  to  sustain  sn'action  of  trover.  Tubbs  V.  Richardson,  6  Vt.  442.  See  aliio  Selden  t, 
Hickoctt,  2  Cxines,  16S.  The  same  doctrine  was  held  in  Oviatt  v.  Sage,  7  Conn.  95, 
whrre  one  tenant  in  common  of  A  quantity  of  cheese  bad  sold  the  whole  to  a  stranger. 
That  there  most  either  be  "  a  <li-struction  of  the  chattel,  or  something  that  is  euiiiva- 
lent  to  it,"  WHS  the  opinion  of  Chamlire,  J,,  in  Fennings  c.  Ld.  Grenrille,  1  Taunt 
343.  And  accordingly,  in  this  case,  it  was  resolved,  that  the  conversion  of  the  chattel 
into  its  ultimately  destined  and  proRtalile  material,  as,  of  a  whale  into  oil,  was  no  never- 
anno  of  the  tenancy  in  common.  On  the  same  principle,  namely,  that  while  the  thing 
substantially  exists  within  the  reach  of  the  ]>arty.  the  tenancy  in  common  remains  an- 
changed,  it  has  been  repeatedly  held  that  a  sale  of  the  entire  chattel  hy  the  sherilT,  on  an 
execution  against  one  of  the  owners,  does  not  sever  the  tenancy,  or  devest  the  prop- 
nty  of  the  others.  St.  John  v.  Standring,  2  Johns.  4B8 ;  Mersereou  e.  Norton,  IS  Johns. 
170.  But  a  disposition  of  a  periahshle  article  by  one  joint  owner,  which  prevents  the 
other  from  recovering  the  possession.  Is  deemed  ef|niv«lenl  to  its  destruction.  Lucas  o. 
Wasson,  S  Dev.  398  ;  confirmed  in  Cole  v.  Tent,  2  Dev.  k  Bat.  252,  2.14.  See  oIk: 
Farrar  o.  Beawick,  1  M.  A  W.  688;  Mayhew  v.  Herrick,  18  Uw  J.  179,  C.  P. 

But  there  are  cases,  on  the  other  bendi  in  which  it  has  hern  said  that  a  sale  alone 
by  one  tenant  in  common  is  snfUcient  to  charge  him  in  trover  for  a  conversion  of  the 
entire  chattel.     The  earliest  and  leading  case  to  this  effect  i*  that  of  Wilson  el  at.  r. 


7.  Wilson,  25 

161 1  DanUury  Comet  Banl  v.  Bean,  54     Minn.  189,    Cf.  Sanborn  v,  Morrill,  IG  VL 
N.  H.  25a  ;  Dahl  v.  Fuller,  50  Wis,  601.     700  ;  Burton  v.  Burton,  27  Vt  95. 
Or,   when    the    co-tenant    ha*    sold    the 


>^le 


feme,  and  were  taken  before  the  marriage,  proof  of  a  conversion 
before  or  after  the  marriage  will  support  the  action ;  but  if  the 
husband  sues  alone,  he  must  prove  a  conversion  after  the  mari'iage.' 
If  the  action  is  against  the  husband  and  wife,  the  plaintiff  must 
arer  and  prove  either  a  couvcrsion  by  the  wife  aioue,  before  the 

Reed,  3  Jolini.  ITS;  in  wl]ich  it  apiie&red  that  the  plaiatilT  and  one  Gibtn  wen  joint 
owiifm  I  r  a  lio;^hEBd  of  mm  ami  a  ]iair  or  acale  beaniB,  which  the  sheritT  seueJ  aud 
solil  in  UAo  to  the  del'endant,  l)v  virtue  of  m  executiou  against  (iibba.  The  defendant 
suli)  the  rum  nt  retail  to  bis  custooien;  and  in  an  action  of  trover  brought  agaiuat  him 
lor  the  (raoda  W  the  other  two  owiiera,  the  judge  at  A"!*!  Prias  iostnitlai  the  jury  that 
the  retailing  of  the  rum  by  the  defendant  was  in  law  a  de>tru<:tioQ,  so  as  to  enable  the 
iilnintiffg  to  maintain  the  artioo  to  tbia  eiteut;  and  his  iustructions  vere  held  correct. 
The  learned  judge  who  delivered  Ihe  opinion  of  the  court  in  bank,  plaeetl  jt,  as  to  this 
jKjint,  on  the  general  (^uud,  that  a  sale  was  a  conreraion  of  the  tii-oiierty.  But  as  in 
this  case  the  [iroperty  had  actually  been  cousumeJ  by  the  vendee,  beyond  the  power  at 
Teeorery ,  it  was  to  all  intents  an  avtoBl  conversion,  and  the  general  remark  was  wholly 
uncalled  for  by  the  case  in  judgment.  The  same  doctrine,  however,  was  recogniied 
ill  Hyde  v.  Stnne,  S  Cowen,  230.  This  was  an  action  of  trover  for  certain  articles  of 
household  furniture,  farming  uteusila,  aud  utber  personal  property,  of  which  the  pUin- 
titr  tras  tenant  in  common  with  his  step-father,  the  defendant.  It  was  admitted  by 
llie  defendant,  that  aoiile  of  these  articles  bad  been  sold  by  him  at  different  times  since 
his  marriage,  during  a  period  of  nix  or  seven  yeara;  aud  that  otliers  have  been  deatroyed 
and  others  nearly  worn  out;  of  all  which  it  appeared  that  he  had  eihibitml  au  account, 
estimating  the  value  of  the  several  articles,  and  charging  the  plaintilf  fur  the  value  of 
his  board,  &c.,  leaving  a  balanr-e  dne  to  the  plaiutitf,  for  whiL-h  he  admitted  himself 
liable,  and  promised  to  pay.  H-reuuon  the  judge  instructed  the  iury  that  tiie  plaintiff 
wai  entitled  to  recover  the  value  of  his  share  of  the  gooili^;  and  tnnse  instructions  were 
held  correct.  Here  also  it  is  manifest,  that  the  articles  which  had  been  sold  were  ut- 
terly and  for  ever  gone  beyond  the  reach  of  the  plaintiff,  by  means  of  the  wrongful  act 
of  tbo  defendaot;  and  that  as  Xa  these,  as  well  as  those  destroyed,  the  proof  of  actual 
conversion  was  complete.  The  remark,  therefore,  of  the  learned  judge,  who  rlelivered 
the  opinion  of  the  c.)urt,  that,  for  a  sale,  trover  will  lie  by  one  tenant  in  common 
against  another,  referring  to  the  case  of  U'ilson  v.  Reed,  was  not  called  for  by  the  cue 
before  him,  aud  may  be  regarded  as  an  oii'fer  dittma,  A  new  trial  having  been  granted 
upon  other  grounds,  llie  jury  were  again  instructed  that  the  plaintiff  was  entitled  to 
recover  the  value  of  his  two  thirds  of  all  the  property  sold,  lost,  or  destroyed.  Bat  it 
is  observable  that  the  court,  in  their  final  juUgment  (7  Wend.  356--35&),  n-ganled  the 
pro]ierty  as  whulty  lost  to  the  plaintiff  bv  the  fault  of  the  defendant;  the  only  propotd- 
tioti  laid  down  as  the  basis  of  their  judgment  being  the  setlled  doctrine,  that  trover 
will  lie  by  one  tenant  in  common  against  another  for  the  loss  or  destruction  of  the 
chattel  while  in  his  possession.  Of  a  niniilar  chamctcr  waa  the  case  of  Mumford  e.  He- 
Kay,  8  Wend.  4J2,  which  was  a  sate  of  wheat  in  the  grain;  and  of  Farr  F.  Smith,  9 
Wend.  338,  which  was  a  sale  of  wheat  in  the  sheaf ;  in  both  of  which  ca.'ies  the  Con- 
version waa  actual:  thouith  in  both  also,  nml  apinrently  without  much  considmtion, 
a  Hale  seems  to  liave  been  taken  as  in  itself,  and  in  all  circumstances,  a  conversion. 
But  the  {HUDt  was  subsequently  brought  directly  before  the  Su]>reme  Court  of  the  same 
State,  in  White  p.  Osborne,  21  Wen.C  72,  which  waa  the  sale  of  an  entire  aloop  plying 
>iLi  Lake  Champlain;  which  was  held  a  converdon.  The  decision  of  the  court  in  this 
CISC  waa  placed  partiv  on  the  ground  of  the  dida  above  quoted,  and  partly  on  the  de- 
cision in  Wilson  v.  Keed,  Mumford  v.  McKay,  and  Hyde  v.  Stone,  which  have  jost 
lieen  considered.  Subsequently  it  has  been  held  in  AVu>  rorjl:,  that  if  the  sheriff  sells 
the  entire  property  in  goods  owned  by  two,  on  an  execution  ^wnst  one  of  them  only, 
it  is  an  abuse  of  his  legal  authority,  which  renders  bim  liable  as  a  trespasser  nh  mitio, 
Waddello.  Cook,  2Hill(S.  V.),  47.  See  also  Melville  v.  Bmwn.  15  Mass.  S2,  which, 
though  briedy  reported,  was  in  fact  very  elaborately  argued  and  well  considered.  Bat 
this  point  stands  entirely  clear  of  the  question,  whether  one  tenant  in  common  may 
liave  trover  for  a  sale  only  by  the  other.  See  further,  Lone  v.  Miller,  3  Gratt.  205; 
Hnrd  v.  Darling,  U  Vt  214;  Weld  e.  Oliver,  21  Pi,:k.  559;  Rains  b.  HcMon;,  4 
Humph.  3;;6. 

>  8  Saund.  47  g,  by  Williams. 
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marriage,  or  a  suljseqneDt  conversion  b;  the  joint  act  of  both ; 
and  it  seems  that,  in  the  latter  case,  the  evidence  ought  to  show 
some  act  of  conrersion  otiier  than  that  vhich  merely  goes  to  the 
acquisition  or  detention  of  the  property  to  their  use;  for  if  the 
goods  remain  in  specie  in  their  hands,  it  is  a  conversion  only  by 
the  husband.' 

§  648.  Dafanoa.  The  Defence  of  this  action  in  the  United 
States,  when  it  does  not  consist  of  matters  of  law,  is  almost 
universally  made  under  the  general  issue  of  not  guilty  ;  a  special 
plea  in  trover  being  as  seldom  seen  here  as  it  was  in  England 
under  the  old  rules  of  practice.  And  though  in  the  latter  country 
this  plea  is  now  held,  and  perhaps  wisely,  to  put  in  issue  only  the 
fact  of  conversion,  and  not  its  character,  as  rightly  or  otherwise, 
nor  any  other  matter  of  inducement  in  the  declaration,  such  as 
the  title  of  the  plaintiff,  nor  any  matter  of  title  or  claim  in  the 
defendant,  or  of  subsequent  satisfaction  or  discliarge  of  the  action ; 
yet  in  this  country,  as  formerly  in  England,  this  plea  still  puts  the 
whole  declaration  in  issue.*  (a)  Under  it,  therefore,  the  defendant 
may  prove,  by  any  competent  evidence,  that  the  title  to  the  goods 
was  in  himself,  either  absolutely,  as  general  owner,  or  as  joint 
owner  with  the  plaintiff,  or  specially  as  bailee,  or  by  way  of  lien  ; ' 
or  that  he  took  the  goods  for  toils,  or  for  rent  in  arrcar ;  *  or  he 
may  disprove  the  plaintiffs  title  by  showing  a  paramount  title  in 

>  2  Sannd.  47  A.  i,  bjr  WillUtni;  Draper  d.  Falkes,  Yelv.  165,  and  d.  (1),  by  Het- 
calf:  Keyworth  v.  Hilt,  3  B.  &  Aid.  685. 

*  2.Selw.  N.  P.  I06S  l2d  Am.  eil.),  18  (Eng.led,  1309i  1  Chitty,  PL  (IStb  Am.  ed.) 
•  630:  Bull.  N,  P.  48. 

>  Skinner  v.  Upshaw,  2  Ld.  Baym.  752;  Bull  H.  P.  15.  But  to  rebut  the  erideuM 
of  a  demand  and  refuanl,  ha  mutit  abow  that  he  inentinned  hia  lipn  nt  the  time  of  ra- 
fDBfiL  BoanlmiiQ  v.  Sill,  1  Campb.  410,  n.  See  Airther  Laclongh  v.  Tonle,  8  Eap. 
114,  and  the  cases  of  lien  collected  in  Roacoe  on  Evid.  40S-412  (lat  Am.  «d. ),  954-901. 
13th  (Kng. led. 

*  Wallace  c.  Kine,  1  H.  BL  13  ;  Kline  v.  Husted,  3  Cainea,  275 ;  3bipwick  r. 
BUncbaid,  6  T.  R.  298. 

(a)  Any  matter,  however,  which  must  a  apecial  plea  or  notification  of  matter  ia 

be  pleaded  in  nbateroent  cannot  be  availed  justification  in  order  to  admit  it.     Pico  t>. 

of  under  the  gpneml  isaue.     Thus,  where  Kalishrr,  55  Cal.  153;    Fry  v.  Boyer,  39 

one  Kued  in  the  name  of  a  next  friend,  Mich.  727. 

thouf^h  «he  iraa  at  the  time  a  mamcd  wo-  Thnre  are  some  eaaea  where  it  ia  advan- 

man.  it  was  held  that  this  was  waived  by  lageoua  to  plead  ■  jiutifieation  rsther  than 

a  trial  on  the  nieriU  of  the  case,     Royce  tn  rely  on  its  inlroduction  in  the  evidence, 

r.  Vandeusen,  49  Vt.  28.     And  it  is  to  be  Thua,  when  it  ia  intended  to  rely  on  jndi- 

ohserred,  that  in  States  when  the  defend-  cinl  proceedings,   ahiuh,   if  set  up  aa  a 

ant  is  obliged  to  f^ve  notice,  when  he  files  plea,  act  as  an  estoppel,  but  which,  if  in- 

hlB  general  denial,  of  any  justification,  any  troduoert  in  evidence,  may  be  rvhntted,  it 

'■■"'■  '  i1t  better  to  plead  thejustiSi     " 

Ofc  Williams,  18  Vt.  686. 
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a  stranger,  or  otLerwise ;  ^  or  he  may  proTe  facta  allowing  a 
liccnae;'  or,  a  subsequent  ratification  o£  the  taking;^  or,  that 
the  plaintiff  has  diacharged  other  joint  parties  with  tiie  defendant, 
in  the  wrongful  act  complained  of.*  (a)  It  has  been  said  that  a 
release  is  the  only  special  plea  in  trover ; '  but  the  statute  of  lim- 
itations also  is  usually  pleaded  specially  ;  ^  and  indeed  there  seems 
to  be  no  reason  why  the  same  principle  should  not  be  admitted 
here  which  prevails  in  other  actions,  namely,  that  the  defendant 
may  plead  specially  anything  which,  admitting  that  the  plaintiff 
had  once  a  cause  of  action,  goes  to  discharge  ii^ 

§  649.  DonuiKn-  The  measure  of  damage*  in  this  action  has 
already  been  considered  under  its  appropriate  head.^  (i)  It  may 
be  added  that  special  damages  are  recoverable,  if  particularly 
alleged.^  If  the  subject  is  a  bill  of  exchange,  or  other  security, 
the  plaintiff  is  ordinarily  entitled  to  the  sum  recoverable  upon  it, 
though  the  defendant  may  have  sold  it  for  a  less  sum.'"  (a)    And 

>  Dswu  V.  Pwk,  B  T.  B.  S30  i  Scbsnuarbom  v.  V>n  Vo]kenbaig,  11  Jduu.  529 ; 
EeuneJy  v.  Stroug,  II  Jalina.  12S  ;  Rotau  v.  Fletcher,  IS  Johns.  2077 
1  CUrke  V.  Clarke,  6  £sp.  61 ;  Bird  c  iutock.  S  BullU.  330. 
»  Hewes  v.  Parkman,  30  Pick.  SO. 

•  Dufresne  n.  HiiMhiiison,  3  Taunt.  117. 

•  Per  Twiidtn,  J,,  in  Devoe  •,  forydon,  1  Kab.  g06. 

•  Bull,  N.  P.  48  ;  WiQgtidd  v.  Stratford,  Sa^er,  15,  IS ;  SwKjf  v.  8t«p)<«a%  Cm. 
Car.  245  ;  Granger  v.  George,  G  B.  &  C.  150 ;  1  Cumiib.  6fiS,  per  Ld.  EUiuiborough ; 
1  Danv.  Abr.  25. 

1  1  Tidd's  Pr.  5B3.     See  Yalir.  ]74  a,  u.  (1),  bj  Metcalf. 

'  Supra,  tit.  Damsgea,  %  276.  See  sluo  supra,  636  a.  See  further  Counteaa  of  Knt- 
latid's  C'a^  1  Roll.  Abr.  5.  In  an  aotioii  of  trover,  there  can  ba  but  onu  aaseaasient  of 
damages.     11  thera  are  aevfral  defendanta,  and  some  are  defaulted  and  otbera  are  found 

Sulky,  the  judgment  ia  joiat,  aod  the  venlict  aettlea  the  amount  of  damagea  for  alt  the 
eiendajLts,  as  well  those  defaulted  as  thoiK  found  guilty.  Gerriab  v.  CamioiiigSi  1 
Cuah.  3»2. 

*  Davis  i>.  OswbII,  7  C.  &  P.  S04  ;  Moon  v.  Raphael,  2  Bing.  N.  C.  310 ;  Bodlev  ■. 
Reynolds,  10  Jur.  310 ;  3  Ad.  &  El.  77». 

^  A]sager  tf.  Cloae,  10  M.  *  W.  576 ;  McLeod  v.  WGhit.  S  Mao.  &  Or.  32fl ;  Hereer 
o.  Jones,  3  Campb.  477. 

(a)  Or  be  may  prove  a  sale  to  himself  suit  ia  the  meunre  of  (Umaf^  Se«  alio 
by  the  pUintilT  mior  to  the  allrged  con-    anU,  3  27S. 

version.    Richard  i:  Wellington,  ««  N.  Y.  (c)  Where  the  action  is  for  the  fonvar- 

803.    Where  two  partners  wroDgrulty.took  (ioil  uf  the  negotiable  note  of  a  third  per- 

certain  property,  and  oat  afterwards  set'  son,  the  meaaure  of  damages  in  the  amount 

tied  with  tlie  owner  for  one  half  thereof,  ofsucb  note  and  interest,  naless  it  is  of 

the  ovFncr  was  permitted  to  bring  trover  less  value,   by  rraaon  of   payment,  insol- 

■gainst  the  other  partner  for  the  remaining  vency  of  the  maker,  or  some  other  lawful 

tuilf     McCrillis  d.  Hawes,  38  He.  636.  defencfi,   which   legitimately    impairi   its 

(b)  The  rule  of  damafiea  for  the  conrer-  value.  Booth  v.  Powers,  56  K.  V.  22  ; 
slm  of  bonds  is  the  value  of  the  bonds  at  Ingalla  v.  Lord,  1  Cowen  (S.  Y.),  240; 
the  time  of  converaion,  with  interest  after.  Sedg.  on  Duuaf^  (2d  ed.),  483.  And  the 
Tyng  0.  Conn.  Warehouse  Co.,  53  14.  Y.  Mme  role  applies  where  Uie  action  is  for 
308;  Baker  D.  Drake,  63  N.  Y.  211  ;  over-  the  converaion  of  the  plaintiff'B  own  notch 
ruling  Markham  v.  Jordan,  41  N .  Y.  236,  Evans  e.  Kymer,  1  B.  *  Ad.  528  ;  Thayer 
which  hold^  that  the  higheat  market  pries  «.  Haaley,  78  N.  Y.  SOS. 

between  the  converaion  snd  bringing  the 
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though  the  defendant  cannot,  under  the  general  issue,  show  the 
Don-joinder  of  another  part  owner,  to  defeat  the  action,  yet  he  may 
give  that  fact  in  evidence,  in  order  to  reduce  the  plaintiff's  dama- 
ges to  the  value  of  his  own  interest  or  share  in  the  property.^ 
Where  the  property  has  not  been  restored,  the  general  measure  of 
damages  is  the  value  of  the  thing  talccn,  to  which  the  jury  may,  in 
their  discretion,  add  interest  on  the  value ;'  and  if  the  goods  have 
been  fairly  sold  under  authority  of  law,  the  amount  realized  by  the 
sale  will  ordinarily  l>a  taken  as  their  true  value.^  But  it  has  been 
held  in  England,  that  the  jury  are  not  bound  to  find  the  value  at 
the  time  of  the  conversion,  but  they  may  find,  as  damages,  the 
value  at  a  subsequent  time,  at  tlieir  discretion.*  (a)  In  this  coun- 
try, however,  the  courts  are  inclined  to  adhere  to  the  value  at  the 
time  of  the  conversion,  unless  this  value  has  subsequently  been 
enhanced  by  the  defendant.' (i)  But  if  the  property  has  been 
restored  to  the  plaintiff,  this  will  go  in  mitigation  of  the  damages ; 
and  if  it  has  been  recovered  by  him,  by  the  payment  of  a  reward 
or  otherwise,  the  expense  so  incurred  is  to  be  allowed  to  him  by 
the  jury."  (c)    If  he  can  be  indemnified  by  a  sum  of  money  less 

1  Bloiam  V.  Habbard,  G  East,  120 ;  Neltbrope  v.  Dorrington,  8  Lev.  US ;  Whrel- 
irricbt  B.  Depeyster,  1  Juhoa.  i71. 

*  Finch  D,  Bloant,  7  C.  &  P.  478,  per  Pattsson,  J.  ;  JohoBon  v.  Sumner,  1  Met  172 ; 
Uathevs  v.  Meuedser.  2  McLean,  115  ;  Clnrk  «.  WhiUker,  19  Conn,  SIS. 

■  Whitmore  v.  Black,  13  M.  &.  W.  607.  If  tbe  f^a  bare  been  converted  tato 
tnoDey  by  the  defendant,  to  bis  own  use,  this  sum,  with  int«rt!St,  will  be  the  lowest 
measure  at  damages.     Ewart  v.  Kerr,  2  McMullen,  141. 

*  Greening  v.  Wilkinaon,  1  C.  &  P.  62G.  And  see  Cook  o,  Hutle,  6  C.  &  P.  G28  ; 
WhitflhouBB  B.  Atkinson,  8  C.  *  P.  344. 

*  Siipm,  tit.  Damages,  £  276. 

*  Greenfield  Bank  t>.  Leavitt,  17  Pick.  1.  And  see  Pierce  d.  Benjamin,  14  Pick. 
358,  361 ;  Yale  o.  SaandeTs,  16  Vt.  248.  So,  if  the  goods  bave  been  illegally  sold,  in 
discharge  of  a  lien,  and  bought  in  by  the  owner,  who  sues  tbe  seller  in  trover.  Hunt 
V.  Haskell,  11  Sbepl.  309. 

(a)  See  Forsyth  v.  Wells,  41  Pa.  8t  291,  made  to  iecnre.  Builett  v.  Decreet,  4  Cray 

n-faere  tbecasesittraginlto  thetnsHureor  (Mass.),  Ill,  118.     Wliere  a  chattel  has 

damages  are  cited  and  reTiewed.  been  sold,  with  an  agreement  to  p«y  in  in- 

(ft)  Moody  V.  Whitney,   38  Me.   174;  atalraenta,  and,  on  failure  to  pay,  the  prop. 

Backmaster  ti.  Smith,  22  Tt.  203  ;  Swift  erty  vesta  in  the  vendor,  if  he  brings  trover 

«.  Bamam,  28  Conn.  G23  ;  Covell  v.  Hill,  ^inat  a  third  party  for  conversion  of  the 

2  Selden  |N.  Y.),  374  ;  Ewing  v.  Blount,  chattel,  after  some  instalments  bave  been 

20  Ala.  604  ;  Funk  v.  Dillon,  21  Mo.  294  ;  paid,  the  measare  of  damages  is  tbe  full 

Salmon  t>.   Horwitz,   28   Eng.  Law  &  Eq.  value  of  the  chattel     Colcord  v.  MacDon- 

175.     In  an  action  seainst  the  saaignee  of  aid,  128  Mass.   470  ;  Angier  v.  Taunton, 

an  insolvent  debtor,  tor  the  eonversion  by  Ac.  Co.,   1  Gray  (Mass.),   621  ;  Hyde  v. 

him  of  property  claimed  by  the  plaintiff  Cookson,  21  B^rh.  (N.  Y.)  92. 

under  a  conveyance  from  tbe  debtor,  if  tbe  {e    Cartis   e.  Ward,    SO   Conn.   204; 

juiy  End  the  conveyance  void  nnder  the  Ewing  r.  Blount,  20  .\la.  094.     Where  a 

insolvent  law,  the  plaintEB'  cannot  recover  plaintifT  baa  obtained  judgment  in  trover 

the  cash  paid  by  him  to  the  debtor  for  tbe  agsinat  one  who  has  converted  hii  goods, 

difference  in  value  between  such  property  he  may  soe  another  who  has  aubeeiiuently 

and  tbe  debt  which  the  coavejruice  was  converted  the  saine  goods,  and  recover  tbe 
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than  the  full  value,  aa,  for  example,  where  he  has  only  a  special 
property',  subject  to  which  the  defendant  is  entitled  to  the  goods, 
that  sum  is  the  measure  of  damt^s.  But  if  he  is  respouBible 
over  to  a  third  person,  or  if  ttie  defendant  is  not  entitled  to  the 
balance  of  the  value,  the  plaintiff  is  entitled  to  recover  the  whole 
value.^  Where  theaction  is  against  an  executor  de  ion  fort, proof 
that  the  goods  liave  been  applied  in  payment  of  debts  of  tlie  in- 
testate is  admissible  to  reduce  the  damages  ;  bnt  he  cannot  retain 
for  his  own  debt ;  nor,  as  it  seems,  for  moneys  of  his  own  which 
he  has  expended  in  payment  of  other  debts  of  the  intestate,  if  the 
goods  still  remain  in  his  hands.' 

I  Chamberlain  v.  Shan,  18  Pick.  276,  283,  2S4. 

■  Bull.  N.  P.  Ui  WUtebaU  c  Sqiure,  Cuth.  104  ;  UonntfoTd  t>.  QibwD,  4  East, 
411,  447. 

full  Talue  of  the  |;ooda.    But  If  the  prior         Juilgment  ivcovered  (though   without 

Jud|;ment  hai  beea  aatufied  in  part,  such  eatisfactioiil  in  trover  for  coureraian  by  a 

■Btisfiiction  should  be  deducted  from  the  wrongful  sale  Is  a  bar  to  an  action  for 

judgment  in  the  aecond  suit,  and  if  the  money  had  and  received  far  the  proceeds 

Ear  jadgmect  is  satisfied  in  full,  this  of  the  same  sale,  against  another,  whether 
'WU  the  property  of  the  plaintilf,  and  a  party  to  the  conversion  or  not.  Buck- 
he  cannot  sue  a  second  tinie.  Atwater  n.  laiul  «.  JotmMD,  2S  Eng;  Law  &  £q.  SI8. 
Tup,lier,  4G  Conn.  144. 
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WASTE. 

§  650.  waita  dafined.  Waste  18  "  a  spoil  or  deBtruction  in 
corporeal  hereditaments,  to  the  disherison  of  him  that  hath  the 
remainder  or  reversion  in  fee-simple  or  fee-tail." '  (a)  It  inchides 
every  act  of  lasting  damage  to  the  freehold  or  inheritance,  and  is 
punishable  eitlier  by  an  action  of  waste  or  by  an  action  on  the 
case.  The  former  is  a  mixed  action,  in  vhich  the  plaintiff  gen- 
erally recovers  possession  of  the  place  wasted,  which  is  forfeited 
by  the  tenant,  together  with  damages  for  the  injury ;  but,  iu  the 
latter  action,  damages  only  are  recovered. 

§  651.  AotioD  of  wuta.  The  old  action  of  waste  still  lies  in 
some  of  the  United  States,  the  Statute  of  Gloucester,  6  Edw.  I., 
c.  5,  having  been  brought  over  and  adopted  in  those  States  as 
part  of  the  common  law;i(i)  though  it  is  seldom  resorted  to ; 
bat,  in  others,  it  has  never  been  recognized ;  the  only  remedy 
being  either  an  action  on  the  case  or  an  injunction."  (c) 

§  652.  Sam«  sabjaot.  The  action  of  watte  lies  against  a  tenant 
for  life  or  for  years,  in  favor  of  him  only  who  has  the  next  im- 

>  2  Bl.  Comrn,  281  ;  Co.  Lit.  S2£,  E3. 

*  Jackson  on  Real  Actions,  p.  310 ;  Cuver  v.  HUler,  4  Hast.  SG9 ;  RandsU  v. 
C3eareiand,  8  Conn.  329. 

»  Sliult  V.  Bnkor,  12  &  4  R.  273  ;  Findlay  v.  Smith,  e  Munf.  134  ;  BriRht  r. 
'Wilson,  ]  Cam.  &  Horw.  2i  ;  Sbeppard  c.  Sheppud,  2  HB71T.  862 ;  Story  Eq.  Jar. 
f  617. 

fa)  See  Crnise's  Digest  (OrMoleaf  s  ed.  dif;  ores,  is  not  guilt;  oF  committiof;  waste 
18G6).  vol.  i.  p.  120  (115),  tit  iii.  c.  &,  wheo  he  takes  raore  ore  out  than  his  con- 
19  1-70,  and  notes.     PlnintilT  must  hare    tract  allows  him.    Gnibb's  Appeal,  90  Pa. 


legal  title.     Gillett  v.  Treganza,   13 
9.  472. 


Wis.  472.  The  comnlainaut  in  a  bill  praying  sn 

lb]  Cruise's    Dif^st    (Qreenleafl    ed.  injunction  or  waste  must  slso  Ehow  title  in 

18S6),  ut  nipra,  %  2fl,  nod  a.  the  land,  and  one  who  is  only  an  attaching 

(c)  The  case  which  must  be  mads  ont  creditor  or  judgment  creditor,  or  a  holder 

where  the  reversioner  applies  M  a  court  of  or  a  certificnte  of  purchase  under  an  eiecu- 

equity  to  have  the  tenant  enjoined  from  tion  before  he  gets  his  deed,  has  not  such 

committing  waste,  is  in  most  respects  sim-  a  title  as  will  mninUin  the  bill.     Law  v. 

ilar  to  that  which  would  be  necessary  to  Wileees,  G  Biss.  C.  C.  13. 

support  an  action  at  law,  bat  it  must  also  Nor  will  such  a  title  maintain  a  bill  for 

be  shown  that  the  plaintifTs  actloD  at  law  an  account  of  waste.     Hughlett  «.  Hartia, 

would  not  furnish  him  with  an  adeqnate  1  Del.  Ch.  349. 

remedy.  But  a  purchsser  under  an  execution. 

If  the  person  who  commits  the  we  '    '         ' 

not  a  tmajU,  the  injunction  will  n._  __       

granted.     Thus  a  person  who  is  not  ten-  Mich.  94. 

__.  ; ..._    i_.  ^  right  to 
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mediate  estate  of  inheritance  in  reversion  or  remEunder.  The 
material  averments  in  the  declaration,  and  which  the  pluutifF 
must  be  prepared  to  prove,  are  (1)  the  title  of  the  plaintiff,  in 
stating  which  he  must  show  how  he  is  entitled  to  the  inheritance  aa 
fully  and  correctly  as  in  a  writ  of  entry  on  intrusion,  or  any  other 
writ  in  which  an  estate  for  life  or  years  is  set  fortii  in  the  tenant ; 
(2)  tlie  demise,  if  there  be  one,  or  other  title  of  the  tenaut,  but 
with  no  more  particularity  than  is  necessary  in  stating  an  adver- 
sary's title ;  (S)  the  quality,  quantity,  and  amount  of  the  waste, 
and  the  place  in  which  it  was  committed,  as  whether  in  the  whole 
pi-emises,  or  in  a  distinct  part  of  them,  and  whether  it  were  done 
Bparsim,  as  by  cutting  trees  in  different  parts  of  a  wood,  or  totally, 
as  by  prostrating  an  entire  building.  The  averment  of  tenure  maj 
be  either  in  the  tenet  **  which  the  said  T.  koldi"  or  in  the  tenuity 
"  which  he  held"  as  it  has  reference  to  the  time  of  the  waste 
done,  and  not  the  time  of  bringing  the  action.  In  the  former 
case  the  plaintiff  will  recover  the  place  wasted,  namely,  that  part 
of  the  premises  in  which  the  waste  was  exclusively  done,  if  it 
were  done  in  a  part  only,  together  with  treble  damages.  But  in 
the  latter  case,  the  tenancy  being  at  an  end,  he  will  have  judgment 
for  his  damages  alone.  If  the  waste  was  committed  by  an  assignee 
of  a  tenant  in  dower  or  by  the  curtesy,  the  action,  if  brought  by 
the  heir  of  the  husband  or  feme,  must  be  against  the  original 
tenant,  the  assignee  being  regarded  only  as  his  bailiff  or  servant. 
But  if  the  reversioner  has  also  assigned  his  inheritance,  and  the 
assignee  of  the  tenant  for  life  has  attorned,  the  latter  is  considered 
as  the  tenant,  and  he  alone  is  liable  for  waste  done  by  himself. 
So,  if  any  lessee  for  life  or  years  commits  waste,  and  afterwards 
assigns  bis  whole  estate,  the  action  of  waste  lies  against  the  original 
tenant,  and  the  place  wasted  may  be  recovered  from  the  assignee, 
though  he  is  not  a  party  to  the  suit,  the  title  of  his  assignor  having 
Iwen  forfeited  previous  to  the  assignment.  But  if  the  assignee 
himself  committed  the  waste,  he  alone  is  liable  to  the  action.  It 
follows  that  a  general  plea  of  nof»rtenure  is  not  a  good  plea  to  this 
action  ;  but  the  defendant  may  plead  a  special  non-tenure,  as,  for 
example,  if  he  was  lessee  for  life,  and  not  a  tenant  in  dower  or 
by  the  curtesy,  he  may  plead  that  he  assigned  over  all  his  estate, 
previous  to  which  no  waste  was  committed ;  or,  if  he  was  the 
assignee,  he  may  plead  the  assignment,  and  that  no  waste  bad 
subsequently  been  ctHumitted.' 

1  Sm  Jackion  o 

of  Ihe  variona  couu' 
b;  Williams. 


§  653.  Osnoral  Imd*.  The  plea  usually  termed  the  general  issue, 
in  the  action  of  waste  ia,  that  the  defendant  "  did  not  make  any 
v-aste,  aale,  or  destruction  in  the  messuage  and  premises  aforesaid, 
as  the  plaintiff  in  liis  writ  and  declaration  has  supposed."  This 
plea  has  been  said  to  put  in  issue  the  whole  declaration  ; '  but  the 
better  opinion  seems  to  be,  that  it  puts  in  issue  only  tbe  fact  and 
circumstances  of  the  waste  done,  to  which  point  alone,  therefore, 
is  any  evidence  admissible.  If  the  defendant  would  contest  the 
plaintiifB  title,  or  would  show  any  matter  in  justification  or  ex- 
cuse, such  as,  that  he  cut  the  timber  for  repairs,  or  the  wood  for 
fuel,  or  that  his  lease  was  without  impeachment  of  waste,  or  that 
he  baa  subsequently  repaired  the  damage  prior  to  tlie  commence- 
ment of  the  action,  or  tliat  he  did  the  act  by  license  from  tbo 
plaintiff,  or  has  any  other  like  ground  of  defence,  he  must  plead 
it  specially.' 

§  654.  Com  (or  wait*.  In  an  action  on  the  ease,  iu  the  nature 
of  waste,  brought  by  a  landlord,  whether  lessor,  heir,  or  assignee, 
against  his  tenant,  whether  lessee  or  assignee,  their  respective 
titles  are  not  set  out  with  so  much  precision  as  in  the  action  of 
waste,  but  their  relations  to  each  other  are  stated  in  a  more 
general  manner ;  namely,  tliat  the  defendant  was  po^essed  of  the 
described  premises  during  the  period  mentioned,  and  held  and 
occupied  them  as  tenant  to  the  plaintiff  to  whom  the  reversion 
during  the  same  period  belonged,  under  a  certain  demise  pre- 
viously made,  and  for  a  certain  rent  payable  therefor  to  the 
plaintiff.  But  if  the  defendant  is  tenant  for  life,  and  the  plaintiff 
is  remainder-man  or  reveraioner,  it  seems  necessary  to  set  forth  tbe 
quantity  of  the  defendant's  estate  ;  but  it  is  not  necessary  to  state 
Ute  quantity  of  the  estate  of  the  plaintiff ;  nor  ia  it  expedient ,  for 
if  he  does  state  it,  and  mistakes  it,  the  variance  will  be  fatal.^  (a) 

a  of  Seijeaot  Williams,  8  Saund.  tSS,  n.  (5),  roiutJed  on  an  implied 
point  iu  a  nuie  in  2  Lutw.  1S47,  ia  abown  to  be  not  well  foimded,  in 
JackioD  on  Real  Actions,  pp.  338.  339. 

*  2  SauntL  338,  n.  (G)  by  WillininB ;  Jackson  on  Real  Actioua,  pp.  889,  810. 
■  2  Saiuid.  SS2,  c,d,n.bj  Williamg. 

<n)  In  most  Statei  the  coniiuon-lsir  ac-  mch  Ipfial  title.     Whitney  b.  Momw,  S4 

tion  of  waste  is  more  or  less  cbanf^  b;  Wis.  644. 

statutes,  but  tlie  ninin  fratiires  of  the  old         But  the  priTitj  of  eatate  required  by  the 

cotniuon-law  action  are  generally  preserved,  old  odjoit  of  waaU,  ts  not  necewaiy  in  the 

It  is  necessary  to  prove  a  legal  title  in  the  action  on  tiu  mm  for  waste  as  it  is  estab- 

plaintitr.  tiahed  in  most  of  tbe  States,  and  whenerer 

Thos  where  one  had  landa  granted  him  an  adinri  of  nasU  could  be  maintained  at 

by  act  of  Congress,  but  tbe  legal  title  did  common  law,  for  an  injui?  connnitted  by 

not  vest  in  him  till  tbe  patent  and  sur.  oue  privy  in  estate  to  the  pfaintifT.  the  rem- 

vey  bad  been  made,  it  was  held  that  he  ed;  for  such  an  injury  committed  by  a 

had  no  action  o(  waste  tilt  be  acquired  atianger  is  by  an  aelim  a»  the  oat  iu  th* 
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§  655.  PloadingB.  In  both  these  kindt  of  action,  it  seems  neces* 
sar;  to  state  in  the  declaration  the  special  waste  complained  of, 
as,  whether  it  were  voluntary  or  not,  and  whether  in  the  house, 
and  ill  what  part  thereof,  or  whether  in  the  fences  or  trees,  and 
the  like ;  (a)  and  the  plaintiEf  will  not  be  allowed  to  give  evidence 
of  one  kind  of  waste  under  an  averment  of  another ;  as,  if  the 
defendant  ia  charged  with  uncovering  the  roof  of  the  house,  the 
plaintiff  will  uot  be  permitted  to  prove  wast«  in  the  removal  of 
hxtures ;  and  if  the  averment  is,  that  the  defendant  permitted 
the  premises  to  be  out  of  repair,  evidence  of  acts  of  voluntary 
waste  is  admissible,'  But  it  is  not  necessary  in  either  form  of 
action  for  the  plaintiff  to  prove  the  whole  waste  stated ;  nor,  in 
an  action  on  the  case,  is  there  any  need  that  the  jury  should  find 
the  particular  circumstances  of  the  waste,  or  find  for  the  defend* 
ant  as  to  BO  much  of  the  waste  as  the  plaintiff  fails  to  prove ;  for 
in  this  action  the  plaintiff  goes  only  for  his  damages.' 

§  656.  Wbat  puintiir  mut  prov«.  Under  the  general  issue  of 
not  guilty,  in  the  action  on  the  case,  the  entire  declaration  being 
open,  the  plaintiff  must  prove  (1)  his  title,  and  the  hold  ing  by  the 
defendant,  as  alleged ;  (2)  the  waste  complained  of ;  and  (3)  the 
damages.  But  it  is  to  be  observed  that  in  the  United  States 
the  law  of  waste  is  not  held  precisely  in  the  same  manner  aain 
England ;  but  it  ia  accommodated  to  the  condition  and  circum- 
stances of  a  new  country,  still  in  the  progress  of  settlement.  (&) 

1  SauDd.  258  <^  n.  by  VTilUams ;  EJge  v.  Pemberton,  12  M.  &  W.  1S7  ;  anU,  vol. 
i.  g  S2.  H  the  waste  U  only  penniuive,  it  lernu  that  ati  nation  on  the  case  in  ths  na- 
ture of  waste  doea  not  lie,  the  remedy,  if  any,  being  only  in  contract.  Counteaa  of 
Pembroke's  Caae,  6  Co.  13  ;  Gibson  v.  Wella,  1  ^ew  R«p.  200  ;  Heme  >.  Bembow,  4 
Taiint  761  ;  Jones  v.  Hill,  7  Taunt.  302  ;  Uartia  v.  Gillnm,  7  Ad.  &.  EL  GtO.  But 
this  action  Ilea  for  waste  done  by  s  tenant,  balding  over  aftT  the  expiration  of  his 
le««e.     Kinlytide  i>.  Thornton,  S  W.  Bl.  IllI ,  Uuruhell  d.  Uornaby,  1  Campb.  S60. 

■  a  Sannd.  252  d,  «,  n.  by  Willioma. 

natare  of  waste.     Patterson  e.  CnnlilTe,  11  waste,  without  some  description  of  the  titn- 

Phila.  G61.     The  action  on  the  cose  in  tbe  bar  destroyed  or  sold,  or  some  statement  of 

natnre  of  waste  was  devised  to  avoid  the  the  attending  circumntancea." 
defective  and  inadequate  remedy  afforded         (A]  "  It  is  apprehended,   that  a  more 

bj  tbe  action  of  wasta  at  common  law,  and  liberal  rule  ia  now  applied  in  respect  to 

as  modilied  by  the  Statute  of  Marlbridge,  constructive  a^ts  of  waste  in  England  than 

G3  Hen.  lit.  c.  23,  and  by  6  Edw.  I.e.  G,  formerly,  and  there  certainly  iaa  much  mora 

snd  to  provide  an  effectual  reinedy  against  liberal  construction  put  upon  such  acts  in 

tenant  or  stranger  where  no  privity  eiists.  this  country  than  that  of  the  common  law. 

Dickinson  d.  Mayor,  Ac.  of  Baltimore,  4S  Tbe  proper  test  in  all  these  cases  seems  t« 

Md.  583  ;     1  Kent,  Comm.  83  ;    Taylor  he.  Does  the  act  essentially  injure  the  in- 

Undl.  &Ten.  {  688;   1  Washburn,  Beal  beritanceasiC  will  come  to  tbe  reversionerT 

Prop.  153.  and  this  is  a  queation  for  the  jury."      1 

(a)  The  Court,  in  Stroutn.  Dunning,  72  Washburn  on  Real  Properly,  140. 
Ind.  343,  say,  "  We  cannot  say  that  it  is         In  this   country,  no  act  of  a  tenant 

waste  in  a  tenant  for  life  to  plough  up  grass,  unouuta  to  waste,  unleaa  it  is,  or  may  be, 

nor  that  destroying  or  selliug  timber  is  prejudiml  to  the  luheritance,  or  to  tboee 


Pdr,yCOO^Ie 


PAST  IT.]  WASTE.  687 

Therefore,  to  cut  down  trees  is  not  always  held  to  be  waste  here, 
in  every  case  where,  by  the  common  law  of  England,  it  would  be 
BO  held  ;  but  regard  is  had  to  the  condition  of  the  land,  and  to 
the  object  of  felling  the  trees,  and  whether  good  husbandry  re- 
quired that  the  land  should  be  cleared  aud  reduced  to  tillage  ,  and 
generally,  whether  the  tenant  has,  in  the  act  complained  of,  con- 
formed  to  the  known  usage  and  practice  of  the  country  in  Riniilar 
cases.'  And  to  what  extent  wood  and  timber  may  be  felled  with- 
out waste  is  a  question  of  fact  for  the  jury  to  decide,  under  the 
direction  of  tlie  court.^  (a)  Under  this  issue,  therefore,  it  would 
seem  that  the  defendant  may  show  that  the  act  done  was  according 
to  the  custom  of  the  country,  and  for  the  benefit  of  the  land,  it 
being  virtually  to  show  that  it  was  no  waste  ;  though  by  the  com- 
mon law  of  England,  such  a  defence,  being  matter  in  justification 
or  excuse,  must  be  specially  pleaded.'  (b)  But  it  is  no  defence  to 
show  that  the  defendant  was  bound  by  covenant  to  yield  up  the 
premises  in  good  repair  at  the  end  of  the  term,  and  that  therefore 
the  plaintiff  should  reaort  to  iiis  remedy  on  the  covenant;  for  he 
may  have  remedy  in  either  mode,  at  his  election ;  otherwise,  be 

'  Findlay  ».  Smilh,  8  Munf.  184  ;  Jftckson  e,  Bro«-n»on,  7  John*.  227,  288  ;  Psrk- 
Ins  V.  Con,  a  Hayw.  889  ;  Hastings  o.  Criiiikleluii,  8  Yentes,  261.  See  I  Cruiw's 
Di^.  tit.  a,  Estates  for  Life,  c.  2  (Oreeale«r8  ed.  18S6),  vol.  i.  p.  ISO  ('116),  g  8, 

1.  0.  S  MooK  ft  P.  049. 

who  are  entitled  to  the  reversion  or  remain-  (i)  In  England,  it  is  wante  if  a  tenant 
der.  Pynohoup.  StearnH,  UMet.  (MaM.J  cuts  down  trees  and  sell*  them  in  orderto 
801.  See  also  Crockett  b.  Crockett,  2  Ohiu  get  money  to  make  repairs  which  he  U 
St.  ISO  ;  McCnllouxh  i>.  Irvine,  13  Pa.  Sl  obliged  to  make.  Bac.  Abr.  Wnate,  F.  1, 
4S8  ;  CieniL-nce  t.  Steere,  1  R.  1.  272.  Aa  Co.  Lit.  58  6.  In  America,  this  dnetrine 
incident  to  nn  estate  for  life,  the  wih  may  hu  been  modilieil  hy  the  soiind  sense  of 
riKhtfuUv  take  rmm  the  lard  a  reasonable  Jndge  Story  in  Loomiso.  Wilbiir,  5  Mason, 
amount  of  fuH  for  the  supply  of  herself  C.  C.  13,  where  he  holds  this  not  to  be 
and  family,  npon  the  farm,  inclnding  ihe  waste  if  it  ia  the  most  eoonomicHl  v»y  of 
I>fr»on8  eni|iloved  to  cultivate  it  j  and  the  makinR  re|iaira,  and  most  for  tlie  l-enefil  of 
fact  that  such'  persons  are  paid  by  a  share  all  eoiiL-erned,  atid  the  proceeds  are  bona 
of  the  crops,  as  tenants  at  the  halvea,  and  jWe  siiplied  for  that  puriwse.  Bnt  it  is 
in  cold  weather  keep  a  separate  fire,  does  waate  to  sell  timber  off  land  to  make  ini- 
not  of  itself  prove  au  unreasonable  use.  provemonts  which  the  tenant  is  not  lioiind 
Smith  u.  Jeirett,  40  N.  H.  580.  to  make,  and  he  cannot  justify  it  on  the 
(a)  Tlio  tenant  for  life  has  a  riRht  to  ground  that  the  benefit  to  the  estate  corn- 
work  open  mines  (Reed*.  Reed,  1  C.  E.  pensatee  for  the  imnry.  Miller  k.  Shields, 
Green  (N.  J.),  248),  hut  not  to  open  65  Ind.  71 ;  Clark  8.  ComminKs,  5  Barb. 
mines  that  have  never  been  opened  before  (K.  Y.|  S3B  ;  Sohier  v.  Eldredge,  lOS 
he  came  into  possession,  or  that  have  been  Maaa.  841,  p.  351  ;  Smith  n.  Jewett,  40 
abandoned  before  he  came  into  possession  N.  H.  680.  Thus,  where  a  tenant  of  • 
(Viner  c.  Vaughan,  2  Beav.  469 ;  Gaines  c.  farm  rebuilt  a  bam  which  had  been  struck 
Green,  &c.,  Co.  32  N.  J.  Eq.  86).  Yet  if  by  Jijrhtninf!  and  burnt,  it  was  held  that 
a  mine  has  only  been  temporarily  aban-  she  conld  not  cut  and  sell  timber,  to  reim- 
doned.  for  want  of  a  ciarkBt,  he  may  work  burse  hf-rself  for  the  expeose  of  rebuilding; 
the  mine.  Ba^t  c  ikigot,  32  Beav.  GOB  ;  Miller  n.  Sliields,  ruf/ra. 
Legge  V.  Legge,  lb.  CIS. 
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might  lose  his  reoompense  hj  being  obliged  to  vrait  until  tbe  end 
of  the  term.^  (a) 


•on  V.  Jeffenoii,  S  Lev.  1 

(a)  For  >n  niuinthorked  remora]  of  fix-  «ad  tan&nt  regarding  Bxtnres,  it  overralei 

tures,  put  in  by  ■  lessee  under  >  kmcuJ  and  superaedea  the  genen!  rules  of  Uw 

agreeineat  ill   writing  as  to   bii  right  to  regiilsting  their  mutual  rights  and  obliga- 

remove,  sod  thn  Ibsmt'i  ri^ht  to  puiduue  tiana.     Naylor  e.  Collinge,  1  Tauot.  19  ; 

them,  the  leasor'a  remedy  u  by  actioD  on  Thresher  v.   East  London  Watemorks,  2 

tha  Bgreement,  sod  not  on  the  covenant  B.  &  C.  008,  and  1  D.  &  R.  SS  ;  Amus  & 

•gaiost  mute  in  the  lease.     Where  tbera  Fenrd  on  Fiit  '108,  '109;  Wall  p.  HinJa, 

ia  a  apecial  agreement   batween  landlord  i  Gray,  2SS,  273. 
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§  657.  Fonadatlon  of  prtvcto  rfg^t  of  vr»y.  A.  prirate  right  of 
w&y  ma;  be  said  to  exist  only  by  grant  or  agreement;  for  pre- 
Bcription  is  but  a  conclusive  presumption  of  an  original  grant 
or  right ;  and  necessity,  such  as  creates  s  right  of  way,  may  be 
regarded  as  a  conclusive  presumption  of  a  grant  or  a  license. '(a) 
The  nature  of  a  prescription,  whether  for  a  right  of  way  or  other 
incorporeal  franchise,  has  already  been  considered  under  that 
title. = 

§  658.  War  of  noowwlty.  A  right  of  way  of  neeetiity  is 
founded  on  an  implied  grant ;  but  convenience  alone  is  not  suffi- 
cient to  raise  the  implication  of  away.^(i)    Where  one  has  a 

>  Nichols  V.  Luce,  21  Pick.  103  ;  Wooliych  on  Ways,  p.  72,  n.  (g)  ;  Qajettf  v. 
Bethune,  14  Mua.  49,  G3. 

•  Supra,  SS  687-646. 

*  Nichols  V.  Lace,  24  Pick.  102.    And  He  Biice  v.  Bondill,  7  Gill  ft  J.  849. 

(a)  A  right  of  way  carries  with  it  nil  to  the  land  or  the  gmntor.    Bowen  v.  Con- 

light*  to  tbetue  or  the  toil  properiy  inc!-  nor,  S  Cuih.  (Uass.)  1S2  ;  Cruiu'a  Digert 

dent  to  the  free  eierciu  and  enjoymeDt  of  (Oresnleafs  rd.  1856),  tit.   xxir.   Ways, 

the  right  granted  or  reserved,     The  abut-  vol.  ii.  jip.  25-35  (•86-*81). 
ten  ou  such  way  have  a  right   to  make         [b]  Wuiler  v,  Henhey,  23  Pa.  3t  8S8  ; 

improvements   therein,  so  as  to  make   it  EimbaIlu.CochecoR.R.Co.,27N.H.  448; 

more  beneficial  to  themselves,  nithout  in-  UcTaviuh  v.  Carroll,  7  Md.  362.    See  also 

juiy  to  the  ownera  of  the  land,  or  others  Hyde  v.  Jamaica,  27  Vt.  443.     K  right  of 

having  an  equal  right  of  vay  ;  bat  they  way  by  necetsity  can  only  arise  by  grant 

have  DOt  a  right  to  um  it  for  another  and  sxpresa  or  implied  ;  it  does  not  eziat  nbere 

distinct  puqiose,  and  it  Is  for  the  jury  in  thetitleof  tlietiartyiabyeaobeat    Proctor 

anygircncRsi;  to  determine  whethertbe  use  e.  Hodgson,  29  Eng.  Law  &  Eq.  4S8.     Nor 

complaioed  of  ia  for  another  and  diatinct  does  it  exist  where  neithsr  the  part;  clnim- 

purposo  than  that  of  a  way.     If  it  be  oard  ing  the  way,  nor  the  owner  of  the  land 

for  such  other  and  distinct  purpose,  the  over  which  it  is  claimed,  nor  their  privies, 

owner  of  the  land  may  have  his  action,  il-  was   ever   aeised  of  both  ttacts  of  land, 

though  be  austaina  no  actual  damage  ;  the  Stewart  v.  Hartman,  46  Ind.  831.     'Where 

law  permitting  him  to   recover  nominal  land   convejred  ia  wbolly  surrounded    by 

damagra  to  vindicate  his  right.     AppleCon  land  of  the  grantor,  or  pwCly  by  this  and 

V.  Fnllerton,  1  Gray  (MasaJ,  18S,  1B2, 164;  partly  by  lands  of  attangera,  a  "  way  of 

Atkina  d.  Boardman,  2  Met.  (Haas.)  467.  neceaaity"  over  the  grantor's  land  paaaes 

Where  ttgrantorconvByslftnii,  boonjingit  to  the  grantee  by  the  conveyance  without 

on  a  street  or  way,  ha  and  his  heirs  are  es-  express  mention,  and  will  c"~'' —  ''  "" 

topped  to  deny  that  there  is  such  a  street  or  appurtenant  to  the  land,  sr 


n  implied  covenant  of  the  ei-  another.     Taylor  v.  Wamaky,  G5  Cal.  860; 

iateoee  of  such  a  way.    Parker  s.  Smith,  17  Washburn,  £aaements  and  Ssrvitndra,  p. 

Haas.  413  ;  O'Linda  v.  l.othrop,  21  Pick.  •ISS,  and  caaea  there  cited.     This  nav  of 

(Hana.)  292  ;  TuftnD.  Charlestown,  2  Gray  necessity  is,  however,  eitloguished  when 

(Hnaa.),   272.      Tlia  grantor  of  land  may  any  other  auitahle  approach  to  the  land 

create  a  right  of  way  therein  in  his  own  Is  provided.     Oliver  v.  Hook,  47  Md.  SOI; 

favor,  by  a  reservation  or  exception  thereof  Pomfret  e,   Rioroft,   1    Wms.   f — '  — 

in  the  gtaLt,  either  in  gross,  oraaannexed  82S,  n. 
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way  of  necessity  over  another's  land,  the  party,  while  the  way 
remains  undefined,  may  paaa  orer  any  part  of  the  land,  in  the 
course  least  prejudicial  to  the  owner,  and  passable  with  reason- 
able convenience.  But  it  is  the  right  of  the  owner  of  the  laud  to 
designate  the  piirticular  course  of  such  way ;  end  he  is  bound  to 
designate  a  convenient  course.  If  he  neglects  so  to  do,  the  other 
party  may  select  the  tract  for  him8eli'(a)  And  if  the  way  of 
necessity  results  from  successive  levies  of  executions  upon  the 
debtor's  land,  the  land  taken  by  the  creditor,  whose  levy  creates 
the  necessity,  must  be  burdened  with  the  easement' 

§  6o9.  Proof  of  iffht  The  froof  of  a  private  way  must  corres- 
pond with  the  description,  whether  it  be  in  the  declaration  in  an 
action  for  disturbance  of  the  right,  or  in  a  special  plea  in  tres- 
pass. Evidence  of  user  of  a  right  of  way  for  all  manner  of  car- 
riages is  not  sufficient  to  support  an  allegation  of  such  right  for 
all  manner  of  cattle,  though  it  is  admissible  under  that  issue; 
nor  does  evidence  of  a  user  of  a  way  with  horses,  carts,  and  car- 
riages for  certain  pui^ses,  necessarily  prove  a  right  of  way  for 
all  purposes,'  But  the  allegation  of  a  footway  is  supported  by 
evidence  of  a  carriage-way;  and  the  allegation  of  a  private  way 
is  supported  by  evidence  of  a  public  way ;  for  in  these  cases  the 
latter  includes  the  former.*  The  extent  of  the  right  is  a  ques- 
tion for  the  jury,  under  all  the  circumstances  proved.  But  a 
user  for  all  the  purposes  for  which  the  party  had  occasion  is  evi- 
dence of  a  general  right  of  way.^(i)    The  termini  of  the  way  are 

>  Ho]mei  n.  Seelcy,  19  Weod.  G07  ;  Rn»ll  v.  Jackton,  S  Pick.  571 ;  Capen  k 
Wibon,  SMcCord,  170, 

■  RuBseU  II.  JackBon,  2  Pick.  G71,  S7S.  And  see  Pernani  n.  We«d,  2  Hua.  SOS  ; 
Taylor  c  Townsend,  3  Hua.  ill  ;  Colli  lis  v.  PientiM,  16  Cono.'SS,  423;  ParoMH  i^ 
PUlt,  8  Pick.  839. 

■  Ballard  v.  Dyson,  1  Tannt  27B  ;  Coirling  r.  Biftginsan,  i  M.  &  W.  S4S,  And 
»B  Bnmton  v.  Hnll,  1  Ad.  &  El.  H.  B.  7S2  ;  Highani  n.  Babett,  3  Jnr.  G88  ;  a.  a  K 
Bin«.  N.  C.  622  ;  French  n.  Maratin,  4  Foster  (S.  H.),  «0. 

*  Dnviea  v.  3t«pheaa,  7  C,  &  P.  G70,  per  lid.  Denman  ;  Brownlow  v.  Tomliiuon,  1 
Man.  &  Oi.  484. 

»  Cowling  V.  HigginsoD,  4  M.  &  W.  24S  ;  Allan  «.  Gorome,  II  Ad.  ft  El.  7G9.  8m 
tiipra,  SS  G44,  G4G.  U  the  proof  ia  of  B  use,  commoD  to  all  others,  m  w«]1  u  t»the 
party  clnimiDg  the  way,  it  does  not  astabllBh  a  prieaU  my.  Priooe  v.  Wilboom^  1 
filch.  GS. 

(a)  ir  a  certain  route  acrcsa  th«  grant-  the  way.     Osrrfsh  t.  Shattnck,  12S  Hasa. 

or'a  land  in  used  by  the  grantee  as  ■  way  G71.     If  the  owner  of  the  servient  ettata 

of  urcrssity,  gnd   the  grantor   does  not  obxtracts  a  way  of  necessity,  the  owner  ^ 

object  to  such  lue,  this  is  evidence  of  an  the  dominant  estate  may  deviate  rrom  the 

establisbmeut  of  the  location  of  tbe  way  way  so  obstructed  sad  go  over  other  parts 

of  necessity.     Bass  u.  Edwards,  12fl  Hasa.  of  the  land,  doing  no  unnwesssry  damage. 

44G,     If  there  is  but  one  route  along  which  Famum  d.  Piatt,  8  Pick.  (Mass.)  339. 

aiich  H  right  of  way  can  be  eierciwd,  and  [b)  Where  a  right  of  way  is  acquired  by 

this  is  actually  so  used,  it  i*  a  location  of  adverse  potseuioo,  proof  that  it  was  oaed 


alao  material  to  be  proved  as  alleged;  for,  if  the  proof  stops 
short  of  either,  it  ia  fatal,  unless  the  pleadings  are  amended.^ 
But  the  words  "towards  and  unto"  do  not  necessarily  bind  the 
party  to  the  proof  of  a  straight  road;*  nor  is  it  a  fatal  variance, 
if  it  appear  that  the  way,  in  it#  course,  passes  over  an  interme- 
diate close  of  the  party  himself  who  claims  it.* 

§  659  a.  ■Way  appnrtaaaut.  Where  a  private  way  is  claimed 
by  virtue  of  a  conveyance  of  land,  and  as  appurtenant  to  the 
same,  evidence  aliunde,  by  parol  or  otherwise,  may  be  given  to 
prove  that  a  particular  way  was  then  in  use  by  the  grantor;  in 
which  case  it  passed  as  parcel  of  the  estate  conveyed.*  (a) 

1  See  anU,  vol.  i.  g§  68,  62,  63,  71,  72;  Wricbt  d.  Rattra;,  1  £a«t,  S77. 

1  R«x  e.  Marchioni-SH  of  Downshire,  i  M.  It  El.  232. 

■  JocksoD  V.  Shillito,  cited  1  East,  381,  3S2.  See  Simpson  v.  Lewlbwsito,  3  B.  A 
Ad.  22fl. 

•  Atkin»  n.  Boardman,  2  Met  167,  464;  White  a.  Cmwrord,  10  Hass.  183  ;  Unitet 
States  17.  AripUton,  1  Sumu.  492,  601,  602  ;  Stuplesc.  Hayden,  6  Mod.  4  ;  Eeut  v. 
Waite.  10  Pick.  138. 

for  a  variety  of  purpoaea,  coverinj:;  every  ion  whether  an  apparent  and  continnona 

pnrpoae  required   by  the  iloiniiiaiit  estate,  eaaemciit,   whidh  the  erantor  used  before 

in    ita   then  condition,   is   evidence   from  aevetauce  of   the  dominant   and   SL-rvient 

which  may  be  inferred  a  riffht  to  use  the  estntp,  will    pans  as  appurtenant   to  the 

way  for  all  purposed  whieh  may  reasonably  domlnaut  estate  without  apecial  mention, 

be  required  for  the  usr  of  that  estate  wliile  when  a  iie|>aratiou  occurs  by  sale  by  the 

in  anbstantially  the  same  condition.     Bal-  owner.      In  Gale  on  Easementa,  the  rule  ia 

lard  D.  Dyson,  I  Taunt.  270  ;  Willinins  e.  atated  that,   "  upon  the  severance  of  an 

James,  L.  R   2  C.  F.  677.     But,   if  the  htrilage,  a  grant  will  be  implied  first  of 

condition  and  character  of  the  dominant  those  continnoua  and  (pparent  easements 

estate  are  sabsbintially  e.itered,  as  in  the  which  have  beau  in  fact  used  by  the  ownei' 

ouie  of  a  way  to  carry  olf  wood  from  wild  during  tbe  unity,  and  which  are  necessai^ 

laud,  upon  which  a  manufactory  is  after-  for  the  use   of  tbe   tenement  conveyed, 

warda  established,  the  right  of  way  cannot  though  they  have  no  legal  existence  as 

be  used  for  new  purposes,  imjiosiugagreat-  ensTmenta,  ami  secondly  of  all  thoae  ease- 

er  burden  npon   the   servient  tenement,  ments  without  which  the  enjoyment  of  the 

Atwaterx.  BoJflah,  11  Gray  (Mass.),  150;  several  (mrtiona  could  not  be  had  at  all." 

Parks  V.  Bishop,  120  Mass.  310.     And  if  This  pri[i<;i].le  has  heen  held  not  to  apply 

it  Ih  used  for  a  ditferent  purpose,  though  no  to  rights  of  way.     Oliver  r.  Hook,  47  Md. 

injury  is  infiicieil,  the  owner  of  the  servient  SOI  ;  Felters  e.  Humphreys,  18  N.  J.  Eq. 

tenement  may  have  nominal  damages  to  171;    O'liorke  i:   Smith,   11    R.   I.  259. 

vindicate  his'riRht.     Appleton  v.  Fuller-  Bui  in  many  States,  on  the  other  hand,  it 

ton,  1  Gray  (Mass.),  IgH,  192, 191;  Ackiiis  has  been  held  that  ways  which  are  visibly 

e.  BonrJman,  2  Met.  (Mass.)  467.  and  permanently  estaliliahed  on  one  pan 

('')  A  rixht  of  way  appurtenant  to  land  of  an  estute  for  Uie  benefit  of  another,  will, 


pusses  by  a  dei-d  of  the  land,  without  ex-  upon  a  severance  of  the  estate, 

press  mention  of  auch  right,  or  of  pHvi-  plied  or  constructive  easen 

Iee>-s     and     appurtenances.      Brown     v.  nant  to  the   part  of  the  ■ 

ThisKeil,  8  Cnsh.  (Mass.)  264;  Underwood  benefit   of  which   they    we 


■X'iL 


B,  Carney,  1   Id.  2__  , „  ..  _  _  _  _. . 

Gray  (Masa.),  84,  88.     A  way  granted  as  v.   Imhoff,  23  Pa.  Si.  138  ;  Thompson  p 

Hti|inrtBnaiil  is  appurtenant  to  every  part  Miner,  30  Iowa,  S8B;   Hnttemeier  v.  Al. 

of  the  close,  and  parol  evidence  is  inadmis-  bro,  18  N.  Y.,  '" 


sible  to  limit  the  right  to  a  particular  In  England  the  application  of  this  mle 
part.  Uillert).  Washburn,  117Maas,  371;  to  righta  of  way  is  denied.  Polden  v. 
Walker  r.  Gerharf,  0  Phi'a.  (Pa.)  116.         Bactard,  4  B.  t  S.  258,     The  leading  case 


There  has  been  great  diversity  of  opin-    on  this  point  is  I^er  s.  Carter,  1  H.  &  fi 

VOL.    II.- 
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§  660.  Aotiot)  for  diBtnrbuoa  of  waj.  In  ao  action  OD  the  case 
for  liUturbanee  of  a  way  or  other  easement,  the  defendant,  on  a 
traverse  of  the  right,  may  show  that  it  has  ceased  to  exist;  or, 
that,  during  the  period  of  the  supposed  acqaisition  of  a  way  by 
user,  the  land  was  in  the  possession  of  a  tenant  of  the  plaiatifF; 
or,  that  the  waj  was  only  by  sufferance,  during  his  own  pleas- 
ure, for  which  the  plaintiff  paid  him  a  compensation,  or  sub- 
mitted to  the  condition  of  a  gate  across  it ; '  or,  that  the  plaintiff 
had  submitted  to  an  obetniction  upon  it  for  more  than  twenty 
years  ^(d);  or,  that  the  right  has  been  extinguished  by  unity  of 
title  and  possession  in  the  same  person  ;3  (6)  or,  that  the  right 
is  released  and  gone,  by  reason  of  an  extinction  or  abandonment 
of  the  object  for  which  it  was  granted ;  as  if  it  be  a  way  to  a 
warehouse,  and  the  hoase  is  afterwards  pulled  down,  and  a 
dwelling-house  ia  built  upon  the  place.*  (c)  And  if  the  way  is 
claimed  by  necessity,  he  may  show  that  the  plaintiff  can  nov 
approach  the  place  by  passing  over  his  own  land.'' 

§  661.  TrMpasa.  In  trespass  also,  if  the  defendant  pleads  a 
right  of  way  which  is  traversed,  the  same  evidence  is  adjnissible 

1  B«igno1ds  B.  Edwardi,  ,WiU««,  282. 

a  Boirer  c  Hill,  1  Biog.  N.  C.  G4S,  S56,  per  Tindol,  C.  J.  ;  Bex  v.  Smith,  4 
Gap.  109. 

*  Woolrych  on  Wayi,  pp.  70,  71  ;  Onley  v.  Giirdiner,  4  M.  ft  W.  ISA  ;  Thomu  p. 
Thomas,  2  C.  U.  ft  R.  34 ;  Clayton  c  Corby,  2  Ad.  &  El.  h.  a.  813. 

*  AIUd  v.  Gomme,  11  Ad.  &  El.  769. 

'  Holmea  v.  Goring,  2  Biug.  76.  The  soundneu  of  thia  deddoD  is  qoeationed  by 
Mr.  Woalryuh,  in  his  Trentiw  on  Ways,  p.  72,  n.  ;  but  tba  rule  is  recogniziMl  in  tlu 
United  States  as  good  law.  McDonald  v.  I.indall,  3  RftirU,  492  ;  Collins  v.  Prantioe, 
15  Conn.  39  ;  Smith  v.  Higbee,  12  Vt.  113.  See  S  Oraise'«  Dig.  UL  ixir.  £  10,  n. 
(Greenleof  s  ed.  1856). 

ei9.     QcDerally  speaking,  the  nile  ippliat  Brown  n.  TbiswU,  0  Cash.  (Hus.)  254  ; 

to   such   Miritudes   as   lateral    support,  Pratt  n.  Santt^r,  1  Gray  (Maaa.),  S4,  p.  88. 
party  walls,  drains,  conduits,  sewers,  and  (a)  Hewins  v.  Smith,  11  Met  (Mass.) 

thoM  which  are  technically  called  "  cod-  24]  ;  Kilburn  v.  Adams,  7  Id.  33.     If  the 

tiniions."     Earl,  C.  J.,  in  Polden  o.  Ba»-  obstruction  be  only  for  imrt  of  the  spice 

tsrd,  aupra  ;   Thayer  D.   Payne,  2  Cush.  over  all  of  which  the  plaintitf  claims  his 

{Mass.}  337;   Oliver   v.   Dickenson,  100  rij^ht  of  nay,  it  is  no  answer  to  the  nlain- 

Uass.  116.  titTs  right  to  pass  OTer  the  way  as  reduced 

In  Uasaachnaetta  it  is  held  that  sncb  a  in  width.     Putnam  «.  Bowker,  11  Cush. 

way  must  be  "reasonably   necessary"  to  (Mass.)  542,  546. 

the  use  of  the  dominant  estate,  in  order  to         (b)  A  right  of  way  appnrtenant  to  land 

passes  appurtenant.     Leonanl  t>.  Leonard,  OTer  and  upon  adjoining  land  is  not  extin- 

7  Allen    (Mas*.),   277,   p.  283  ;   Bass  «.  gnished  by  the  resting  of  both  eslates  in 

Dyer,  125  Mass.  237.  the  same  penon  as  mortgagee,  under  sepa- 

In  Maine  it  is  held  that  the  way  must  rste  mortgages,  until  both  mortgaj(n<  are 

be  "necessary"  to  the  enjoyment  of  the  foreclosed.      Ritger   >.   Parker,    8   Cuah. 

dominant  estate.     Stevens  v,  Orr,  6E>  Me.  (Maas.)'i46. 
323  ;  Warren  v.  Blake,  G4  Me.  276.  (e)  The  right  of  passan  way  to  certain 

If  a  right  of  way  is  already  appurtenant  bnildinss  is  eitinguifhed   by  the  laying 

tu  an  estate  as  an  easement,  it  will  pais  ont  and  constructing  a  highway  ovi-r  tba 

nnder  a  deed   of   the  land,  without   the  site  of  stich  buildltiga.     Hancock  ■,  Went- 

wards  "  apporteDance* "  or  "priTilega*."  worth,  S  Met.  (MaM.)  448. 
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on  the  part  of  the  plaintlfF,  bj  way  of  rebutting  the  defence. 
So,  under  this  issue,  in  any  action,  it  may  be  shown  that  the 
way  has  lieen  duly  discontinued  or  stopped. '  Bi^t  under  a  trav- 
erse of  the  right  of  way  pleaded,  it  is,  not  competent  for  the 
plaintiff  to  show  that  the  trespass  comptaiiied  of  was  committed 
beyond  the  limits  of  the  right  alleged ;  for  it  is  irrelevant  to  the 
issue,  and  should  be  shown  either  by  a  replication  of  extra  viam 
or  by  a  new  assignment^ 

§  ti62.  Fnbllo  way,  how  pro^ad.  The  existence  of  Ajnthlieviay 
is  proved,  either  by  a  copy  of  the  record,  or  by  other  documentary 
evidence  of  the  original  laying  out  by  the  proper  authorities,  pur- 
suant to  statutes;^  or,  by  evidence  either  of  immemorial  usage,*  (a> 
or  of  dedication  of  the  road  to  public  use.  In  the  latter  case, 
two  things  are  essential  to  be  proved:  the  act  of  dedicatiim,  and 
the  acceptance  of  it  on  the  part  of  the  public;  and  this  may  be 
either  limited  and  partial,  as  of  a  way  excluding  carriages,  or  it 
may  be  absolute  and  total.  ^  (h)  Nor  is  it  necessary  that  tho 
dedication  be  made  specilically  to  a  corporate  body  capable  of  tak- 
ing by  grant;  it  may  be  to  the  general  public,  and  limited  only 
by  the  wants  of  the  community.^  If  accepted  and  used  by  the 
public  in  the  manner  intended,  it  works  an  estoppel  in  pais,  pre- 

*  DavUon  o.  Gill,  1  East,  S4. 

*  Stott  V.  Stott,  IS  East,  343,  349. 

*  Tbe  quBHtioa  wheth<>r  a  way  U  public  or  jirivate,  where  the  eTidonce  iit  conflicting. 
Is  to  be  determined  by  the  jury,     Deuke  p.  Roaers,  3  Hill  ( N.  Y. ).  B04. 

*  Commnnwealtb  c.  Low,  S  Pick,  408 ;  Stedninn  n.  Southbridj??,  17  Pick.  182  ; 
Williams  D.  CummiugtUD,  IS  Pick.  312  ;  State  v.  Hunter,  5  Ired.  369  ;  Valentine  v. 
Boston,  22  Pick.  /5  ;  Heed  v.  Northfiehl,  18  Pick.  91  ;  Odiome  v.  Wnde,  5  Pi^k.  421  ; 
Young  V.  Garland,  t)  Shej)!.  409.  Long  use  of  a  way  by  the  public  is  pri'im  facie  evi- 
dence that  it  was  duly  luid  out  as  a  public  highway  ;  and  lor  thin  purpoae  twelve  yean 
hare  been  held  suHicienL  Golden  v.  Thurber,  2  Johns.  424.  So  hsa  "a  conNiderable 
time."  Pritchard  o.  Atkinson,  3  N,  H.  S35,  339.  And  see  Stale  o.  Campion,  2  N.  H. 
618 ;  Sage  u.  BBni^a,  9  Johns.  365  ;  Dniry  c  Worcester,  21   Pick.  44. 

»  Mnrq.  of  Stntford  v.  Coyney,  7  B.  &  G.  257  ;  Statis  v.  Traak,  6  Vt.  356.  The 
inference  of  acceptnnco  by  the  public  is  not  negatived  by  the  fact  that  the  land  so  used 
is  taxed  for  city  and  couuty  purposes.  Lemon  v.  Hayden,  13  Wis.  159 ;  Wyman  d. 
Sute,  I<l.  683, 


(a)  A  highway  may  be  proved  by  pre-  (Mass, )  10,  and  Htate  n,  Bigelow,  84  He. 

scription,  even  at  or  near  a  place  where  a  246,  and  Bjgelow  t.  Htllmnn.  37  He.  52  ; 

way  ia  proved  by  record  to  have  been  es-  and  prescription  or  dedication  Bra  recog- 

tabliahed.     Common  wealth  v.  Old  Colony  nized  as  nioiles  of  showing  the  establish- 

R-  R,,  14  Oray(Mass.),  98.  men t  of  such  ways. 

(i)  The  nde  soujjht  to  be  established  in  If  one  in  a  gmnt  baonds  by  a  tired. 

Com.  0.  Low,  3  Pick.(Mass.)  108,  and  Stnr-  the  existence  of  that  street  cannot  be  de- 

tivnnt  V.  State,  18  Me.  06,  that  the  only  iiied  by  those  claiming  under  such  grant, 

mode  of  making  a  town  way  is  that  pre-  Re  Citv  of  Brooklyn,  73  N.  Y.  179  ;  Va- 

scribedby  thestatute,iBnolpngerlaw.    It  uatta  o,  Jones,  42  N.  J.  L.  561  ;  TafU  p. 

is  OTerruled  in  -  -- 


'.  Belding,  13  Met.    CbarlastowQ,  2  Oray  (Mass.),  272. 
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eluding  the  owner,  and  all.claiming  in  his  right,  from  asserting 
any  ownership  inconsistent  with  such  use.  Nor  is  it  necessary 
to  prove  who  was  the  owner,  nor  that  he  was  a  private  person ; 
for  a  dedication  may  be  presumed,  even  against  the  sovereign; 
and  in  all  coses;  unless  the  state  of  the  property  was  such  that 
a  dedication  of  the  soil  was  impossible.^  The  right  of  the  public 
docs  not  rest  upon  a  grant  by  deed,  nor  under  a  twenty  years* 
possession;  but  upon  the  use  of  the  land  with  the  assent  of  the 
owner,  for  such  a  length  of  time  that  the  public  accommodation 
and  private  rights  might  be  materially  affected  by  an  interrup- 
tion of  the  enjoyment.*  The  issue  is  therefore  a  mised  question 
of  law  and  fact,  to  be  found  by  the  jury,  under  the  direction  of 
the  court,  upon  consideration  of  all  the  circumstances.  The 
length  of  the  time  of  enjoyment  furnishes  no  rule  of  law  on  the 
subject  which  the  court  can  pronounce  without  the  aid  of  a  jury, 
unless,  perhaps,  where  it  amounts  to  twenty  years ;  hut  it  is  a 
fact  for  the  jury  to  consider,  as  tending  to  prove  an  actual  dedi- 
cation, and  an  acceptance  by  the  public.^  Hence  the  jury  have 
been  held  justified  in  finding  a  dedication  after  "four  or  five 
years  "  of  enjoyment,*  In  another  great  case  which  was  mucb 
contested,  six  years  were  held  sufficient ;  ^  and  in  others  it  has  been 
held  that,  after  a  user  of  "a  very  few  years,"  without  prohibi- 
tion, o^  any  visible  sign  that  the  owner  meant  to  preserve  his 

1  Keg.  e.  East  Mark,  12  Jur.  332.  In  thia  case  the  way  had  been  ns»d  fifty  yean; 
wbich  was  said  to  he  "  extremrly  strong  evidence  of  an  intention  of  the  owner  of  the 
soil,  whoever  he  trail,  to  deilicate  it  to  the  public,  Dnlesa  there  was  conclusive  proof 
that  he  had  not  consented."     Per  Erie,  J. 

«  Cincionati  a.  White,  6  Peters,  431,  487-4*0  ;  Reg.  p.  East  Mark,  12  Jnr.  332  ; 
State  V.  Catlin,  3  Vt.  230 ;  Jams  o.  Dean,  3  Bing.  it! ;  Brown  v.  Manning,  6  Ohio, 
2SS.  303  ;  Le  Clerq  v.  Gsllipnlis,  7  Ohio,  217,  219  ;  Ude  e.  Shepherd,  2  Stra.  1004  ; 
Pawlet  V.  Clark,  9  Cranch,  331  ;  Olcott  v.  Haufili,  4  N.  H.  637,  615.  549;  Abbott  r. 
Mills,  3  Vt.  519,  In  Dwincl  v.  Barnard,  2  Law  Rep.  n.  h.  339.  344,  it  was  heM  by 
the  Supreme  Judicial  Couit  of  Maine,  that  though  it  must  appear  that  the  owner  of 
the  land  designedly  oBeml  It  for  public  or  cominou  use,  yet  the  law  does  not  require 
the  lapse  of  any  partituhir  time  to  authorize  the  inference  of  a  dedication.  See  8.  c.  14 
Sli^pl.  654.  f 

*  Counehan  v.  Ford,  9  Wis.  240.  In  the  case  o'  a  public  way  by  user,  the  juiy  mav 
Ik  authorized  by  the  circumstances  to  Hnd  that  its  limits  exCi'nded  beyond  the  travelled 

Eilh,  to  the  breadth  usually  laid  out  as  a  highway.  Sprague  o.  Waite,  17  Pick.  309  ; 
[annum  t>.  Belchertown,  19  Pick.  311. 

*  Jarvis  V.  Dean.  3  Bing.  447  ;  Poole  v.  Kuskiason,  II  M.  &  W.  S30.  See  Best  on 
Presumptions,  pp.  133,  134,  §  101. 

*  Per  Ld.  Kenyon,  in  11  Eadt,  376,  n.  Eight  years  were  held  sufficient  by  I>]. 
Kenyon  in  Rugby  Charity  u.  Merryweather,  11  East,  375,  n.;  but  both  these  cases  were 
queetioiied  by  Mansfield,  C.  J.,  in  6  Taunt,  142,  though  Chambre,  J.,  was  of  Jid.  Een- 
jou's  opinion.  Id.  1837.  See  also  6  B.  &  Aid.  457,  per  Holroyd,  J. ;  Rex  v.  Hudson, 
2  Stra.  909  ;  Hobha  b.  Lowell,  19  Pick.  405.  "  SJi  or  seven  years  "  were  recognized 
aa  sufficient,  in  Barclay  t>.  Howell,  6  Peters,  49S,  613.  But  s«e  State  e.  Marble,  1 
I  led.  318. 
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rights,  the  pub^c  title  was  complete.' (a)  It  is  a  question  of 
intentioo,  and  therefore  may  be  proved  or  disproved  by  the  acta 
of  the  owner,  and  the  circumstaDces  under  vhich  the  use  has 
been  permitted.*  (6)  It  does  not  follow,  however,  that,  because 
there  is  a  dedication  of  a  public  way  by  the  owner  of  the  soil, 
and  the  public  use  it,  the  town  or  parish  or  county  is  therefore 
bound  to  repair.  To  bind  the  corporate  body  to  this  extent,  it 
is  said,  that  there  must  be  some  evidence  of  acquiescence  or 
adoption  by  the  corporation  itself;  such  as,  having  actually  re- 
paired it,  or  erected  lights  or  guideposts  thereon,  or  having 
assigned  it  to  the  proper  surveyor  of  highways  for  his  super- 
vision, or  the  like.^(c) 

§  663.  Wbo  may  dedioats.  The  dedication,  however,  must 
have  been  mado  by  the  owner  of  the  fee,  or,  at  least,  with  his 
assent  {d)  The  act  of  the  tenant  will  not  bind  the  landlord; 
though  after  a  long  lapse  of  time,  and  a  frequent  change  of  ten- 
ants, the  knowledge  and  assent  and  concurrence  of  the  landlord 
may  be  presumed  from  the  notorious  and  uninterrupted  use  of 
the  way  by  the  public* 

§  664.  D«dioKtioo,  bow  disproved.     The  evidence  of  dedication 

>  Britiah  MuKam  v.  Fiiinis,  6  C.  &  P.  460  ;  Rex  v.  Lloyd,  1  Cani]>b.  2«0.  See  alio 
Beat  on  F resumptions,  pp.  133-IS7.  fiS  101,  102 ;  Lade  v.  Shepherd,  2  Stra.  1004  ; 
CommonwealtK  d.  McOnnald,  16  ft.  &  K.  302 ;  Hobhs  v.  Lowell.  19  Pick.  IOC ;  Spring- 
field  D.  Hampden,  10  Pick.  69 ;  Clercland  o.  CleveUnd,  12  Wend.  172  ;  DeaniDg  v. 
fioome,  8  Wend.  651. 

I  Burraelough  v.  Johnson,  8  Ad.  k  El.  90  ;  Woodver  i.  Hadden,  E  Tnunt.  12G ;  Rex 
V.  Wright,  3  B.  4  Ad.  631  -,  Saney  Caual  Co.  v.  Hall,  1  Han.  b  Gr.  8»2  ;  'Bex  •>.  Bene- 
dict, 1  B.  £  Aid.  H7  ;  Hannum  v.  BelcbertowD,  19  Pick.  311 ;  Sprague  d.  WaiU,  17 
Pick.  309  ;  Wright  v.  Tnkey,  3  Cusb.  290. 

«  Hex  V.  Benpdict,  4  B.  4  Aid.  447,  per  Bayley,  J.  But  see  BeK  v.  Leake,  5  B.  t 
Ad.  4S9  ;  HiihU  n.  Lowell.  19  Piclc.  410.  See  alHO  Todd  u.  Rome,  2  Greenl.  G6  ;  Estes 
B.  Troy.  6  GreeuL  868 ;  Rowell  r.  MoulTille,  4  Greenl.  270 ;  Moore  v.  CornTtlle,  1 
Shepl.  293  ;  State  v.  Canipton,  2  N.  H.  613. 

f  Baxter  v.  Taylor,  1  Kev.  ft  Man.  13  ;  Wood  B.  Teal,  5  B.  &  Aid.  464  ;  Rei  v. 
Bliai,  7  Ad.  &  El.  G50 ;  Daries  v.  Slephene,  7  C.  ft  P.  670  ;  Bei  v.  Ban,  4  Csmpb. 
16  i  Harper  v.  Charlebworth,  4  R  &  C.  G74. 

(a)  SeeOwynn  B.  Homan,  15  Ind.  201;  State,   S   Zabr.   (N.  ,'.}  130;   Stacey  v. 

Boyer  v.  State,  16  Ind.  451  ;  Rreen  d.  Vh-  Miller,  14  Mo.  478  :  Rcgina  v.  Petrie,  30 

nnan,  29  Conu.  157.     But  dedication  is  to  Eug.   Uw  ft   Eq.   207;  Eelley'a  Case,  8 

be  inrerred  rather  from  the  assent  of  the  Gratt,  632. 

onrner  than  from  length  of  user.    Quinn  v.  (c)  Hemphill  v.  Boeton,  8  Cuih.  (Mass.) 

State,  49  Ala.  353  ;  Morgan  n.   Lombard,  19S  ;   Bowers  v.  SnlTolk  Man.  Co.,  4  Id. 

26  U.  An.  463  i  SmiCh  b.  Flora,  64  111.  332,  340  ;  Wright  v.  Tukev,  3  Id.  280  ; 

93  ;  Taylor  n.  Hepper,  G  T.  &  C.  (N.  Y.)  Osvego   u.  Oswego  Canal  Co.,   2   Selden 

173.  (N.  Y.l,  257  ;   Com.  «.  Cole,  26  Pa.  3L 

(i)  HoNton  D.  Lecraw,  17  How.  (U.  S.)  187  i  State  v.  Carver.  6  Strol.h.  217. 
436  ;  HooU  D.  Attamev-General,  22  Ala.  {d)  Whra  land  is  conveyed  to  a  town 
190  ;  Lanii-d  c.  IdmeJ,  11  Met.  (Mass.)  Tor  a  road,  they  bike  the  fee  thereof,  and 
421  ;    Bigelaw   r.   Hillman,   37  Me.    52  ;  not  merely  an  easement.     Ailing  r.  Bar- 
State  3.  NiKld,  23  N.  H.  827  ;  Gould  ir.  lock,  46  Conn.  604. 
Glass,  19  Barb.   (M.  Y.]   179;   Smith  n. 
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of  a  way  may  be  rebutted  by  proof  of  any  acts  oji  the  part  of  the 
owDer  of  the  soil  showing  that  he  only  iateoded  to  give  license 
to  paw  over  his  land,  and  not  to  dedicate  a  ri^t  of  way  to  the 
public  Among  acts  of  this  kind  may  be  reckoned  putting  up  a 
bar,  though  it  be  for  only  one  day  in  a  year,  or  excluding  per- 
sons from  passing  throng  it  by  positive  prohibition. ^  But  (iie 
erection  of  a  gate  ia  not  coiLclusive  evid«ice  of  a  prohibition, 
since  it  may  have  been  au  original  qualilieation  of  the  grant^ 

§  666.  Ifon-uAM'  of  pnbUo  '^kj,  no  diaooaUniuiioe.  In  the  case 
of  a  public  way,  no  length  of  time,  during  which  it  may  not  have 
been  used,  will  operate  ot  itself  to  prevent  the  public  from  re- 
suming the  right,  if  they  think  proper.^  But  in  regard  to  pri- 
vate easements,  thou^^  generally  they  are  not  lost  by  non-user 
^or  twenty  years,  unless  the  right  as  well  as  the  possession  is 
interrupted,*  yet  in  the  case  of  a  private  way,  or  other  intermit- 
tent easement,  it  is  said,  that,  though  sli^t  intermittence  of  the 
user,  or  slight  alterations  in  the  mode  of  enjoyment,  will  not  be 
sufficient  to  destroy  the  right,  when  circumstances  do  not  show 
any  intention  of  relinquishing  it,  yet  a  much  shorter  period  than 
twenty  years,  when  it  is  accompanied  by  circumstances,  soch 
as  disclaimer,  or  other  evidence  of  intention  to  abandon  the 
right,  will  be  sufficient  to  justify  the  jury  in  finding  an  extin- 
guishment.'(a) 


B.  Newbary,  2  Pick.  57. 
r  Gibbs.  J:.  in  koi  v.  St.  James.  2  Selw.  N.  P.  1334  (lOlh  ed.)  ;  VooRht  o. 
Winch,  2  B.  4  Aid.  667. J*r  Ablwtt,  C.  J.  ;  Beat  od  Pnaumptions,  p.  137,  %  103. 
But  see  CoimnissionerH  o.  Taylor,  2  Bar,  286 

•  Sapra,  tit.  PreBcriiition,  S  fi45  ;  EiueriK 
n.  (1),  by  Hetcalf  ;  Wtute  o.  Crawford,  10  N 
128. 

'  Uale  1  Whatetey  on  Easements,  pp.  331,  382  ;  Korburj  t>.  Heade  tt  al.,  3  Bligh, 
ail  ;  Harvie  b.  Rosers,  3  Bligh,  n.  b,  447  ;  Beat  on  Prewmptiooa,  pp.  197,  140, 
jlS  104.  106 ;  Doe  v.  Hilder,  2  B.  &  Aid.  7S1,  per  Abbott,  C.  J.  ;  Holfmall  v.  SaT>Ka, 
IC  Uass.  130,  132. 

(a)  Thefant that theownerorthednmi-  don  accompantes  it    JsmHiea  Pond,  Ac 

iiaat  teiiement  does  not  use  hia  Hgiii  of  Co.   n.   ChandUr,  121   Han.   3  ;   Brh  «. 

way,  or  uses  another  more  eoDTenianl  way.  Brown,  19  P.  F.  Smith.  210  j  F     ' "    "* 

ia  stroDs  evidence  of  ubandonment,  but  *.  Millar,  88  Pa.  St  203. 
not  conclusive,  aolesa  an  intention  to  aban- 
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WILLa 

§  666.  Proof  D«oauu;  to  evtablUb  a  will.  In  order  to  ascer- 
tain  the  quantity  and  kind  of  proof  necessary  to  estabHeh  a  vr'iW, 
regcrd  is  to  be  had  either  to  the  \iw  of  the  domicile  of  the  testa- 
tor or  to  the  law  of  the  country  where  the  property  is  situated, 
and  Bometimes  to  both.  The  mode  of  proof  is  also  affected  by 
the  nature  of  the  proceedings  under  which  it  is  offered.  In  some 
cases  it  is  necessary  to  prove  the  concurrence  of  all  the  circum* 
stances  essential  to  a  valid  will,  by  producing  all  the  subscribing 
witnesses,  after  due  notice  to  the  parties  in  interest;  while,  in 
others,  it  is  sufficient  for  the  occasion  to  prove  it  by  a  single 
witnesft.((i)  There  is  also  a  diversity  in  the  effect  of  these  dif- 
ferent modes  of  proof;  the  one  being  in  certain  cases  conclusive, 
and  the  other  not.  There  is,  moreover,  a  diversity  of  rule,  aris- 
ing from  the  nature  of  the  property  given  by  the  will;  a  few 
States  still  recognizing  the  distinction  between  a  will  of  person- 
alty, at  common  law,  and  a  devise  of  lands  under  the  Statute  of 
Frauds,  in  regard  to  the  formalities  of  their  execution;  and 
others  having  by  statute  establiahed  one  uniform  rule  in  all 
cases.  These  varieties  of  law  and  practice  create  great  embar- 
rassments in  the  attempt  to  state  any  general  rules  on  the  sub- 
ject. But  still  it  will  be  found  that,  on  the  question  as  to  what 
law  shall  govern,  in  the  requisites  of  a  valid  will,  there  is  great 
uniformity  of  opinion;  and  that  the  several  United  States,  in 
their  legislation  respecting  wills,  have  generally  adopted  the 


condition  muHt  bn  gbown  to  he  fnlfiUed  by  Prencb  : ' 
bim  who  would  set  up  the  will.  Parsons  ennt  will,  and  tbnt  it  took  «f[«ct  though 
V.  Ijand,  1  Vea.  Sr.  190 ;  Sinclair  i*.  Howe,  the  teirtator  lived  a  long  time  after  that 
6  Vea.  607  ;  Cowley  v.  Knapp,  42  N,  J.  morning.  French  r.  French.  14  W.  Va, 
L.  297  ;  EsUte  of  White,  Myrick'a  Prob.  480,  where  the  subject  of  conditional  willa 
{Cal,)  157.  But  if  the  contingency  is  the  and  the  aiitborttiM  are  very  fullr  cited 
ocauioa  of  VKokmg  the  will,  and  not  a  and  discnsaed.  NnucnpatiTe  will*  will 
condition  on  which  the  inatrnment  is  to  not  be  farored,  and  if  admitted  to  pro- 
become  operative,  the  happening  of  the  bate,  will  be  conatrued  atrictty  (Peirce  d. 
contingency  need  not  be  shown.  Thus,  Peirce,  4S  Ind,  30) ;  and,  if  invalid  as  to 
where  the  will  waa  in  this  form  ;  "Let  all  a  part  of  a  specillc  item  of  property  be- 
nien  know  hereby,  if  I  get  drowned  this  queathad,  it  is  iuvatid  aa  to  the  wbola 
morning,  Mar.  7,  1S72,  that  I  bequeath  (Striker  i>.  Oldeuburgh,  89  Iowa,  SfiS). 
all  my  property,  personal  and  real,  to  mj 
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proTisiooB  of  tlie  statute  of  29  Car.  IL  c  8,  commonly  called 
the  Statute  of  Frauds. 

§  667.  nivi^oa  of  th«  anbioat.  It  will  therefore  be  attempted, 
first  to  consider  by  what  law  wills  are  governed,  and  then  to 
state  the  formalities  generally  required  iu  the  execution  of  wills, 
noting  some  local  exceptions  as  we  proceed.  Thus  it  will  be 
seen  to  what  extent  the  evidence  must  be  carried,  in  the  com- 
plete and  formal  proof  of  any  will. 

§  668.  Law  whlob  EOvenui  will.  (1.)  As  to  what  law  it  to 
govern  the  formalities  of  a  will,  a  distinction  is  to  be  observed 
betwecQ  a  will  of  personalty  or  movables  and  a  will  of  immova- 
ble or  real  property.  In  regard  to  a  will  of  perianal  or  movt^U 
property,  the  doctrine  is  uow  fully  established,  that  the  law  of 
the  actual  domicile  of  the  testator  is  to  govern ;  (a)  and  if  the 
will  is  void  by  that  law,  it  is  a  nullity  everywhere,  though  exe- 
cuted with  the  formalities  required  by  the  law  of  the  place  where 
the  personal  property  is  locally  situated.  There  is  no  difference, 
in  this  respect,  between  cases  of  succession  by  testament,  and 
by  intestacy,  both  being  alike  governed  by  the  rule  Mobilia  per- 
tonam  seguunfur.^  And  if,  after  making  a  valid  will,  the  testa- 
tor changes  his  domicile  to  a  place  by  whose  laws  the  will  thus 
made  is  not  valid,  and  there  dies,  his  will  cannot  be  established; 
but  if,  still  surviving,  he  should  return  to  and  use  his  former 
domicile,  or  should  remove  to  another  place  having  similar  laws, 
the  original  validity  of  his  will  or  testament  will  be  revived.' 
It  results,  that  a  will  of  personalty  may  be  admitted  to  probate, 
if  it  is  valid  by  the  law  of  the  testator's  last  domicile  at  the 
time  of  his  decease,  though  it  is  not  valid  by  the  law  of  the  place 
of  the  probate.^  , 

§  669.  Iiez  fori  gov«nu  In  wills  of  personaltr.  From  this  rule 
it  would  seem  to  follow,  almost  as  a  matter  of  necessity,  that  the 
same  evidence  must  be  admitted  to  establish  the  validity  and  au- 
thenticity of  wills  of  movablei,  made  abroad,  as  would  establish 
them  in  the  domicile  of  the  testator ;  for  otherwise  the  general 

I  3tor;,  Coafl.  Laws,  {J  467-460  ;  Stanley  v.  Barnes,  3  Hagg.  Eccl.  S73  ;  Dpssebats 
I.  Ban]iiier,  1  Binn.  336 ;  CrafMu  v.  Haley,  4  Greenl.  134  ;  Vattel,  b.  %  c  8,  S§  HO, 
111  ;  *  Kent,  Coram,  613 ;  1  Jarman  on  Wills,  pp.  2-6,  and  notes  by  Perkins,  6th 
(Am.)  ed.  •2*T;     De  Zichy  Femrise.  MarquU  of  HBrtfnnI,  3  Curt.  468. 

3  Story,  ConB.  Laws,  S  478 ;  *  Buniti  on  Col.  &  For.  Law,  pp.  ESO,  661. 

■  /n  re  De  Vner  Meravpr,  1  Hagg.  Eccl.  4D8. 

(a)  An  EoKlislitQan,  rvaldiiiR  in  Spain,  wifp,  in  pursuance  of  anch  dirtctiona,  was 

jiirected  hia  wife  to  make  his  will  after  his  held  valid  in  Englnnd.    In  re  Osborne,  33 

decease,  such  a  will  being  valid  by  the  Eng.  Lav  ft  Eq.  625. 
taw  of  Spain  ;  «ad  a  will  so  made  tiy  tba 
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rule  above  stated  might  be  sapped  to  its  very  foundation,  if  the 
law  of  evidence  in  any  country,  where  the  movable  property  waa 
situate,  was  not  precisely  the  same  as  in  the  place  of  the  testa- 
tor's domicile.  And  therefore  pargl  evidence  baa  been  admitted 
in  courts  of  common  law,  to  prove  the  manner  in  which  a  will  is 
made  and  proved  in  the  place  of  the  testator's  domicile,  in  order 
to  lay  a  suitable  foundation  to  establish  the  will  elsewhere, '(a) 

§  670.  Lex  ral  sitae.  Realty.  But  in  regard  to  wills  of  immova- 
ble or  real  propertjf,  it  is  equally  well  established,  that  the  law 
of  the  place  where  the  property  is  locally  situated  is  to  govern, 
as  to  the  capacity  or  incapacity  of  the  testator,  the  extent  of  his 
power  to  dispose  of  the  property,  and  the  forms  and  solemnities 
to  give  the  will  Its  due  attestation  and  effect.^  (i) 

»  Storv,  Confl.  U*8,  J  838  ;  De  Sobty  e.  De  Uistre,  2  Hnr.  &  Johns.  181,  196; 
Clark  V.  Cochnn,  3  M»niii,  353,  361,  3S2.  And  see  Wilcox  v.  Hunt,  IS  Pi'tera,  378, 
379  i  Don  v.  Lijipniann,  5  CI.  &  Fin.  15,  17 )  Yatea  d.  Tboni|)SOD,  3  CL  &  Fin.  EH, 
G71.  The  rule  timt  n  devise  of  lanila  must  be  e:ieciiteil  in  the  rorni  required  b;  the  law 
of  the  place  where  the  lands  lie,  though  a  gent^ral  rule  of  law,  baa  been  expressly  eu- 
RCted  111  the  EUtutea  of  Ataiue,  ^'ew  Hampahire,  Delaware,  Hhode  Ulnnd,  Indiana, 
and  Misioiiri.  lu  several  other  States  a  contrary  rule  is  adoiited,  by  which  landa  in 
those  States  may  pass  by  a  will,  made  in  a  foreign  Stnte,  in  the  form  reuiijreil  liy  the 
law  of  the  place  where  it  was  made.  But  to  have  this  effect,  the  foreign  will  niust'baTB 
been  first  proved  abroad,  and  then  be  admitted  by  a  certified  copy,  to  be  tiled  and  ree- 
iatered  in  the  State  where  the  Urids  lie.  Such  ia  the  rule,  as  expressly  enacted  m 
Massachusetts.  Vermou^  Florida.  MichigaD,  Illinois,  Louisiana  aud  Aikaasae. 
'Whether  such  is  the  legitimate  effect  of  the  rule  ailojited  in  other  States,  as  in  Vir- 
ginia, Ohio,  New  Jersry,  Kentucky.  Tennessee,  Mississippi,  and  Alabama,  where  a 
copy  of  the  foreign  itill,  being  duly  proved  abi-oad,  mny  be  allowed  in  the  Court  o( 
ProMte,  and  admitted  lo  be  recorded,  qumrt.  See  Dublin  e.  Chadbuurn,  16  Maaa.  *38j 
Parker  o.  Parker,  11  Cush.  519  ;  Bailey  v.  Bailey,  S  Ohio,  239  ;  Mease  i.  Keefe,  10 
Ohio,  362 ;  1  Jarm.  on  Wills,  pp.  1,  2,  n.  by  Perkins  ;  Maine  Itev.  St.  1840.  c.  107, 
8  20;  Mas*.  St.  1843,  0.  82,  PuV  Stat.  pp.  748.748;  Bayley  «.  Biiyley,  SCuah.  24Bi 
H.  H.  Rev.  St.  1842,  c.  157,  J  13  i  B-  1-  li*^"-  St.  1844,  p.  237  ;  Vt.  Rev.  St.  1838, 
c.  45,  S  24  ;  Del.  Rev.  St.  1829,  p.  ^57  ;  Ind.  Rev.  St.  1843,  c.  30,  g  51  :  Missouri 
Kev.  St.  1845,  c.  185,  §  35  ;  F!a.  Thomps.  Dig.  p.  184  ;  Mick  Rev.  St.  1846,  c.  68, 
fS  21-34  ;  111.  Rev.  St.  1839,  p.  688 ;  La.  Civ.  Code,  art.  1589  ;  Ark.  Rev,  St.  1337, 
c.  157.  g  36  ;  Tate's  Dig.  p.  HOO  ;  Ohio  Rev.  St.  1841,  o.  120.  §§  29-33  ;  N-  J.  Rev. 
St.  1846,  tit.  10,  c.  8.  S  2  ;  Ky.  Rev.  St.  1834,  vol.  ii.  p.  1548  ;  Tenn.  Rev.  Si.  1838, 
li.  693  i  Miss.  Rev.  St  1840,  c.  36,  §g  13,  14;  Ala.  Tolm.  Dig.  p.  835.  See  6  Cniise's 
Dig.  tit.  38,  c.  5,  3  69,  n.  (Greenlenra  ed.  1857). 

'  Story,  Confl.  Laws,  J  474,  and  authorities  there  cited ;  4  Rui^e  on  Col.  &  For. 
Iaw,  pp.  S17,  218  ;  1  Juriuaa  on  Wills,  pp.  1,  2,  and  notes  by  Perkins  ;  4  Kent, 
Conim.  G13. 

3uld  be  that  requisite 

,     .      .                                       .  ..  ,                                ylvania,  not  of  Dela- 

testator,  it  woa  held,  if  a  will,  disposing  ware.     St.  James  Cliurch  v.  Walker,  I  Del. 

of  movables  situated   in   Delaware,    waa  Ch.  284.     Cf.  St  Osborne,  33  Eng.  Law  ft 

made  in  Pennsylvania,  where  was  the  domi-  £q.  625. 

cilo  of  the  testator,  aod  was  valid  by  the  {b)  Where  a  testator  made  ■  will  in 

laws  of  Pennsylvania,  though  not  by  those  Pennsylvania,    attested  by  two  Wltnesees, 

of  Delaware,  it  was  a  good  will  and  would  conveying  both  real  and  jieraoDal  estate,  it 

C  title  to  the  personal  estate.     Inorder,  appearing  that  his  domicile  was  in  Rhode 

eviT,  to  give  effect  to  it  jn  Delaware,  Island,  whsi?  three  witnesses  are  required, 

pruluitd  of  it  must  be  made  in  the  county  the  will  was  refused  probnte  in   Pennsyl- 

where  the  goods  were  situated,  bat  that  ranio.      Carey's  Appeal,  75  Pa.  St.  201. 
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§  671.  iBtwpretation.  In  the  inUrpretation  of  vills,  wbettier 
of  movable  or  immovabte  property,  where  the  object  iri  merely 
to  ascertain  the  meaning  and  intent  of  the  testator,  if  the  will  is 
made  at  the  place  of  his  domicile,  the  general  rule  of  the  com- 
mon law  18,  that  it  is  to  be  interpreted  by  the  law  of  that  place 
at  the  time  when  the  will  was  made.  Thus,  for  example,  if  the 
question  be,  whether  the  terms  of  a  foreign  will  include  the 
"real  estate"  of  the  testator,  or  what  he  intended  to  give  under 
those  words ;  or  whether  he  intended  that  the  legatee  should  take 
an  estate  in  fee  or  for  life  only ;  or  who  are  the  proper  persons 
to  take,  under  the  words  "heirs  at  law,"  or  other  designatio  per- 
tonarum,  recourse  is  to  be  bad  to  the  law  of  the  place  where  the 
will  was  made  and  the  testator  dcnniciled.'  And  if  the  will  is 
made  in  the  place  of  his  actual  domicile,  but  he  is  in  fact  a  native 
of  another  country ;  or  if  it  is  made  in  his  native  country,  but  in 
fact  his  actual  domicile  at  the  time  is  in  another  country;  still, 
it  is  to  be  interpreted  by  reference  to  the  law  of  the  place  of  hia 
actual  domicile.^  The  question  whether,  if  the  testator  makes 
his  will  in  one  place,  where  he  is  domiciled,  and  afterwards  ac- 
quires a  new  domicile  in  another  country,  where  he  dies,  the 
rule  of  interpretation  is  changed  by  bis  removal,  so  that  if  the 
terms  have  a  diEferent  meaning  in  the  two  countries,  the  lav  of 
the  new  domicile  shall  prevail,  or  whether  the  int«rpretation 
shall  remain  as  it  stood  by  the  law  of  the  domicile  where  the 
will  was  made,  is  a  question  which  does  not  seem  yet  to  have 
ondergone  any  absolute  and  positive  decision  in  the  courts  acting 
imder  the  common  law.' 

§  672.  Probate.  In  determinii^  the  effect  of  the  probate  of 
wills,  regard  is  to  be  bad  to  the  jurisdiction  of  the  court  where 
the  will  is  proved,  and  to  the  nature  of  the  proceedings.  For,  as 
we  have  heretofore  seen,  it  is  only  the  judgments  of  courts  of 
exclusive  jurisdiction,  directly  upon  the  point  in  question,  that 
are  conclusive  everywhere,  and  upon  all  persons.*  In  England, 
the  ecclesiastical  courts  have  no  jurisdiction  whatsoever  over 
wills,  except  those  of  personal  estate ;  and  hence  the  probate  of 

i;  HaiTUOD  if.  Kiion,  9  Ptten,  48S. 
Fs.  g  479  f;  4  Burjje  an  ~  '    '  ~      '  '"    '"     ' 

-.    , m,  1  :  anie.  vol  L  M; 

<Aiu.)ed-  pp.  •B-»8. 

•  Hsrriwn  d.  Niion,  9  Peters,  *88,  606  !  Stoiy,  Confl.  Uwb,  j  479  g. 

*  Anle,  vol.  !.  |S  523,  650. 

A  penoa'B  domieile  ia  that  pWe  where  he    vier.  Law  Diet.  r.  1,  4SS ;  Stor;,  Oonfl. 

■"""  '~  '  ""'i  habitatioD,  without  any '  —    '" 

n  of  removing  therefrom.  '. 
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Tills,  bj  the  sentence  or  decree  of  tbose  courts,  is  wholly  in- 
operative and  void,  except  as  to  personal  estate;  being,  as  to 
the  realty,  not  even  evidence  of  the  execution  of  the  will.  The 
validity  of  wills  of  real  estate  is  there  cognizable  only  in  the 
courts  of  common  law,  and  in  the  ordinary  forma  of  suits;  and 
the  verdict  and  judgment  are  conclusive  only  upon  the  parties 
and  privies,  as  in  other  cases.  But  as  far  as  the  personal  estate 
is  concerned,  the  sentence  or  decree  of  the  proper  ecclesiastical 
court,  as  to  the  validity  or  invalidity  of  the  will,  is  final  and 
conclusive  upon  all  persons,  because  it  is  in  the  nature  of  pro- 
ceedings in  rem,  in  which  all  persons  may  appear  and  be  heard 
upon  the  question,  and  it  is  the  judgment  of  a  court  of  competent 
jurisdiction  directly  upon  the  subject-matter  in  controversy.* 
But  in  many  of  the  United  States,  courts  are  constituted  by  stat- 
ute, under  the  title  of  courts  of  Probate,  Orphans'  courts,  or 
other  niimes,  with  general  power  to  take  the  probate  of  wills,  no 
distinction  being  expressly  mentioned  between  wills  of  personalty 
and  wills  of  real  estate;  and  where  such  power  is  conferred  in 
general  terms,  it  is  understood  to  give  to  those  courts  complete 
jurisdiction  over  the  probate  of  wills  as  well  of  real  as  of 
personal  estate,  and  therefore  to  render  their  decrees  conclusive 
upon  all  persons,  and  not  re-ezaminable  in  any  other  court.^ 

»  1  WillianiH  on  Executors,  b.  6.  c.  1,  pp.  388-348  (Igt  Am,  ed.),  8th  (Eng.)  ed.  pp. 
e5»^e5  ;  1  Jflrnian  on  Wills,  pp.  22,  23,  Mid  notes  by  Perkm*  ;  Tompkins  e.  Tomp. 
kins,  1  Story,  517. 

*  Sucb  ia  the  law  in  Maine  and  Haasachusstts.  Potter  c.  Webb,  2  Greenl.  2£7 ; 
Small  f.  Small,  i  Greenl.  220,  22C ;  Oagood  ■>.  Breed,  12  Mass.  fi33,  £34  ;  Dublin  v. 
Cliadbouni.  IS  Mssfi.  433,  441  ;  UoKbton  t>.  Atkins,  1  Pick.  648,  E49  ;  Brown  v. 
Wood,  17  Mass.  flS.  72.  {a}  So  in  Rbode  Islund.  Tompkins  d.  Tompkins,  1  Story, 
647.     So  in  New  Hampshire.     Poplin  o.   Hswke,  8  N.  H.  124.     So  in  Connecticut 
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652  LAW   OP  EVIDENCE.  .  JPABT  IT. 

§  673.  Ezaontian  ot  wiixs.  (2.)  The  highest  degree  of  Bolem- 
nity  which  is  required  in  the  formal  extevXion  of  wills  is  that 
which  is  required  in  a  Till  of  lands,  by  the  Statute  of  Frauds;' 
and  this  chiefly  respects  tlie  tignaiurt  and  the  attestation  by 
witneise*.  These  formalities,  all  of  which  are  ordinarily  re- 
quired to  be  shown  upon  the  probate  of  wills  in  the  courts  of 
probate  in  the  United  States,  we  now  proceed  to  state. 

§  674.  SipiBtiir*  of  t«atator.  And,  lirst,  as  to  the  signature  of 
thi  tegtator.  A  "signature"  consists  both  of  the  act  of  writing 
the  party's  name,  and  of  the  intention  of  thereby  finally  authen- 
ticating the  instrument  (a)  It  is  not  necessary  that  the  testator 
ahnuld  write  his  entire  name.  His  mark  is  now  held  sufficient, 
e?ea  though  he  was  able  to  write.^(4)    And  if  the  signature  is 

under  the  CunatitDtion  of  the  United  States,  «rt.  4,  does  not  appear  to  have  been  de- 
ddML  See  Uarby  v.  Mayer,  10  Wheat.  i6&.  In  Ohio,  it  is  made  eridanue  by  statute. 
Baiiuy  u.  KiUey,  S  Ohio,  23»,  240. 

'  39  Car.  II.  c.  3,  j  5.  By  SUt  7  W.  IV.  &  1  Vict  c.  26,  }  9,  it  is  now  provided, 
that  no  niil,  wlieCher  of  renl  or  giersunal  estate  (ex<;ept  certain  wills  ot  soldiers  and  ssil- 
un),  sliall  be  valid,  "  unless  it  shall  be  in  writing  and  sigued  at  the  foot  or  end 
thereof  by  the  testator,  Or  some  other  person  in  his  ]>rc9ence  and  by  bis  direction  ;  and 
unless  such  signature  be  made  or  acknowledged  by  him  in  the  presence  of  two  or  more 
It  at  the  saice  time,  and  anless  such  witiiessea  attest  and  subscribe  the 


will  in  his  iiresence  ;  and  no  pubUeation  other  than  is  implied 
attested  shall  be  necessary."  For  the  fomialitieK  required  in  the  execution  of  wills  in 
the  United  tiUtes,  see  S  Cmse's  Dig.  tit.  SS,  c  5,  jiwim,  notes  (Green leaTa  ed.  1S27). 
*  Baker  c.  Denin<:i,  8  Ad.  &  Kl.  04  ;  Jackson  v.  Van  Dusen,  5  Johns.  144  ;  /n  re 
TieU,  3  Curt.  752  ;  Taylor  v.  Draing,  3  N.  &  P.  228  ;  In  nt  Bryca,  2  Curt  325  ;  Wil. 
■onv.  Beddard,  13  Sim.  23  ;  Harrison  a.  Elwin.  S  Ad.  A  EI.  n.  s.  117.  in  Peimsyl- 
Tania,  the  «rill  must  be  signed  at  the  end  with  the  testatiir's  own  name,  it  he  is  able  to 
write  it;  and  if  not,  by  sotne  person  in  his  presence  and  by  hia  express  direction  ;  the 
iucompetency  and  sifjnuture  by  request  being  provided  by  two  witnesses  (Stat.  April  S, 
1833);  or  by  his  mark  or  cross  (SUt  Jan.  47,  1848);  Dunlap's  Dig.  pp.  671,  1108; 
BriKhcley's  Purdon's  Dig.  1475.  S  7  (c).  Where  the  testator  made  his  mark,  but  the 
■crirener  wrote  the  wrung  Chi-istian  name  over  it,  the  court  held,  that  under  this  latter 

(n)  A  will  written  in  pencil  is  valid,  (*)  Pridgen  v.  Pridgea,  13  Ited.  (N.  C.) 
iindi^r  a  statute  which  simnlj  requires  a  25B.  A  testator's  name  u-as  signed  to  hia 
"writing."  Myers  v.  Vanderbelt,  S4  Pa.  will  by  another  person,  at  his  rnjuest,  and 
at.  510;  JZfFuguet's  Will,  II  Phila.  (Pa.)  he  then  made  his  mark.  It  was  held  that 
75 ;  Dickenson  v.  Dickenson,  2  Phill.  Eccl.  this  was  not  a  suffieient  execution  of  the 
173;  ^  Dyer,  1  Hagg.  Keel.  319;  1  Radf.  mill  under  the.  Uissoari  sWtute,  North- 
Wills,  9  17,  pi.  2;  MerritC  v.  Clason,  12  cntt  v.  Northcutt,  20  Mo.  2Se.  If  the 
Johns.  (X.  Y.)  103.  attestntinn  clanse  in  a  will  recites  that  the 

But  that  a  will  written  on  ■  tlat^  is  not  testator  has  made  his  mark,  it  is  suSioient 

anch  a  "writing,"  was  held   in   Reed  u.  if  the  testator  writes  his  initial,  instead  of 

Woodward.  11    Phila.   (Pa.)  541,  on  the  making  a  mark,  /h  « Savory,  6  Eng.  Uw 

ground  that  the  ststate  requiring  a  writ-  &  Eq.  683.    A  dying  man  declared  a  paper 

itig  meant  a  writiog  with  the  instruments  to  be  his  will,  tried  to  sign  it,  and  failed, 

and  on  the  materials  commonly  Qsed  for  and  made  no  request  that  any  one  nhould 

such  purposes.  sign  it  for  him  ;  and  it  was  held,  that  the 

It  IS  no  objection  to  a  will  that  it  ia  in  instrument  was  no  wilL     KuloFs  Appeal, 

the  form  of  a  letter,  provided  it  sufficient-  26  Pa.  St.  219. 

ly  shows  a  Gnal  testamentary  intent,  and  (e|    Main  r.    Ryder,  84    Pa.   St.   S17  ( 

is  property  executed.     Cowley  ».  Knapp,  Davies  v.  Morris,  17  Pa.  St.  205. 
42  N.  J.  L.  297. 
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made  by  auother  person  guiding  his  hand,  with  his  consent,  it  is 
Buflicient.'  But  sealing  alone,  without  signing,  will  not  suffice; 
nor  is  a  seal  necessary  in  any  case,  unless  it  is  required  by  an 
express  statute.^  One  signature  by  the  testator  is  enough, 
though  the  will  is  written  upon  several  sheets  of  paper;  and  if 
the  teatimonium  clause  refers  to  the  preceding  sheeta  as  severally 
signed  with  his  name,  whereas  he  has  signed  at  the  end  only, 
this  will  suffice,  if  it  appears  to  have  been  in  fact  intended  to 
apply  to  the  whole.*  (a)  Such  intention  would  probably  be  pre- 
sumed from  his  acknowledgment  of  the  instrument,  to  the  attest- 
ing witnesses,  as  his  will,  without  alluding  to  any  further  act  of 
signing.*  Xor  is  it  material  on  what  part  of  the  document  the 
signature  is  written,  if  it  was  made  with  the  design  of  complet- 
ing the  instrument,  and  without  contemplating  any  further  sig- 
nature. On  this  ground,  a  will  written  by  the  testator,  and 
beginning, — "I,  A.  B,,  do  make,"  &c.,  has  been  held,  under 
the  circumstances,  sufficiently  signed.^(&) 

§  675.  PnbUcation.  Publication  is  defined  to  he  that  by  which 
the  party  designates  that  he  means  to  give  effect  to  the  paper  &s 

■tatiite  the  will  was  well  executed,  the  mark  goveniiiiK  tbe  written  name,  and  satis- 
fying Ihe  statute.     Long  u.  Zook,  3  Am.  Law  .loiirn.  27.     In  Ohio,  New  Yoiii,  and 
Arkatia^is,  alw,  the  signature  niiinL  be  at  the  end  of  tlie  will.     See  6  Cruise's  Dig.  tit. 
H8,  c.  5.  IS  1.  e,  iiutrs  (Greenleafa  ed.). 
>  Stevens  v.  Vnnclvve,  4  Wash.  S62,  269. 

*  rmtt  V,  McCulloUKh,  1  M'l.ean.  69.  And  spe  Avery  n.  Pixie;,  4  Mass.  460,  462; 
Hiaht  V.  Wilson.  1  Dall.  94;  Doe  d.  Knapp  v.  Patllaon,  2Blatkf.  8S5;  anti,  vol.  i, 
S  272.  A  Kill  is  not  now  requisili!  lo  t'le  validity  of  a  will,  in  any  of  thr  United 
Statea,  except  New  Hampshire,  in  which  Slate  a  ieaf  seems  still  to  be  reijuired  in  a  de- 
vise of  real  estate,  but  not  in  a  will  of  [lereonalty.  See  Gen.  Laws,  p.  455;  Rev.  Stat 
C  16fi.  3  6;  Stat.  1848,  c.  424. 

*  Wiusor  V.  Pratt,  2  B.  &  B.  650. 

*  1  -Fnmian  on  Wills,  pp.  70,  71,  Eth  (Am.)  ed.  "SO. 

'  Lemayne  i".  Stanley,  3  Lev.  1;  1  Jannan  on  Wills,  p.  70,  and  d.  (3),  by  Perkins, 
6th  (All..)  eil.  "SO;  Right  u.  Price,  1  Doual.  241  ;' Doe  t.  Evans,  1  C.  &  JL  42  ;  3  Tyrw. 
66  ;  Sinih  Mil.'s'a  Will,  4  Dana.  1.  In  Ohio,  Pennsylvnuia,  Kew  York,  and  Arkansas, 
the  signature  is,  by  statute,  reniiired  lo  lie  plared  at  the  end  of  the  will.  2  Hev.  Stnt. 
N.  y.  p.  63  ;  Wstu  c.  The  Pnbtic  AdminUtrntor,  4  Wend.  163  ;  Kev.  Stat.  Ark. 
c.  157,  g  4.  See  6  Cruise's  Dig.  tit.  88,  c.  I,  6,  9,  14,  IS,  IS,  notes  (Ureenleara  ed. 
1857). 

(n)  It  is  not  essential  to  the  validity  of  fMtened  together,  with  tape  and  a  wanen  ot 

a  will  that  tbe  different  parts  of  it  ahunld  other  seal."    Jones  v.  Haherslmm,  63  Ga. 

be  physically  connected.     It  If  sufficient  149.      In  the  absence  of  proof  to  the  con- 

if  tDey   arc  eonnect«il   by   tbeir  internal  trarj,  aeverul  aheets  uf  pa[-er,  ahowitig  a 

sense,  or  bv  a  coherence  and  ndaptation  of  connected  disposal   of  property,  Ibi-   !nst 

parts.     WiKotTs  Appeal,  IS  Pa.  St.  281;  only  being  Higiied.  will  !.«  presumed  to  be 

ante,  $  673,  n.     "  The  true  question  is,  parts  of  one  will.     Marsh  c.  Jlaisb,  1  Sw. 

was  the  identical  writing,  the  document,  &  Tr.  £28;  pott,  g  674,  n. 
in  all  its  |jarts  finished  and  completed  aa  (6)  See  Adams  k.   Field,  21   Vt.  256, 

the  testninx  wanted  it.  .  .  .  It  would  be  where  this  subject  is  very  thoroughly  d is- 

a  dangerous  rule  to  say,  that  all  willa  must  russed  ;    and   1    Redf.   Wills,   S    IS,   pL 

be  wn;t-u  on  one  continoous  sheet  of  va-  10-12. 
per,  or  that  they  m 
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his  will.'  (a)  A.  formal  puUication  of  the  Till  bj  the  testator  is 
not  ttow  deemed  necessary;  it  being  held,  that  the  will  may  be 
good,  under  the  Statute  of  Frauds,  without  any  words  <^  the  tes- 
tator, declaratory  of  the  nature  of  the  instrument,  or  any  formal 
recognition  of  it,  or  alluaion  to  if  But  though  sanity  is  gener- 
ally presumed,  yet  it  is  incumbent  on  the  party  asking  for  the 
probate  of  a  will  affirmatively  to  establish  that  the  testator,  at 
the  time  of  executing  it,  knew  that  it  was  his  will.'  (h)  It  is  not 
necessary,  however,  that  this  knowledge  be  proved  by  direct  evi- 
dence; it  may  be  inferred  from  his  observance  of  the  forms  and 
solemnities  required  by  statute  for  the  due  execution  of  a  will. '(c) 
And  where  the  testator,  knowing  the  instrument  to  be  his  will, 
produced  it  to  three  persons,  asking  them  to  attest  it  as  wit- 
nesses ;  and  they  did  so  in  his  presence,  and  returned  it  to  hino, 
this  was  considered  as  a  sufficient  acknowledgment  to  them,  in 
fact,  that  the  will  was  his.'(<i) 

1  Per  Oibbs,  C.  J.,  in  Hoodie  f.  Reid,  7  Tftunt  3BS. 

*  Ibid.  :  1  Jarman  oa  VfiWa,  p.  71.  GCh  (Am.)  e-l.  'SO.  See  fl  Cruiae's  EHg.  tit.  38, 
c  6,  IS  14,  18,  62,  notes  {Grceoleafs  eii.  1857)  ;  Wliite  r.  Biitish  Museum,  6  Bing. 
310 ;  Wright  v.  Wright,  7  Bing.  457  ;  Wsrren  v.  Poatlethwaile,  B  Jur,  721.  And  tee 
4  Kent,  Coram,  pp.  filS,  Gl'8  ;  Small  e.  Smnll,  4  Qreeni.  220.  This  question  is  now 
Milled,  (ccordingly,  in  Englanii,  bj  St«t  1  VicL  c,  28,  {$  9,  11-13. 

>  While  V.  British  Ma.ieum,  6  Bing.  310  ;  Sweet  u.  BoanlmitD.  1  Mass.  35S  ; 
i  Dnnp,  Abr.  p.  S6S  ;  Oerrish  a.  Nason,  9  Shepl.  iSS.  In  New  York,  a  declaration 
or  the  testator,  that  the  inatniment  ia  Iiis  will.  Is  required  iij  2  Uev.  Sut.  p.  63,  i  40. 
See  Briiickerhoof  u.  Bemsen,  8  Paige,  488  ;  s.  c.  28  Wand.  S3a,  330.  So  in  Korth 
Caroliua.     1  Jannan  on  Willn,  p.  71,  n.  (1),  b;  Perkins. 

*  Say  V.  Walton,  2  A.  K.  Manh.  71-  And  see  Trimmer  e.  Jackaon,  4  Burn'* 
EocL  L.  p.  ISO  (8tli  ed. ).  On  proof  of  ths  signature  of  the  testator,  it  will  onlinanly 
lie  prt^umed  that  he  knew  lbs  contanU  of  the  will.  Billingbui'st  v.  Vicken,  1 
Phillim.   Eu:l.  191  ;    Fawcelt  t>.  Joaea,  3   Fbillim.  Eci-1.  478  ;  Wheeler  d.  AldetsoD, 

8  Hagg.  Eccl.  687.  But  this  presumption  may  be  repelled  by  proof  of  any  circam- 
Btanees  of  an  opposite  nature,  auch  as  his  ignorance,  sickness,  stats  of  miud,  or  the 
like  ;  or,  the  ini»ingiBtency  of  its  promions  with  his  olivioua  duty  or  known  aflec- 
tions  ;  or,  the  i:haracter  and  interests  of  the  person  who  ivrote  the  instrument.  Ibid  ; 
Ingram  a.  Wyatt.  1  Hagg.  Bccl.  384  ;  Parke  d.  Ollat,  2  Phillim.  Eecl,  324  ;  Paine  at 
u.ii    iQ  v..    i7r  .  r,..j.,„  ,.  l^vpland,  2  Curt.  228. 

II,  8  Bing.  310.      See  aim   Hall  r.    Hall,  17  P!ck.S7S. 

(n)  Dean  v.  Dean,  27  Vt.  745  ;   Cilley  ada's  Appeal,  47  Coim.  450.     If,  prior  to 

n.  Cilley,  34  Me.  \e2.      When  a  n-ill  has  the  execution  of  the  will,  it  was  resd  over 

Wn  reroked,  its  republication  cannot  ba  to  the  testator,  or  otherwise   brought  to 

pravtid    by   parol.        There    must    be    the  his  notice,  hia  knowledge  and  approval  of 

same  evidence  as  of  publication.     Carey  ths  contents  will  be  presumed.     Gnanl- 

V.  Baughm,  38  Iowa,  540  ;   Smith'a  Will,  house  d.   Bisckbum,   L.   R.    1   P.   &  D. 

9  Phila.  <Fa.)  382.  109. 

(*)  Dfclaraiions  of  the  testator,  made  (r)  In  rt  Matwell's  Will,  4  Halst.  Ch. 

suUw|uent  to  the  execution  of  the  instni-  (^f.  J.)  251.     And  where  the  due  eieeu- 

meut  which  is  ofTcrod  as  a  will,  showing  tion   of  the   will  and  the  sanity  of  the 

that  lie  still  anpposed  a  praTions  will  to  teatatoranshown,  it  will  hepresunad  that 

be  operative  and    valid,   and    proposing  the  testator  knew  its  purport,  thouj^  h« 

alteration  in  it,  and,  in  general,  treating  it  could  not  read  the  lafigunge  in  which  it 

as   still   in  full  force,   are  admissible   to  was  written. ,  Hoshauer  n.  Hoabaner,  26 

show  that  he  did  not  knowingly  sign  the  Pa.  St  40*.  ' 

instrument  oifered  as  his  will.     The  weight  (d)  A  will  in  the  handwriting  of  tha 

of  these  declantiona  is  for  the  jury.    Cui-  testator,  «nd  kigtied  b?  him  in  the  fnm- 
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§  676.  Same  sablsob  Nor  is  it  deemed  Decessarj  that  the  wit- 
nesses ahould  actually  see  the  testator  Bign  his  name.  The  stat- 
ute does  not  in  terms  require  this,  but  only  directs  that  the  will 
be  ''attested  and  subscribed  in  the  presence  of  the  testator  by 
three  or  four  credible  witnesses."  They  are  witnesses  of  the 
entire  tratiBaction;  and  therefore  it  is  held  that  an  acknowledg- 
ment of  the  instrument,  by  the  testator,  in  the  presence  of  the 
witnesses  whom  he  reqaeats  to  attest  it  will  suffice;  and  that 
this  acknowledgment  need  not  be  made  simultaneously  to  all  the 
witnesses,  but  is  sufficient  if  made  separately  to  each  one,  and  at 
different  times.'  (a)  Nor  is  it  necessary  that  the  acknowledg- 
ment be  made  in  express  terms;  it  may  be  implied  from  circum- 
stances, such  as  requesting  the  persona  to  sign  their  names  as 
witnesses.  But  in  such  cases,  it  must  appear  that  the  instru- 
ment had  previously  been  signed  by  the  teBtator.'(&) 

§677.  Attaatatioii  b7  witiMMM.  The  will  must  also  be  attested 
and  subscribed  by  at  least  three  competent  witneitet.^    And  here 

1  Ibtt  t>.  GeorgB,  3  Cnrt  IflO  ;  Tn  re  Ranlins,  2  Curt.  S2S  ;  In  re  Wnrdeii.  Id. 
88*  ;  In  rt  Aabmore,  3  Curt.  607  :  Bkke  t>.  Knight,  Id.  G47. 

«  1  Jarman  on  Wills,  pp.  71,  72,  and  n.  (1)  by  Perkins,  Sth  (Am.)  ed.  •80  ;  Grayson 
V.  Atkinson,  2  Ves.  4S4,  400  ;  Hull  v.  Hall,  17  fick.  878  ;  DewF;  h.  Dewev,  1  Met.  S49  ; 
Gaza  v.  Gaze,  3  Curt.  551  ;  Keiowin  v.  Keigwin,  Id.  607 ;  Coo[ipr  d.  Bockett,  4  Moore, 
P.  C.  419.  It  is  IiclilotberwiiK  111  New  Jersey,  under  tlis  act  of  1714.  Den  n.  Matlock, 
2  Harrison,  SB  ;  4  Kent,  Comm.  414,  n.  ;  Johuson  n.  Johnson,  1  Cr.  &  M.  140  ;  aupra, 
fZOS. 

*  "  By  the  New  York  RevtsHd  Statote*  (vol.  ii.  p.  63,  S§  40,  41),  the  testator  is  to 
aubKribe  the  will  at  the  end  of  it,  in  the  presence  of  st  Uhhi  two  witnessea,  who  ere  to 
write  their  places  of  residence  oppoeita  their  namps,  under  the  penalty  of  fifty  dollnra ; 
but  the  omission  to  do  it  will  not  atTect  the  validiC^  and  cfficiencv  of  their  attrstation. 
Lewie  D.  Irf^wia,  13  Bnrb.  17.  Three  witnesses,  aa  in  the  English  Statute  of  Franilt, 
are  ir^uii«<l  in  Vermont,  New  Kunpthire,  Maine,  Massarhus^its,  Rhode  Island,  Crni- 
DMticnt,  New  Jerwv,  Maryland,  Florida,  South  Carolina.  Georgia,  Alabama,  and 
Mississippi,  Two  witnesses  only  are  required  tn  New  York,  Ohio,  Michigaii,  Dela- 
ware, Virifima,  Iniiiana,  Illinois,  Missouri,  North  Carolina,  Kentucky,  Tennessee, 
Wisconsin,  and  Arkansas.  In  some  of  the  States,  the  provision  as  to  attratalion  is 
more  special.  In  Pennsylvania,  a  devise  of  lands  in  writing  will  he  good  without  any 
snlwcrihing  B■itnesse^  provided  the  authenticity  of  it  can  be  proved  by  two  wilnenses  ( 
«nd  if  the  will  be  enlacribed  by  witnesses,  proof  of  it  may  be  made  hy  others.  Hight 
V.  Wilson,  1  Dallas,  94,  per  Huston,  J.  ;  1  Watts,  463.     Proof  of  the  signature  of  the 

mce  of  three  competent  witnesies,  who  signature  by  the  deceased  Id  his  presence, 

attest  the  same  at  hi.s  request  and  in  his  and  there  are  no  cirrumata;ices  that  raise 

presence,   ia  well  executed,  although  the  any  presumption  of  his  being  mistaken, 

testator  does  not  declare  to  the  wituesw%  the  proposed  will  cannot  be  admitted  to 

and  they  do  not  know,  that  it  is  his  will,  prolwte.     Noding  v.  Alliston,  2  Eng.  Law 

Oslwni  ».  'Cook,   11  Cnsh.  (Mass.)  632  ;  4  Eq.  694.     See  Shaw  e.  Neville,  33  Id. 

Hoffan  V.  Qrosvenor,  10  Met  (Mass.}  S4.  615  ;  Bennett  v.  Sharpe,  Id.  618. 
See  also  Beane  «.  Yerby,   12  Qratt   (Va.)  {b)  The  request  to  sign  in  attestation 

239.     But  see  Brown   v.   De  Selding,   i  may  be  inferred  from  the  nets  of  the  tesl«- 

Sandf.  Sup.  Ct.  10.  tor.     Bundy  t>.  McKnight,  46  Ind.   SOS. 

(at  Where  me  of  the  anbacriUng  wit-  See  also  Attar  «.  Atkiosoc,  L.  R.   1  P. 

nesses  positively  negatives  the  fact  of  the  &  D.  BBS. 
signisi;  or  of  tKe  arknowledgmaut  of  the 
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also,  as  in  the  case  ot  t,be  testator,  a  mark  made  by  the  witness 
as  his  signature  is  a  sufficient  attestation.'  No  particular  form 
of  words  is  necesaary  ini  the  attestation  clause,  nor  need  it  ex- 
press that  the  witnesses  signed  in  the  presence  of  the  testator,  it 
being  sufficient  if  this  is  actually  proved.'  It  may  also  be  in- 
ferred from  the  regular  appearance  of  the  instrument,  or  other 
circumstances  in  the  case.^ 

§  078.  Hnflt  b«  In  praaBDoa  of  teatator.  The  requisition  that 
the  witnesses  should  subscribe  their  names  in  the  presence  of  the 
teitator  is  in  order  that  he  may  have  ocular  evidence  of  the  iden- 
tity of  the  instrument  attested  as  his  will,  and  to  prevent  the 
fraudulent  substitution  of  another.  To  constitute  this  "pres- 
ence "  it  is  necessary  not  only  that  the  testator  be  corporally 
present,  but  that  he  be  mentally  capable  of  recognizing,  and  be 

toitator  lo  ■  will  by  two  witnewei  ii  prim/i  faeie  Bvidence  of  iU  eiecution,  ■IthoaRh 
the  body  of  it  be  uot  in  tbe  hoDdirriting  of  the  tutator.  Weigvl  e.  Wrigel,  5  Walts, 
188.  In  North  Carolina,  two  witneetea  are  required  to  a  will  of  n-al  estate,  □uleu  the 
will  ii  in  tbe  haDdivdling  of  the  deceased  person,  and  is  found  among  hia  Talualile 
papers,  or  lodged  with  some  peraon  for  safe- keeping.  Tlie  name  of  the  tiatator  in  saeh 
case  mast  be  proved  by  the  opinion  of  three  witnitasea.  1  Rev.  Laws  N.  U.  Old,  620, 
c.  122,  g  1.  So  in  Tenneaaen.  In  Virginia,  if  the  will  is  not  wholly  written  by  tb« 
temator,  it  cmst  be  attested  by  two  or  more  credible  witnesses,  &c.  I  Hev.  Code,  Va, 
375.  In  Mississippi,  there  must  be  three  witnessen  to  a  will  of  rtul,  and  one  to  a  will 
of  nersoniil,  eatate,  unless  wholly  written  and  anbacribed  bv  the  testaMr.  Howanl 
&  llatch.  DiK-  Laws  Miss.  (1840),  p.  3HS,  J  2.  lu  ArkaDoaa,  a  wUI  writtea  through 
by  the  testator  needa  no  aubacribing  witoess,  but  the  will  must  be  proved  in  such  caae 
by  three  disinteresteil  witnesses,  swearing  to  their  opinion.  Still  a  will  in  due  fnna 
subscribed  will  be  eifectual  as  against  one  not  ao  subscribed,  Kev.  Stat.  c.  lt>7, 
S§  4,  S.  Every  person  in  that  State  who  suliacribes  the  testator's  name  shall  aign  aa 
witnaBii.  and  state  that  he  signed  the  testator's  nanie  at  his  reigueaL  Ibid.  A  will 
executed  in  South  Carolina,  in  the  presence  of  two  witnesses,  who  alone  subscribe  it,  is 
not  siifflcirntly  executed  under  tbe  statute  to  pass  real  estate,  although  the  scrivener 
was  also  present  at  the  eieuution,  and  a  codicil  executed  in  the  presence  of  two  aub- 
Kribing  witnesses,  one  of  whom  was  different  from  the  two  wttnesftes  to  the  will,  doea 
not  give  etfect  to  the  will  as  to  the  real  estate.  Duiilap  v,  Duulap,  4  Desaus.  305. 
Thelatva  of  South  Carolina,  at  the  time  of  the  above  deciaion,  re^iuired  three  witnease* 
to  a  will  of  real  estate  only.  Statutes  at  Large  of  S.  Car.  vol.  iii.  p.  34S,  No.  641, 5  2  ; 
Id.  vol.  iY.  p.  108,  No.  1455,  8  2  ;  Id.  vol.  vi.  p.  238.  No.  2334,  f  8."  See  1  Jaimati 
on  Wills,  p.  89  «,  n.  by  Peritins,  5th  (Am.)  ed.  "77  ;  *  Kent,  Comm.  514  ;  anU, 
vol.  i.  §  272,  n.  (1)  ;  6  Cruise's  Dig.  tit.  3S,  c  6,  J  L,  n.  ;  Id.  g  14,  n.  (Greenleafs  ed. 
1857). 

'  AiUt,  vol.  i.  5  272  ;  Haniaon  v.  Harrison,  8  Vei.  185  ;  Addy  v.  Qrii,  Id.  604  ; 
George  c.  Surrey,  1  M.  &  Malk.  618  ;  Jackson  k.  Van  Dusen,  C  Johns.  144  ;  Adiuiis 
V.  Chaplin,  1  dill  (S.  C),  266  ;  B  U.  612  :  4  Kent,  Comm.  614,  a.  i  Harrison  v. 
Elwin,  3  Ad.  k  El.  n.  a.  117  ;  Doe  v.  Davis  H  -Tor.  182. 

*  Where  the  witnesses  testified  that  they  saw  the  testator  write  on  a  paper,  and 
that  they  sig&e>l  it  aa  witnesaes,  but  they  could  not  now  swear  that  what  he  wrote  was 
his  name,  nor  to  his  name  being  on  the  will,  but  they  identified  tbe  instrament  pro* 
duced  aa  being  the  paper  they  subacribed,  on  which  was  the  testator's  signature  ;  thta 
was  held  sufficient.     'Thompson  v.  Hall,  16  Jur.  1144  :  14  Eng.  L.  &  Eq.  690.  (n) 

<  Handy  u.  James,  2  Com.  631 ;  Croft  u.  Pawlett,  2  Stra.  1109  ;  Jackson  >. 
Christman,  i  Wend.  277  ;  Bnrgoyne  n.  Showier,  1  Rob,  Reel.  5. 

(a)   And  if  tbey  cannotrememturother    of  what  it  states.     AIlur«  c.  Allaire,  37 
circ'umsiiiiices  transpiring  at  the  tltnt  *'  "     ■»'■''    ■■■" 
attestutiou  clause  ia  prima  /aeii  evide 


transpiring  at  the  tlma  the    N.  J.  L.  812. 
'   ■     "idenc" 
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actually  conscioua  of,  tte  act  which  is  performed  before  him. 
Therefore  if,  after  he  had  Bigned  and  published  his  will,  and 
before  the  witnessea  aubscribo  it,  he  falls  into  a  state  of  inaenai- 
bility,  whether  temporary  or  permanent;'  or,  if  the  will  is  aub- 
acribed  by  the  witnesses  in  a  secret  and  clandestine  manner, 
without  his  knowledge,  though  it  be  in  the  same  apartment;  in 
both  cases  it  is  alike  void.^  To  be  corporally  preaent,  it  is  not 
essential  that  the  testator  be  in  the  same  apartment ;  for  if  the 
situation  and  circumstances  of  the  parties  are  such  that  the  testa- 
tor in  his  actual  position  might  have  seen  the  act  of  attestation, 
it  ia  enough,  though  they  are  not  in  the  same  apartment,*  (a)  nor 
even  in  the  same  house;*  and,  on  the  other  hand,  if  his  view  of 
the  proceedings  is  necessarily  obstructed,  the  mere  proximity  of 
the  places  of  his  signature  and  of  their  attestation  will  not 
suffice,  even  though  it  were  in  the  same  apartment*(6)  An 
attestation,  made  in  the  same  room  with  the  testator,  is  pre- 
sumed to  have  been  made  in  his  presence,  until  the  contrary  is 
shown;  and  an  attestation  not  made  in  the  same  room  is  pre- 
sumed not  to  have  been  made  in  hia  presence,  until  it  is  ehown 
to  have  been  otherwise.*  (c)  In  the  absence  of  opposing  evi- 
dence,  it  will  also  be  presumed,   that  tbe  attestation  was  sul>- 

I  Right  V.  Price,  1  Dong.  241.  Id  New  York,  the  statnte  bas  not  made  it  necessary 
that  the  witnesses  should  suhscribe  in  the  presence  of  the  testator,  i  Kent,  t'omia. 
Gil,  515.  So  ID  Arkansas  and  in  New  Jersey.  In  Vermont  alone,  the  witnesses  are 
required  to  sign  in  presence  of  each  other.  See  6  Cruise's  Uig.  tit.  38,  a.  G,  §§  1,  23, 
notes  (Ureenlears  «d.  1SS7} ;  Rlanchard  v.  Blanchaid,  82  Vt  02. 

'  l-ongford  n.  Evre,  1  P.  Wma.  740. 

•  Shires  v.  Glascock,  2  Salk.  688 ;  a.  0,  1  Ld.  Baym.  607  ;  Winehelsaa  v.  Wao- 
chope,  3  Rusa.  441,  Hi  ;  8.  c.  Toil  v.  E.  of  Winclielnea,  2  C,  &  P.  188 ;  Davy  e. 
Smith,  3  Salk.  S96.  In  Russell  v.  Falls,  3  Har.  &.  Mciten.  463,  164,  which  was  very 
ranch  considered,  it  was  held,  that  it  was  necessary  that  the  teatator  sljoiild  have  been 
able  to  see  the  attestation  without  leaving  bis  be<L  And  see,  to  the  same  'jSect,  Dae 
V.  Manifold,  1  M.  &  S.  294. 

•  CassoD  V.  Dade,  1  Bro.  Ch.  Cm.  99  ;  Dewev  v.  Dewey,  1  Met.  349. 

'  EdIesMne  t>.  Siieaks,  1  Show.  89  ;  s.  c.  EcclestoD  o.  Petty  al.  Siieke,  Carth.  79; 
Edelen  v.  Hardey,  7  Hor.  kJ.il;  Russell  ,-.  Falls,  3  Har.  k  McHen.  457 ;  In  re  tol- 
man.  3  Curt.  118.  But  see  Newton  e.  Clark,  2  Citrt.  320.  The  cause  of  the  witnesses' 
aliaence  does  not  aiTect  the  rule,  even  though  it  were  at  the  reriuest  of  the  testator. 
Broderick  o.  Broderick,  1  P.  Wnis.  239  ;  Machell  «.  Ttmplt,  2  Show.  2S8. 

•  NeU  e.  Neil,  1  Leigh,  6. 

(n)  See  Moore  o.  Mnore,  8  Oratt.  307  ;  eral,  the  certificate  it  prima /iku  eviitoee 

Lynn  v.  Smith,  11  Barb.  104.  of  what  it  atatea.     Allaire  u.  Allaire,  37 

(4)  ManderiUe  w.  Parker,  31  N.  J.  Eq.  N.  J.  L.  312. 

242.                                             •  Where  the  witnesses  to  a  will  aubaoribe 

(e>  Goods  of  Coloian,  3  Curt.  C.  C.  113.  their  names  not  in  the  same  room  with. 

The  certificate  of  atleatatioH  is  evidence  nor  in  the  presence,  view,  or  hearing  ot, 

that  the  witnesses  signed  in  presence  of  the  testator,  although  in  a  room  connected 

the  testator,  and  puts  the  burden  of  show-  by  an  intermediate  room  with  that  in  which 

Ing  that  they  did  not  in  fact  aa  sign,  on  he  ia  lying,  it  ia  not  a  sufficient  signing. 

the  opponents  of  the  will  (Tappen  e.  Da-  Boldry  e.  Parris,  2  Cush.  (Mass.)  484. 
vidson,  12  C.  E.  Orreii,  4G9);  and  in  gen- 
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scribed  in  the  most  coavenient  part  of  the  room  for  that  purpose, 
taking  iato  Gonsideration  the  kind,  and  the  ordinary  or  actual 
position,  of  the  furniture  therein.^  (a) 

§  679.  FrMompttaii  from  Ups*  of  tlaM.  It  is  proper  here  to 
add,  that,  after  the  lapse  of  thirtif  ytart,  with  poasession  of  the 
estate  according  to  the  tenor  of  the  will,  its  regular  execution  wilt 
be  presumed,  without  proof,  by  subscribing  witnesses.^  Whether 
the  thirty  years  are  to  be  computed  from  the  date  of  the  will  or 
from  the  death  of  the  testator  is  a  question  upon  which  learned 
judges  are  not  agreed ;  some  holding  the  former,  which  is  now 
considered  the  better  opinion,  upon  the  ground  that  the  rule  is 
founded  on  the  presumption  that  the  witnesses  are  dead,  and  the 
consequent  impossibility  of  proving  the  execution  of  the  will ;  * 
and  others  holding  the  latter,  on  the  ground  that  it  is  the  accom- 
panying possession  alone  which  establishes  the  presumption  of 
authenticity  in  an  ancient  deed.* 

§  680.  RsTooatloii.  A  will  of  lands,  thus  proved  to  have  been 
made  with  all  the  legal  formalities,  is  presumed  to  have  existed 
until  tiie  death  of  the  testator ;  *  but  tins  presumption  may  be 
rebutted  by  proof  of  its  subsequent  revaeation.^  And  this  revoca- 
cation  may  be  proved  by  evidence  of  an  expreat  act  of  revocation 
by  the  testator,  such  as  cancelling,  obliterating,  or  destroying  the 
instrnment,  or  executing  some  otJier  will  or  codicil,  or  writing  of 
revocation ;  or  it  may  be  implied  from  other  acts  and  circum- 
stances, tnconeistent  with  the  continuance  of  any  intention  that 
the  will  should  stand,  such  aa  alienation  or  alteration  of  the  estate, 
marriage,  and  the  birth  of  issue,  or  other  sufficient  material  change 

I  WiDcheliea  r.  Waacbope,  S  Rius.  HI.  The  will  or  a  blind  man  i»  valid,  notwith- 
stRnding  his  blindueas,  if  it  clrady  appears  that  no  impositioD  «aa  pncttsed  npoa 
him,  snil  that  atl  other  lejjul  fomialitias  were  ohaervfd.  1  Jannau  on  Wills,  pp.  29,  80, 
5th  {Am.)  ed.  •34  ;  Uiigchain[j  n.  Fiak,  2  New  Rep.  41S  ;  Fincham  v.  Etlrarda,  3 
Curt.  63  ;  Boyii  v.  Cook,  S  Leigh,  32  ;  Levis  o.  Lewis,  7  S.  &  R.  486  ;  In  the  Goods  ol 
Piiircy,  1  Riib,  Eeel.  278  ;  Rsy  v.  Hill,  3  Strobh.  297. 

1  Ante,  vol.  i.  SS  21,  W2-144,  670  ;  Croughton  v.  BUhe,  12  M.  k  W.  305,  SOS  ; 
Jackson  v.  TbomiHon.  6  fowan,  178,  ISO  ;  Fetherly  o.  Waggoner,  II  Wend.  699 ;  Star- 
iDg  V.  Boweii,  e  tiarb.  S,  C.  109. 

'  Jackson  V.  Blanshsn,  3  Johns.  292,  295,  per  Spencer,  J.  8«e  according!;,  Oldnall 
v.  Deakin,  3  C.  &  P.  402  ;  Gou^h  v.  Oough,  4  T.  k  707,  a. ;  McEenir«  v.  Fiu«r,  » 
Ves.  S  ;  Doe  i:  Woai]ey,  B  B.  A  0,  22  ;  ante,  §  310,  and  Vol.  i.  S  570. 

<  Jachsan  b.  Blnnshati,  3  Johns.  292,  296,  per  Kent,  C.  J.,  and  Van  Nen,  J. ;  Shal- 
ler  B.  Brand.  6  Bing.  435,  439,  444,  447. 

*  Jackson  u.  Betta.  9  Cowen,  208  ;  Irish  v.  Smith,  8  8.  &  R.  673. 

■  A*  to  the  revocation  of  wills,  see  S  Cruise's  Dig.  tit  38,  c  6  (Gnenlears  ed. 
1S57),  where  the  American  law  is  stated  in  tbd  notes. 

(a)  Clifton  e.  Hurray,  7  Oa.  Ki.  If  of  the  instmment,  the  certiflcats  of  att«B- 
the  witnesses  to  the  will  are  nnable  to  tation  ia  snfficieiit  printafacU  evidenoe. 
remember  the  heU  of  the  doe  execution    Allaire  «.  AUsire,  tupra. 
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in  the  relations  and  condition  o(  the  testator.  The  former  class 
falls  under  the  Statute  of  Frauds,  which  enacts,  that "  no  devise  of 
lands,  tenements,  or  hereditameuta,  nor  any  clause  thereof,  shall 
be  revocable,  otherwise  than  by  some  other  will  or  codicil,  in 
writing,  or  other  writing  declaring  the  same ;  or  by  burning,  can- 
celling, teariii,^,  or  obliterating  the  same,  by  the  testator  himself, 
or  in  his  presence,  and  by  his  directions  and  consent." '  And  to 
such  writing  of  revocation  the  attestation  of  three  witnesses,  nt 
least,  is  required. 

§  681.  EzpresB  levocMtloii.  The  actB  of  exprets  revocation  are 
therefore  of  three  classes.  First,  by  a  subsequent  will  or  codicil, 
inconsistent  with  the  former,  or  plainly  intended  as  a  substitute 
for  it ;  and  this  must  be  executed  in  tlie  manner  we  liave  already 
considered.  If  the  subsequent  instrument,  whether  it  be  a  will  or 
a  codicil,  though  it  professed  an  intent  to  make  a  different  dispo- 
sition of  the  whole  estate,  does  in  fact  so  dispose  of  a  part  only,  it 
is  but  a  revocation  pro  tanto?  (a)  Secondly,  by  a  written  instru- 
ment of  revocation  ;  which,  it  is  to  be  observed,  the  statute  does 
not  require  should  be  attested  in  the  presence  of  the  testator,  like 
a  will ;  but  to  take  effect  as  a  revocation  only,  it  must  contain  an 
express  declaration  of  an  intention  to  revoke.  If  the  instrument 
purports  to  be  a  subsequent  will,  and  is  well  executed  to  take 
effect  as  a  will,  it  will  also  have  effect  as  a  revocation  of  all 
former  wills  touching  the  same  matter,  without  any  words  of  re- 
vocation ;  but  if  it  does  not  contain  any  testamentary  disposition, 
then,  though  it  is  well  executed  as  a  revocation,  it  will  not  so 
operate,  unless  such  intention  is  expressed.*     Thirdly,  by  some 

>  Stat.  29  Car.  II.  c,  3,  5  6.  Such  is,  in  general,  the  lansuase  of  the  American  stat- 
utes on  this  subject.  4  Kent,  Cotnra.  6H,  620,  621,  n.  The  difference  between  wills 
of  land  and  of  persona]  property,  in  regaril  to  the  evidence  of  revocation,  ra  well  as  the 
formalities  of  execution,  is  now  admitted  in  bo  few,  if  any,  of  the  United  States,  that  it 
u  deemed  inexpedient  here  to  advert  to  it. 

"  Brunt  V.  Wilson,  8  Cowen,  66 ;  Harvrood  r.  Goodri^t,  Cowp.  87.  See  atao  Bearle 
V.  Hiclta,  1  CI.  k  Fin.  20  j  Henfrey  i>.  Henfrey,  4  Moore,  P.  C.  29.  The  republication  of 
A  rnmier  incousistent  will  is  also  a  revocation  of  ■  aubseiiuent  will.  Harvard  n.  Davis, 
2  Binn.  408. 

'  Roberts  on  Frands,  483-168  ;  Onions  v.  Tyrer,  1  P.  Wms.  343  :  Limberv  e.  Mason, 
2Com.  451  :  Bethell  v.  Moore,  2  Dev.  k  But.  311  i  1  Jsrm,  on  Wills,  121,  122,  125, 
12B,  166,  filh  (.^m.)  ed.  'IBS,  16U,  173,  180.  201,  The  same  principle  applies  to  an 
intended  revocation  by  ablileration  ;  if  it  be  not  duly  attested,  it  has  do  elfect.  Ibid.; 
Kirk  B.  Kirk,  4  Russ.  485.     But  though  the  second  will  should  fail  of  taking  effect,  yet 

(n)  See  also  Coffin   v.   Otis,  II    Met  alteration  in  the  will  in  one  particuUr.  neg- 

(Ma8s.}I6e;  Plenty  k.  West.  15  Enj;.  Law  atives  by  implication  any  inWnlion  to  alter 

&  Eq.  283  ;  Freemsn  b.   Freeman,  87  Id.  it  in  any  other  respect    QuiDcy  D.  Bogen, 

361.     A  determination  exprcssHi  bva  tea-  B  Cufh.  (Mast.)  291. 
tator,  in  a  codicil  to  his  will,  to  ntske  an 
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act  of  reprobation,  spoliatioa,  or  destnictioit  done  upon  the  lustru- 
meat,  animo  revoeandi.  But  if  the  act  be  done  witbout  such  in- 
teiition,^  or  not  in  tbe  presence  of  the  testator,  though  by  liis 
direction,  it  is  of  no  force.^  It  baa  accordingly  been  held,  that 
slightly  tearing;  tbe  will  and  throwing  it  on  tbe  fire,  though  it 
were  only  singed,"  or  a  partial  burning  of  the  paper,'  or  tearing 
off  a  seal,  though  superfiuouB,*  the  intention  thereby  to  revoke 
being  clear,  was  a  sufficient  revocation.  So,  if  a  material  part  of 
a  devise  or  bequest  be  obliterated  by  tbe  testator,  it  is  a  sufficient 
revocation  pro  tanto,  although  it  be  merely  by  drawing  the  pen 
across,  and  the  writing  be  still  legible.^  (a)  But  if  it  be  an  obltt- 
emtion  of  the  name  of  a  devisee  or  legatee,  in  some  parts  of  the 
will,  while  in  other  parts  it  is  left  standing,  the  court  will  not 
ordinarily  feel  warranted  in  holding  that  the  bequest  is  thereby 
revoked.^     So,  if  the  obliteration  is  on  the  envelope  ouly,  it  is  not 

if  it  13  p«rfrat1y  eii-cutsd  and  the  failuni  arises  merely  from  some  incapacity  of  the 
party  for  vhose  bent^lil;  it  is  made  to  take  undvr  it,  the  eecoQil  will  may  still  oiieratis  as 
a  revrM'nlioD  of  the  Grat.     Uiighton  v.  Atkiua,  1  Pi<'.k.  635,  &43. 

1  Hence,  if  tbe  t>^tator  vere  iosanr,  tbe  destnictioa  of  the  inatrnmeDt  by  Ms  order 
is  no  rerocfltion.     Ford  d.  Ford,  7  Humph.  B2. 

■  Onian.4  8.  Tyrer,  1  P.  Wins.  343,  34G  ;  Scniby  o.  Fordham,  1  Add.  71 ;  Trerelyan 
e.  TrevelvRii,  1  Pliiliim.  1*9  ;  Hnines  n.  Haines,  2  Vera.  441  ;  Dan  r.  Broira,  4  Cowen, 
490;  Boudiiiat  o.  Bradfonl,  2  Dall.  saS  j  K  c.  d  Yeates,  170  ;  Clarke  v.  Scrippa,  IS 
Jur.  783;  nn/it,  vol.  i.  §263. 

■  Bibh  V.  Tbomns,  2  W.  Bl.  1043;  Winsor  b.  Pratt,  2  B.  Ai  B.  S50;  Johnaon  f. 
BrHJlsfonl,  2  Nott  &  .McConI,  272.  The  niTe  direction  to  another  by  the  testator,  to 
dottroy  his  will,  is  oot  sulficii'nt,  nnJeaa  noma  act  of  destruction  is  thereuiioB  done. 
Giles  V.  Giles,  1  Cam.  k  Nor.  174 ;  Furd  o.  Ford.  7  Humph.  B2. 

•  Doe  V.  Harris,  t  Ad.  k  EI.  203. 

•  Avery  p.  Pixley,  4  Mass.  4S2.  Sen  ante,  vol.  i.  §  273.  In  all  thrae  and  similar 
esses,  the  will  being  prima  fncie  revoked,  the  hunlen  oF  proof  is  on  the  party  settiDg 
u|i  tile  will  to  show  that  the  act  of  deatriictinn  ivna  done  by  accident  or  mistahe,  or 
without  intention  torevokethe  will.     Case  of  Cook'a  Will, 3  Am.  Law  Joom.  K.a.333. 

•  Sutton  ».  Sutton,  Cowp.  812  i  Menoe  n.  Mence,  18  Vea.  348,  350.  As  to  the  time 
when  alterations  are  jiresiimed  to  have  been  made,  see  Tafe,  vol.  i.  |  &fl4.  The  cases  of 
BiirK'>yTie  v.  Showier,  1  Rob.  Ecrl.  6,  and  Cooper  r.  Bocki-tt,  4  Moore,  P.  C.  C.  419, 
on  this  point,  tarn  on  the  languago  of  the  Stat.  1  Vict  e.  26,  %  21. 

'  Marlins  o.  Gardiner,  8  Sim.  73  ;  UttPrton  v.  Utterton,  3  Ves.  A  Beamea.  122.  If 
the  will  is  fouuil  in  the  testator's  poaseaaion,  obliterated,  the  preaum|ition  is  that  it  was 
so  done  by  him  ;  and  the  burden  of  ahowinK  that  it  waa  done  othenHse  lies  on  the 
party  ofleritig  it  for  probate,  or  claimins[  under  it  Baptist  Ch.  v.  Robbarta,  2  Barr, 
110.  An<t  see  Wyn  d.  Heveningham,  1  Col.  N.  C.  630.  But  if  it  has  been  in  the  poa- 
Boaiton  of  one  adversely  interested,  the  presumption  does  not  arise.  Bennett  o.  SEier- 
rod.  3  IrcJ.  303. 


'e  made,  but  the  will  ia  not  executed  a)^in  tate  of  Chiumark,  Myrick's  Prob.  (Cal.) 

with  the  reiiuisite  formalities,  the  altered  123. 

bequests  are  invalid  for  want  of  such  exr-  Generally,  where   a  will  has   been  re- 

cutlon,  and  the  will  aa  it  originally  stood  voked,  ita  republication  cannot  be  by  parol, 

ia  the  will.     Matter  of  Preacott,  4  Redf.  bnt  there  must  be  the  same  evidence  as  of 

(N.  Y.)  178.  poblication.     Carey  *.  Baughm,  3S  Iowa, 

But  where  no  statutory  provisions  no  S40  ;  Smith's  Will,  S  Phila.  (Pe.)  362. 
girding  partial  revocation  by  CMicellation 
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Bufficient.'  If  aa  alteration  or  obliteration  is  ia  pencil,  it  may  tie 
final,  or  it  may  be  deliberative.  From  the  nature  of  tlie  act,  un- 
explained, it  is  held  to  be,  prima  facie,  deliberative,  aud  not  final ; 
but  it  will  be  left  with  the  jury  to  determine,  upon  the  collateral 
evidence,  the  actuul  intent  with  which  it  waa  made.*  (a)  If  the 
will  i8  proved  to  have  been  in  the  testator's  possession,  and  can- 
not afterwards  be  found,  it  will  be  presumed  that  he  destroyed  it, 
animo  revocandt ;  but  if  it  is  sliowu  out  of  his  possession,  the  party 
asserting  the  revocation  must  show  that  it  came  again  into  his 
custody,  or  waa  actually  destroyed  by  his  direction,8(6) 

§  682.  Same  subject  DupUoates.  If  the  will  was  executed  in 
duplicate,  and  the  testator  destroys  one  part,  the  inference  gen- 
er^ty  is  that  he  intended  to  revoke  the  will ;  but  the  strength  of 
the  presumption  will  depend  much  on  the  circumstances.  Thus, 
if  he  destroys  the  only  copy  in  his  possession,  an  inteut  to  revoke 
is  very  strongly  to  be  presumed ;  but  if  he  was  possessed  of  both 
copies  and  destroys  but  one,  it  is  weaker;  and  if  he  alters  one  and 
then  destroys  it,  retaining  the  other  entire,  the  presumption  has 
beeu  said  still  to  hold,  though  more  faintly;*  but  the  contrary 
also  has  been  asserted.^  If  the  will  is  destroyed,  but  a  codicil  is 
left  entire,  the  question,  whether  the  destruction  of  the  will  ope- 

>  Onatley  v.  Oorthnaite,  2  Riia».  90. 

*  Francis  v.  Grorer,  6  Hare,  SS.  And  Be«  Edwards  v.  Astia;,  1  Hagt;.  Eccl.  4B3, 
494  ;  Hftvfkea  u.  Hawkes,  Id.  821 ;  Rymea  v.  Clarkaou,  1  Pbillini.  Eccl.  26,  36 ;  Parkia 
V.  Bainbridge,  S  Pliillim.  Eccl.  3S1  ;  Dickenson  «.  Dickenbou,  2  Philltm.  Keel.  ITS  ; 
LaveadM  v.  Adams,  1  Adams,  403 ;  Kaveugcron  d.  Hunter,  2  Hagg.  Eccl.  SB.  Tha 
testator,  to  revoke  this  will,  must  at  the  rame  time  be  lomrietent  to  make  a  will,  oi  the 
■ct  of  revocation  will  be  a  nullity.     Smith  v.  Wnite,  i  Bail.  8.  C.  28. 

*  I  Jarman  on  Wills,  110,  snd  cases  there  cit«d,  Gth  (Am.)  ed.  *  133  ;  Minkler  t. 
Minkler,  14  Vt.  174  ;  Helyar  v.  Hdyar,  I  Phillim.  417,  421,  427,  n.,  430,  130,  d.  ; 
Liltie  f.  Liliie,  3  Hagg.  EccL  184  ;  Loiley  ir.  Jackson,  3  PhilUm.  126 ;  Jackson  d. 
lictla,  9Coweii,  208. 

*  Seymour's  Case,  cited  1  P.  Wms.  346;  2  Com.  453  ;  Burtenshaw  v.  Gilbert, 
Cairp.  49,  52  ;  Pemberton  o.  Pembertoa,  13  Vea.  310.  And  see  O'Neal  v.  Fan,  1 
Eiiih.  80. 

*  Roberts  v.  Round,  3  Hagg.  Eccl.  G48. 


(o)  Rhodes  V.  Tinaoo,  9  Qill,  189; 
Gierke  v.  Scripps.  22  Eng.  Law  i  Eq,  827. 
Where  the  testator,  at  the  time  of  making; 
the  penril  alterations,  said  to  his  brother, 
"  It  ivill  be  n  good  will  anyhow  if  I  do  not 
prepare  another  before  I  die,"  and  he  did 
not  prepare  another,  and  the  will  ns  altered 
mpU'te  and  perfect  will,  there  is 


snffii'ii 


eviden 


t  the  jury  ii 


liniiing  that  the  intent  was  final  and  testa- 
mentary, and  not  deliberative.  Et  Fuguet'B 
Will,  11  Phila.  (Pa.)  76. 

(,b)  ir  the  watator  became!  insane  after 
the  will  is  made,  the  burden  of  proof  that 


apngge 


L.  K. : 


?.  &  D.  6 


.    Thefind- 


...,^  „ long  the  testator's  papers 

with  the  signature  cut  out,  and  pasted  on 
■gain  nt  its  ariginnl  place,  is  prijna  facie 
a  revonntion,  the  [lasting  on  of  the  signa- 
ture not  haring  the  effect  to  revive  the  will. 
Bell  V.  Fothergill,  L.  R.  2  P.  4  D.  148. 
Revocation  by  destruction  of  the  will  '\i 
yrima  faeU  a  revocation  of  the  rodicil. 
Qn-enwood  u.  Cozens,  2  Sw.  &  Tr,  384  ;  In 
Tt  Dutton,  3  Sw.  &  Tr.  6S.  But  see  Black 
V.  Jobling,  L.  R.  1  P.  4  D.  885. 
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rates  as  a  revocatiou  of  the  codicil  also,  will  depend  much  upon 
their  contents.  If  the;  are  inseparably  connected,  the  codicil  will 
be  held  revoked  also ;  but  if,  from  the  nature  of  its  contents,  it  is 
capable  of  subsisting  independeutlv  of  the  will,  its  Taliditj  may 
not  be  affected.' 

§  683.  Wtietlwr  r«vooatloa  erf  later  rsrivM  a  formsr  wllL  Where 
the  latter  of  two  inconsistent  wills  is  subsequently  destroyed,  or 
otherwise  revoked,  by  the  testator,  it  was  formerly  held,  that 
this  revived  and  restored  the  original  will  to  its  former  position, 
provided  it  i-emained  eutire.'  But  this  doctrine  has  since  been 
greatly  modiGed,  if  not  wholly  abandoned,  in  the  ecclesiastical 
courts,  and  the  question  is  now  held  open  for  decision  either  way, 
according  to  the  circumstances.'  (a) 

§  684.  Impliad  revooatioii.  In  regard  to  implied  revocations, 
these  are  said  to  be  founded  on  the  reasonable  presumption  of 
an  alteration  of  the  testator's  mind,  arising  from  circumstances 
since  the  making  of  the  will,  producing  a  change  in  his  previous 
obligations  and  duties.*  (by     A  ivhaequent  marriage  alone,  If  the 

>  nstickef.  Bavrden.SAdd.llS;  Hedlyoot  b.  Auheton,  Id.  229;  Ti^art  t>.  Hooper, 

1  Curt.  289.    See  Batea  v.  Holmaa,  3  Hen.  &  Muuf.  S02. 

■  Oooilii);hC  V.  Otuier,  1  Burr.  2512  ;  Uwsoa  v.  Morrison,  2  Dall.  239  ;  Jtmea  t>. 
MBrvhi,  3  Conn.  578;  Taylor  n.  Taylor,  2  Nott  k  MsCord,  *82, 

■  Csticke  V.  Bawden,  2  Add.  iIq  ;  James  n.  Cohen,  3  Curt  770.  See  4  Kent, 
Comm.  531,  and  cages  there  cited  ;  and  1  Jarm.  on  Wills,  122,  123,  and  cases  iu  notes 
by  Perkin*,  Bth  (Am.)  ed.  •138,  137  ;  Moore  d.  Moore,  1  Pbillim.  376,  *00,  408  ;  Bou- 
dmot  D.  Bradford,  2  Dall.  2d8;  Lioginfetter  v.  Linj[iurettBr,  Hnrdin,  llSi  Bohanon  v. 
Walcott,  I  How.  (Mo.)  338.  Bj  Suit.  1  Vict.  c.  25,  £22,  nowiU.  once  revoked,  can  be 
revived,  othevwiae  than  by  a  re-eiecution  thereof.  Hcuce  parol  evideucB  of  an  iiittm- 
tiaa  to  set  up  the  prior  will  by  uoncelling  the  BscoDd  haa  been  r^ected.  Major  v. 
Williams,  3  L'urt.  432. 

In  Kew  York,  by  Kev.  Stat.  vol.  ii.  p.  12fl  (3d  ed.l,  "  the  destruction,  cancsllini;, 
or  revocation  of  such  second  will  shall  not  revive  the  first,  unless  it  appear  by  the  terms 
of  such  revocation  that  it  was  his  intention  to  revive  and  f(ive  effect  to  his  first  will,  "or 
nnless  the  first  is  afterwards  republished.  - 

•  4  Kent,  Comm.  521-524. 


that  if  the  pi-eviona  will  is  kept  safely,  it  death  of  the  testator",-!  wife,  and  of  OX..    .. 

raises  a  presumption  that  the  testator  "in-  his  children  leaving  issue  ;  and  the  birth 

tendeii  to  revive  the  former  if  he  should  re-  of  another  child  contemplated  in  the  wilt  ; 

voke   the   latter  will.     Thus,  where   one  and  the  testator's  insanity  from  soon  after 

made  three  successive  willa,  each  revokiu^t  making  the  will  until  hia  death,  a  period 

all  previous  willa,  sod  then  said  he  should  of  forty  years  ;  and  a  fourfold  increase  in 

destroy  the   two   he   did  not  want,   and  the  viJue  of  his  property,  so  as  nrpativ  to 

keep  the  one  he  did  want,  acd  he  did  Ar.-  change  the  proportion  between  the  apMifie 

stray  the  first  and  third  wills  and  kejit  the  lef^cies  given  to  some  children   and  the 

second,  it  was  held  that  this  was  evidence  shares  oi  other  children  who  were  made 

of  an  intention  to  revive  the  second  will  residuary  legatees.     Warner  o.   Beach,  4 

by  a  destruction  of  the  tbinL     Williams  Gray  {Uaaa.1,  162. 
V.  WillUms,  142  Mass.  SIG. 
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testatrix  was  &feme  tole,  will  always  have  this  eEFect,  even  though 
she  should  survive  her  husbaod ;  for  by  the  marriage  her  will 
ceased  to  be  ambulatory,  aud  was  therefore  void,'  But  the  mar- 
riage of  a  man  is  not,  alone,  a  revocation  of  his  will ;  for  the  com- 
mon law  has  made  sufficient  proviBion  for  the  wife,  by  her  right  of 
dower.  Nor  is  the  birth  of  a  child  after  the  making  of  the  will,  in 
itself,  and  independent  of  statutory  provisions,  a  revocation  of  a 
will  made  subsequent  to  the  marriage ;  for  the  testator  is  pre- 
sumed to  have  contemplated  such  an  event,  (a)  But  a  subsequent 
marriage  and  tlie  birth  of  a  child,  taken  togetiier,  are  held  to  be  a 
revocation  of  his  will,  whether  of  real  or  personal  estate,  as  they 
amount  to  such  a  change  in  his  situation  as  to  lead  to  a  presump- 
tion that  he  could  not  intend  that  the  previous  disposition  of  his 
property  should  remain  unchanged.^  But  this  presumption  is  not 
conclusive  :  it  may  be  repelled  by  intrinsic  proof  of  circumstances 
showing  that  the  will,  though  made  previous  to  the  marriage,  wag 
in  fact  made  in  contemplation  of  both  marriage  aud  tlie  birth  of 
issue  ; "  such  as,  a  provision  of  any  sort  in  the  will  itself  for  the 


1.  Car.  G14,  and  iiat«s  bj  Eden. 
'"!  J»rm.  ou  Wills,  p.  107, 5tli  (Am.)  «1.  '122;  1  WillUms  on  Executors,  pp.  65-88, 
6th(Eng.)ed.  pp.  l»tl-20e;  Doov.  Laiicashire,  G  T.R.5S.     Sea  also  Church  v.  Crock- 
er. 3  Mats.  17.  ai :  Bniafa  u.  Wilkina.  4  JoIidb.  Ch.  GOB.      A  teatator.  dannnuslv  ill. 
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futnre  wife  and  children ;  or  a  provision  for  children  alone ; '  but 
provision  for  the  wife  only  has  been  held  insufhcient.*  Any  other 
evidence  of  intent,  to  have  this  effect,  it  seems,  must  amount  to 
proof  of  republication  of  the  will,  after  the  birth  of  the  issue. 
For  any  other  purpose  than  this,  parol  evidence  of  the  intentions 
of  the  testator,  that  his  will  should  stand  unrevoked,  has  been 
held  inadmissible  to  control  the  presumption  resulting  from  mar- 
riage and  the  birth  of  issue." 

i.  The  proTision,  also,  must  be  made  by  the  will;  the  condition  anneied  to  it  bf 
law,  10  far  u  relatM  to  the  existence  or  eitent  of  the  prorision,  havtaj^  rdfereace,  in  ita 
uwn  nature,  to  the  elistinft  state  of  things  at  the  time  the  wil!  iUelf  was  made.  And 
it  must  give  to  the  child  >  beaeliciBi,  and  not  a  uierely  Irgal,  iutorest  as  a  tnietee. 

Therefore  it  was  held,  that  the  descent  of  after-acquired  landu  upon  the  child  did 
uot  prsTeut  the  operation  of  the  rule  of  revocation  above  stated;  eapeoiaily  as  thi'  child, 
in  the  case  at  bar,  tooh  oii)y  a  legal  estate  in  trust  fur  the  deviaee.  See  alsa,  es  to  the 
■?OHi:lusivene»s  of  the  presamption,  Goodtitleo.  Otway,  2  H,  BL  522,  by  Eyre,  C,  J.; 
Doe  V.  Lancf^hire,  S  T.  E.  fiS,  per  Lil.  Kenvou;  Gibbons  v.  Cauul,  4  Ves.  Si8;  Walker 
K.  Walker,  2  Curt.  8M.  See  S  Cruise's  Dig.  tit  38,  c.  6,  g  43,  u.  (GreenleaTi  ed. 
1SS7I. 

)  Kenebel  n.  Scnfton,  2  East,  SSO;  1  Jarman  on  Wills,  p.  109,  Sth  (Am.)  ed.  'IS?. 

*  Mar^ton  i.  Koe,  8  Ad.  k  El.  14. 

'  Il)id.  In  several  of  the  United  States,  the  effect  of  rnarrio^  and  the  birth  of  a 
child,  upon  a  prior  will,  hoe  bean  definitely  settled  by  statute.  Thu.s,  in  Rhode  laland, 
s  will  IB  ipKjueto  revolted  "  by  araarriageof  the  testator  aiibseijneat  to  the  date  there- 
of." R.  I.  Key.  St.  1S44,  p.  231.  In  Connecticut,  "  If,  after  the  making  of  a  will,  a 
uhitd  ahall  be  bom  to  the  tvelator,  and  no  provision  shall  be  mode  in  the  will  far  snch 
contingenuy,  such  birth  shall  operate  ai  a  revocation  of  such  will."  Conn.  Bev,  Su 
1S40,  pp.  346,  347. 

In  New  York,  the  enactment  is  more  particular.  "  If,  after  the  making  of  any  will, 
disposing  of  the  mkoU  estate  of  the  testator,  such  testator  shall  marry,  and  have  iasne 
of  such  marriage,  bom  either  in  his  lifeCtme  or  a^r  hia  death,  and  the  wife  or  the  iasua 
of  such  marriage  shall  be  liHng  at  lAe  death  of  Ihe  Uetaior,  such  will  shall  b«  deemed 
revokrd,  unless  provision  shall  have  been  made  For  such  issue  by  souie  settlement,  or 
uutoaa  snch  issue  shall  be  provided  for  in  the  will,  or  in  such  way  mentioned  thetrin  aa 
to  show  OB  intention  not  to  make  such  provision;  and  no  other  evidence  to  rebut  the 

frewmption  of  such  revocation  shtiU  be  received."  N.  Y.  Rev,  St  vol.  ii.  p.  124,  j  33, 
iA  ed. ).  In  Arkansas,  Indiana,  and  Miaannri,  the  langnags  at  the  statutes  is  aahstan- 
tially  the  same  as  in  New  York.  Ark.  Rev,  at.  1837,  c.  167,  £  7;  Ind.  Bev.  St  1S43, 
c.  311,  9  8;  Mo.  Rev.  St  1845,  c.  185,  S  7. 

Ill  Pennsylvania,  if  the  testator,  after  making  bis  will,  "  shall  marry  or  have  a  child 
not  providecl  for  in  such  will,  and  die  leaving  a  iridow  anil  child,  or  either  a  tcufoio  or 
child,  though  such  child  be  born  after  the  death  of  the  father,  every  such  peraon.  in  Jar 
asahnllregatd  the  widow  or  child,  shall  bedeemHlandcoiiatrucdto  die  intestate."  Dnn- 
lop's  Difi.  p.  573,  S  l^i  Coates  o.  Hughes,  3  Binn.  493  ;  ToniUnson  b.  Tomlinson,  I 
Ashm.  224. 

Id  Virginia,  "  If  the  testator,  having  no  issue  then  living,  shall  make  a  will  whocio 
any  child  ne  may  have  is  uot  provided  lor  nor  mentioned,  and  xhall  at  his  death  leave 
a  child,  or  leave  his  wife  pregnant  of  a  child  which  shall  be  born  ; "  the  will  "  shall 
have  DO  effect  during  the  life  of  snch  after-bom  child,  and  ahall  be  Boid  Haitai  tba 
child  die,  without  baring  been  married;  aiu2  before  he  or  shcT  shall  have  attained  the  age 
of  twenty-one  years."  Tate's  Dig.  p.  892.  In  New  Jersey,  in  the  like  rase,  the  wiS  u 
declared  void  ;  without  reference  either  to  the  marriage  or  m^oritj  of  the  child.  K. 
J.  Rev.  St  184B,  p.  338,  §  20. 

In  South  Carolina,  a  will  is  revoked  by  the  subsequent  ntaTTUi^  of  the  testator,  and 
hi)  death,  Uadiig  usus.  8.  Cor,  St.  at  Lat^,  roL  r.  p.  107  ;  Jacks  v.  Henderson,  1 
Desaoo.  S43,  557. 

In  Georgia,  the  will  is  revoked,  if  the  testator  shall  afterwards  marry  or  have  a  child 
bom ;  no  pitiviwon  being  made  for  either  wife  or  ohild  in  the  will,  and  no  altUBtun 


§  685.  By  marriaK*  ui^  hlith  of  laaii«.  The  rule  that  marriage 
and  the  birth  of  iflsiie  operates  as  a  revocation  of  the  previous  will, 
is  not  affected  by  the  circumstances,  that  the  testator  was  married 
at  the  time  of  making  the  will,  and  survived  his  wife,  and  after- 
wards married  again  and  had  issue  by  the  second  wife ;  but  such 
second  marriage  and  the  birth  of  issue  is  equally  a  revocation  of 
the  will  as  though  it  had  been  made  while  he  was  single.  Nor 
docs  it  make  any  difference  that  the  issue  was  posthumous ;  nor 
that  the  testator  died  without  knowing  that  his  wife  was  preg- 
nant;^ nor,  that  the  child  died  in  the  lifetime  of  the  testator,* 

§  686.  Br  aiteiatioD  In  estate.  Another  case  of  implied  revo- 
cation is  that  which  arises  from  an  alteration  of  the  estate  of  the 
devisor,  after  the  making  of  the  will ;  it  being  generally  consid- 
ered essential  to  the  validity  of  a  devise  of  lands,  that  the  testator 
should  be  seised  thereof  at  the  making  of  the  will,  and  that  he 
should  continue  so  seised  thereof  until  his  decease.  If,  therefore, 
a  testator,  after  making  hie  will,  should  by  deed  aliene  the  lands 
which  he  had  disposed  of  by  the  will,  the  disposition  by  will 
thereby  becomes  void ;  and  should  he  afterwards  acquire  a  new 
freehold  estate  in  the  same  lands,  such  newly  acquired  estate  will 
not  pass  to  the  devisee  under  the  will.^  (n)     And  though  the  con- 

bsing  mode  in  the  wilt,  subgequeat  to  the  marriage  or  birth  of  the  child.  Ga.  Rev.  St. 
1845,  p.  457,  3  16. 

In  Ohio,  "  If  the  testator  had  uo  children  at  the  time  of  eiecntiDg  hia  will,  bnc 
ahatl  nfMrwarcU  have  ■  bbild  tivinK.  or  bom  alive  aftr:  his  di'ath,  Huch  nill  shall  be 
deemed  revoked  ; "  unless  the  child  shall  hare  b<«n  provided  for  by  some  settlenirnt,  oc 
in  the  will,  or  so  nientioucd  therein  as  to  ahow  an  intention  not  to  make  such  provision  ; 
"and  nootlierefidonceto  rebut  the  pi-esumptian  of  such  revocHtion  shall  bo  received." 
Ohio  Rev.  St.  1S41,  c  129,  §  40. 

In  Louisiana,  "  the  testanieat  falls  bv  the  birth  of  legitimate  children  of  the  testa> 
tor,  posterior  to  its  date."     La.  Civil  Code,  art.  1698. 

In  all  the  other  States,  this  subjrct  is  believeil  to  have  been  left  to  the  implication 

Whether  the  birth  of  a  child  by  the  first  wife,  after  the  mnltinB  of  the  will,  ani, 
after  the  death  of  the  first  wife,  s  second  marriage,  bnt  no  more  children,  is  a  revoca- 
tion of  the  will, —  7H<n-«.  See  4  Ves,  818;  Yerby  v.  Yerby,  3  Call,  334;  1  Jarman 
on  Wilts,  103,  5th  (Am.)  fd.  •124.  See  6  Ci-uisr'a  Dig.  tit.  38,  c  6,  $$  45,  46,  notes 
(Greenlears  ed.  1857).  As  to  the  effect  of  niflrriage  u|ion  the  will  of  a  ftTne  tolt,  see 
6  Cruise's  Diu.  tit.  38,  n.  2.  §  B,  n.;  Id.  o.  6,  §  57,  n.  (Gi-eenlHire  ed.  1857). 

1  Christopher  v.  ClirUtoptier,  Dick.  44fi,  cited  3  Bnrr.  2171,  niarK-:  Id.  3182.  Keo 
tipra,  i  684.  n.,  and  cases  there  cited.  In  Doe  d.  Barfurd,  4  M.  &  S.  10,  the  will  was 
held  not  revoked,  where  the  testator  died  leaving  his  wife  pregnant,  of  which  fact  ha 
was  ignorant.  Rut  if,  as  is  non  settled  by  the  cases  of  Marston  v.  Roe,  and  Israel  d. 
Roiton,  tnpra,  the  revocation  resulta  from  an  imperative  mie  of  law,  and  not  froin  and 
supposed  change  of  intention,  the  propnety  of  that  deciaion  may  well  be  questioned. 

»  Wrifiht  V.  Netlierwoo.1.  £  Salk.  693,  a.  {■<),  by  Evans  ;  more  folly  reported  in  1 
Philliin.  266,  n.  (c).  See  also  Emerson  d.  Roville,  1  Phillini.  342.  In  EnKtand,  it  is 
now  provided,  by  Stat.  7  W.  IV.  and  1  Vict,  c  26,  %  16,  that  "  every  will  made  by  a 
man  or  woman  sball  lie  revoked  by  hia  or  her  marriage,"  except  wills  made  under  pow. 
ers  of  apiHjintment,  in  certain  cases  ;  and  that  "  no  will  shall  be  revoked  by  any  pre- 
anmption  of  an  intention  on  the  ground  of  an  altetiition  of  Ctrl' iim stances." 

■  See  IJarmau  on  Wills,  c  7,  j  3,  pp.  130-148, 5th  (.Am,)  ed.  •147-165  ;  S  Williams 

(a)  ConUoD  v.  Holmes,  5  Stwy.  C.  a  27». 
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Teyauce  be  for  a  partial,  or  a  mistaken  or  unnecessary  purpose, 
yet  if  it  embraces  the  wbole  estate  which  is  the  subject  of  the 
devise  or  bequest,  it  is  a  total  revocation.  But  if  it  is  only  a  con- 
veyance  of  part  of  the  testator's  estate  or  interest,  —  as,  for  ex- 
ample, if,  owniug  the  fee,  or  entire  interest,  be  makes  a  lease  for 
years  or  a  mort(;age,  or  pledges  the  property,  —  it  is  only  a  revo- 
cation  pro  tanto,  or  a  gift  by  will,  subject  to  the  lieu  thus  created.' 
But  a  subsequent  partitiou  of  lauds  held  in  commou  at  the  time  of 
making  the  will  ia  no  revocation ;  as  it  does  not  affect  tbe  nature 
or  quantity  of  the  estate,  but  only  the  manner  of  enjoyment.' 
Nor  will  an  interruption  of  the  testator's  seisin  work  a  revocation 
of  the  will,  where  it  is  involuntary  and  temporary;  for  if  he  be 
disseised  subsequently  to  making  the  will,  and  afterwards  re- 
enters, he  is  restored  to  his  original  seisin,  by  relation  back,  and 
the  devise  is  not  revoked.* 

§  687.  Sama  Bobjoot.     Even  a  void  conveyance  may  sometimes 

on  Eiecutora,  part  3,  b,  3,  c  2,  (  I,  pp.  820-827,  See  also  6  Cmise'a  Dig.  tit  38,  c  8 
(Oraenleafa  cd.],  where  the  lubject  of  replications  byui  sltentton  of  tbe  Mtate  ia  more 
largply  treated.     Walton  t>.  W&llon,  7  Johua.  Ch.  258. 

After-acquired  lands  also  pa8*  by  the  irill,  if  such  was  the  intent  of  the  testator,  hj 
tba  statutes  of  moat  of  the  United  Statea.  But  such  intent  muat  ciearly  B]i[iear  on 
tha  fai:e  of  the  will,  by  the  statutea  of  Maine,  MnsBachuaetts,  ^'ew  HsinpaLire,  New 
York,  Virginia,  Ohio,  Michigan,  Wisconsin,  and  Kentucky.  It  is  infeired  from  the 
fpineral  terms  of  a  deviae  of  tdl  hia  Mtate,  by  the  statute  of  Pennsylvsnis,  and  Indiana  ; 
■nd  aliH)  of  Cannscticut,  Unless  sjiparently  otherwise  inteniied.  In  Vermoat,  the  in- 
tent must  appear  in  the  will,  or  m  found  "  by  a  proper  construction."  In  Rhode 
lalani],  the  Innds  psaa,  if  such  intent  "  appeara  by  the  exiiress  terms  of  his  wilL"  In 
Illinois  and  Hissiasippi  tbe  atatntea  ampower  the  testator  to  di^vise  all  the  estate  which 
he  haa  "  or  niay  have  at  tbe  time  of  his  death  ; "  which  Beema  imperatively  to  include 
after -aciiuired  lands,  if  not  excluded  by  the  terms  of  the  will.  See  He.  Rev.  St.  1840, 
C  92,  S  IS  ;  Mass.  Rev.  St.  183tt,  c.  fl^  §  3  ;  Cuahinfr  v.  Aylwin,  12  Met,  ISO ;  Praj 
B.  Waterston,  Id,  662  ;  Winchester  v.  Foster,  3  Cunh.  366  ;  N.  H.  Rev.  St.  18l£ 
&  156,  9  2 ;  Vt.  Rar.  St.  1839,  c.  45,  S  2  ;  R.  I.  Hev.  St.  1844,  p.  2S1 ;  Conn.  Rer.  St. 
184S,  tit.  14,  c.  1,  {  4  1  Brewster  v.  McCall,  15  Conn.  200  ;  N.  Y.  Rev.  St.  vol.  ii. 
p.  119  i  Dunlop'a  Dig.  LL.Penn.  p.  572  ;  Tate-g  Dig.  LU  Va.  p.  889  ;  1  Wash.  75  ;  8 
Cranob,  60,  70  ;  Ohio  Rev.  St.  1841,  c.  129,  §  48  ;  Mich.  Rev.  St.  1846,  c  63,  S  3  : 
LL.  Ky.  vol.  [i  p.  1537,  §  1  ;  Roberts  «.  Elliott,  3  Monr.  306  ;  Robertson  v.  BaAer, 
6  Monr.  524 ;  Ind.  Rev.  St.  1843,  c.  30,  }  4  ;  111.  Rev.  St  1839,  p.  686,  \  I  ;  Mo.  B»v. 
St  1840,  c.  36,  j  2 ;  Wis.  Rev.  St  1840,  c.  66,5  3;  Iowa  Rev.  St  1851,  S  1 278.  Sf« 
»l»o  Allen  0.  Harrison,  S  Call,  289  ;  Walton  o.  Walton,  7  J.  J.  Matah.  58  ;  Denia  r. 
Wanler,  3  B.  Honr.  173  ;  Smith  v.  Jones,  4  Ohio,  116  ;  Willis  v.  Watson,  4  Scam.  64  ; 
4  Kent,  Comm.  Sll-513. 

In  the  abaeiR'e  of  any  atatnte,  lands  pnrchamd  aftei  the  date  of  a  devise  will  pan 
by  a  codicil  made  after  their  purchase  ;  the  codii^l  containinK  no  expreaaions  limiting 
the  effect  of  the  devise  to  lands  comprised  in  the  will.  Ysmold  r,  WsUie,  4  V.  &  C. 
160.     And  see  Brid^  r.  Yates.  14  Law  Joum.  v.  a.  426. 

1  4  Kent's  Comm.  Sll,  512;  Bridges  t>.  Duchess  of  Chandoa,  2  Vea.  417,  427,  4S8  ; 
Carter  v,  Thomas,  4  Greenl.  341. 

»  1  Jaman  on  Wills,  134,  185  (Perkina's  ed.),  6tb  (Am. )  sd.  "ISl,  152  ;  Bisley  ». 
Boltinglass,  T.  Raym.  240 )  Brydgea  t.  Duchess  of  Chandoa,  2  Ves.  417,  429- 

■  1  Jannaa  on  Willa,  p.  133,  Cth  (Am.)  ed.  'HO ;  Goodtitle  v.  Otwav,  1  B.  &  P. 
576,  602  ;  a.  o,  2  H.  Bl.  618 ;  Cave  r.  Holford,  3  Ves.  650,  670 ;  Attoraey-Gsnend  o. 
Vigor,  S  Ves.  266,  282.  In  Pennsjlvnnia,  it  seems  that  a  testatnr  may  deviM  Unda  irf 
which  he  U  disseised  at  the  time.     Hume  o.  McFariuu^  1 S.  k  B,  43e. 


^dnyCOO^Ie 


operate  as  a  revocatioD  of  a  previous  devise,  on  the  principle  tliat 
it  is  iiiconsisteot  with  tlie  testamentary  disposition.'  This  rule  is 
applied  to  cases  where  the  failure  of  the  conveyance  arises  from 
the  incapacity  of  the  grantee,  as  where  the  husband  conveys  by 
deed  directly  to  his  wife  lands  which  he  had  previously  devised  to 
another; 3  and  also  to  cases  where  the  conveyance  is  inoperative 
for  the  want  of  some  ceremony  essential  to  its  validity,  as  where 
it  is  by  feoffment,  but  there  is  no  livery  of  seisin."  But  the  rule 
does  not  apply  to  a  conveyance  which  is  void  at  law  on  account  of 
fraud  or  covin ;  yet  if  the  deed  is  valid  in  law,  but  impeachable  in 
equity,  it  will  be  held  in  equity  as  a  revocation,* 

§  ti88.  Evldenos  InTtUldatlDg  wiU.  The  formal  proof  of  a  will 
may  also  be  rebutted^  by  evideuce  showing  that  it  was  obtained  by 
fraud  and  imposition  practised  upon  the  testator ;  or,  by  duress  ; 
or,  that  the  testator  was  not  of  competent  age;  or,  was  &  feme 
covert ;  or,  was  not  of  sound  and  disposing  mind  and  memory  ;  or, 
that  it  was  obtained  by  undue  influence.  But  it  is  said  that  undue 
influence  is  not  that  which  is  obtained  by  modest  persuasion,  or 
by  arguments  addressed  to  the  understanding,  or  by  mere  appeals 
to  the  afFections ;  it  must  be  an  iufluence  obtained  either  by  flat- 
tery, excessive  importunity,  or  threats,  or  in  some  other  mode  by 
which  a  dominion  is  acquired  over  the  will  of  the  testator,  de- 
stroying his  free  agency,  and  constraining  him  to  do,  against  his 
free  will,  what  he  is  unable  to  refuse.'  (a) 

I  I  Jarman  on  Wills,  pp.  IW,  162,  Bth  {Am.)  ed.  •16&-»I88  [  Walton  v.  Walton, 
7  Johns.  Ch.  239  ;  Hodges  c.  Green,  1  Buss.  2S. 
«  Beard  v.  Beard,  8  Atk.  72,  78. 
»  Ibid.;  IJarman  on  Wilb,  p.  150,  6th  (Am.)  fd.  "IBS. 

*  Simnwrn  e.  Walker,  6  Simons,  1  ;  Hawes  v.  Wyatt,  2  Coi,  2fi3,  pei:  Ld.  Alvanley, 
U.  R.     And  aee  s.  c.  in  3  Bro.  Ch.  156,  and  notes  by  Purkitis. 

•  Marshall's  Case,  2  Ban-.  388.  And  see  Duffield  v.  Morris.  2  Harringt.  STB ; 
O'Naall  D.  Fnrr,  1  Rich.  80  :  Lide  v.  Liile,  2  Brav.  403  ;  Hamaon's  Caie.  1  B.  Monroe. 
SGI ;  Brown  v.  Moore,  8  Ysrg.  272.  Where  the  testator  ia  left  free  from  undue  iuflu- 
ance.  and  at  liberty  to  act  upon  bia  ava  perceptions,  lesa  mind  ia  ordinarily  requisite 
to  make  a  will  than  to  make  a  contract  of  sale.  But  mere  pa$rict  memory  is  not  alone 
Bufficient.  He  mOHt  retain  sufficient  active  memory  to  collect  in  his  mind,  without 
prompting,  the  particulars  or  elements  of  the  husiiiess  to  be  transacted,  and  to  hold 
them  in  his  mind  long  enough  to  |>erceive  at  least  their  more  obvious  relations  to  each 
other,  and  to  form  a  rational  judgment  in  rej^rd  to  them.  The  elementa  of  such  a 
judgment  should  be,  the  itumher  of  his  children,  their  deserts  with  reference  to  conduct 
and  capacity,  as  well  as  need,  and  what  he  had  done  for  them  in  the  way  of  advance- 
ment, the  amount  and  condition  of  his  pro|>erty,  and  the  like.  See  Converse  o.  Con- 
verse, 2  Law  Rep.  n.  s.  G16.  per  Redlield.  J.;  a.  c.  S  Wasbb.  103- 

(n)  Zimmerman  e.  Zimroennan,  28  Pa,  17  Oa.  3M  ;  Nailing  n.  Nailing,  2  Sneed 

St.  375;   Hoshauer  v.   Hoshnuer,  28  Id.  (Tenn.),   830;    Minor  v,  Thomas,   12   B. 

404 ;  McMnhon  v,  Ryan,  20  !d.  329 ;  Par-  Monroe,  108  ;  Taylor  u.  Wilburn,  20  Mo. 

ramore  v.  Taylor,   11  Grstt.   (Vs.)  220  ;  308  ;  Stultz  v.  Scbaeffie.  18  £ng.  Law  & 

Bobeita  v.  Trawick.  17  Ala.  65  ;  Coleman  F.q.  576  ;   Bundy  b.   McKnight,   48  Ind. 

V.  RobeiUoD,  Id.  84  ;  Walker  v.  Hunter.  603.    We  think  it  obrioua  from  the  cuef^ 
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668  LAW  OP  EVIDENCE.  [PABT  IT. 

§  688  a.  ProiMta  of  lost  will*.  If  the  will  ie  proved  tc  he  lott,  it 
may  Btill  be  admitted  to  probate,  upon  secondary  evidence,  as 
in  the  case  of  lost  deeds  and  other  writings.'  (a)  And  though, 
as  we  have  seen,'  if  the  will,  shown  once  to  have  existed,  cannot 
be  found  after  the  death  of  the  testator,  the  presumption  is  that 
he  destroyed  it  animo  revocandi,  yet  this  presumption  may  be 
rebutt«d  liy  evidence.  But  if  it  be  so  rebutted,  yet  the  contents 
of  the  will  cannot  be  proved,  unless  by  tlie  clearest  and  most 
stringent  evidence.' (^) 

§  689.  luuolty.  BoTdttn  of  proof.  In  regard  to  inmnity  or  want  of 
su^cient  soundness  of  mind,  we  have  heretofore  seen,  that  tliougb 
in  the  probate  of  a  will,  as  the  real  issue  is  whether  tliere  is  a 
valid  will  or  not,  the  executor  is  considered  as  holding  tlie  affir- 
mative,' (c)  and  therefore  may  seem  bound  affirmatively  to  prove 

>  See  anU,  vol.  i.  SS  31,  SOB,  S7S  ;  Kcanu  d.  Kuania.  4  Hairingt.  83. 

»  See  tvyra,  J  881. 

*  Davu  V.  Si^umer,  8  Met.  187  ;  Divis  v.  Davia,  2  Aiidami,  233  ;  Tbornton-i 
C«se,  a  Curt.  913  ;  Batta  v.  Jaukson,  8  Wend.  173 ;  Clark  v.  Wright,  3  Pick.  67  ;  1 
Jarman  dd  Willa,  lia,  by  Ferbiul^  fith  (Am.Jed.  "ISl ;  UjUc  ■>.  Clark,  1  Uagg.  Ecd. 
115  \  tjteels  V.  FHce.  5  B.  Uonroe,  68. 

'  Anit,  Tol.  L  %  11. 

that  the  inSiisace  to  avoid  a  will  inuat  be  (a)  1  Bedf.  Wills,  S  28,  pi.  9  ;  Everitt 

sach  as  :  1.  Tu  destroy  the  fteediiui  of  tlie  e.    Everitt,    41    Bnrb.    386  ;    Youndt   n. 

testator's  will,  and  thus  render  111*  act  ob-  Youndt,  3  Grant's  Caa.  140. 
vioiiily  more  the  olTspriD)!  of  the  will  of         {b)  Kliodes  d.  Vinson,  »  Gill,  169 ;  Bat- 

othara  than  of  his  own.     2.  That  it  must  ton  u.  Watson,  13  Ga.  S3.     Cf.  the  ess* 

n  innuence  specially  directed  Uiwarda  of  Su^ien  v.  Lord  St.  Leonards,  3-1  L.  T. 


the  object  or  {irocuring  a  will  in  fovor  of  n.  a.  Zl'l,  upon  this  point.  In  this  case, 
partiuolar  parties.  3.  If  an?  ilegree  of  it  was  held,  that  the  dechtrations  of  the 
free  agency,  or  capacity,  remained  in  thit     tontator,  both  before  and  after  the  ei 


inlfuen' 


.   a  that,  when  left  to  himself,  he  tion  of  the  will,  were  admissible,  and  that 

nable  of  making  a  valid  will,  theo  nbere  it  is  imponsiblH   to    prove  all   tlie 

luence  which  so  controls  hint  as  to  contents  of  a  lost  will,  probate  should  be 

render  his  making  a  will  of  no  eH'ect  most  allowed  of  ao  much  —  ixitig  the  subatsn- 

be  such  ae  was  intended  to  mislead  him  tial  jrarta  of  the  wilt  —  aa  coutd  be  aatis- 

to  the  extent  of  making  a  will  BSBentinlly  factorily  pmreil,  although  there  naa  proof 

contrary  to  his  duty,  and  it  must  have  that  some  material  provisions  were  omitted 

proved  ■uccossfiil  to  some  extent,  certainly,  from   inability  to   remember  thrm    with 

Redfield  on  Willa,  pL  1.  497-537.  accuiMV.     See  also  nn(«,  vol.  i.  %  553. 

The  constraint  which  will  avoid  a  wiU  (c)  When  it  U  attempted  to  set  op  a 

must  be  one  operating  in  the  act  of  mak-  aeries  of  wills  as  last  wills  of  the  deceaaed, 

lug  the  will.     Threats,  violence,   or  any  the  nractiee  in  English  Probate  Courts  is 

unilufl  inflnence,  long  past  and  not  shown  ■       ''        ■'  ■        '  

to  be  in  any  way  connected  with  the  testa- 
mentary ai;t,  are  not  evidence  to  impeach  _     _   __ 

a  will.    Thompson  o.  Kyner,  85  Pn.   St.  defendants  alleged  that  that  will  had  been 

368.     UnUwruI  cohabitation  of  a  legatee  revoked  by  a  will  dated  in  1872,   which 

with  the  testator  is  not  of  itself  evidence  they  propounded,   and    the  pIsintitTn  in 

of  undue  inSuence.     Rudy  i>.  Ulrich,  69  theirreply  alletted  that  the  will  projiounde<l 

Pa.  at  177  ;  Wainwrighfs  Appeal,  89  Pa,  by  the  defendants  had  not  been  dniy  en- 

8t  220.     U  may  be  uwd,  however,  in  con-  ecuted,  and  that  the  deceased  was  not,  ai 

nection  with  other  facts.     Main  u.  Ryder,  the  time  of  its  execution,  of  sound  mind, 

8  Norris  (Pa.),  217.     The  burden  of  proof  memory,  and  nnderstanding,  it  was  held 

of  iindne  influence  ia  on  the  party  setting  that  the  defendants  were  entitled  to  begin, 

it  up.     Baldwin  v.  Barker,  99  Mass.  79.  Hutley  e.  Grimstona,  L.  B.  S  P.  D.  24. 


fillow  the  party  who  proponnds  the  htst 
I  to  liegin.  Sa,  when  the  plaintiff  pro. 
inded  a  will  dated   in   1887,  and  the 
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the  sanity  of  the  testator ;  yet  we  have  also  seen  that  the  law  it 
self  presumes  every  man  to  be  of  sane  mind,  until  the  contrary  is 
shown.'  («)  The  burden  of  proving  unsoundness  or  imbecility  of 
mind  in  the  testator  is  therefore  on  the  party  impeaching  tlie 
validity  of  the  will  for  this  cause.  But,  as  has  also  been  shown,^ 
insanity  or  imbecility  of  mind,  once  proved  to  have  existed,  is  pre- 
sumed to  continue,  unless  it  was  accidental  or  temporary  in  its 
nature,  as,  where  it  was  occasioned  by  the  violence  of  disease. 
And,  on  the  other  hand,  the  proof  of  insanity  at  the  time'  of  the 
ti'ansactiun  may  be  rebutted  by  evidence  that  the  act  was  done 
during  a  lucid  interval  of  reason,  the  burden  of  proving  which  is 
devolved  on  the  party  asserting  this  exception.^  (6) 

'  Anlt,  vol.  L  j  42  !  iitpra,  tit.  Insaaity,  j  878  ;  Brooks  o.  Barrett,  7  Pick.  S4. 

*  Supra,  tit.  Insuiiily,  {  371.  And  xee  vol.  i.  §  42.  Evideiioe  of  prior  bodily  die- 
eiK,  BiiiL  of  diffuntot  iiiteutions.  previously  exjmaged,  has  been  held  adniissilile  in 
iiroof  uf  incapiiuicy  at  the  lime  oC  ninkinf;  the  will.  Irish  v.  Siiiitli,  3  S.  &  R.  673. 
But  vwr'd  iamiiily,  or  the  pervemion  of  the  moral  feelinf^s,  not  nRconi]«iued  with 
iiisuQe  (leluaioD.  which  is  the  Itgal  test  of  insanity,  is  helil  inNufficient  to  invalidate  a 
will,     fren  B.  Peauocke,  1  Rob.  Ecc).  442. 

«  Attorney-Gen.  v.  Pitmthrr,  3  Bro.  Ch.  441  ;  £x  parU  Holvland,  11  Vpb.  II  ; 
White  V.  Wilson,  13  Ves.  87  :  CartnriKht  a.  Cartwright,  1  Philllni.  100.  And  see  1 
Williamson  Ezecutora,  pp.  17-30,  8th(E!:uR.)  cd.  pp.  21-28  ;  1  Jammn  on  Wills,  c.  3; 
Ray's  Ui-di<Al  Jurisprudence  of  lusaoity,  c.  14,  SS  230-248;  Banuatyne  v.  BaDnatyne, 
14  Eiig.  Ldw  iL  V^i  S81. 

{n)  Dean  e.  Dean,  27  Vt.  748  ;  Trum-  his  facultiea,  and  the  will  itself  indicate* 
bull  V.  Gibbons,  2  S.  J.  117  ;  Zimmemian  that  he  was  in  ihe  (lossession  of  his  rea- 
V.  ZimiuerniaD,  23  Pa.  St.  37S>  It  has  soning  powers  at  the  time  of  mskinK  the 
l>een  held  that  thi^  bniden  of  iirDoF  is  on  will.  Thompson  ■>.  TliompKon,  2!  Barb. 
himwhii<»)ntcsts  the  sanity  of  the  trslRtur.  107;  Kewhou^e  if.  Godirin,  17  M.  23tf; 
Therrfore,  if  the  evidence  is  pvrnly  bal-  Tnimhull  v.  Gibl>ons,  2  N.  J.  117;  IJentoa 
anued,  ha  should  fail  and  the  will  should  v.  Fraukliu,  9  B.  Hon.  28  ;  Austen  v. 
be  pstnbliabed.  This  is  so  held  in  Gnibbs  Graham,  29  Eur.  Law  &  Eq.  38.  A  lietlef 
V.  M<-|)onald,  91  P'l.  St.  238,  but  it  is  not  in  witchcmfC  is  not  rridenw  of  such  in- 
«n  hflil  universnllv,  and  the  better  rule  is  sanily  as  would  disable  a  person  from 
that  the  hurilen  of  proof,  both  of  the  exe-  niakiue  a  will.  Addinglon  r.  Wilson,  S 
cution  and  the  caparity  of  the  testator,  Ind.  (Porter)  137.  A  good  general  state- 
is  upon  him  who  attempts  to  set  up  the  ment  of  the  rule  seems  to  he  that,  when 
will.  .*(mee  v.  Smee,  L  R.  5  P.  D.  84,  a  testalor  has  Kuffidcnl  capacity  to  make 
p.  91 ;  Robinson  r.  Adams,  62  Me.  868  ;  a  disjioaitioi)  ol  his  eslnte  with  jnd(imf-nt 
Evans  e.  Arnold,  52  Ga.  169  ;  Crownin-  and  nndemlaudinK  wilb  reference  to  the  . 
ahiehl  v.  Crownin  shield,  2  Gray  (Mass.),  amonuts  snd  situation  of  hts  projwrty  and 
524,  qnalifyin^  Bmoks  E.  Barrett,  lujrra;  the  relative  rlaima  of  diffeteiit  i>i-rsoiia 
Delflt!<-ldo.  Parish,  25  X.  Y.  9;  Cnmstock  who  are  or  should  beobjectsof  his  bounty, 
D.  [ladlymo  Kccl.  Soc.,  B  Conn.  261  :  Taff  he  is  of  sound  and  dinposing  mind,  not- 
o.  Hnsiiier,  14  Mich,  S09.  Indeed,  the  withstanding;  some  hallucination  on  other 
questinn  of  the  Imrilen  of  proof  in  a  jilea  subject*.  McElwee  ti,  Ferguson,  IS  Md. 
of  insanity  is  one  which  is  variously  de-  479. 
ciited.     Cf.  iiipra,  tit  Insonity.  In  ortler  to  have  the  effect  of  invalida- 

(6)  Lee  V.  Sendder,  31  N.  J.  Eq.  638.  tinjt  a  will,  intoxication  must  be  shon  n  to 

Although  the  testator  entertains  exagger-  have  l>een  of  snch  a  nature  as  to  render 

ated  and  absurd  opinions  on  certain  sab-  the  ti-statot  incapable  of  knowinf;  what  be 

jeots,    tliis  is  not  sufficient  evidence  of  was  doing   when   he   executed   the   will. 

This  Pierce  V.  Pierce,  38  Uicb.  413. 

seof 
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670  LAW  OP  BTIDEHCB.  [PABT   IV. 

§  690.  Proof  of  loMoitr.  In  the  proof  of  imanity,  though  the 
evidence  mutt  relate  to  the  time  of  the  act  in  question,'  yet  evi- 
denoe  of  insanity  immediately  before  or  after  the  time  is  admie- 
Btble.^  (a)  Sitieide,  committed  by  the  testator  soon  after  making 
his  will,  ia  admissible  as  evidence  of  insanity,  but  it  is  not  con- 
clusive.' The  fact  of  his  being  under  guardianship  at  the  time 
falls  under  the  same  rule ;  being  prima  facie  evidence  of  inca- 
pacity, but  open  to  explanation  by  other  proof.'  (6)  It  may  here 
be  added,  that  where  a  devisee  or  legatee  is  party  in  a  suit  touch- 
ing the  validity  of  a  will,  his  declarations  and  admiisions  in  dis- 
pamgement  of  the  will  are  competent  to  be  given  in  evidence 
against  him  ;  hut  if  he  is  not  a  party  to  the  record,  nor  party  in 
.  interest,  it  is  otherwise.^  So  the  declaration  of  his  opinion  in 
favor  of  the  sanity  of  the  testator  ia  admissible  against  a  party 
opposing  the  probate  of  the  will  on  the  ground  of  his  insanity.^ 
The  declarations  of  the  testator  himself  are  admissible  only  when 
they  were  made  so  near  the  time  of  the  execution  of  the  will  as 
to  become  a  part  of  the  res  gestceJ  (c) 
§  691.    iniaoitr.     OpinioQB.     The  attesting  aitnestes  are  re- 

<  Attomey-OeD.  v.  Pamtber.  3  Bra.  Ch.  441,  44S ;  Wbite  c.  Wilwn,  13  Vsb.  S7. 
>  Dickinson  v.  Barhev,  9  Mau.  225. 

■  Brooks  u.  Barrett,  7  Pick,  84. 

*  Stone  V.  Damon,  12  Mass.  1S3  ;  Breed  n.  Pratt,  IS  Pick.  IIG. 

■  Atkins  B.  Sanger,  1  Pick.  192  ;  Pbelps  e.  Hartvrell,  1  Maaa.  71  ;  BoTard  c.  Wal- 
lace, 4  S.  &  R.  498  ;  Nusaear  v.  Arnold,  13  S,  &  R.  323,  328,  328. 

»  Wnre  V.  Ware,  8  Grsenl,  42  ;  Atkins  *.  Sanger,  1  Pick.  1B2,  But  doolaratioM 
by  a  devisee,  that  be  girocured  the  devise  to  be  made,  are  not  admissible  for  this  par- 
pose  ;  it  not  being  unlanful  so  to  do,  provided  there  were  no  frand,  impoaitioa,  or  rx- 
cesaiva  importunity,  Millar  b.  Miller,  8  8.  A  R.  287  ;  Uavia  v.  cilvert,  5  Gill  k 
Johns.  21:15. 

'  Smith  V.  Feiiner,  1  Oall.  170.  See  also,  as  to  declarations  of  taatators,  Den  v. 
Yancteve,  2  South.  689  ;  Reel  v.  Real,  1  Hawks,  248  ;  Farrar  t>,  Aji-ra,  G  Pick.  404 ; 
WaJaworth  e.  Biifiglea,  fl  Pick.  63 ;  Rambler  o.  Trjon,  7  8.  &  R.  90  ;  B«tts  n.  Jackaon, 


(a)  On  the  trial  of  the  validity  of  a  wfll  (r)  Man  v.  McGlynn,  4  Redf.  455.  It 
executed  when  the  testatrix  was  seventy-  is  certain  such  testimony  is  not  admissible 
eight  years  old,  there  is  no  ground  of  ex-  for  the  purpose  of  provinjf  any  diarinct 
oeptiOTi  to  thfl  exclusion  of  eviJanofl  of  her  fact,  dejiendmg  upon  the  force  of  the  ad- 
mental  and  moral  condiCioD  fifteen  months  mission,  since  the  testator  is  net  a  party 
afterwards,  when  she  was  affected  with  to  the  question  of  the  validity  or  interpre- 
unralyais  ;  and  also  of  avidenne  of  her  tation  of  his  will.  Cumatopk  «.  Hadlyme, 
bodily  and  mental  condition  at  aubsequent  8  Oonn.  254.  Nor  can  such  ileclarations, 
periodsnntilherdeathattheaROof ninety-  whether  made  before,  contemporanronsly 
one  i  which  is  offered  to  prove  that  she  with,  or  subsequent  to,  the  mnkinf;  of  the 
was  weak  in  bmly  and  mind  when  she  ex-  will,  be  received  ta  affect  its  conatrnction. 
ecuted  the  will.  Shailer  v.  Bamstead,  69  Redfield  on  Wills,  pt.  1,  639,  and  cans 
Mass.  112.  cited.     See  also  same,  688-572,  for  a  foil 

(b)  Hamilton  v.  Hamilton,  10  R.  1.  discnsaioD  of  the  law  as  to  admissibility  of 
53S ;    Crowninshield  f,  Crowninshield,  2  tettator's  decliiationa. 

Oray  (Mass.),  S24  j  Jenks  ».  Smithfield,  2 
B.  I.  26G. 
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garded  in  the  \&w  as  persons  placed  round  the  testator,  in  order 
that  no  fraud  may  be  practised  upon  him  in  the  execution  of  the 
will,  and  to  judge  of  his  capacity.  They  must,  therefore,  be  com- 
petent witnesses  at  the  time  of  attestation  ;  otherwise  the  will  is 
not  well  executed.'  On  this  ground,  these  witnesses  are  permit- 
ted to  testify  as  to  the  opinions  they  formed  of  the  testator's  ca- 
pacity at  the  time  of  execnting  his  will ;  though  the  opinions  of 
other  persons  are  ordinarily  inadmissible,  at  least  unless  founded 
upon  facts  testified  by  themselves  or  others  in  the  cause,"  (a) 

§  692.  Reqnlsitea  of  formal  exeontlan.  The  foregoing  requisites 
to  the  formal  execution  of  a  valid  will  are  all  demanded,  when* 
ever  the  instrument  is  to  be  proved  in  the  more  ample  or  solemn 

I  Such  WHB  the  opinion  of  Lord  Camden,  nhich  he  mainttiined  in  an  energetic  pro- 
toat  sgainat  that  of  a  majority  of  the  court,  in  Doe  d.  Hindson  v.  Hersey,  reported  in 
i  Baru,  Eccl.  L.  8S,  and  in  s  note  to  Comwell  u.  I»ham,  1  Day,  41-8S.  Hia  opinion 
is  now  acquiesced  in  us  the  true  ezpositioii  of  the  statule  of  wills.  See  Tiorerave  v. 
AVinder,  2  Vt».  634,  eS«  ;  Amary  v.  Fellows,  5  Maas.  2ie,  22S  ;  SesiB  v.  Dillingham, 
12  Masa.  3S8,  361  :  Anstey  v.  Dowaing.  2  Stta.  I2G3,  ]2Gfi  ;  aTUe,  vol.  i.  G§  333,  SS3, 
HO  ;  1  Jarmao  on  Willa,  pp.  83,  fl«,  fi6.  (*) 

*  Aiik,  vol.  i.  §  440,  and  cows  there  cited  ;  HatLora  v.  King,  6  Mass.  371  i  Dick- 
imoQ  v.  Barber,  9  Mass.  22S. 

(n)  The  decided  weight  of  authority  in  17  ;  Wftireu  v.  Baxter,  4S  Id.  193.     But 

now  in  favor  oC  the  admisaibility  of  tbe  these  cases  gave  rise  to  the  Enf[Iish  statute 

opinions  of  such  witnesses,  and  of  other  (26  Geo.  II.  c.  9}  which  provided  that  if 

non-experts   who  have  had  opportnnitira  any  person  should  atteat  auy  will  or  codl- 

of  observation,  on  the  question  of  sanity,  cil,  to  whom  any  beneficial  devise,  legacy, 

Rohinson  d.  Adania,  63  M>-.  369;  Hardy  &c.,  was  given,  such  interest  nrentaleas 

V.  Merrill,  59  N.  H.  227  ;   Naah  p.  Hunt,  to  the  person  atteatino  the  will  only,  or 

lis  Mass.   237;    Dennis  c.   Weekes,   61  any  one   claiming  under  hia,  should  be 

Ua.  24  I  nnle,  {  369,  n.     But  see  Rollwa-  abaolately  void,  and  such  mraon  ahauld  be 

rin  V.  RollKaenn,  3  Hud  (If.  Y.),  121  ;  admittedaaawitnesa;  and  creditors,  whose 

Redf.  Willa,  §16,  pi  5.     Iti»  settled  law  debts  are  cliarged  on  real  eatate,  are  by  the 

in   Massachuaetts   that  the   witnesses   to  same   statute   also   made   competent     A 

tbe  will,  the  family  physician  who  haa  airoilar  statute  eiists  in  manyoi  the  Amer- 

been  the  medical  adviser  of  tbe  deceased,  imn  States.     Under  this   statute   it   has 

anil  witneaaea  who  are  by  special  gkill  and  been    decided   that  ite  pmvisiona  do  not 

experience    qualified   as    experts   in    ths  extend  to  an  executor  or  devisee  in  trust, 

knowledge  and  treatment  of  mental  dis-  Lowe  i>.  JolifTe,  1  W.  Black.   366  ;  Foim- 

eases,  are  alone  competent  to  give  their  lain  v.   Coke,   1   Mod,  107;  Goodtitle  d, 

opinions  in  evidence  on  this  issue.     Tbe  Welford,  Doug.  139  ;  Fhipi<e  r.  Pitrher,  fl 

teatimony  of  other  witneews  is  conlined  to  Taunt.  220.     The  operation  of  the  statute 

a  statement  of  farts  and  the  declarations  is  so  sweeping,  that  it  seems  it  will  render 

manifesting  mental   condition,   of  which  void  any  beneflclal  interest  of  any  one  on- 

they  have  knowledge.    Hastings  v.  Ryder,  der  tbe  will,  who  ia  a  witness,  althoueh 

99  Mass.  622,  p.  e2fi  ;  Naah  o.  Hnnt,  llA  there  may  ba  other  witnesses,  snfficient  m 

Mass.  237,  p.  SSI  ;   May  v.   Bradlee,  127  namber  to  meet  ths  requirements  of  ths 

Haas.  414,  p.  421.  atatute.     Doe  e>.  Wills,  1  Moody  &  Rob. 

(A)  But  in  a  latercsM  than  Anatayn.  SSS  ;   Wigan  *.  Rowland,  1 1    Hsre,  167. 

Dowsing   it   ia   eipreasly  decided   that  a  Au  interest  in  the  wife,  as  it  seems,  vdll 

witness  to  a  will,  who  is  a  legatee  ander  it,  disquali^  the  husband  as  a  witness,  to  the 

may  become  competent  to  prove  the  same  extent  of  tbe  wife's  interest.     Hatfield  tt 

by  releasing  aucb  legacy.     Lowe  v.  Joliffe,  Thorp,  5  B.  ft  Aid.  G39.      See,  on  this 

1  W.  Black.  S6S.     SomeoftbeUteAmer-  genend  aal^eet,  1  Badf.  Wills,  j  21,  pi 

lean  cases  adhere  tn  the  rule  sa  laid  down  2-G. 
hj  our  author.   Fatten  v.  Tallman,  37  Me. 
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form ;  and  this  mode  of  proof,  as  we  have  before  intimated,  is 
now  generally  required  in  the  United  States,  tlie  probate  of  the 
will  being  ordinarily  held  concliiaiTe  in  the  common-law  courte, 
for  reasons  already  given.  And  this  amount  of  proof  by  all  the 
attesting  witnesses,  if  they  can  behad,  may  be  demanded  by  any 
person  interested  in  the  will.* 

§  693.  Proof  on  iMm  of  dsvlMvit  ▼•!  oon.  Upon  the  trial  of 
an  iBSue  of  deviaavit  vel  non,  or  other  issue  of  title  to  lands,  in  the 
courts  of  common  law,  in  those  States  in  which  the  probate  of  the 
will  is  not  regarded  bh  conclusive  in  respect  to  lands,  it  is  neces- 
sary, in  the  first  place,  to  produce  the  original  will,  or  to  prove  its 
former  existence  and  its  subsequent  loss,  in  order  to  let  in  the 
secondary  evidence  of  its  contents.'  And  for  this  purpose  the 
probate  of  the  will,  or  an  exemplification,  is  not  received  aa  evi- 
dence, without  proof,  aliunde,  that  it  is  a  true  copy,* 

§  694.  ^Hiether  mU  tha  ■absorlbliiK  witnoweB  DBOesMiy.  It  18 
ordinarily  held  sufficient,  in  the  courts  of  common  law,  to  call  one 
only  of  the  tubacribing  witneatei,  if  he  can  speak  to  all  the  circum- 
stances of  the  attestation ;  and  it  is  considered  indispensable  that 
he  should  be  able,  alone,  to  prove  the  perfect  execution  of  the 
will,  in  order  to  dispense  with  the  testimony  of  the  other  wit- 
nesses, if  they  are  alive,  and  within  the  jurisdiction.*  (a)     But  in 


tteviBing  laQd  mnat  be  proreil  itnd  allowed  in  tbe  probate  court,  before  it  cnn  be  used 
as  eriilence  of  title  in  a  coart  of  common  lav.  ahuinwny  v.  Holbrook,  1  Pick.  114  ; 
Laiighton  v.  Atkins,  Id.  635,  518.  And  for  this  purpose,  it  maybe  Hilraitted  to  probata 
though  more  tbaii  twenty  years  baTs  elapned  sinre  Uie  death  of  the  tPstator,      Ibid, 

'  See  anU,  vol.  i.  SS  55i'-563,  B69~57a  ;  Id.  9  84,  D.  The  nature  and  etfect  of  pro- 
bate in  funeral  baa  alrmdy  been  con.sidered.  See  ants,  vol.  i.  §§  SIS,  530  ;  also  iu;>ra, 
g  315.  The  iaaue  of  devisaml  vtl  mm  involves  only  ^e  question  of  the  valid  execntion 
of  the  vill,  and  not  of  its  cootenta.  Patterson  o.  Patter^n,  6  S.  £  K.  SE.  In  North 
end  South  Carolina,  the  probate  of  the  will  is  by  statute  taade  safficient  evidence  of* 
deviae.     N.  Car,  Stat,  1837,  e.  122,  6^9  ;  3,  Car.  Stat,  nt  large,  vol.  vi.  p.  209. 

•  Doe  0.  Calvert,  2  C4lnpb.  339  ;  Ball.  N,  P.  246. 

*  Longfprd  v.  Eyre.  1  P.  Wms,  7*1  ;  Bull.  N.  P.  204  ;  Jackaon  b.  Legnmge,  19 
Johns.  388  ;  Dan  u.  Brown,  4  Cowen,  488  ;  Jackson  ».  Vickory,  1  Wend.  106  ;  Jadt- 
son  D.  Belts,  fi  Coiveii,  377  ;  Turnipsead  B.  Hawkins,  1  McCord,  272.  In  Pennsyl- 
vaoia,  l\ia  witnesses  are  required  in  proof  of  every  testamentarj  writiog,  whether  in 


(i)  It  seems  to  be  conceded  on  all  would  seem,  that  where  the  e 

bands,  that  where  the  sahscribinE  witness-  inch  an   instmmPnt  as  a   »tll  requiring 

en,  one  or  more,  becj^me  disqnalitied  (torn  such  formalities  is  attempt«d  to  be  estab- 

giviog  testimony,  subserjiient  to  the  Ume  lished  by  circnmatantial  pvidonce,  it  could 

of  attestation,  or  have  deceased,  or  removed  not  fail  to  strike  all  minds,  that  proof  of 

beyond  the  jurisdiction  of  the  court,  so  tho  siinatura  of  the  testx'nr  would  bee»- 

that  their  testimony  cannot  be  had,  the  sentuT.     See  1  Redf.  WiUa,  S  19,  pi.  30  t 

will  may  ba  established  by  proving  the  also  Dean  p.  Dean,  27  Vtt  74fl,  where  tht 

handwntingof  the  witneasea  andnf  the  tea-  authortti'^  are  diacnfised  tomewhat  in  da- 

tatnr  :  and  some  authoritiessay,  by  proving  tail  by  Mr.  Justice  laham, 
that  of  the  witnebscs  alone,  —  although  it 


chancerj,  a  dUtinctioD  is  taken,  in  principle,  between  a  suit  by  a 

devisee,  to  establiBh  the  will  against  the  heir,  and  a  bill  hj  the 

lieir-at-law,  to  set  aside  the  will  for  fraud,  and  to  have  it  delivered 

up.     For,  in  the  former  case,  a  decree  in  favor  of  tlie  will  is  final 

and  conclusive  against  the  heir;  but  in  the  latter,  after  a  decree 

against  hiin,  dismissing  the  bill,  his  remedies  at  law  are  still  left  » 

open  to  him.    It  is  therefore   held    incumbent  on  the  devisee,  i 

whenever  he  sues  to  establish  the  will  against  the  heir,  to  produce 

all  the  subscribing  witnesses,  if  they  may  be  had,  that  the  heir 

may  have  an  opportunity  of  cross-examining  them  ;  hut  where  the 

heir  sues  to  set  aside  the  will,  this  degree  of  strictness  may,  under 

circumstances,  be  dispensed  with,  on  the  part  of  the  devisee.' 

the  gvDenit  probate  before  the  register  of  ivills.  or  npon  the  trial  of  an  iwae  at  cflmnion 
law ;  and  »aoh  witneai  muBt  aeparatelv  depose  to  all  facts  nrceBsary  to  complete  the 
chain  or  eviileucp,  ao  that  ao  link  may  depend  oa  the  creilibilitj  of  but  ooe.  l,vu'ia  v. 
Maris,  1  Dall.  278  ;  Hock  o.  Hock,  4  8.  &  Et.  47.  And  if  there  are  three  vitneiise!!, 
and  the  proof  is  fully  made  by  two  only,  it  is  enongh,  without  calUnf;  the  third.  Jack- 
sou  v.  Van'lybe,  1  Coxe,  28  ;  Fox  v.  Evans,  S  Yeatea,  G06.  But  if  one  or  both  wit- 
nesses are  dead,  tlie  will  may  be  provetl  bj  the  uaud  secondarj  evidence.  Miller  v. 
Carothers,  6  S.  A  R.  215. 

'  Bootle  c.  Bluodell,  19  Vea.  «gt ;  Tathani  «.  Wright,  2  Rnss.  &.  My.  1.  In  the 
latter  case,  which  waa  a  bill  by  the  beir  to  set  aside  the  will,  the  rule  was  expounded 
by  Tindal,  C.  J.,  in  the  fnllowing  terms  :  "  It  mav  be  taken  to  be  geuerally  true,  that 
In  cases  where  the  devisee  files  a  hill  to  set  up  and  establieli  the  will,  and  an  issue  is 
directed  by  the  court  apon  the  qneation  dariaavit  vtl  mm,  thia  court  will  not  decree  the 
eatabliahment  of  the  will,  unless  the  devisee  has  called  all  the  subscribing  witnesses  to 
the  will,  nr  accounted  for  their  absence.  And  there  is  Kood  reason  for  such  a  general 
rule.  For  as  a  decree  in  support  of  the  will  is  final  and  conclusive  against  the  heir, 
against  whom  an  injunction  would  be  granted  if  he  should  proceed  to  disturb  the  pos- 
session after  the  decree,  it  is  but  reasonable  tbat  he  should  have  the  opportunity  of 
crosa-exaniining  all  tlie  witne.<<ae4  to  the  will,  before  his  right  of  trying  the  title  of  the 
devisee  Is  taken  from  him.  In  that  ease,  it  is  the  devisee  who  asks  for  the  interference 
of  this  court ;  and  he  ought  not  to  obtain  it  until  he  bus  given  every  opportunity  t< 


the  heir-at-law  to  dispute  the  validity  of  the  a-ill.  This  is  the  ground  upon  which  (he 
practice  is  put  in  the  crspb  of  Oele  b.  Cook  (1  Ves,  178),  and  Townsend  v.  Ives  (1 
Wils.  210).     Bat  it  appears  clearly  from  the  uhole  of  the  reasoning  of  the  Ijjrd  Chan- 


cellor in  the  case  of  Hontle  o.  Blundell  (1  Mer.  193  ;  Coowr,  136},  that  (hia  mie,  a; 
8  general  rule,  applies  only  to  the  case  of  a  bill  filed  to  establish  the  will  (an  aOabliih- 
ing  bill,  as  [>ord  RIdon  calU  It  in  one  part  of  his  judgment),  and  an  issue  directed  by 
the  court  uj>on  that  bill.  An-i  even  in  cases  to  which  the  rule  generally  applirs,  this 
court,  it  wouiri  seem,  under  particular  cii-cu instances,  may  dispense  with  the  nece-asiW 
of  the  three  witnesses  being  called  by  the  plnintifi'  in  the  issue.  For  in  Lowe  B.  Joliife 
(1  W.  Black.  SfiS),  where  the  hill  was  fileil  by  the  devisee  nndt-r  the  will,  and  an  iasue 
devimvit  eel  non  was  tried  at  bar.  it  appears  from  the  repoit  of  the  ease,  that  the  sub- 
icribing  witnesses  to  the  will  and  codicil,  who  swore  that  the  testator  was  utterly  inca- 
pable of  making  a  will,  werecalledby  the  defendant  in  the  issue,  and  not  by  the  plaintilT; 
for  the  re|iorter  saya,  '  to  encounter  this  evidence,  the  plaiiitilTs  counsel  examined  the 
friends  of  the  testator,  who  strongly  di'powd  to  his  sanity  ; '  and,  again,  the  Chief  Jus- 
tice expressed  his  opinion  to  he,  that  all  the  defendant's  witnrsees  were  grossly  and  cor- 
ruptly perjured.  And  after  the  trial  of  this  iasue  the  will  was  established.  In  sucb  a 
cue,  to  have  compi^Ued  the  devisee  to  call  these  witnesses  would  have  been  to  smother 
the  investigation  of  truth.  Now,  in  the  prest-nt  case,  the  application  to  thia  court  is 
Dot  hy  the  dcvime  seeking  to  establish  the  will,  but  by  the  heir-at-law,  calling  upon  this 
court  to  declare  the  will  void,  and  to  have  the  same  delivered  op.  The  heir-at-law 
does  not  seek  to  try  his  title  by  an  ejectment,  and  apply  to  this  court  to  direct  that  no 
mortgage  or  outstanding  termi  shall  he  set  np  against  him  to  prevent  hia  title  from 
being  tried  at  law,  hut  seeks  to  have  a  decree  in  his  favor  ;  in  substance  and  eflect,  to 
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The  eompetenay  of  the  wit- 
neise»,  and  the  admiggibility  of  their  opinions  in  evidence,  have 
already  been  considered  in  the  preceding  volume.'  (a) 

let  aiide  the  wUL  This  caar,  therefore,  itanda  apau  e  gronod  directlv  opposite  to  that 
opoD  which  the  CMM  aboTe  referred  to  mi.  So  Car  from  the  beir-At-law  oeiuK  hoand 
by  a  decree  which  the  deriiee  aeeki  to  obtain,  it  i>  he  who  eraks  to  biild  the  dcTiae^ 
and  nich  is  the  form  of  hie  eppliuatioD,  that,  if  he  fails  npoa  his  issue,  he  would  not  be 
bound  himB«]f.  For  the  only  reaalt  of  a  verdict  in  favor  of  the  will  would  be,  tbit  the 
heir-at-law  woold  obtain  no  decree,  and  bis  bill  wonld  be  diamiaaed,  atitl  leanng  him 
opea  to  his  remedies  at  law.  No  decided  case  has  been  dted,  in  which  the  mle  had 
been  held  to  apply  to  such  a  proceedinj; ;  and,  certaiuly,  neither  reason  nor  good  sense 
demands  that  this  conrt  ihoold  establiuh  such  a  precedent  nnder  the  circomstuicei  of  this 
case.  If  the  object  of  the  court,  id  directing  en  isane,  is  to  inform  its  own  conscience 
b^  sifting  the  tnith  to  the  bottom,  that  cootse  should  be  adopted  with  respect  to  the 
witnewes,  which,  by  eiperience,  is  fonud  best  adapted  to  tbe  investigation  of  the  tnith. 
And  that  is  not  attained  by  any  arbitrary  rale  that  such  witnesses  mast  be  called 
by  one  and  snch  by  the  other  party,  but  by  subjecting  the  witnesses  Co  the  eiamina> 
don  in  'chief  of  that  party  whose  interest  it  is  to  call  nim,  from  the  known  or  expected 
bearing  of  his  testimony,  and  to  compel  him  to  undergo  the  croas^examination  of  the 
advene  party  against  whom  his  evidence  is  expected  to  make."  See  2  Eon.  &  Myln^ 
pp.  la-lS. 

1  AnU,  vol.  L  {S  327-430,  HO.    Am  to  the  competenoy  of  execnton  and  tTIIstee:^ 
see  particolarly  f  S  333,  40S. 

(a)  A  wife  is  not  a  competent  witnes*  (area,  see  ante,  vol.  L  g  Ml.     The  filling 

to  a  will  containing  a  dense  to  her  bus-  up  of  blanks  is  presumed  to  have  be«n 

band.      P«arBe  n.  Allis,  110  Mais.  1B7  ;  done  before  the  execution,  as  otherwise 

Sullivan  ir.  Snllivan,  lOS  Mass.  174.     As  the  execution  would  be  an  idle  cere 

to  alteratioiu^  interlineations,  and   en-  Birch  «.  Bircb,  S  Ec  &  Har.  Oas.  C 
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